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In  this  title  I  propose  to  consider  the  subject  of  ordinary  partner- 
.ships,  as  distinguished  from  partnerships  existing  between  the  share- 
holders of  joint  stock  companies,  banking,  and  other  companies  formed 
under  some  act  or  charter.  In  Green  v.  Beesley  (2  B.  N.  C.  112), 
Tindal,  C.J.,  observes,  "  I  have  always  understood  the  definition  of  a 
partnership  to  be  mutual  participation  in  profit  and  loss  " — of  a  busi- 
ness or  undertaking.  Taking  this  as  a  basis,  a  partnership  may  be 
described  as  the  joining  of  two  or  more,  not  exceeding  twenty,  in 
carrying  on  a  business  or  undertaking,  in  the  profit  and  loss  of  which 
they  agree  to  share  in  certain  proportions.  See  Syers  v.  Syers,  1  App. 
C.  174 ;  Pawsey  v.  Armstrong,  18  Ch.  D.  698.  This  description  of  a 
partnership,  though  it  may  be  open  to  criticism,  may  perhaps  convey 
a  clearer  notion  of  the  nature  of  an  ordinary  partnership,  than  a  more 
laboured  and  lengthy  one,  which,  though  accurate,  might  possibly  be 

W, — VOL.  II.  3  F 


788  PARTNEESHIP. 

confused.  The  number  of  partners,  however,  must  not  exceed  twenty, 
the  limit  prescribed  by  the  Joint  Stock  Companies  Acts.  Re  South 
Wales,  dc.  Co.,  2  Ch.  D.  763.     See  ante,  p.  415, 

There  must  be  added  the  definition  of  a  guasi  partnership,  that  is, 
a  partnership  as  regards  third  persons.  This  kind  of  partnership,  for 
the  most  part,  arises  in  one  of  two  ways.  First,  when  a  person  holds 
himself  out  as  a  partner,  in  which  case  he  will  be  liable,  though  he 
may  not  participate  in  the  profits.  Secondly,  where  a  person  partici- 
pates in  the  profits  of  an  undertaking  carried  on  by  others,  constituted 
by  him  his  agents  for  so  carrying  it  on,  though  he  may  not  contract 
with  them  to  share  in  the  losses.  Any  definition  of  a  quasi  partner- 
ship would  be  incomplete,  unless  it  incorporated  the  doctrine  laid 
down  by  the  House  of  Lords  in  Cox  or  Wheatcroft  y.  Hickman  (8  H. 
L.  C.  268),  that  the  law  as  to  partnership  is  a  branch  of  the  law  of 
principal  and  agent.  The  true  doctrine  formerly  was  considered  to 
be,  that  every  one  who  participated  in  the  profits  of  a  business  should 
bear  his  share  of  the  loss.  Grace  v.  Smith,  2  W.  Bla.  998  ;  Waiigh 
V.  Cawer,  2  H.  Bla.  236.  But  this  doctrine  has  been  considerably 
modified  by  the  case  of  Cox  v.  Hickman  {sup.),  though  it  is  true  that 
sharing  in  the  profits  will  still  constitute  one  most  important  ingredient 
of  a  partnership.  See  also  Bullen  v.  Sharp,  L.  R.,  1  C.  P.  86  ;  Holme 
V.  Hammond,  L.  R.,  7  Ex.  218 ;  Mollwo  &  Co.  v.  Court  of  Wards, 
L.  E.,  4  P.  0.  419.  Participation  in  profits  is  not  conclusive  evidence 
of  the  existence  of  a  partnership.  It  is  very  cogent  evidence,  and,  if 
it  stands  alone,  may  be  conclusive  evidence  of  a  partnership.  But  the 
effect  of  participation  in  profits  may  be  outweighed  by  other  circum- 
stances. Pooley  V.  Driver,  5  Ch.  D.  458,  480  ;  Ex  parte  Tennant, 
In  re  Howard,  6  Ch.  D.  303.  In  Walker  v.  Hirsch,  27  Ch.  D.  460 
(questioning  Pawsey  v.  Armstrong,  18  Ch.  D.  698),  it  was  held  that, 
although  an  agreement  for  participation  in  profit  and  loss  is  prima 
facie  evidence  of  a  partnership  between  the  contracting  parties  as 
between  themselves,  yet  the  question  of  partnership  must  in  all  cases 
depend  upon  the  intention  of  the  parties  as  it  appears  on  the  contract. 
In  Paivsey  v.  Armstrong  {sup.),  it  had  been  held  by  Kay,  J.,  that  an 
agreement  to  share  profit  and  loss  was  quite  conclusive  of  the  relation 
between  persons  as  partners.  lb.,  p.  704.  As  to  a  sub-partnership, 
seejjosi,  p.  791. 

In  general,  all  persons  are  capable  of  entering  into  partnership.  It 
is  only,  therefore,  necessary  to  consider  a  few  exceptional  cases,  in 
which  the  general  rule  either  does  not  apply,  or  is  subject  to  modifica- 
tion. An  infant  may  be  a  partner,  but  he  is  not  liable  on  the  contracts 
of  the  firm,  if  he  chooses  to  avoid  them.  Gibbs  v.  Merrill,  3  Taun. 
307.  On  or  before  attaining  his  majority  he  may  determine  the  part- 
nership, and  recover  any  premium  he  has  paid,  if  he  has  derived  no 
benefit  from  the  partnership  {Corpe  v.  Overton,  10  Bing.  252),  but 
otherwise  if  he  has.  Holmes  v.  Blogg,  8  Taun.  508 ;  Ex  parte  Taylor, 
8  D.,  M.  &  G.  254.  On  attaining  his  majority  he  should  put  an  end 
to  the  partnership  at  once,  if  he  intends  to  do  so.  Goode  v.  Harrison 
5  B.  &  Al.  147. 


WHO   MAY   ENTER  INTO   PARTNERSHIP.  789 

An  infant  who  has  represented  himself  as  being  of  age,  and  who  has 
obtained  credit  in  consequence,  cannot,  in  equity,  avail  himself  of  his 
infancy.  Ex  parte  Unity  Bank  Association,  3  De  G.  &  J.  63.  But 
the  mere  fact  that  the  person  contracting  with  him  was  not  aware  of 
his  infancy,  will  not  deprive  the  infant  of  the  benefit  of  the  protection 
derived  from  it,  where  there  is  no  false  assertion  or  misrepresentation 
on  his  part.     Stikeman  v.  Dawson,  1  De  G.  &  S.  90. 

Lunatics  cannot,  of  course,  as  a  general  rule,  enter  into  a  partnership 
contract.  Waters  v.  Taylor,  2  V.  &  B.  303.  But  to  this  extent  it 
seems  they  may  be  bound,  that  a  contract  between  a  lunatic  and  a 
person  ignorant  of  his  lunacy,  if  executed  by  such  person,  will  be 
binding  on  the  lunatic  and  his  estate,  Molton  v.  Camroux,  2  Ex.  487. 
But  a  contract  between  a  lunatic  and  a  person  who  is  aware  of  the 
lunacy,  cannot  be  enforced.  Beavan  v.  M'Donnell,  10  Ex.  184.  With 
reference  also  to  partnership  transactions,  a  partner  becoming  lunatic, 
or  his  estate,  is  entitled,  until  the  partnership  is  duly  determined,  to 
participate  in  the  profits  of  the  concern.  Jones  v.  Noy,  2  M.  &  K. 
125.  As  to  his  liability  and  responsibility  in  such  cases,  see  Sadler 
V.  Lee,  6  Bea.  324. 

A  married  woman  cannot  at  law  contract,  so  as  to  bind  herself  or 
her  husband,  unless  she  has  authority  to  do  so  as  his  agent.  Marshall 
v.  Button,  8  T.  E.  545.  She  cannot  therefore  enter  into  a  binding 
contract  of  partnership.  If,  however,  she  is  separated  from  her  hus- 
band by  sentence  of  the  Divorce  Court  (20  &  21  Vict.  c.  85,  ss.  25, 
26 ;  see  ante,  p.  406),  or  has  a  protection  order  {ib.,  s.  21 ;  21  &  22 
Vict.  c.  108,  ss.  6, 10  ;  ante,  p.  406),  she  may  contract  as  a,  feme  sole ; 
so  she  may  by  the  custom  of  London.  Beard  v.  Webb,  2  B.  &  P.  93 ; 
see  Pulling's  Customs  of  London,  179.  As  to  the  effect  of  a  married 
woman  having  property  settled  to  her  separate  use,  and  as  to  the  effect 
of  the  several  acts  already  referred  to,  relating  to  the  property  of  inarried 
women,  see  ante,  tit.  "  Husband  and  Wife,"  Chaps.  VI.  and  VII. 
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By  Articles — Term — iVo  Articles.]  Partnerships,  if  intended  to 
endure  for  any  time,  are  usually  entered  into  by  an  agreement,  which 
in  general  specifies  the  objects  of  it,  or  business  to  be  carried  on,  the 
time  for  which  the  partnership  is  to  continue,  the  amount  of  capital, 
the  shares  and  interests  of  the  partners,  the  method  of  taking  the 
accounts  between  them,  and  the  mode  and  consequences  of  dissolu- 
tion, by  death  or  other  means.  Frequently  there  are  provisions  for 
referring  disputes  to  arbitration.  A  written  agreement,  however,  is 
not  necessary.     See  Essex  v.  Essex,  20  Bea.  442,  449. 

Unless  there  is  an  agreement  to  the  contrary,  a  partnership  is 
presumed  to  be  at  will  {Crawshay  v.  Maule,  1  Sw.  508 ;  Burdon  v. 
Barkus,  4  D.,  F.  &  J.  42),  commencing  at  the  date  of  the  agreement 
where  no  other  term  is  fixed.  Williams  v.  Jones,  5  B.  &  C.  108  ; 
Syers  v.  Syers,  1  App.  C.  174.  And  when  the  term  for  which  a  part- 
nership was  originally  entered  into  terminates,  but  the  partnership 
continues,  it  will  not  be  for  a  corresponding  term,  but  at  will. 
Featherstonhavgh  v.  Fenwick,  17  Ves.  299,  307 ;  see  Frost  v.  Moid- 
ton,  21  Bea.  596,  case  of  a  sub-partnership.  But  in  such  cases  it  will 
in  general  be  implied  that  the  other  terms  of  the  expired  articles  are 
still  in  force,  so  far  as  applicable,  to  the  renewed  engagement,  particu- 
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larly  where  there  is  a  reference  to  the  terms  of  the  old  partnership. 
Thus,  if  in  the  articles  there  is  an  agreement  that  the  share  of  one 
dying  during  the  term  shall  be  taken  at  a  fixed  sum,  and  the  partner- 
ship continues  after  the  term  "  on  the  old  terms,"  it  will  be  subject  to 
this  stipulation.  Ussex  v.  Ussex,  sup. ;  King  v.  Chuck,  17  Bea.  325  ; 
Cox  V.  Willoughby,  13  Ch.  D.  863.  Cookson  v.  Cookson,  8  Sim.  529, 
is  contra,  but  not  followed ;  comp.  Clark  y.  Leach,  1  D.,  J.  &  S.  409. 
Where  articles  for  a  partnership  for  one  year  contained  an  arbitration 
clause,  and  the  partnership  was  continued  beyond  the  year  and  ulti- 
mately dissolved,  it  was  held  that  the  arbitration  clause  was  in  force, 
and  proceedings  in  a  suit  for  accounts  by  one  of  the  partners  against 
the  other  were  stayed  under  s.  11  of  the  Common  Law  Procedure  Act, 
1854.     Gillett  v.  Thornton,  L.  K.,  19  Eq.  699. 

In  the  absence  of  an  agreement  specially  prepared,  the  most  simple 
form  of  partnership  is,  where  two  or  more  agree  to  share  in  the  profits 
and  losses  of  an  undertaking  or  concern,  whether  commercial  or  pro- 
fessional. A  partnership  may  also  arise  where  there  is  an  agreement 
to  share  profits  only,  in  which  case,  if  nothing  be  said  to  the  contrary, 
an  agreement  to  share  losses  is  implied.  Heyhoe  v.  Burge,  9  C.  B. 
431 ;  see  Ex  parte  Langdale,  18  Ves.  300.  But  this  is  not  an  invari- 
able rule,  and  there  are  cases  not  involving  a  partnership  in  losses,  in 
which  one  person  agrees  to  contribute  labour  or  skill  and  another 
capital  in  a  particular  undertaking,  both  sharing  the  profits  of  it,  if 
successful,  as  where  an  author  and  publisher  agree,  the  former  to  con- 
tribute the  manuscript,  the  latter  to  defray  the  expenses  of  publication, 
the  profits  being  shared.  Reade  v.  Bentley,  3  K.  &  J.  271 ;  S.  C,  4 
K.  &  J.  656,  663  ;  see  Lindley  on  Partnership,  4th  ed.,  21,  n.  {q). 
Sub-partnership  is  where  a  stranger  to  the  partnership  participates  in 
the  profits  of,  and  is  a  partner  with,  one  of  the  partners.  This  gives 
him  no  right  as  against  the  partnership  itself.  Ex  parte  Barrow,  2 
Rose,  252  ;  see  Frost  v.  Moulton,  21  Bea.  596. 

Partnerships  as  to  Third  Persons.]  A  partnership  or  quasi  part- 
nership may  exist  where,  though  the  parties  are  not  partners  inter  se, 
they  may  be  so  as  regards  third  persons,  and  each  in  consequence 
liable  to  them  for  the  engagements  of  the  others.  The  general  test 
of  this  kind  of  partnership  was  at  one  time  held  to  be,  the  sharing  or 
not  sharing  in  the  profits  of  the  business,  whether  by  way  of  annuity 
or  otherwise,  and  that  by  sharing  in  the  profit  a  liability  was  incurred 
to  bear  a  share  of  the  loss.  Grace  v.  Smith,  2  W.  Bl.  998  ;  Waugh 
V.  Carver,  2  H.  B.  235  ;  Barry  v.  Nesham,  3  C.  B.  641 ;  Heyhoe  v. 
Burge,  9  C.  B.  431.  But  this  rule  was  qualified  by  the  case  of  Cox 
v.  Hickman  (8  H.  L.  C.  268),  presently  noticed,  and  has  been  con- 
siderably modified  by  the  28  &  29  Vict.  c.  86  (post).  But  even  before 
this  decision  and  the  passing  of  this  act,  in  order  to  constitute  a  quasi 
partnership  of  this  description,  it  was  necessary  that  the  participation 
should  be  in  the  profits  as  such.  Ex  parte  Hamper,  17  Ves.  404  ; 
Mair  v.  Glennie,  4  M.  &  S.  240;  Barry  v.  Nesham,  3  C.  B.  641. 
Thus  it  was  held,  that  the  receipt  of  a  fixed  percentage  on  the  amount 
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of  the  net  profits  (Hx  parte  Hamper,  sup. ;  Stacker  v.  Brockelbank,  3 
Mac.  &  G.  250 ;  Harrington  v.  Churchward,  29  L.  J.,  Ch.  521),  or 
gross  amount  of  sales  (Pott  v.  Eyton,  3  C.  B.  82),  as  wages  or  salary 
did  not  constitute  a  partnership  quoad  third  persons.  It  is  now  settled . 
that  the  liability  of  a  person  to  third  persons  as  a  quasi  partner  rests 
on  the  principle  of  agency.  Cox  v.  Hickman,  8  H.  L.  C.  268.  In  this 
case  it  was  held,  that  creditors  of  a  firm  whose  business  was  carried 
on  by  trustees  under  a  trust  deed,  by  virtue  of  which  the  creditors 
were  to  be  paid  their  debts  out  of  the  profits  of  the  business,  were  not 
liable  on  bills  accepted  by  the  acting  trustees,  and  that  the  latter  were 
not  the  agents  of  the  creditors.  A  distinction  was  drawn  in  this  case 
between  persons  who  share  in  profits  indefinitely  and  those  who  par- 
ticipate in  them  only  until  they  have  received  a  definite  sum.  See 
English  and  Irish,  dc.  Society,  1  H.  &  M.  85  ;  Kilshaw  v.  Jukes,  3 
B.  &  S,  847 ;  -Ross  v.  Parkyns,  L.  E.,  20  Eq.  331. 

28  <fc  29  Vict.  c.  86. J  Important  alterations  were  made  in  the  law 
of  partnership  by  the  28  &  29  Vict.  c.  86,  "  An  Act  to  amend  the  Law 
of  Partnership "  (Bovill's  Act),  the  provisions  of  which  are  as 
follows : — 

"The  advance  of  money  by  way  of  loan  to  a  person  engaged  or 
about  to  engage  in  any  trade  or  undertaking,  upon  a  contract  in 
writing  with  such  person  that  the  lender  shall  receive  a  rate  of 
interest  varying  with  the  profits,  or  shall  receive  a  share  of  the 
profits  arising  from  carrying  on  such  trade  or  undertaking,  shall  not 
of  itself  constitute  the  lender  a  partner  with  the  person  or  the  persons 
carrying  on  such  trade  or  undertaking,  or  render  him  responsible  as 
such"(s.  1). 

An  unsigned  contract  for  an  advance  by  way  of  loan  to  a  trader  is 
not  "  a  contract  in  writing  with  a  person  "  within  this  section,  though 
it  is  admissible  in  evidence  as  showing  the  terms  upon  which  the 
advance  was  made.  Pooley  v.  Driver,  5  Ch.  D.  458.  See  Mollwo 
d  Co.  V.  Court  of  Wards,  L.  R.,  4  P.  C.  419.  In  order  to  bring  a 
case  within  this  section,  there  must  be  a  contract  in  writing,  and  the 
document  must  show  on  the  face  of  it  that  the  transaction  is  one  of 
loan :  and  parol  testimony  to  vary  it  is  inadmissible.  Per  Lord 
Chelmsford,  Syers  v.  Syers,  1  App.  C.  174,  185.  Though  an  agree- 
ment is  expressed  to  be  an  agreement  for  a  loan  to  a  partnership 
under  this  section,  and  contains  a  declaration  that  the  lender  shall  not 
be  a  partner,  he  will  nevertheless  be  a  partner  if  the  result  of  the 
agreement,  fairly  construed  as  a  whole,  independently  of  the  reference 
to  the  Act  and  the  declaration,  is  to  give  him  the  rights  and  impose 
on  him  the  obligations  of  a  partner.  The  Act  applies  only  to  a  loan 
made  upon  the  personal  responsibility  of  the  trader  or  traders  to 
whom  it  is  made,  and  not  to  a  loan  made  on  the  security  of  the 
business.     Expa/rte  Delhasse,  In  re  Megevand,  7  Ch.  D.  511. 

"  No  contract  for  the  remuneration  of  a  servant  or  agent  of  any  per- 
son engaged  in  any  trade  or  undertaking  by  a  share  of  the  profits  of 
such  trade  or  undertaking  shall  of  itself  render  such  servant  or  agent 


HOW  CONSTITUTED — THIRD   PERSONS.  793 

responsible  as  a  partner  therein,  nor  give  him  the  rights  of  a  partner 
(s.  2). 

"  No  person,  being  the  widow  or  child  of  the  deceased  partner  of  a 
trader  and  receiving  by  way  of  annuity  a  portion  of  the  profits  made 
by  such  trader  in  his  business,  shall  by  reason  only  of  such  receipt  be 
deemed  to  be  a  partner  of  or  to  be  subject  to  any  liabilities  incurred  by 
such  trader  (s.  3). 

"  No  person  receiving  by  way  of  annuity  or  otherwise  a  portion  of 
the  profits  of  any  business  in  consideration  of  the  sale  by  him  of  the 
goodwill  of  such  business  shall  by  reason  only  of  such  receipt  be 
deemed  to  be  a  partner  of  or  be  subject  to  the  liabilities  of  the  person 
carrying  on  such  business  (s.  4). 

"  In  the  event  of  any  such  trader  as  aforesaid  being  adjudged  a 
bankrupt,  or  taking  the  benefit  of  any  act  for  the  relief  of  insolvent 
debtors,  or  entering  into  an  arrangement  to  pay  his  creditors  less  than 
twenty  shillings  in  the  pound,  or  dying  in  insolvent  circumstances,  the 
lender  of  any  such  loan  as  aforesaid  shall  not  be  entitled  to  recover 
any  portion  of  his  principal  or  of  the  profits  or  interest  payable  in 
respect  of  such  loan,  nor  shall  any  such  vendor  of  a  goodwill  as  afore- 
said be  entitled  to  recover  any  such  profits  as  aforesaid  until  the  claims 
of  the  other  creditors  of  the  said  trader  for  valuable  consideration  in 
money  or  money's  worth  have  been  satisfied  "  (s.  5).  See  Ex  parte 
Mills,  L.  E.,  8  Ch.  569 ;  Ex  parte  Taylor,  12  Ch.  D.  366.  Where 
a  loan  was  made  to  a  trader  at  a  rate  of  interest  varying  with  the 
profits  of  his  business,  the  amount  of  the  loan  and  the  interest  being 
secured  by  a  mortgage  to  the  lender  of  the  lease  of  the  house  where 
the  business  was  carried  on,  and  of  the  goodwill  of  the  business,  and 
the  trader  became  bankrupt,  it  was  held,  that  the  rights  of  the  mort- 
gagee under  his  mortgage  were  in  no  way  affected  by  this  section. 
Ex  parte  Shell,  4  Ch.  D.  789,  overruling  Ex  parte  Macartlmr,  40 
L.  J.  Bkcy.  86. 

"In  the  construction  of  this  act  the  word  'person'  shall  include 
a  partnership  firm,  a  joint  stock  company,  and  a  corporation"  (s.  6). 

Therefore,  in  the  various  cases  which  are  brought  within  the  act, 
the  rule  established  by  Grace  v.  Smith  and  the  other  decisions  cited 
ante,  p.  791,  has  been  altered ;  and  in  such  other  cases  as  may  not  be 
affected  by  the  act,  it  will  be  in  future  necessary  to  consider  how  far 
they  may  now  be  modified  by  Cox  v.  Hickman,  ante,  p.  792.  The 
true  test  in  such  cases  now  is,  whether  the  person  sought  to  be 
charged  as  partner  has  constituted  the  other  alleged  partner  his  agent 
in  respect  of  the  partnership  business.  Kilshaw  v.  Jvkes,  3  B.  &  S. 
847 ;  Bullen  v.  Sharp,  L.  E.,  1  C.  P.  86.  The  mere  stipulation  that 
the  agreement  shall  not  constitute  a  partnership  is  not  conclusive. 
In  Moore  v.  Davis,  11  Ch.  D.  261,  there  was  an  agreement  in  reference 
to  a  building  speculation  as  to  an  estate  bought  by  A.,  which  provided 
that  B.,  in  consideration  of  his  services,  should  be  paid  one-half  of 
the  profits  after  A.  had  made  certain  payments;  that  B.  should  bring 
in  a  third  of  certain  fees  which  he  might  receive  from  builders,  and 
bear  one-half  of  any  losses,  and  generally,  that  he  should  receive  and 
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bear  one-half  of  the  profits  and  losses ;  but  the  agreement  was  not 
to  be  construed  into  a  partnership.  Neyertheless,  the  agreement 
was  held  to  constitute  a  partnership. 

Ostensible  Partner.]  If  a  person  holds  himself  out  as,  or  lends 
his  name  as,  a  partner  with  another,  he  will  become  liable  as  a  partner. 
Waugh  v.  Caiver,  2  H.  Bl.  235,  246 ;  Ex  parte  Mattheivs,  3  V.  &  B. 
125  ;  Dickinson  v.  Valioij,  10  B.  &  C.  128,  140 ;  Ex  parte  Watson, 
19  Ves.  459. 

But  in  such  cases,  to  render  a  person  liable  as  a  partner,  he  must 
hold  himself  out,  or  have  been  held  out,  as  such,  Tvith  his  consent  and 
to  the  knowledge  of  the  person  seeking  to  charge  him.  Fox  t.  Clifton, 
6  Bing.  776 ;  Pott  v.  Eyton,  3  G.  B.  32.  These  are  questions  of 
fact.  See  Wood  v.  D.  of  Argyll,  6  M.  &  Gr.  928  ;  Lake  v.  Same,  6 
Q.  B.  477,  in  which  cases  different  juries  came  to  opposite  conclusions 
on  very  similar  facts.  See  also  Martyn  v.  Gray,  14  C.  B.,  N.  S. 
824.  A  person  will  be  restrained  in  equity  from  improperly  and 
without  authority  holding  out  another  as  his  partner.  See  JRouth  v. 
Webster,  10  Bea.  561,  where  a  person's  name  was  improperly  inserted 
in  the  prospectus  of  a  company.  In  Banks  v.  Oibson  (34  Bea.  566) , 
it  was  held  that  the  name  of  a  firm  (consisting  of  A.  &  B.)  was  a 
partnership  asset,  and  that  on  a  dissolution,  no  arrangement  having 
been  come  to  respecting  it,  each  partner  was  entitled  to  use  it, 
although,  in  fact,  the  name  of  the  firm  was  that  of  one  partner, 
"  A.,"  with  "  &  Co."  after  it.  So  that  on  the  other  partner,  B.,  using 
it  after  the  dissolution  of  partnership,  A.  would  seem  to  have  been 
compelled  to  incur  a  liability  as  continuing  to  hold  himself  out  to  the 
world  as  one  of  the  firm.  The  assignment  of  a  goodwill  and  business 
includes  the  exclusive  right  to  use  the  name  of  the  old  firm.  Per 
James,  L.J.,  Levy  v.  Walker,  10  Ch.  D.  436. 

Specific  Performance  of  Agreement  for.]  In  general  equity  will 
not  specifically  execute  an  agreement  for  a  partnership  {Hercy  v. 
Birch,  9  Ves.  357 ;  Sichel  v.  Mosenthal,  30  Bea.  371 ;  Scott  v.  Ray- 
ment,  L.  E.,  7  Eq.  112),  though  it  would  seem  that  at  one  time  the 
court  exercised  this  jurisdiction.  See  Buxton  v.  Lister,  3  Atk.  383, 
885  ;  1  Sw.  513,  n.  But  if  an  agreement  has  been  acted  upon,  though 
no  formal  deed  has  been  executed,  specific  performance  will  be  decreed, 
having  regard  to  the  variations  from  the  agreement  made  and  acted 
upon  by  the  parties.  England  v.  Curling,  8  Bea.  129.  And  an 
agreement  to  execute  some  specific  deed  or  instrument  will  be 
enforced.  Stacker  v.  Wedderburn,  3  K.  &  J.  403.  An  agreement  for 
a  partnership  may  be  of  such  a  nature  that  it  cannot  be  performed 
within  a  year,  and  accordingly  would  be  within  the  4th  section  of  the 
Statute  of  Frauds.     See  Williams  v.  Jones,  5  B.  &  C.  108. 

Where  an  agreement  for  a  partnership,  contemplating  future  and 
formal  articles  and  provisions,  is  entered  into,  it  will  in  general  be 
binding  between  the  parties,  although  the  formal  instrument  may  be 
unexecuted.     See  Thovias  v.  Bering,  1  Ke.  729,  741,  ante,  p.  92, 
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Illegal  Partnerships.]  Partnerships  for  purposes  forbidden  by 
law  are  illegal.  See  Stetcart  v.  Gibson,  7  CI.  &  F.  707-  So  partner- 
ships carried  on  in  a  manner  contrary  to  law.  Thus,  the  number  of 
partners  must  not  exceed  the  limits  allowed  by  the  Joint  Stock  Com- 
panies Acts.  So  where,  in  order  to  carry  on  a  particular  profession  or 
business,  certain  qualifications,  or  the  compliance  with  certain  statu- 
tory regulations,  are  necessary,  partnerships  between  those  duly  quali- 
fied and  those  who  are  not  are  illegal ;  for  instance,  between  an  attorney 
and  a  person  not  qualified  to  practise  as  an  attorney.     Re  Jackson,  1 

B.  &  C.  270  ;  Tench  v.  liohcrts,  cited  Jac.  227  ;  see  Scott  v.  Miller, 
Johns.  220 ;  Re  Palmer,  2  A.  &  E.  686 ;  J?e  Hodgson,  3  A.  &  E. 
224.  But  the  rule  does  not  apply  if  the  person  who  is  not  qualified 
does  not  practise ;  therefore  an  agreement  by  an  attorney  to  divide 
the  profits  of  his  business  with  another  person  is  valid.  Candler  v. 
Candler,  Jack.  225  ;  see  Auhin  v.  Holt,  2  K.  &  J.  66  ;  Scott  \.  Miller, 
Johns.  220.     As  to  medical  practitioners,  see  Turner  v.  Reynall,  14 

C.  B.,  N.  S.  328. 

By  the  39  &  40  Geo.  3,  c.  99,  s.  23,  pawnbrokers  must  have  their 
names  legibly  painted  over  the  door  of  the  place  where  their  business 
is  carried  on.  An  agreement,  therefore,  for  a  partnership  in  this 
business  is  illegal  if  it  provide  that  the  names  of  any  of  the  partners 
shall  be  concealed.  Lewis  v.  Armstrong,  3  M.  &  K.  45 ;  Gordon  v. 
Howden,  12  CI.  &  F.  237  ;  Fraser  v.  Hill,  1  Macq.  H.  L.  C.  392. 
This  act  is  now  repealed  by  the  35  &  36  Vict.  c.  93,  s.  13  of  which  is 
to  the  same  effect  as  s.  23  of  the  repealed  act.  And  a  partnership  of 
a  greater  number  than  is  allowed  by  the  Joint  Stock  Companies  Act, 
1862,  25  &  26  Vict.  c.  89,  s.  4,  without  their  being  formed  into  a 
company,  is  illegal.  Harris  v.  Amery,  L.  R.,  1  C.  P.  148.  See 
Jennings  v.  Hammond,  9  Q.  B.  D.  225,  and  the  cases  cited  ante, 
p.  415. 

Spiritual  persons  holding  cathedral  preferments,  benefices,  curacies 
or  lectureships,  or  being  licensed  to  perform  the  duties  of  any  eccle- 
siastical office,  are  disqualified  from  engaging  in  trade  or  dealing 
unless  carried  on  by  more  than  six,  or  unless  the  trade,  &c.,  or  any 
share  in  it,  has  devolved  by  reason  of  devise,  bequest,  inheritance, 
settlement,  marriage  or  bankruptcy,  and  even  in  these  excepted  cases 
they  cannot  act  as  directors  or  managing  partners,  or  carry  on  the 
trade  in  person.  1  &  2  Vict.  c.  106,  s.  29  (see  sec.  31) ;  4  &  5  Vict, 
c.  14,  s.  1.  But  if  they  enter  into  contracts  with  third  persons,  in 
contravention  of  these  statutes,  though  they  may,  in  consequence,  be 
liable  to  the  penalties  imposed  by  the  acts,  the  contracts  will  not  be 
void.  Lewis  v.  Bright,  4  E.  &  B.  917.  In  general,  when  parties 
enter  into  an  illegal  partnership,  it  is,  as  between  themselves,  void, 
and  will  confer  no  rights  on  either  party  against  the  other.  Armstrong 
V.  Lewis,  2  C.  &  M.  274. 
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Drawing,  &c.,  Bills — Mortgaging — Borrowing  Money.'] — In 
trading  partnerships  one  partner  can  bind  the  firm  by  drawing,  making 
or  indorsing  bills  or  notes  in  the  name  of  the  firm  {Stephens  v. 
Reynolds,  5  H.  &  N.  513 ;  see  Kirk  v.  Blurton,  9  M.  &  W.  284 ; 
Maclae  v.  Sutherland,  3  E.  &  B.  1),  though  in  fraud  of  the  firm, 
which  will,  nevertheless,  be  bound  if  the  holder  had  no  notice  and 
gave  value.  Hogg  v.  Skeen,  18  C.  B.,  N.  S.  426 ;  see  Ellston  v. 
Deacon,  L.  R.,  2  C.  P.  20.  So  a  trading  firm  will  be  bound  by  one 
partner  borrowing  money  in  the  partnership  name  for  partnership 
purposes  {Ex  pa/rte  Bonhonus,  8  Ves.  540 ;  Fisher  v.  Tayler,  2  Ha. 
218),  or  by  his  pledging  or  mortgaging  the  partnership  personal 
property  for  partnership  purposes.  Butchart  v.  Dresser,  4  D.,  M.  & 
G.  542.  But  these  rules  apply  only  to  the  ordinary  bills  of  a  firm, 
and  not  to  bills  given  to  found  a  partnership  {Greenslade  v.  Dower, 
7  B.  &  C.  636,  688),  nor  to  partnerships  other  than  trade  partner- 
ships, for  instance,  to  those  between  solicitors.  Hedley  v.  Bain- 
bridge,  3  Q.  B.  316.  And  a  trading  firm  will  not  be  bound  where 
the  drawing,  &c.,  of  bills  is  prohibited,  or  is  a  fraud  on  the  firm,  to 
the  knowledge  of  the  party  taking  them.  Leverson  v.  Lane,  13  C.  B., 
N.  S.  278.  Where  a  firm  trades  under  the  name  of  one  of  its 
members,   e.g.,  A.  B.,   a  hand  fide  holder  for  value  of  a  bill  of 
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exchange  with  such  signature  attached,  without  notice  whose  bill  it  is, 
has  not  an  option  to  sue  either  the  individual  or  the  firm.  But  there 
is  a  presumption  that  the  bill  was  given  for  the  firm,  at  least,  where 
the  individual  carries  on  no  business  separate  from  the  business  of  the 
firm  of  which  he  is  a  member,  which,  however,  may  be  rebutted. 
Yorkshire  Bank.  Co.  v.  Beatson,  5  C.  P.  D.  109.  But  a  firm  or 
association  without  a  name  has  no  name  by  which  it  can  draw,  accept, 
or  indorse  bills  of  exchange.  And  where  one  partner  by  arrangement 
with  the  others  draws,  &c.,  bills  in  his  own  name,  the  others  are  not 
bound.  Miles'  Claim,  L.  E.  9  Ch.  635.  A  judgment  by  consent  in 
an  action  against  one  partner  cannot  be  enforced  against  another 
partner.     Mmister  v.  Cox,  10  App.  Ca.  680. 

Contracts.'] — One  partner  has  an  implied  authority  to  enter  into 
simple  contracts  proper  to  the  business  of  the  partnership,  on  behalf 
of  the  firm,  and  such  contracts  will  bind  the  other  partners,  and  even 
dormant  partners.  Beckham  v.  Drake,  9  M.  &  W.  79 ;  11  M.  &  W. 
315.  But  a  partner  is  not  liable  for  the  debts  and  contracts  of  his 
co-partners  before  he  became  a  partner.  Catt  v.  Howard,  3  Stark.  3 ; 
Shirreff  v.  Wilks,  1  Ea.  48 ;  Craufurd  v.  Cocks,  6  Ex.  287.  An 
incoming  partner  may,  however,  as  between  himself  and  his  co- 
partners, and  as  between  himself  and  creditors,  make  himself  liable 
for  the  debts  and  engagements  of  the  firm  before  he  joined.  Rolfe  v. 
Flower,  L.  R.,  1  P.  C.  17.  At  law  a  contract  by  one  partner  for  and 
in  the  name  of  the  firm  binds  the  partners  in  it  jointly,  but  not  the 
contracting  partner  separately  {Ex  parte  Buckley,  14  M.  &  W.  469), 
unless  the  terms  of  the  contract  are  special,  or  he  has  stated  that  he 
has  no  partners.  Bonfield  v.  Smith,  12  M.  &  W.  405.  But  in  equity 
a  debt  contracted  for  and  binding  on  the  firm  makes  each  partner 
severally  liable,  as  well  as  all  jointly.  Bishop  v.  Church,  2  Ves.  sen. 
371.  And  bills,  bonds  or  other  securities  for  such  joint  and  several 
debts,  though  in  terms  joint  only,  are  in  equity  several  as  well.  Ih.  ; 
Burn  V.  Burn,  3  Ves.  573 ;  Liverpool  Borough  Bank  v.  Walker,  4  De 
Gr.  &  J.  24.  But  even  in  equity  the  separate  liability  does  not  arise 
on  a  joint  obligation  in  the  case  of  an  indemnity.  Sumner  v.  Poivell, 
T.  &  R.  423.  And  where  there  is  no  existing  separate  liability,  partners 
may  expressly  enter  into  a  joint  liability  only,  as  where  they  take 
a  lease  with  joint  covenants  only.     Clarke  v.  Bickers,  14  Sim.  639. 

A  joint  covenant  by  continuing  partners  to  pay  specific  sums  to  an 
outgoing  partner  does  not  constitute  a  separate  liability  either  at  law 
or  in  equity.  Wilmer  v.  Currey,  2  De  G.  &  Sm.  347.  ^eeBeresford 
V.  Browning,  1  Ch.  D.  30.  In  this  case  Jessel,  M.  R.,  in  the  court 
below  (L.  E.,  20  Eq.  564,  576)  questioned  Wilmer  v.  Currey,  2  De 
G-.  &  Sm.  347.  But  in  the  court  above,  James,  L.  J.  (p.  35),  gave 
no  opinion  whether  this  case  was  rightly  decided  or  not,  but  observed 
that  it  was  not  applicable  to  the  case  then  before  the  court.  Baggallay, 
J,  A.  (p.  37),  would  seem  to  have  considered  that  the  decision  in  Wilmer 
V.  Currey  (sup.)  was  not  inconsistent  with  that  in  Beresford  v. 
Browning  {sup.).    Having  regard,  however,  to  this  last  case,  Wilmer 
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y.  Currey  {sup.)  must  obviously  be  acted  upon  with  great  caution,  if 
indeed  it  can  now  be  relied  upon  as  an  authority  at  all. 

In  a  trading  partnership,  one  partner  has  an  implied  power  to 
purchase  on  credit  necessary  goods  for  the  firm ;  and  if  he  does  so  in  the 
name  of  the  firm,  the  firm  will  be  liable,  although  the  partner  ordering 
the  goods  afterwards  appropriates  them,  but  without  collusion  with  the 
seller,  to  his  own  use.  Bond  v.  Gibson,  1  Camp.  185  ;  see  Hmvken 
V.  Bourne,  8  M.  &  W.  703. 

.  One  partner  has  no  implied  authority  to  open  a  banking  account  of 
the  firm  in  his  own  name,  and  the  other  partners  will  not,  in  the 
absence  of  evidence  of  such  authority,  or  of  ratification  of  what  was 
done,  be  liable  by  reason  of  such  account  being  overdrawn.  Alliance 
Bank  v.  Kearsley,  L.  K.,  6  0.  P.  433.  And  where  money  is  lent  or 
goods  are  supplied  to  one  partner  under  a  contract  with  him  alone  the 
firm  will  not  be  liable,  though  it  may  have  had  the  benefit  of  the 
contract.  Bevan  v.  Leiois,  1  Sim.  876 ;  see  Fisher  v.  Tayler,  2  Ha. 
218 ;  Ex  parte  Peele,  6  Ves.  603.  But  this  doctrine  does  not,  or 
does  not  always,  apply  in  the  case  of  companies,  as  between  share- 
holders and  directors,  where  the  latter  have  borrowed  money  or  pur- 
chased goods  without  the  authority  of  the  shareholders,  but  the  money 
or  goods  have  been  applied  for  the  benefit  of  the  company.  See  Ex 
parte  Chippendale,  4  D.,  M.  &  G.  19. 

Executing  Deeds — Releases — Receiving  Debts.]  One  partner  has 
no  implied  authority  to  execute  a  deed  in  the  name  of  the  firm 
{Harrison  v.  Jackson,  7  T.  R.  207  ;  cons.,  however,  Orr  v.  Chase,  1 
Mer.  729) ;  but  he  may  execute  in  the  name  of  the  firm  and  in  the 
presence  of  the  other  partners,  and  so  bind  them.  Burn  v.  Burn,  3 
Ves.  578.  It  would  seem  that  one  partner  can  give  a  release  which 
will  bind  the  firm  {Hawkshaiv  v.  Parkins,  2  Sw.  539 ;  Phillips  v. 
Clagett,  11  M.  &  W.  84),  unless  there  is  fraud  and  collusion.  Aspinall 
V.  L.  d:  N.  W.  Rail.  Co.,  11  Ha.  325  ;  Barker  v.  Richardson,  1  Y. 
&  J.  362.  As  to  a  release  of  one  partner,  see  post.  Chap.  IV.  One 
partner  may  receive  debts,  and  payment  to  him  of  a  debt  due  to  the 
firm  is  payment  to  the  firm,  even  after  a  dissolution  of  partnership 
{Duffy.  E.  I.  Co.,  15  Ves.  198),  unless  the  debt  is  assigned  to  one  of 
the  partners  and  the  debtor  has  notice  of  it.  lb.  p.  213.  It  seems 
that  one  partner  has  no  implied  authority  to  bind  the  firm  by  a 
guarantee.  Hasleham  v.  Young,  5  Q.  B.  833  ;  Brettel  v.  Williams, 
4  Ex.  623;  contra,  Ex  parte  Gardom,  15  Ves.  286.  Neither  has  one 
partner  implied  authority  to  bind  another  by  a  reference  to  arbitration. 
Stead  V.  Salt,  3  Bing.  101 ;  Hatton  v.  Royle,  3  H.  &  N.  500.  One 
partner,  in  a  banking  firm  would  seem  to  have  authority  to  take  as 
security  for  a  loan  a  transfer  of  shares  in  a  joint  stock  company  in  the 
name  of  the  firm.     Weikersheim's  Case,  L.  R.,  8  Ch.  831,  835. 

False  Representation — Fraud — Misapplication  of  Funds.]  A 
firm  is  liable  for  the  false  representation  of  any  partner  made  with 
reference  to  matters  falling  within  the  scope  of  the  partnership  busi- 
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ness.  Thus,  if  a  firm  be  instructed  to  purchase  and  sell  goods  on 
commission,  fraudulent  representations  by  one  partner  as  to  such 
purchases  and  sales  are  binding  on  the  firm.  Bapp  v.  Latham,  2  B. 
&  Al.  795  ;  Blair  v.  Bromley,  2  Ph.  354.  Upon  the  general  principles, 
however,  affecting  partnerships,  the  misrepresentations  of  one  partner 
to  bind  another  must  be  made  with  reference  to  matters  connected 
with  the  partnership  business,  and  in  the  usual  course  of  dealing. 
See  Ex  parte  Agace,  2  Cox,  312.  And  where  one  of  a  firm  of 
solicitors,  in  the  course  of  business  and  acting  in  a  mortgage  transac- 
tion, falsified  an  abstract  to  induce  the  mortgagees  to  accept  a  title, 
the  firm  was  held  responsible  to  the  mortgagees  for  the  loss  thereby 
occasioned.  Sawyer  v.  Gooduin,  36  L.  J.,  Ch.  578.  A  misapplica- 
tion or  misappropriation  by  one  partner  of  money  received  by  him  as 
such  partner  and  in  the  way  of  the  business  of  the  firm,  makes  the 
firm  liable  for  the  money  though  the  other  partners  were  innocent. 
Willety.  Chambers,  Cowp.  814;  Atkinson  v.  Maclcreth,  L.  E.,  2  Eq. 
570  ;  E.  of  Dundonald  v.  Masterman,  L.  K.,  7  Eq.  504  ;  see  Eager 
V.  Barnes,  31  Bea.  579  ;  comp.  Harinan  v.  Johnson,  2  E.  &  B.  61, 
and  Viney  v.  Chaplin,  2  D.  &  J.  468,  and  the  observations  on  them, 
L.  R.,  7  Eq.  515.  So  the  misapplication  or  misappropriation  of 
money  while  in  the  hands  of  the  firm,  and  which  was  received  by  it  in 
the  course  of  business.  Ex  parte  Biddulph,  3  De  [G.  &  S.  587  ; 
see  Devaynes  v.  Noble,  Baring's  Case,  1  Mer.  611;  Blair  v.  Brom- 
ley, 2  Ph.  354  ;  De  Ribeyre  v.  Barclay,  23  Bea.  107  ;  St.  Aubyn  v. 
Smart,  L.  R.,  3  Ch.  646.  And  where,  by  means  of  forgery  com- 
mitted by  one  partner,  money  came  to  the  hands  of  the  firm,  which 
was  afterwards  appropriated  by  the  guilty  partner  to  his  own  pur- 
poses, the  firm  was  held  liable  to  repay  it.  Marsh  v.  Keating,  2  CI.  & 
F.  250. 

It  would  seem,  indeed,  that  it  is  not  necessary  in  all  cases  that  the 
proceeds  of  a  fraudulent  transaction  by  one  partner  should  actually 
come  to  the  hands  of  the  firm.  Thus,  if  partners  have  a  joiyit  and 
several  power  to  sell  out  stock,  and  one  partner  fraudulently  sells  out 
and  misapplies  the  proceeds,  it  is  not  necessary  that  such  proceeds 
should  have  come  to  the  hands  of  the  firm  before  the  misappropriation. 
Sadler  v.  Lee,  6  Bea.  324.  But  the  firm  will  not  be  liable  for  the 
misapplication  by  one  of  its  partners  of  money  obtained  by  or  delivered 
to  him,  but  not  in  the  course  of  the  business  of  the  firm ;  as  where  one 
of  several  solicitors  receives  money  to  invest  on  mortgage  as  oppor- 
tunity ofi'ers,  not  placing  it  to  the  account  of  the  firm,  and  there  being 
no  specified  mortgage  in  contemplation.  Harman  v.  Johnson,  2  E. 
&  B.  61 ;  cons.  Sims  v.  Brutton,  5  Ex.  802 ;  Plumer  v.  Gregory, 
L.  E.,  18  Eq.  621.  So  where  one  partner  receives  the  purchase-money 
of  property  sold  by  a  client,  or  mortgage  money  paid  off,  and  retains  it 
for  the  purpose  of  investment,  but  not  on  any  specific  security. 
Bourdillon  v.  Roche,  27  L.  J.,  Ch.  681 ;  Blair  v.  Bromley,  2  Ph. 
354.  In  Cleather  v.  Tu'isden,  28  Ch.  D.  340,  trustees  deposited 
with  a  solicitor  bonds  payable  to  bearer ;  his  partner  had  no  actual 
knowledge  of  this,  but  letters  referring  to  the  bonds  were  charged  for 
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in  bills  of  costs  delivered  by  the  firm,  and  letters  referring  to  the 
bonds  were  also  copied  into  the  letter  book  of  the  firm  ;  cheques  for 
money  received  as  interest  on  the  bonds  being  also  dravi^n  on  the 
account  of  the  firm.  The  partner  was  held  not  to  be  liable  for  the 
misappropriation  of  the  bonds.  Very  Httle,  however,  suffices  to  render 
the  firm  liable  in  such  cases.  See  the  cases,  supra.  If  one  member 
of  a  firm  be  specially  and  solely  entrusted  with  property,  its  misappli-' 
cation  by  him  will  not  render  the  firm  liable.  Bishop  v.  Countess  of 
Jersey,  2  Drew.  143 ;  see  Ex  parte  Eyre,  1  Ph.  227 ;  Coomer  v. 
Bromley,  5  De  G.  ife  S.  532.  See  Cleather  v.  Ttvisden,  28  Ch.  D, 
340,  sup.  As  between  themselves  each  partner  is  alone  liable  for, 
and  must  indemnify  his  co-partners  against,  his  own  acts  of  culpable 
negligence,  fraud  or  wilful  default,  by  which  a  loss  is  entailed  upon 
the  firm,  although  as  regards  third  persons  the  firm  may  be  liable. 
See  Bury  v.  Allen,  1  Goll.  604.  By  the  31  &  32  Vict.  c.  116,  a 
partner  guilty  of  stealing  or  embezzling  property  of  the  partnership 
may  be  tried  as  if  he  had  not  been  a  partner  (s.  1).  As  to  the  effect 
of  the  Statute  of  Limitations  in  partnership  matters,  see  post, 
Chap.  IV. 
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Capital  atid  Amount  of  each  Partner's  Interest^  The  articles 
usually  contain  a  provision  as  to  the  amount  of  capital  and  how  it  is 
to  he  contributed.  Capital  need  not  consist  of  money,  but  may  be 
property  of  any  kind  which  the  partners  may  agree  upon  as  capital, 
for  instance,  book  debts.  Touhnin  v.  Copland,  2  CI.  &  F.  681 ;  see 
Cooke  V.  Benhow,  3  D.,  J.  &  S.  1.  With  reference  to  an  estimate  or 
account  of  assets  and  liabilities,  capital  means"  the  surplus  of  assets 
over  liabilities,"  per  James,  L.J.  Ex  parte  Morley,  Re  White,  L.  R., 
8  Ch.  1026,  1031.  In  the  absence  of  special  agreement  when  a 
partner  does  not  bring  money  as  his  share  but  something  taken  at  a 
money  value,  for  instance,  business  premises,  and  he  is  credited  in  the 
partnership  books  with  such  money  value,  then  the  business  premises 
become  the  property  of  the  partnership  just  as  much  as  if  the  partner 
had  brought  in  money  and  the  partnership  had  with  that  money 
bought  the  premises.  See,  per  Jessel,  M.R.,  Robinson  v.  Ashton, 
Ashton  V.  Robinson,  L.  R.,  20  Eq.  25,  28. 

In  the  absence  of  evidence  of  an  agreement  to  the  contrary,  the 
shares  of  partners,  whether  in  a  general  partnership  or  special  under- 
taking, are  considered  as  equal,  and  as  giving  a  right  to  share  equally 
in  profits  {Robinson  v.  Anderson,  7  D.,  M.  &  G.  239 ;  see  Hajislip  v. 
Kitton,  8  Jur.,  N.  S.  835) ;  and  in  the  absence  of  stipulation  to  the 
contrary,  the  community  of  profit  involves  like  community  of  loss. 
Noicell  V.  Nowell,  L.  E.,  7  Eq.  538,  541.  On  a  final  settlement 
of  accounts  on  the  termination  of  the  partnership,  capital  contri- 
buted unequally  is  first  returned  out  of  the  assets,  and  if  part  of  the 
capital  is  lost,  it  must  be  made  good  by  the  partners  in  propor- 
tion to  their  interest  in  the  profits.  lb.  However,  there  may  be 
special  circumstances  or  special  articles  affecting  the  application  of 
the  rule.  Wood  v.  Scoles,  L.  R.,  1  Ch.  869  ;  see  further  as  to  this, 
post,  Chap,  v..  Sec.  2.  If,  as  usually  is  the  case,  it  is  stipulated  that 
interest  shall  be  payable  on  the  money  capital  of  each  partner,  and 
there  is  a  decree  for  a  dissolution  and  sale  of  the  partnership  property, 
interest  on  capital  ceases  to  be  payable  after  the  dissolution.  Watney 
v.  Wells,  L.  R.,  2  Ch.  250. 

A  partner  who  leaves  his  share  of  the  profits  in  the  business  is  not, 
in  the  absence  of  an  agreement  to  that  effect,  entitled  to  interest  upon 
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it.  Dinham  y.  Bradford,  L.  E.,  5  Ch.  519.  But  if  a  surviving 
partner  uses  the  capital  of  a  deceased  partner,  the  representatives  of 
the  former  are  as  a  general  rule  entitled  to  an  account  of  the  profits 
made  by  it.  Yates  v.  Finn,  13  Ch.  D.  839,  843.  As  to  payment  of 
the  share  of  a  deceased  partner  by  instalments,  and  the  principle  by 
which  payment  of  interest  on  the  instalments  is  regulated,  see  Ewing 
V.  Ewing,  8  App.  C.  822. 

The  right  to  equally  participate  in  profits  may,  of  course,  be 
rebutted  by  an  agreement,  or  evidence  of  a  course  of  dealing,  to  the 
contrary.  Stewart  v.  Forbes,  1  Mac.  &  G.  137  ;  Rohley  v.  Brooke, 
7  Bli.,  N.  S.  90;  Copland  v.  Touhnin,  7  CI.  &  F.  349  ;  Warner  v. 
Smith,  1  D.,  J.  &  S.  337. 

Dealings  by  and  between  Partners.']  In  general  one  partner  is 
not  entitled  to  any  allowance  or  compensation  for  extra  trouble, 
services,  or  the  like  {Robinson  v.  Anderson,  20  Bea.  98),  unless  under 
an  agreement  to  that  effect  {Webster  v.  Bray,  7  Ha.  179),  or  unless 
one  partner  studiously  absents  himself,  leaving  the  other  to  manage 
the  business  alone.  Airey  v.  Borham,  29  Bea.  620.  But  when, 
after  the  death  of  one  partner,  the  survivor  carries  on  the  business 
for  the  benefit  of  the  firm,  he  will  be  entitled  to  remuneration  and 
proper  allowances  for  the  management  of  the  business  (Brown  v. 
De  Tastet,  Jac.  284),  unless  he  is  the  executor  of  his  deceased 
partner.  Burden  v.  Burden,  1  V.  &  B.  172.  The  utmost  good  faith 
is  required  in  all  dealings  between  partners,  and  one  of  them  vrill  not 
be  allowed  to  take  advantage  of  his  superior  knowledge  of  the 
business  or  its  affairs,  in  any  transaction  or  agreement  with  the  others. 
Neither  can  he  benefit  by  his  position  in  the  firm  as  buying  or  selling 
partner.  Thus,  if,  as  buying  partner,  he  sells  his  own  goods  to  the 
partnership  at  a  profit,  the  firm  will  be  entitled  to  such  profit.  Bentley 
V.  Craven,  18  Bea.  75.  One  partner  cannot  apply  the  partnership 
money  in  discharge  of  his  private  debt,  and  when  his  creditor  knows 
it  is  partnership  money,  he  must  refund  it  to  the  firm.  Kendal  v. 
Wood,  L.  R.,  6  Ex.  243. 

So  one  partner  cannot  by  means  of  his  position  and  interest  in  the 
firm  derive  an  exclusive  benefit  from  any  transaction.  Thus,  one 
partner  who  obtains  a  renewal  of  a  lease  in  his  own  name  and  for  his 
own  benefit,  will,  in  equity,  be  held  to  be  a  trustee  for  the  firm. 
Featherstonhaugh  v.  Fenwick,  17  Ves.  298  ;  cons.  Cassels  v.  Stewart, 
6  App.  C.  64 ;  Clegg  v.  Fishwick,  1  Mac.  &  G.  294 ;  see  Clegg  v. 
Edmondson,  8  D.,  M.  &  G.  787.  One  partner,  in  the  absence  of 
express  powers  for  that  purpose,  cannot,  without  the  consent  of  the 
other,  although  the  partnership  is  to  continue  for  a  definite  term, 
renew  on  account  of  the  partnership  a  lease  of  the  property  on  which 
the  business  has  been  carried  on.     Clements  v.  Norris,  8  Ch.  D.  129. 

One  partner  cannot  employ  the  partnership  property  for  his  own 
exclusive  benefit.  Thus,  if  a  master  and  part  owner  of  a  ship,  trades 
with  the  partnership  property  on  his  own  account,  he  must  account 
to  the  firm  for  the  profits.     Gardner  v,  M'Ciotcheon,  4  Bea.  534 ;  see 
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Shallcross  v.  Oldham,  2  J.  &  H.  609 ;  Russell  v.  Austivick,  1  Sim.  52 ; 
comp.  Miller  v.  Mackay,  34  Bea.  295.  Again,  one  partner  must  not 
carry  on  a  similar  business  to  that  of  the  partnership  for  his  own 
benefit.  Thus,  if  the  business  consists  in  the  sale  of  particular  goods 
he  cannot  export  such  goods  on  his  own  account.  Somerville  v. 
Mackay,  16  Ves.  882.  But  it  has  been  held  that  one  of  a  firm  of  salt 
merchants  and  brokers  may  engage  in  the  business  of  salt  manufac- 
turer.    Dean  v.  MacDowell,  8  Ch.  D.  345. 

Where  there  are  three  or  more  partners,  so  that  in  deciding  upon 
any  matter  there  may  be  a  majority  and  minority,  the  decision  of  the 
majority  with  respect  to  some  matter  of  practice  of  the  partnership  is 
in  general  binding  upon  the  minority  where  there  is  no  stipulation 
upon  the  point.  But  articles  agreed  upon  to  regulate  the  partnership 
cannot  be  altered  without  the  consent  of  all.  Const  v.  Harris,  T.  &  E. 
517.  Partnership  articles,  so  far  as  they  extend,  and  so  far  as  they 
are  not  varied  by  the  practice  of  the  partners,  regulate  their  relations, 
rights  and  duties  inter  se.  But  the  conduct  and  practice  of  the 
partners,  whether  in  controlling  or  supplementing  the  articles,  is 
always  to  be  considered.  Smith  v.  Jeyes,  4  Bea.  505 ;  see  Nelson  v. 
Bealby,  30  Bea.  472.  Thus,  particular  provisions  as  to  taking 
accounts  {Jackson  v.  Sedgivick,  1  Sw.  460  ;  see  Coventry  v.  Barclay, 
8  D.,  J.  &  S.  820),  contribution  to  losses  {Geddes  v.  Wallace,  2  Bli. 
270),  or  generally  any  other  matters  which  have  been  deviated  from, 
are  not  binding,  or  only  to  the  extent  to  which  they  have  not  been 
varied.  See  also  Const  v.  Harris,  T.  &  K.  523  ;  Pilli^ig  v.  Pilling, 
3  D.,  J.  &  S.  162  ;  see  Laivcs  v.  Lawes,  9  Ch.  D.  98.  As  a  general 
rule,  at  law  there  can  be  no  set-off  of  separate  against  joint  debts,  or 
vice  versa;  and  even  if  one  member  of  a  firm.  A.,  sends  goods  to  bo 
sold  by  B.,  the  latter  cannot  set  off  against  the  proceeds  a  debt  due  to 
him  from  A.,  though  it  would  be  different  if  the  firm  induced  B.  to 
suppose  that  A.  was  the  sole  owner  of  the  goods.  Gordon  v.  Ellis, 
2  C.  B.  821.  This  rule  as  to  set-off  prevails  in  equity.  Addis  v. 
Knight,  2  Mer.  117  ;  Watts  v.  Christie,  11  Bea.  546 ;  Piercy  v. 
Fynney,  L.  E.,  12  Eq.  69.  Where  a  retiring  partner  received 
security  from  the  continuing  partners  for  his  share  and  assigned  the 
security  to  A.,  A.  takes  subject  to  any  equitable  right  of  set-off  which 
may  subsist  against  the  retiring  partner.  Smithy.  Parkes,  16  Bea. 
115.  See  Cavendish  v.  Geaves,  24  Bea.  163 ;  Jeffryes  v.  Agra,  cdc. 
Bank,  L.  E.,  2  Eq.  674.  And  where  a  debt  due  by  A.  to  joint  creditors 
has  been  contracted  by  fraud  there  is  no  right  of  retainer  or  set-off  in 
respect  of  a  separate  debt  due  by  one  of  the  joint  creditors  to  A. 
Middleton  v.  Pollock,  L.  E.,  20  Eq.  515. 

Return  of  Premium.']  It  is  clear  that  a  person  who  has  been 
induced  to  enter  into  a  partnership  by  fraud,  misrepresentation  or 
concealment  of  circumstances  may  rescind  the  contract,  and  if  a 
premium  has  been  paid  may  recover  it  back,  or  a  portion  of  it.  See 
Ha/mil  v.  Stokes,  Dan.  20 ;  Jauncey  v.  Knowles,  1  L.  T.,  N.  S.  116. 
Perhaps,  too,  the  rule  maybe  stated  somewhat  more  strongly.  "  The 
w.— VOL.  II.  3  a 
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principle  upon  which  the  court  interferes  is,  that  the  consideration  in 
respect  of  which  the  money  is  paid  fails,  and  is  not  obtained  by  the 
person  who  pays  the  money,  in  consequence  of  an  unforeseen  mterrup- 
tion."  Freeland  v.  Stansfeld,  2  Sm.  &  G.  479,  485.  Therefore  an 
incoming  partner,  who  pays  a  premium  in  consideration  of  advantages 
which  he  should,  but  does  not,  derive,  in  consequence  of  the  state  ot 
health  of  the  receiving  partner,  known  to  the  latter  but  not  to  the 
former,  will  be  entitled  to  a  return  of  a  reasonable  sum,  proportioned 
to  the  advantages  contracted  for  but  not  obtained.  Mackenna  v. 
Parkes,  36  L.  J.,  Ch.  366.  And  where  a  large  premium  has  been 
paid  by  the  incoming  partner,  his  incompetence  and  inexperience  m 
the  business  being  taken  into  consideration  and  influencing  the  amount 
of  premium,  if  by  reason  of  such  incompetence  and  inexperience  the 
partnership  is  afterwards  dissolved,  he  will  be  entitled  to  a  return  of  a 
proportionate  part  of  such  premium.  Atwood  v.  Maude,  L.  E.,  3  Ch. 
369.  Compare  Akhurst  v.  Jackson  (1  Sw.  85),  where  the  premium 
was  payable  by  instalments.  Soon  after  the  commencement  of  the 
partnership,  which  was  to  be  for  eighteen  years,  the  receiving  partner 
became  bankrupt.  It  was  held,  that  the  instalments  accruing  due 
after  the  bankruptcy  must,  nevertheless,  be  paid  to  the  bankrupt's 
assignees.  If  the  receiving  partner  himself  does  anything  to  deter- 
mine the  partnership,  it  is,  of  course,  against  equity  that  he  should 
retain,  at  all  events,  the  whole  of  the  premium  paid  by  the  incoming 
partner,  and  a  fair  apportionment  will  be  made  .between  them, 
having  regard  to  all  the  circumstances  of  the  case.  Hamil  v.  Stokes, 
Dan.  20. 

The  receiving  partner  has  no  right  to  determine  a  partnership  at 
will  and  retain  the  premium  paid  by  the  incoming  partner.  Feather- 
stonhaiigh  v.  Turner,  25  Bea.  382,  391.  On  the  other  hand,  it  does 
not  necessarily  follow  that  because  the  partnership  is  determined  by 
the  incoming  partner  who  has  paid  the  premium,  he  will  not  be 
entitled  to  a  return  of  it,  or  part  of  it.  The  court,  in  such  cases,  has 
regard  to  the  conduct  of  the  partners,  the  premium  paid,  and  amount 
of  benefit  derived  by  the  paying  partner.  Bullock  v.  Crockett,  3  Giff. 
507.  When  the  receiving  partner  has,  though  under  considerable 
provocation  from  the  incoming  partner,  excluded  him  from  the 
partnership,  the  premium,  or  part,  must  be  returned.  Bury  v. 
Allen,  1  Coll.  589.  The  right  to  this  prevails  unless,  first,  there 
has  been  an  actual  or  implied  release  or  waiver  of  it ;  or,  secondly, 
there  has  been  an  actual  or  implied  release  of  the  right  to  be  a  partner, 
including  such  a  deliberate  and  serious  breach  of  the  partnership 
contract  as  may  be  considered  equivalent  to  a  repudiation  of  it 
altogether.  Wilson  v.  Johnstone,  L.  R.  16  Eq.  606.  And  if  a 
partnership  is  dissolved  before  its  natural  expiration  in  consequence 
of  the  misconduct  of  a  partner  who  has  paid  a  premium,  he  is  not 
entitled  to  a  return  of  any  part  of  it.  And  in  such  a  case,  if  the  pre- 
mium agreed  upon  has  not  been  actually  paid  before  the  dissolution,  the 
partner  who  has  agreed  to  pay  it  will  be  ordered  to  pay  the  whole  of  it, 
notwithstanding  the  dissolution.     Bluck  v.  Capstick,  12  Ch.  D.  863. 
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On  a  partnership  for  a  fixed  period  being  dissolved  before  the  time 
by  mutual  consent,  and  without  any  conditions,  there  is  no  equity 
to  have  the  premium  returned.  Lee  v.  Page,  30  L.  J.,  Ch.  857. 
But  in  Pease  t.  Heivitt  (31  Bea.  22)  the  rule  was  laid  down  that 
if  the  partnership  was  dissolved  before  the  period  at  which  it  would 
naturally  expire,  the  paying  partner  would  be  entitled  to  a  due 
proportion  of  the  premium  he  had  paid.  See  Astle  v.  Wright,  23 
Bea.  77. 

Where  an  order  for  dissolution  is  made  by  the  court,  see  as  to  the 
right  of  the  plaintiff  to  have  an  inquiry  whether  there  ought  to  be  a 
return  of  the  premium  or  part  of  it.  Edmonds  v.  Robinson,  29 
Ch.  D.  170. 

Joint  mid  Separate  Estate.] — As  a  general  rule,  that  which  is 
common  stock  at  the  commencement  of  the  partnership,  or  has 
become  so  since  by  purchase  with  partnership  funds,  is  joint  estate, 
though  the  purchase  mav  have  been  made  in  the  name  of  one  partner 
only.  Smith  v.  Smith," 5  Ves.  189,  193;  Foster  v.  Hale,  ib.  308; 
see  Newt  v.  Burnand,  4  Russ.  247 ;  Ex  parte  Hinds,  3  De  Gr.  &  S. 
613 ;  Hills  v.  Parker,  7  Jur.,  N.  S.  833.  It  is  a  question  of  fact 
whether  property  is  joint  or  separate,  and  not  what  representations 
were  made  with  respect  to  it.  Ex  parte  Connell,  3  Deac.  201 ;  Re 
Collie,  3  Ch.  D.  481.  The  profits  of  appointments,  e.g.,  of  clerk  to 
poor  law  guardians  or  the  like,  may  be  partnership  property.  Collins 
V.  Jackson,  31  Bea.  645  ;  see  Smith  v.  Mules,  9  Ha.  556. 

But  property  may  be  separate,  though  used  by  the  firm ;  thus,  a 
house  and  land  may  be  the  separate  property  of  one  partner,  though 
occupied  by  or  let  to  the  firm.  See  Burdon  v.  Barkiis,  3  Giff.  412  ; 
aflarmed  8  Jur.,  N.  S.  656 ;  Benham  v.  Gray,  5  C.  B.  138.  So,  on 
the  other  hand,  property  may  be  joint,  though  conveyed  to  the 
partners  separately.  There  is,  in  fact,  no  rule  that  where  lands  are 
bought  by  partners  in  trade,  and  are  paid  for  out  of  the  partnership 
assets,  they  of  necessity  become  part  of  the  joint  estate ;  nor,  on  the 
other  hand,  that  if  they  are  not  bought  for  the  purposes  of  the 
partnership  business  they  are  not  joint  estate ;  nor  does  the  form 
of  the  conveyance  settle  the  question,  which  must  be  determined 
with  reference  to  all  the  circumstances  of  the  case.  Ex  parte 
M'Kenna,  3  D.,  F.  &  J.  645  ;  see  Pilling  v.  Pilling,  3  D.,  J.  &  S. 
162.  When  a  business,  and  land  and  property  connected  with  it, 
and  used  for  the  purposes  of  it,  are  devised  to  two  or  more  jointly,  it 
would  seem  that  user  of  the  property  for  many  years  for  partnership 
purposes  will  be  a  severance  of  the  joint  tenancy.  See  Jackson  v. 
Jackson,  9  Ves.  591.  But  if  the  business  and  land  be  given  to  them 
expressly  as  tenants  in  common  for  a  particular  period,  with 
remainder  to  them  as  joint  tenants,  this  rule  will  not  apply,  and  they 
will  hold  the  remainder  in  fee  as  joint  tenants.  Brown  v.  Oakshott, 
24  Bea.  254. 

By  arrangement  between  partners  the  joint  estate  of  the  firm  may 
be  converted  into  the  separate  estate  of  an  individual  partner,  or  into 
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the  joint  property  of  some  of  the  partners,  or,  e  coiiverso,  separate 
estate  may  be  conyerted  into  joint  estate.  Ex  parte  Euffin,  6  Ves. 
119,  127.  No  written  agreement  for  this  purpose  is  necessary  (Ji^x 
parte  Williams,  11  Ves.  3)  ;  but  the  agreement,  in  whatever  form, 
must  be  executed,  not  executory  (see  Ex  parte  Wheeler,  Buck.  25 ; 
Ex  parte  Cooper,  1  M.,  D.  &  D.  358  ;  Ex  parte  Wood,  10  Ch.  D. 
554) ;  and  the  firm  must  not  be  insolvent  at  the  time  {Re  Kemptner, 
L.  K.,  8  Eq.  286) ;  and  the  agreement  must  not  be  such  that  the 
eifect  of  it  will  be  to  delay  and  defeat  creditors.  Ex  parte  Wilhams, 
sup. ;  Ex  parte  Mayou,  11  Jur.,  N.  S.  433.  See  Ex  parte  Morley, 
L.  E.,  8  Ch.  1026 ;  In  re  Simpson,  L.  R.,  9  Ch.  672 ;  Ex  parte 
Dear,  1  Ch.  D.  514. 

Real  or  Personal  Estate.]— It  is  a  general  rule  that  real  estate 
purchased  for  partnership  purposes  with  partnership  funds  is,  as 
between  the  real  and  personal  representatives  of  the  partners,  personal 
estate.  For  on  the  dissolution  of  the  partnership  the  property  is  to 
be  sold  and  the  proceeds,  after  payment  of  debts,  is  to  be  divided 
among  the  partners  according  to  their  interests.  The  realty  by 
virtue  of  the  partnership  contract  becomes  converted  into  personalty. 
Darby  v.  Darby,  3  Drew.  495  ;  see  Ripley  v.  Waterworth,  7  Ves.  425 ; 
PhilUps  V.  Phillips,  1  M.  &  K.  649  ;  Broom  v.  Broom,  3  M.  &  K. 
443;  Steward  v.  Blakeicay,  L.  R.,  4  Ch.  603;  Forbes  v.  Steven, 
L.  R.,  10  Eq.  178,  189.  Indeed  the  rule  may  be  stated  somewhat 
more  broadly  and  not  limited  as  in  the  cases  previously  cited  to  a 
case  of  real  estate  purchased  for  partnership  purposes  with  partner- 
ship funds.  In  Watcrer  v.  Waterer,  L.  R.  15  Eq.  402,  James,  L.J., 
sitting  as  V.-C,  observed  (p.  406)  that  the  case  before  him  was 
"  governed  by  that  class  of  cases  in  which  Lord  Eldon  said  that 
where  property  became  involved  in  partnership  dealings  it  must  be 
regarded  as  partnership  property.  It  seems  to  me  immaterial  how  it 
may  have  been  acquired  by  the  surviving  partners  whether  by  descent 
or  devise  if  in  fact  it  was  substantially  involved  in  the  business." 
See  Davies  v.  Games,  12  Ch.  D.  813. 

But  this  rule  will  not  apply  if  the  land,  though  used  for  partner- 
ship purposes,  be  in  fact  the  separate  pr-operty  of  one  or  more  of  the 
partners  and  not  of  the  firm.  Rowley  v.  Adams,  7  Bea.  548.  Nor, 
as  it  would  seem,  will  the  rule  apply  unless  the  property  be  purchased 
for  partnership  purposes,  although  it  may  be  the  common  property  of 
all  the  partners.  Randall  v.  Randall,  7  Sim.  271 ;  Cookson  v.  Cook- 
son,  8  Sim.  529 ;  see  Thornton  [Thompson)  v.  Dixon,  3  B.  C.  C. 
199 ;  and  ih.,  n.  (1),  by  Belt ;  Bell  v.  Phyn,  7  Ves.  453.  Nor  where 
the  property  belongs  to  several  persons  not  strictly  as  co-partners  but 
as  co-owners.  See  Steward  v.  Blakeway,  L.  R.,  4  Ch.  603.  If  the 
money  of  one  partner  is  expended  for  partnership  purposes  on  the 
property  of  another  partner,  and  there  is  no  agreement  on  the  subject, 
on  a  dissolution  of  the  partnership  an  inquiry  will  be  directed  whether 
any  allowance  should  be  made  in  respect  of  the  outlay,  upon  the 
principle  that  one  partner  shall  /lot  be  exclusively  benefited  by  an 
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expenditure  of  the  other  partner.     Burdon  w.  Barkus,  3  Giff.  412; 
affirmed  8  Jur.,  N.  S.  656. 

Accounts.] — In  almost  every  partnership  agreement  there  is  a 
provision  for  taking  the  accounts  between  the  partners.  Each 
partner  has  a  right  to  have  accurate  accounts  kept  of  all  money 
partnership  transactions,  and  to  have  free  access  to  the  partnership 
books.  See  Rowe  v.  Wood,  2  J.  &  W.  553,  558  ;  Taylor  v.  Rundell, 
1  Y.  C.  C.  128.  This  rule  applies,  it  would  seem,  where  the  books 
are  private  books  of  one  partner,  if  he  chooses  to  keep  his  partnership 
accounts  in  them.  Freemany.  Fairlie,  3  Mer.  43.  One  partner  has 
no  Tight  to  the  exclusive  custody  of  the  partnership  books  or  accounts, 
or  to  remove  them  from  the  place  of  business.  Greatrex  v.  Greatrex, 
1  De  G.  &  S.  692.  The  common  provision  as  to  signing  the  yearly 
or  half-yearly  accounts  by  the  partners  is  not  imperative,  and  if 
partners  do  not  sign,  yet  do  not  object  to  the  accounts  which  are 
fairly  taken,  no  errors  being  suggested,  they  will  be  bound  by  them. 
Coventry  v.  Barclay,  3  D.,  J.  &  S.  320.  On  the  other  hand,  a 
partner  who  is  induced  to  sign  accounts  through  fraudulent  mis- 
representations, or  in  ignorance  of  material  circumstances,  will  not  be 
bound  by  them.  Oldaker  v.  Lavender,  6  Sim.  239.  If  there  be  any 
mistake  in  the  accounts  a  claim  should  be  promptly  made  to  have  it 
rectified,  as  acquiescence  will  in  general  be  inferred  if  there  be  long 
delay  in  seeking  a  correction.     (Scott  v;  Milne,  5  Bea.  215. 

In  Ex  parte  Barber  (L.  E.,  5  Ch.  687)  the  right  of  executors  of 
a  partner  to  his  share  was  held  to  be,  under  the  articles  according  to 
the  balance-sheet  made  out  the  year  after  his  death,  although  it 
would  have  been  diminished  by  losses  from  bad  debts  subsequently 
ascertained  and  which,  according,  to  the  ivniform  practice,  were  to  be 
debited  to  the  partners  in  the  year  in  which  they  were  discovered. 

Where  accounts  ought  to  have  been  taken  on  a  particular  day,  but 
have  not  been,  in  the  event  of  death  the  representatives  of  a  deceased 
partner  are  not  to  have  any  share  of  the  after-acquired  profits.  The 
accounts  must  be  taken  up  to  the  day  at  which  by  the  articles  or 
practice  of  the  firm  they  ought  to  have  been  taken.  Pettyt  v. 
Janeson,  6  Madd.  146.  If  by  articles  the  settlement  of  accounts  is 
to  be  half-yearly,  and  that  on  the  death  of  a  partner  his  share  is  to 
be  taken  as  settled  by  the  last  half-yearly  account  preceding  his 
death,  and  by  a  subsequent  parol  agreement  the  account  is  to  be 
annual,  in  the  event  of  the  death  of  a  partner  the  articles  are  binding. 
Lawes  v.  Lawes,  9  Ch.  D.  98.  In  Simmons  v.  Leonard  (3  Ha.  581, 
in  which  Pettyt  v.  Janeson,  sup.,  was  not  cited),  there  were  to  be 
annual  rests  on  a  certain  day,  and  the  representatives  of  a  deceased 
partner  were  to  receive  his  share  as  ascertained  at  the  last  annual 
rest,  with  interest  thereon  in  lieu  of  profits,  from  that  time,  it  was 
held,  nevertheless,  that  the  representatives  of  the  deceased  partner 
were  entitled  to  share  in  the  profits  up  to  the  time  of  his  death, 
the  annual  rest  itself,  and  not  the  day,  being  the  material  part  of  the 
provision.     See  Coventry  v.  Barclay,  3  D.,  J.  &  S.  320. 


808  PARTNERSHIP. 

Generally,  in  the  case  of  fraud  in  the  statement  of  accounts,  the 
accounts  will  be  opened  in  toto,  as  in  the  case  of  administrator  and 
next  of  kin.  Allfrey  v.  Allfreij,  1  Mac.  &  G.  87 ;  see  also  Stainton 
V.  Carron  Co.,  24  Bea.  346,  between  a  manager  of  a  company  and  its 
shareholders.  But  in  general,  in  the  absence  of  fraud,  where  the 
account  has  been  settled,  it  will  not  be  opened  (see  Kinsman  v.  Barker, 
14  Ves.  579),  although  if  important  and  palpable  errors  are  shown, 
leave  will  in  general  be  given  to  surcharge  and  falsify,  but  iio* Jp 
open  the  account  generally.  Tivogood  v.  Swanston,  6  Ves.  485. 
Where  an  account  is  impeached,  if  a  single  important  error  is  esta- 
blished, the  court  will  not,  except  in  the  case  of  fraud,  order  the  whole 
account  to  be  opened,  but  will  make  a  decree  that  the  plaintiff  may  be 
at  liberty  to  surcharge  and  falsify.  Such  liberty  not  to  be  limited  to 
errors  appearing  from  the  books.  Oething  v.  Keighley,  9  Ch.  D.  547. 
See  Williamson  v.  Barbour,  ib.  529.  See  further  as  to  partnership 
accounts,  Lind.  Partn.  4th  ed.,  967  et  seq. 

The  remedy  of  one  partner  against  his  co-partner  refusing  to  account 
is  by  suit  in  equity,  which  usually  does,  but  need  not  necessarily, 
pray  a  dissolution.  Richards  v.  Davies,  2  R.  &  Myl.  347  ;  Walworth 
V.  Holt,  4  M.  &  Cr.  619:  Fairthorne  v.  Weston,  3  Ha.  887;  see 
Sheppard  v.  Oxenford,  1  K.  &  J.  491.  Indeed,  as  an  almost  universal 
rule,  the  remedies  by  one  partner  against  another  are  exclusively  in 
equity,  either  in  respect  of  matters  relating  to  accounts,  or  for  a  dis- 
solution or  appointment  of  a  receiver,  or  any  other  matter.  The 
instances  in  which  one  partner  can  sue  another  at  law  are  few  and 
exceptional.     See  Lind.  4th  ed.  1024  et  seq. 

In  taking  the  accounts  and  ascertaining  the  profits  of  a  business, 
the  value  of  a  partnership  property  is  to  be  found  and  the  original 
capital  with  interest  thereon  (if  necessary)  is  to  be  deducted ;  the 
residue  will  represent  the  profits.  Dinham  v.  Bradford,  L.  R.,  5  Ch. 
519. 

Statutes  of  Limitations.]  The  subject  of  Limitations  to  suits  in 
general  has  already  been  treated  of.  Ante,  tit.  "  Limitations  to 
Suits."  Some  special  matters  particularly  affecting  partnership 
transactions  remain  to  be  considered.  We  have  seen  that,  although 
merchants'  accounts  were  excepted  from  the  Statute  of  James,  they 
were  brought  within  it  by  the  19  &  20  Vict.  c.  97,  s.  9. 

Before  the  last-mentioned  act,  also,  part  payment  of  principal  or 
interest  by  one  partner  took  the  case  out  of  the  statute  with  respect  to 
all  {Whitcomb  v.  Whiting,  2  Doug.  662),  though  payment  by  a  sur- 
viving partner  did  not  keep  the  debt  alive  at  law  {Atkins  v.  Tredgold, 
2  B.  &  C.  23),  or  in  equity  {Way  v.  Bassett,  5  Ha.  55),  against  the 
estate  of  the  deceased  partner.  Now,  by  the  19  &  20  Vict.  c.  97,  s. 
14,  mere  payment  of  any  principal,  interest  or  other  money  by  one 
co-contractor  or  co-debtor  will  not  deprive  the  others  of  the  benefit  of 
(amongst  other  statutes)  the  21  Jac.  1,  c.  16.  See  Thompson  v. 
Waithman,  3  Drew.  628.  Where  on  a  dissolution  of  partnership  the 
continuing  partner  covenants  to  pay  the  debts  ;  part  payment  by  him 
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is  no  answer  to  the  statute  pleaded  by  the  retiring  partner  in  an 
action  against  him.     Watson  v.  Woodman,  L.  E.,  20  Eq.  721. 

Before  the  9  Geo.  4,  c.  14,  an  acknowledgment  by  one  of  several 
joint  contractors  took  the  case  out  of  the  statute  as  against  the  others. 
Whitcomb  v.  Whiting,  2  Doug.  652.  By  this  statute,  however,  it  was 
enacted,  that  no  joint  contractor  should  be  chargeable  by  reason  only 
of  a  written  acknowledgment  by  any  other  joint  contractor  (s.  1). 
Cons,  now  the  19  &  20  Vict.  c.  97,  by  which  a  written  acknowledg- 
ment or  promise  signed  by  an  agent  of  the  party  chargeable  has  the 
same  effect  as  if  signed  by  the  latter  (s.  13) ;  and  the  principle  of 
partnership,  according  to  Cox  v.  Hickman,  ante,  p.  788.  An  acknow- 
ledgment by  one  partner  in  a  letter  to  another  will  not  take  the  case 
out  of  the  statute.  Re  Hindmarsh,  1  Dr.  &  S.  129.  An  acknow- 
ledgment of  an  obligation  to  account  and  promise  to  pay  any  balance 
which  may  be  due  is  sufficient,  without  any  express  admission  of  any- 
thing being  due.     Prance  v.  Sympson,  Kay,  678. 

With  reference  to  suits  for  an  account  between  partners  where  the 
statutory  period  has  elapsed,  the  statute  is  a  bar  to  a  suit  for  an 
account  by  the  representatives  of  one  partner  against  another  {Knox 
V.  Oye,  L.  E.,  5  H.  L.  C.  656),  or  for  an  account  by  one  partner 
against  another.  Noyes  v.  Crawley,  L.  E.,  10  Ch.  D.  31.  But  in 
Miller  v.  Miller  (L.  E.,  8  Eq.  499),  on  a  bill  to  dissolve  a  partnership 
and  take  the  usual  accounts,  although  the '  partnership  had  been  dig- 
continued  more  than  six  years  before  the  filing  of  the  bill,  the  accounts 
were  directed  to  be  taken,  though  the  statute  was  set  up.  But  Miller 
V.  Miller,  sup.,  would  seem  to  be  inconsistent  with  the  other  authori- 
ties. See  10  Ch.  D.  p.  39,  and  Lindley  on  Partnership,  4th  ed. 
p.  966.  Irrespective  of  the  statute,  lapse  of  time  and  laches  in  such 
cases  will  be  a  bar.     Tatam  v.  Williams,  3  Ha.  347. 

Notice — Release — Receiver — Arbitration  Clause.]  Notice  to  one 
partner  is  in  general  notice  to  all  {Steele  v.  Stuart,  L.  E.,  2  Eq.  84 ; 
Worcester  Corn  Exch.  Co.,  3  D.,  M.  &  G.  180),  where  the  partner 
receiving  the  notice  is  acting  within  the  limits  of  his  authority.  See 
Bignold  v.  Waterhouse,  1  M.  &  S.  255. 

A  release  of  one  joint  debtor  or  partner  in  general  discharges  the 
other  partners  {Bower  v.  Swadlin,  1  Atk.  294;  Ex  parte  Slater,  6 
Ves.  146),  unless  it  appears  that  the  release  was  not  intended  to  have 
that  effect,  rights  being  reserved  against  those  not  released.  Solly  v. 
Forbes,  2  Br.  &  B.  88 ;  see  Willis  v.  De  Castro,  4  C.  B.,  N.  S.  216. 
As  to  a  release  by  one  partner,  see  a7ite,  p.  798. 

A  receiver  will  be  appointed  by  the  court  where  a  dissolution  of  the 
partnership  is  prayed,  and  the  object  of  the  suit  is  to  wind  up  the 
partnership,  and  in  the  meantime  to  protect  and  secure  the  property. 
Hall  V.  Hall,  3  Mac.  &  G.  79 ;  Roberts  v.  Eberhardt,  Kay,  148 ; 
Sheppard  v.  Oxenford,  1  K.  &  J.  491.  But  a  receiver  will  not  be 
appointed  as  a  matter  of  course  against  a  partner,  and  special  grounds 
for  such  an  appointment  must  be  shown,  as  where  he  employs  the 
partnership  assets  in  a  separate  business  on  his  own  account  {Harding 
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V.  Glover,  18  Ves.  281) ;  or  continues  to  employ  the  assets  of  a 
deceased  partner  in  the  concern  (Madgivick  v.  Wimble,  6  Bea.  ^^^) ' 
or,  through  his  misconduct,  the  assets  of  the  firm  are  impenliea. 
See  Evans  v.  Coventry,  5  D.,  M.  &  G.  911 ;  Sheppard  v.  Oxenpra, 
1  K.  &  J.  491.  But  it  is  a  matter  of  course  to  appomt  a  receiver 
against  persons  who  are  not  partners,  for  instance,  against  the  -^P^^' 
sentatives  of  deceased  partners  {Philips- v.  Atkinson,  2  B.  C.  L.  ll^)/, 
or,  in  certain  cases,  at  the  suit  of  one  partner  against  tl^f  t^"^^*^^  ™ 
bankruptcy  of  a  bankrupt  partner.  Freeland  v.  Stansfeld,  2  o™- ^ 
G.  479.  The  receiver  is  the  ofdcer  of  the  court,  and  interference  with 
him  is  a  contempt  of  court.  Lane  v.  Sterne,  3  Giff.  629.  As  to 
delivering  up  the  books  and  papers  of  the  partnership  to  the  receiver, 
see  Dacie  v.  John,  M'Cl.  206. 

Arbitration  Clauses.]  Arbitration  clauses  are  not  in  general  im- 
perative. Street  v.  Eigby,  6  Ves.  814.  But  a  person  may  make  an 
agreement  to  refer  to  arbitrators,  or  that  a  valuation  shall  be  made  by 
them,  a  condition  precedent,  so  that  no  action  can  be  maintained 
unless  the  condition  be  performed.  Scott  v.  Avery,  5  H.  L.  C.  811 ; 
Babbage  v.  Coulburn,  9  Q.  B.  D.  235.  When  the  parties  have  referred 
all  matters  in  difference,  the  arbitrator  may  dissolve  the  partnership. 
Green  v.  Waring,  1  W.  Blac.  475.  But  he  is  not  bound  to  do  so, 
even  under  a  reference  to  arbitrate  and  determine  a  dissolution. 
Simmonds  v.  Swaine,  1  Taun.  549.  He  may,  if  he  directs  a  dissolu- 
tion, direct  also  a  division  of  the  assets  to  be  made,  and  generally 
everything  to  be  done  which  is  proper  and  usual  on  a  dissolution. 
See  Wood  v.  Wilson,  2  C,  M.  &  K.  241 ;  Burton  v.  Wigley,  1  B.  N.  C. 
665 ;  Wilkinson  v.  Page,  1  Ha.  276 ;  and  as  to  the  limits  of  his 
power,  Lingood  v.  Eade,  2  Atk.  505.  An  arbitrator  cannot,  however, 
without  express  authority,  appoint  a  receiver.  Re  Mackay,  2  A.  & 
E.  356.  By  the  17  &  18  Vict.  c.  125,  the  Common  Law  Procedure 
Act,  1854,  where  parties  agree  to  refer  existing  or  future  differences 
to  arbitration,  and  an  action  or  suit  is  commenced  by  any  such  parties 
or  persons  claiming  under  them  in  respect  of  the  matters  so  agreed  to 
be  referred,  the  court  or  judge  may  stay  proceedings  at  the  instance  of 
the  defendant,  on  such  terms  as  to  the  court  or  judge  may  seem  fit 
(s.  11).  Where  there  are  proceedings  to  take  the  partnership 
accounts  and  under  this  section  there  is  a  reference  to  arbitration, 
although  a  sum  is  found  due  to  the  plaintiff,  the  costs  of  himself  and 
the  defendant  also  of  the  suit,  reference  and  award  are  borne  by  them 
according  to  the  proportion  in  which  they  are  entitled  to  the  profits, 
and  are  to  bear  the  losses  of  the  partnership.  Newton  v.  Taylor, 
L.  R.,  19  Eq.  14.  It  is  clear  now,  whatever  might  have  been  considered 
the  rule  formerly,  that  since  this  act  the  arbitration  clauses  in  partner- 
ship deeds  maybe  enforced.  Willesfordy.  Watson,  L.  R.,  8  Ch.  473  ; 
Wickham  v.  Harding,  28  L.  J.  Ex.  215  ;  Plews  v.  Baker,  L.  R., 
16  Eq.  564.  The  question  whether  the  matters  in  dispute  are  within 
the  agreement  for  arbitration  is  one  which  the  court  will  decide,  and 
will  not  leave  to  the  arbitrator.     Piercy  v.  Young,  14  Ch.  D.  200. 
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A  PARTNEESHiP  for  a  fixed  period  terroinates  at  the  expiration  of  it, 
and  if  the  partners  do  not  intend  to  renew  their  partnership,  the  usual 
accounts  are  taken  between  them,  the  share  of  assets  and  debts  of  each 
ascertained  and  received,  paid  or  provided  for.  In  such  cases  a  deed 
of  dissolution  of  partnership  is  frequently  executed,  which,  amongst 
other  things,  usually  contains  mutual  releases  between  the  partners. 
If  the  partnership  be  renewed,  either  a  fresh  deed  is  entered  into,  or, 
if  not,  the  partnership  becomes  one  at  will  only  {ante,  p.  790),  and 
such  only  of  the  original  articles  as  are  applicable  to  a  partnership  at 
will  remain  in  force.  Clark  v.  Leach,  1  D.,  J.  &  S.  409.  Thus,  a 
provision  in  the  articles  enabling  one  partner  to  dissolve  the  partner- 
ship by  notice  in  the  event  of  certain  specified  conduct  on  the  part  of 
the  other,  and  that  the  latter  should  then  be  considered  as  quitting 
the  business  for  the  benefit  of  the  former,  is  no  longer  in  force.  Ih. 
When  the  partnership  is  at  will  any  partner  may  dissolve  it  at  pleasure. 
Peacock  v.  Peacock,  16  Ves.  49.  The  notice  for  this  purpose  must  be 
clear  and  positive,  and  given  to  the  several  partners.  A  notice  that 
the  partnership  will  be  dissolved  on  a  certain  day,  is  a  good  notice  of 
dissolution  to  take  effect  on  that  day.  Mellersh  v.  Keen,  27  Bea.  236. 
Notice  may  be  given  to  a  lunatic  partner.  lb.  And  a  determination 
of  a  partnership  at  will  may  be  inferred  from  the  ill-feeling  of  the 
parties  towards  each  other,  without  any  notice.  Pearce  v.  lAndsay, 
3  D.,  J.  &  S.  139.  A  partner  in  an  adventure,  who  has  given  notice 
of  withdrawal,  or  whose  shares  have  been  forfeited,  cannot,  after  the 
adventure  has  become  successful,  particularly  if  made  so  by  the  ex- 
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penditure  of  the  other  partners,  claim  a  share  in  the  profits.  Norway 
V.  Rowe,  19  Ves.  144;  Prendergast  v.  Turton,  1  Y.  C.  Ch.  98;  16 
L.  J.,  Ch.  268  ;  Rule  v.  Jewell,  18  Ch.  D.  660  ;  see  Clecjg  v.  Ed^non- 
son,  8  D.,  M.  &  G.  787 ;  comp.  Clarke  v.  Hart,  6  H.  L.  C.  63d ; 
Clements  v.  Hall,  2  De  G-.  &  J.  173.  But  mere  laches  does  no*  dig. 
entitle  the  holder  of  shares  to  equitable  relief  against  an  inyahd  de- 
claration of  forfeiture.  Garden  Gully,  dc.  Co.  v.  McLister,  L.  K.,  1 
App.  C.  39.  ^, 

Notice  of  dissolution,  whether  of  a  partnership  at  will  or  any  other 
partnership,  is  usually  inserted  in  the  "  London  Gazette,"  and  this  is 
notice  to  all  {Godfrey  v.  Turnbull,  1  Esp.  371),  except  customers  or 
persons  having  dealings  with  the  firm,  to  whom  particular  notice 
should  be  given  {Graham  v.  Hope,  Peake,  154) ;  and  even  they  are 
bound  by  the  general  notice  in  the  Gazette,  if  it  can  be  shown  that 
they  knew  of  it.  The  fact  of  taking  in  the  paper  in  which  the  notice 
appeared,  is  evidence  of  such  knowledge.  Jenkins  v.  Blizard,  1  Stark. 
418.  A  partner  who  has  authority  by  the  articles  to  give  notice  for 
and  in  the  names  of  the  others  may  do  so ;  but  if  he  has  no  such 
authority,  it  may  be  necessary  for  him  to  obtain  the  sanction  of  the 
court  for  this  purpose.     See  Troughton  v.  Hunter,  18  Bea.  470. 

If  partners  have  power  to  dissolve  on  the  commission  of  certain  acts 
by  any  of  the  firm,  the  right  may  be  exercised  if  any  of  the  prohibited 
acts  are  done ;  but  slight  acts  in  contravention  of  the  partnership 
articles  do  not  justify  a  notice  of  dissolution.  Anderson  v.  Anderson, 
25  Bea.  190.  The  omission  to  make  entries  of  monies  received  gives 
a  right  of  dissolution  to  the  other  partners,  irrespective  of  any  provi- 
sions in  the  partnership  deed.  Cheesman  v.  Price,  85  Bea.  142.  But 
where  there  was  a  provision  that  bills  were  to  be  drawn  by  one  partner 
only,  which  was  disregarded  in  one  instance  by  the  other  partner  draw- 
ing a  bill  upon  a  customer,  it  was  held  that  this  was  not  a  substantial 
violation  of  the  articles.  lb.  A  power  of  expulsion  must  be  exercised 
in  good  faith,  and  for  the  benefit  of  the  entire  partnership.  Blisset  v. 
Daniel,  10  Ha.  493  ;  see  Smith  v.  Mules,  9  Ha.  556 ;  Russell  v.  Rtis- 
sell,  14  Cb.  D.  471 ;  Wood  v.  Wood,  L.  E.,  9  Ex.  190  ;  see  Willesford 
V.  Watson,  L.  E.,  14  Eq.  572.  Where  there  is  a  power  of  excluding 
a  partner  on  notice  by  the  other  partners,  the  latter  are  not  entitled  to 
exclude  a  partner  without  first  giving  him  a  full  opportunity  of  explain- 
ing his  conduct.  Steuart  v.  Gladstone,  10  Ch.  D.  626.  A  notice  for 
this  purpose,  valid  at  the  time  when  it  is  given,  cannot  be  afterwards 
rendered  invalid  by  the  fact  that  the  accounts  afterwards  taken  were 
not  taken  in  accordance  with  the  provisions  of  the  articles.     Ih. 

In  general  a  transfer  of  the  interest  of  one  partner  to  a  stranger  dis- 
solves the  'partnership,  whether  the  transfer  is  by  operation  of  law,  as 
by  the  bankruptcy  of  a  partner  {post ,-  Ex  parte  Williams,  11  Ves.  3, 
5),  or  seizure  in  execution  of  his  share  of  the  partnership  property 
{Aspinall  v.  L.  d  N.  W.  Rail.  Co.,  11  Ha.  325),  or  marriage,  in  the 
case  of  a  female  partner  ;  at  all  events  if  the  other  partners  choose  to 
treat  the  marriage  as  a  dissolution  of  the  partnership,  and  act  accord- 
ingly.   Nerot  v.  Burnand,  4  Euss.  247;  affirmed  2  Bli.,  N.  S.  215. 
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Partners,  however,  may  contract  for  the  right  to  transfer  their  shares 
to  strangers ;  in  which  case  a  transfer,  even  to  a  stranger,  is  valid, 
though  this  will  not  make  him  a  partner  with  the  others  until  they 
have  assented.     Jefferys  v.  Smith,  3  Euss.  158. 

Articles  providing  that  on  the  death  of  a  partner  his  son  or  nominee 
shall  succeed  are  binding  on  the  continuing  partners  {Wainwright  v. 
Waterman,  1  Ves.  jun.  311 ;  Ponton  v.  Dunn,  1  E.  &  My.  402  ;  Page 
V.  Cox,  10  Ha.  163) ;  but  the  son  or  nominee  has  an  option  to  refuse 
{Pigott  V.  Bagley,  M'Cl.  &  Y.  569) ;  and  if  he  declines  to  become  a 
partner,  and  there  is  no  provision  in  case  of  his  refusal,  there  must  be 
a  dissolution  of  the  partnership.  Kershaw  v.  Matthews,  2  Euss.  62  ; 
Madgwick  v.  Wimble,  6  Bea.  495.  The  death  of  a  partner  is  also  a 
determination  of  the  partnership,  unless  there  is  an  agreement  to  the 
contrary.  Crawshay  v.  Maule,  1  Sw.  509  ;  Crawford  v.  Hamilton,  3 
Madd.  251 ;  Crosbie  v.  Guion,  23  Bea.  518.  So  the  bankruptcy  of 
one  partner  dissolves  the  partnership.  Fox  v.  Hanbury,  Cowp.  445  ; 
Ex  parte  Smith,  5  Ves.  297. 

The  court  will  often  dissolve  a  partnership  which  has  been  entered 
into  for  a  term  before  its  natural  termination.  Thus,  it  will  do  so 
where  it  is  impossible  that  the  partnership  can  be  carried  on  according 
to  the  true  intent  and  meaning  of  the  partnership  agreement  {Baring 
V.  Dix,  1  Cox,  213),  or  except  at  a  loss.  Jennings  v.  Baddeley,  3  K. 
&  J.  78  ;  Heath  v.  Fisher,  38  L.  J.,  Ch.  14. 

So  where  one  of  the  partners  becomes  insane  {Jones  v.  Noy,  2  M.  & 
K.  125),  though  this  of  itself  does  not  dissolve  the  partnership.  Waters 
V.  Taylor,  2  V.  &  B.  303  ;  Roivlands  v.  Evans,  Williams  v.  Rowlands, 
80  Bea.  302.  And  by  the  Lunacy  Eegulation  Act,  16  &  17  Vict. 
c.  70,  s.  123,  the  Lord  Chancellor  may  dissolve  a  partnership  in 
which  a  lunatic  is  partner,  and  the  committee  of  the  estate  may,  in 
the  name  and  on  behalf  of  the  lunatic,  concur  in  disposing  of  the 
partnership  property,  and  do  such  things  as  the  Lord  Chancellor  shall 
order.  Where  the  other  partners  continue  to  carry  on  the  business 
without  applying  to  the  court,  and  afterwards  sell  it,  the  representatives 
of  the  lunatic  are  entitled  to  a  share  of  the  profits  up  to  the  time  of 
the  sale.  Jones  v.  Noy,  2  M.  &  K.  125.  But  for  the  court  to 
dissolve  a  partnership  on  the  ground  of  insanity,  it  must,  in  a  disputed 
case,  be  more  than  of  a  mere  temporary  character,  and  must  exist 
when  the  relief  is  sought,  but  if  then  existing  is  good  ground  for  a 
dissolution.  Anon.,  2  K.  &  J.  441.  Notice  of  dissolution  to  a 
lunatic  partner,  when  the  partnership  is  at  will,  dissolves  it.  Robert- 
son V.  Lockie,  15  Sim.  285  ;  Mellersh  v.  Keeti,  27  Bea.  236. 

The  court  will  also  decree  a  dissolution  if  a  partner  be  guilty  of 
gross  misconduct,  rendering  it  impracticable  for  the  other  partners  to 
carry  on  the  business  with  him  according  to  the  articles.  Waters  v. 
Taylor,  2  V.  &  B.  299 ;  Smith  v.  Jeyes,  4  Bea.  503 :  Harrison  v. 
Tennant,  21  Bea.  482.  Thus,  where  he  raises  money  for  his  own  use 
on  the  credit  of  the  firm  {Marshall  v.  Colman,  2  J.  &  W.  266,  268), 
or  excludes  his  other  partners  from  the  business  {Goodman  v.  Whit- 
comb,  IJ.  &  W.  589,  593),  or  fails  to  enter  the  receipt  of  partnership 
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monies  in  his  accounts  {Cheesman  v.  Price,  35  Bea.  142),  or  is  guilty 
of  a  fraudulent  breach  of  trust  {Essell  v.  Hayward,  30  Bea.  158),  the 
partnership  will  be  dissolved.  So  where  there  is  continued  quarrelhng 
between  the  partners,  one  partner  refusing  to  have  personal  commu- 
nication with  the  others.  Leary  v.  Shout,  83  Bea.  682 ;  see  Baxter 
V.  West,  1  Dr.  &  Sm.  173.  But  the  court  will  not  decree  a  dissolution 
on  account  of  mere  ill-temper  {Goodman  v.  Whitcomb,  1  J.  &  W. 
589),  or  partnership  quarrels  (Wray  v.  Hutchinson,  2  M.  &  K.  235) ; 
nor  by  reason  of  the  immoral  conduct  of  a  partner,  though  there  is  a 
clause  of  dissolution  in  the  articles  in  case  any  of  the  partners  should 
do  anything  to  the  discredit  or  injury  of  the  partnership  {Snow  v. 
Milford,  16  W.  R.  554;  see  Anon.,  2  K.  &  J.  441)  ;  nor  because  one 
partner  in  one  instance  drew  bills  on  customers,  though  contrary  to  the 
partnership  articles,  if  he  did  so  bona,  fide.  Cheesman  v.  Price, 
35  Bea.  142.  Nor  because  of  the  temporary  illness  of  one  of  the 
partners,  see  Whitwell  v.  Arthur,  35  Bea.  140. 

The  court  will  dissolve  a  partnership  at  the  instance  of  one  partner 
who  has  been  induced  to  enter  into  it  by  the  misrepresentation  of  the 
other  partner,  though  the  latter  was  not  aware  of  there  being  any 
misrepresentation,  and  the  former  is  not  bound  to  satisfy  himself  by 
further  inquiry  of  the  truth  of  the  representations  made  to  him. 
Rawlins  v.  Wickham,  3  De  G.  &  J.  304 ;  Jauncey  v.  Knowles, 
29  L.  J.,  Ch.  95 ;  Charlesworth  v.  Jennings,  34  Bea.  96.  The 
dissolution  is  in  general  from  the  decree,  where  the  partnership  is  not 
at  will  (see  Besch  v.  Frolich,  1  Ph.  172  ;  Jones  v.  Welch,  1  K.  &  J. 
765  ;  Lyon  v.  Tiveddell,  17  Ch.  D.  529) ;  or  if  notice  of  dissolution 
has  been  given  under  the  provisions  of  the  partnership  deed,  and 
there  is  afterwards  an  application  to  the  court,  the  dissolution  is  from 
the  time  when  the  partnership  would  be  dissolved  under  the  notice. 
Robertson  v.  Lockie,  15  Sim.  285.  Where  the  partnership  is  at  will 
and  there  has  been  no  notice,  but  a  bill  filed,  the  dissolution  would 
seem  to  be  from  the  filing  of  the  bill.  Shepherd  v.  Allen,  33  Bea. 
577. 


Sec.  2. — Consequences  of  Dissolution. 


Generally  815 

Tailing  Accounts  815 

After  Lapse  irf  more  than  Six 

Years 815 

Reeeijjt  and  Payment  of  Debts  815 
JtesponsiMlity  for    subsequent 

Conduct  of  Partners    815 

Each  Partner    must   pay   his 

Debts  dve  to  the  Firm 815 

Capital  advanced  in  unequal 

Shares 815 

Realization  of  Assets  816 

Goodwill  816,  817 

Trade  MarliS 817 


Generally — contimierl. 

Lien  for  Payment  of  Debts  of 

Firm 817,818 

Capital  left  in  the  Business  ...  818 

Dissolution  by  the  Court 818 

Sale  of  Partnership  Property  .  818 

Sale  to  continuing  Partner    ...  819 

Jletirement  of  one  Partner 819 

Dissolution  as  to  future  Lia- 
bilities only   819 

FresJi  Security  from  continuing 

Partner 819 


DISSOLUTION   OF — CONSEQUENCES. 
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Retirement  of  one  Partner — oontd. 
Agreement  to  look  to  New  Firm 

only 819 

Transfer  of  Debts  from  old  to 

new  Mrm 819,  820 

Aj>propriation  of  Payments  by 

Law  on  a  current  Account.,,  820 
Agreement   as  to  carrijinq   on 

Business .' 821 

In  wknt  Kame  821 

Soliciting  Old  Customers    821 

Limits  as  to  Distance 822 

Option    to    other    Partner   to 

purchase 822 

Indemnity  to  retiring  Partner  822 

Death  of  Partner 822 

Estate  liable  for  past  Debts  ...  822 

Judgment  against  one  of  several  822 
Partnership    Debt    joint    and 

several 822 

Laches  nf  Creditor    823 

Wect  of  Death  on  Realty 823 

Choses  in  Action — Debts    823 

CJiattels  Personal 823 

Trust  to  pay  Debts  823 

Valuing  Slmres 824 

Right  of  Purchase — Pre-emp- 
tion   824 

Annuity  on  Death  of  Partner 

pagable  to  his  Widow 824 

Survicing  Partners  employing 

Capital  of  deceased  Partner  825 


Death  of  Partner — continued. 

E.vecutor  Partner 825 

Executors  lending  to  surviving 

Partners 825 

Separate    Estate    of   deceased 

Partner 825 

Devisee  of  Partner  825 

Banhruptcy  of  individual  Partner     825 
Banhmptcy  of  one  Partner  dis- 
solves Partnership  of  Firm  .     823 
Provision  as  to  future  BanU- 

ruptcy 82fi 

Reputed  Oienrrship 826 

As  to  solvent  Partner  disposing 

(f  partnership  Property 826 

Trustee    in    Bankruptcy    and 

Bankrupt's  Partner    826 

Creditor  holding  Security 827 

Bankruptcy  of  Firm,  or  Firm  and 

Partners  individually 827 

Joint  and  Separate  Estate... i,21,  828 

Partner  a  Creditor 828 

Carrying  on  di.it inct  Business.     829 
Joint  Estate  fraudulently  con- 
verted into  Separate  Estate, 

and  conversely  829 

Electioji  by  Joint  and  Separate 

Creditors    830 

Set-qf 830 

Ag  reement  as  to    830 

Discharge  of  Bankrupt  no  Be- 
lease  of  Partner    831 


Generally.]  It  is  the  necessary  result  of  a  dissolution  that  the 
accounts  should  be  taken  between  the  partners  or  their  representatiyes, 
and  their  respective  rights  and  liabilities  adjusted  inter  se  and  as 
regards  third  persons.  Where  there  is  a  partnership  deed  or  agree- 
ment, it  usually  prescribes  the  mode  in  which  this  is  to  be  done. 
Where  there  is  no  agreement  express  or  implied,  see  Bate  v.  Robins, 
32  Bea.  73  ;  Croskill  v.  Bower,  ib.  86  (partnerships  between  bankers). 
On  a  bill  to  dissolve  a  partnership  and  take  the  usual  accounts, 
although  the  partnership  has  been  discontinued  more  than  six  years 
before  the  filing  of  the  bill,  the  accounts  will  be  taken  notwithstanding 
the  Statute  of  Limitations.  Miller  v.  Miller,  L.  R.,  8  Eq.  499. 
Notwithstanding  the  dissolution  any  partner  can  receive  or  pay  debts 
due  to  or  from  the  firm,  or  deal  with  the  partnership  property  for 
partnership  purposes.  Butchart  v.  Dresser,  4  D.,  M.  &  G.  542. 
And  each  is  responsible  for  the  subsequent  conduct  of  the  others  in 
respect  of  the  engagements  of  the  firm  with  third  persons  made  prior 
to  the  dissolution.  Ault  v.  Goodrich,  4  Russ.  430.  On  a  dissolution 
each  partner  must  pay  the  debts,  if  any,  due  by  him  to  the  firm,  and 
the  firm  has  a  lien  on  his  share  for  such  debts.  See  West  v.  Skip, 
1  Ves.  sen.  242 ;  comp.  Murray  v.  Pinkett,  12  CI.  &  F.  764. 

If  partners,  having  equal  interests  in  the  profits,  have  made 
advances  unequally,  and  the  assets  are  insufficient  to  recoup  them  all 
these  advances,   in  the   absence   of   an   express   stipulation   to   the 
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contrary,  the  deficiency  must  be  treated  as  a  debt  or  loss,  to  which  all 
partners  must  contribute  equally.  Nowell  v.  Noivell,  L.  E.,  7  Eq. 
538.  For,  in  the  absence  of  express  or  implied  stipulation  to  the 
contrary,  partners  are  to  contribute  equally  to  every  loss,  whether  that 
loss  is  of  the  original  capital  brought  in  or  any  other  loss.  Whether 
monies  are  brought  in  originally  as  capital,  or  advanced  subsequently, 
or  paid  by  the  partner  at  the  winding-up  is  wholly  immaterial.  lb, 
p.  541.  Of  course,  however,  this  general  principle  is  subject  to  modifi- 
cation by  express  agreement.  In  Wood  v.  Scoles  (L.  E.,  1  Ch.  369), 
the  capitals  of  the  partners  were  unequal,  and  there  was  an  express 
stipulation  for  the  division,  on  dissolution,  of  the  capital,  stock,  monies 
and  credits  according  to  their  shares.  It  was  held,  that  the  assets 
must  be  applied  first  in  payment  of  debts,  then  in  repaying  to  each 
partner  monies  brought  in  by  him,  and  the  surplus  apportioned  in 
proportion  to  the  original  capitals.  In  the  last  mentioned  case,  there- 
fore, a  distinction  was  drawn,  authorised  in  the  opinion  of  the  court 
by  the  terms  of  the  partnership  deed,  between  loans  unequally 
advanced,  and  capital  unequally  contributed,  by  the  partners.  In 
taking  the  accounts  of  a  partnership,  interest  after  the  dissolution  will 
not  in  general  be  allowed  to  the  partners  on  their  respective  capitals, 
though  interest  during  the  partnership  with  annual  rests  is  allowed  ; 
but  this  rule  may  be  varied  by  the  terms  of  the  articles,  as,  for 
example,  by  a  provision  treating  the  capital  left  in  by  a  partner  as  an 
interest-bearing  loan.  Any  sums  of  money  received  after  the  dissolu- 
tion and  retained  by  either  partner  ought  to  be  debited  to  him,  and 
applied  first  in  reduction  of  the  interest  due  to  him,  and  then  in 
reduction  of  his  capital.     Barfield  v.  Loughborough,  L.  E.,  8  Ch.  1. 

Usually  the  partnership  articles  provide  for  the  realization  of  the 
assets  of  the  firm  as  well  as  the  payment  of  debts.  In  general  there 
is  but  little  difficulty  in  determining  what  are  the  assets  of  a  firm. 
Questions  arise  only  in  exceptional  cases.  Thus,  it  has  been  a 
question  as  to  goodwill.  The  goodwill  of  a  business  may  depend  upon 
various  circumstances,  in  part,  sometimes  upon  locality,  as  in  the  case 
of  a  public-house  or  other  like  establishment,  or  upon  a  particular 
name  being  attached  to  a  business,  or  the  reputation  of  articles  of  a 
particular  q.uality  being  sold.  The  goodwill  of  a  trade  established  in  a 
particular  place  means  the  sum  which  any  person  would  be  willing  to 
give  for  the  chance  of  being  able  to  keep  the  trade  connected  with  the 
place  where  it  has  been  carried  on.  Austen  v.  Boys,  2  De  Gr.  &  J. 
626,  635.  The  goodwill  of  a  public-house  is  not  a  personal  goodwill, 
but  on  a.  sale  of  the  house,  passes  with  it.  Ex  parte  Punnett,  16  Ch.  D. 
226.  In  Churton  v.  Douglas  (John.  174),  goodwill  was  defined  to 
mean  every  advantage  that  has  been  acquired  by  the  old  firm  in 
carrying  on  its  business,  whether  connected  with  the  premises  in 
which  the  business  was  carried  on  or  with  the  name  of  the  late  firm. 
But  it  would  seem  that  a  right  to  the  goodwill  does  not  include  the 
right  to  use  the  name  of  a  retiring  partner.  Bond  v.  Milbourn, 
6  W.  N.  248.  A  business  or  profession  may  also  acquire  a  special 
value  from  particular  or  individual  skill,  as  in  the  case  of  professional 
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men.  So  goodwill,  or  an  interest  in  the  nature  of  it,  may  consist  of 
the  name  of  a  publication.  This  is  an  asset,  and,  so  far  as  it  is  sale- 
able, must  be  sold  if  any  partner  requires  it.  Bradbury  v.  Dickens, 
27  Bea.  63.  There  is  no  survivorship  of  goodwill  on  the  death  of  one 
partner  to  the  others ;  but  it  must  be  treated  like  any  other  asset. 
Wedderburn  v.  Wedderburn,  22  Bea.  104 ;  see  Davies  v.  Hodgson, 
25  Bea.  177 ;  Smith  v.  Everett,  27  Bea.  446.  In  one  case,  on  a 
dissolution  of  a  partnership  between  bankers,  the  value  of  the  goodwill 
of  the  business  was  assessed  at  one  year's  average  net  profits. 
Mellersh  v.  Keen,  28  Bea.  453.  But  where  the  goodwill  has  no 
separate  value  apart  from  the  business  premises,  and  they  have 
become  the  property  of  the  surviving  ^partner,  a  legatee  of  the  mere 
goodwill  of  the  deceased  partner  cannot  maintain  a  bill  against  the 
surviving  partner  to  obtain  the  benefit  of  his  legacy.  Robertson  v. 
Quiddington,  28  Bea.  536  ;  Wade  v.  Jenkins,  2  GifF.  509  ;  Turner  v. 
Major,  3  Giff.  442.  The  term  "  goodwill "  is  inapplicable  to  the 
business  of  a  solicitor,  which  depends  upon  the  trust  and  confidence 
that  persons  may  repose  in  his  integrity  and  ability.  Austen  v. 
Boys,  2D.  &  J.  626.  The  assignment  of  a  goodwill  and  business 
includes  the  exclusive  right  to  use  the  name  of  the  old  firm,  per 
James,  L.J.  Levy  v.  Walker,  10  Ch.  D.  436.  Without  words 
showing  a  clear  intention,  goodwill  will  not  be  considered  as  iacluded 
in  other  things  "  in  their  nature  susceptible  of  valuation  "  in  the 
business  of  commission  merchants.  Steuart  v.  Gladstone,  10  Ch.  D. 
626.  A  trader  who  has  sold  his  business  and  goodwill  to  another 
must,  it  was  said,  abstain  from  soliciting  orders  from,  and  also  from 
dealing  with,  the  old  customers,  Ginesi  v.  Cooper  &  Co.,  14  Oh.  D. 
596,  where  the  meaning  of  "  goodwill "  is  explained.  See  Churton  v. 
Douglas  (Job.  174),  and  Cruttwell  v.  Dye  (17  Ves.  335).  But  Ginesi 
V.  Cooper  dt  Co.  was  disapproved  of  in  Leggott  v.  Barrett,  15  Ch.  D.  306, 
in  which  it  was  held  that  if  two  partners  dissolve  partnership  on  the 
terms  that  one  shall  have  the  goodwill  and  continue  the  business,  and 
the  retiring  partner  sets  up  a  similar  busiuess  in  the  neighbourhood, 
the  court  will  restrain  the  retiring  partner  from  soUciting  the  old 
customers  of  the  firm,  but  not  from  dealing  with  them. 

A  partnership  trade  mark  is  property,  and  saleable  like  other  assets. 
HaU  V.  Barrows,  33  L.  J.,  Ch.  204 ;  see  Leather  Cloth  Co.  v. 
American  L.  Cloth  Co.,  11  H.  L.  C.  523.  On  a  partnership  being 
entered  into,  the  trade  mark  of  one  partner,  in  the  absence  of  special 
,  stipulations,  becomes  part  of  the  partnership  property  {Bury  v.  Bedford, 
10  Jur.,  N.  S.  503),  and  of  course  would  have  to  be  dealt  with  accor- 
dingly on  the  termination  of  the  partnership.  On  a  dissolution  ot 
partnership  a  contract  entered  into  by  one  partner  must  be  taken  into 
account  and  valued.     Ambler  v.  Bolton,  L.  R.,  14  Eq.  427. 

Each  partner  is  entitled  to  have  the  partnership  property  applied  in 
discharge  of  the  liabilities  of  the  firm  on  the  termination  of  the 
partnership,  and  has  a  lien  on  it  for  that  purpose.  See  West  v.  Skip, 
1  Ves.  sen.  239,  244.  Where  a  testator,  who  was  a  member  of  a 
partnership  firm,  appointed  one  of  his  surviving  co-partners  and  another 
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person  his  executors,  the  surviving  partner  was  held  not  to  be  deprived 
of  his  right  to  retain  assets  in  his  hands  in  satisfaction  of  the  liability 
of  the  testator  to  the  firm,  by  the  fact  that  the  amount  of  the  liability 
had  not  been  ascertained,  no  accounts  of  the  partnership  having  been 
taken.  Morris  v.  Morris,  L.  E.,  10  Ch.  68.  Where  A.  was  induced 
by  the  fraud  of  B.  to  purchase  a  share  of  his  business,  and  to  enter 
into  partnership  with  him,  and  judgment  was  given  for  the  rescission 
of  the  agreement,  and  the  dissolution  of  the  partnership,  A.  was 
held  entitled,  in  respect  of  the  purchase-money  which  he  had  paid,  to 
a  lien  on  the  surplus  of  the  partnership  assets  after  satisfying  the 
partnership  debts  and  habilities,  and  that,  in  respect  of  any  sums 
which  he  had  paid  or  might  pay  in  satisfaction  of  partnership^  debts, 
he  was  entitled  to  stand  in  the  place  of  the  partnership  creditors  to 
whom  he  made  the  payments.  Mycock  v.  Beatson,  13  Ch.  D.  384 ;  see 
Cavander  v.  Bulteel,  L.  E.,  9  Ch.  79. 

If  it  is  agreed  that  one  partner  shall  have  the  partnership  property, 
indemnifying  the  others  against  debts,  this  puts  an  end  to  the  lien 
and  he  may  sell  such  property,  although  no  formal  assignment  of  it  has 
been  executed,  and  notice  to  his  vendee  of  the  agreement  is  immaterial. 
Re  Langmead,  7  D.,  M.  &  G.  353.  And  if  partnership  property  is 
sold  and  the  proceeds  carried  to  the  separate  accounts  of  the  partners, 
one  has  no  lien  on  the  separate  share  of  the  other  {Holroyd  v. 
Griffiths,  3  Drew.  428),  unless  the  transfer  and  appropriation  is 
qualified  and  not  absolute.  Holderness  v.  Shackels,  8  B.  &  C.  612 ; 
pee  Re  Langmead,  sup. 

As  a  general  rule,  if,  on  the  death  {Broicn  v.  De  Tastet,  Jac.  284 ; 
Willett  V.  Blantford,  1  Ha.  253  ;  Townend  v.  Townend,  1  Giff.  201), 
bankruptcy  (Crawshay  v.  Collins,  1  J.  &  W.  267),  lunacy  {Mellersh  v. 
Keen,  27'Bea.  236,  242),  or  retirement  {Turner  v.  Major,  3  Giff. 
442)  of  a  partner,  or,  generally,  on  the  dissolution  of  the  partnership 
in  eny  other  way  [Feather storiliaugh  v.  Fenwick,  17  Yes.  298  ;  Parsons 
v.  Hayu-ard,  31  Bea.  199;  aff.  8  Jur.,  N.  S.  924),  the  capital  brought 
into  the  concern  by  the  partner  who  ceases  to  be  connected  with  it  is 
employed  by  the  other  partners,  and  profits  are  made  in  consequence, 
he,  or  those  claiming  under  him,  will  be  entitled  to  a  share  of  the 
profits  proportioned  to  his  capital,  after  proper  allowances  to  the  firm 
for  the  skill  and  labour  employed  and  expenses  incurred  by  them  in 
the  employment  of  such  capital.  But  if  a  partner  ceasing  to  be  con- 
nected with  the  business  leaves  no  capital  in  it,  and  no  goodwill  or 
other  interest  capable  of  producing  profit,  then,  although  there  may 
have  been  no  adjustment  of  accounts  between  him  and  the  other 
partners,  he,  or  those  claiming  under  him,  will  have  no  right  to  par- 
ticipate in  profits  subsequently  made  by  the  firm.  See  Simpson  v. 
Chapman,  4  D.,  M.  &  G.  154 ;  Wedderburn  v.  Wedderhurn,  22  Bea. 
84.     Cons.  Vyse  v.  Foster,  L.  E.,  7  H.  L.  C.  318. 

Dissolution  hy  the  Court]  In  general,  where  the  court  dissolves 
the  partnership,  it  realizes  the  partnership  property  by  sale,  even 
where  another  mode,  for  instance  a  division,  has  been  settled  by  the 
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partnership  agreement ;  if  the  division  cannot  be  conveniently  and 
equitably  carried  out.  Cook  v.  Collvngridge,  Jack.  607 ;  Burden  v. 
Barkus,  3  Giff.  412 ;  aff.  8  Jur.,  N.  S.  656.  The  terms  of  dissolution 
as  to  return  of  premium  and  other  matters  are  within  the  discretion  of 
the  judge,  and  his  conclusions  mil  not  be  interfered  with  by  the  Court 
of  Appeal  except  on  very  sufficient  grounds.  Lyo7i  v.  Tweddell,  17 
Oh.  D.  529. 

The  court  will  sometimes  sanction  a  sale  to  a  continuing  partner, 
where  such  a  sale  is  for  the  benefit  of  the  other  partner  or  his  repre- 
sentatives. Crawshay  v.  Maule,  1  Sw.  530;  see  Leafy.  Coles,  1  D., 
M.  &  G.  171.  Where  by  a  decree  in  a  suit  a  partnership  was  dis- 
solved, and  the  partnership  property  was  ordered  to  be  sold,  either 
party  being  at  liberty  to  bid,  and  one  partner  became  the  purchaser, 
and  was  allowed  to  go  into  possession,  and  so  continued  for  some 
time,  and  ultimately  became  bankrupt  without  paying ;  it  was  held, 
that  under  the  circumstances  the  partnership  property  was  in  the  order 
and  disposition  of  the  bankrupt  with  the  consent  of  the  true  owner,  the 
court.     Graham  v.  McCulloch,  L.  E.  20  Eq.  397.     See  post,  p.  826. 

RetircTnent  of  one  Partner.]  On  the  dissolution  of  a  partnership 
by  the  retirement  of  one  of  its  members,  it  is  not  dissolved  with 
reference  to  past,  but  only  as  to  future  transactions  (see  Wood  v. 
Braddick,  1  Taunt.  105) ;  and,  even  as  to  future  transactions, 
liability  may  attach  to  a  retiring  partner  unless  proper  notice  of  his 
retirement  be  given.  See  Anderson  v.  Weston,  6  B.  N.  C.  296.  As 
to  past  transactions  the  liability  is  not  changed,  and  the  retiring 
partner  is  responsible  in  respect  of  them,  notwithstanding,  by  arrange- 
ment with  him,  the  continuing  partners  may  have  taken  all  the  old 
liabilities  upon  themselves ;  and  if  a  creditor  of  the  old  firm  takes  a 
fresh  security  from  the  continuing  partners,  reserving  his  rights 
against  the  firm,  this  will  not  per  se  discharge  the  retiring  partner. 
Bedford  v.  Deakin,  2  B.  &  A.  210.  So  the  retiring  partner  will  not  be 
discharged  by  the  creditor  taking  an  increased  rate  of  interest  from  the 
continuing  partners.  Heath  v.  Percival,  1  P.  W.  682 ;  see  Oakford 
V.  Eur  op.,  dtc.  Co.,  1  H.  &  M.  182.  As  to  dormant  partners,  see 
Robinson  v.  Wilkinson,  3  Pri.  538.  But  a  creditor  may,  of  course, 
agree  to  look  to,  or  take  the  security  of,  the  continuing  partners  only, 
and  discharge  the  retiring  partner.  It  is  a  question  of  fact  whether 
he  has  done  so  or  not.  Thompson  v.  Percival,  5  B.  &  Ad.  925 ;  Lyth 
V.  Ault,  7  Ex.  669.  The  same  principles  apply,  for  the  most  part,  in 
the  case  of  the  retirement  of  an  old  and  introduction  of  a  new  partner. 
The  mere  transfer  of  a  debt  of  the  old  firm  to  the  debit  of  the  new 
firm,  with  the  knowledge  of  the  creditor,  does  not  discharge  the  retiring 
partner ;  an  agreement  to  discharge  him  must  be  shown,  and  a  mere 
statement  by  the  creditor  that  he  knows  he  has  no  further  claim  on 
the  retiring  partner  is  not  equivalent  to  such  an  agreement.  Kirwan 
V.  Kirwan,  2  C.  &  M.  617  ;  Gough  v.  Davies,  4  Pri.  200 ;  Harris  v. 
Farwell,  15  Bea.  31 ;  comp.  Hart  v.  Alexander,  2  M.  &  W.  484.  It 
was  observed  by  Lord  Hatherley,   L.    C.   {Re  Family   Endowment 
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Society,  L.  E.,  5  Ch.  p.  132),  "But  very  slight  evidence  is  sufficient^ 
in  the  course  of  dealing  between  a  customer  and  a  fii-m,  to  show  that 
the  customer  continuing  his  dealings  accepts  the  new  firm  as  his 
debtors  in  lieu  of  the  older  firm,  though  even  then  it  is  necessary  that 
knowledge  of  the  change  in  the  firm  should  be  brought  home  to  the 
creditor."  This  observation  was  made  in  a  case  having  reference  to  a 
transfer  of  liability  between  joint  stock  companies.  See  Bank  of 
Australasia  v.  Flower,  L.  E.,  1  P.  C.  27.  Eeceiving  interest  from  the 
new  firm  and  proving  against  them  in  bankruptcy  will  discharge  a  re- 
tired member  of  the  old  firm.  Bilborough  v.  Holmes,  5  Ch.  D.  255. 
In  these  cases  the  question  of  novation  was  involved.  Novation 
means  "that  there  being  a  contract  in  existence,  some  new  contract  is 
substituted  for  it,  either  between  the  same  parties  (for  that  might  be), 
or  between  different  parties,  the  consideration  mutually  being  the  dis- 
charge of  the  old  contract."  Per  Lord  Selborne,  L.  C.  Scarf  v. 
Jardine,  7  App.  0.  p.  351 ;  and  see  per  Lord  Blackburn,  ih.  p.  356. 
But  cases  of  novation  must  be  distinguished  from  those  of  election, 
which  arises  "where  a  man  has  an  option  to  choose  one  or  other  of 
two  inconsistent  things.  When  once  he  has  made  his  election  it  cannot 
be  retracted."  Per  Lord  Blackburn  (citing  Co.  Litt.  146  a),  S.  C, 
7  App.  C.  p.  360.  The  distinction  between  novation  and  election  in 
the  cases  we  are  now  considering  is  important,  and  well  illustrated  by 
the  above-cited  case,  7  App.  C.  345.  There,  a  firm  of  two  partners 
dissolved  partnership,  one  retired  and  the  other  carried  on  the  business 
with  a  new  partner  under  the  same  style.  A  customer  of  the  old  firm 
sold  and  delivered  goods  to  the  new  firm  after  the  change  but  without 
notice  of  it.  After  receiving  notice  he  sued  the  new  firm  for  the  price 
of  the  goods,  and  upon  their  banki-uptcy  proved  against  their  estate, 
and  afterwards  brought  an  action  for  the  price  against  the  late  part- 
ner : — It  was  held  that  the  liability  of  the  late  partner  was  a  liability 
by  estoppel  only,  and  not  jointly  with  the  members  of  the  new  firm ; 
that  the  customer  might  at  his  option  have  sued  the  late  partner  or 
the  members  of  the  new  firm,  but  could  not  sue  all  three  together ; 
and  that  having  elected  to  sue  the  new  firm,  he  could  not  afterwards 
sue  the  late  partner. 

It  is  a  general  principle  that  where  there  is  an  open  debtor  and 
creditor  account,  every  payment,  as  a  general  rule,  may  be  applied,  at 
the  time  of  payment,  in  the  first  instance  by  the  debtor ;  if  not  so 
applied,  by  the  creditor ;  if  not  applied  by  either  it  must,  so  far  as  it 
extends,  be  taken  to  be  made  in  discharge  of  debts  which  it  is  most 
beneficial  to  the  debtor  to  have  first  discharged  ;  failing  these,  in  pay- 
ment of  the  earliest  items.  Devaynes  v.  Noble,  Clayton's  Case,  1 
Mer.  605 ;  London  and  County  Banking  Co.  v.  Ratcliffe,  6  App.  C. 
722.  Upon  this  principle,  if  the  firm  be  indebted  to  A.  on  such  an 
account,  and  one  of  the  partners  retires,  and  the  transactions  between 
A.  and  the  other  partners  continue,  all  subsequent  payments  by  the 
latter  to  A.,  not  specificulhj  appropriated,  will  first  go  in  discharge  of 
the  old  account.  Copland  v.  2'oulmi?t,  7  CI.  &  F.  349  ;  Beale  v. 
Caddick,  2  H.  &  N.  326 ;  Penjiell  v.  Defell,  4  D.,  M.  &  G.  372 ; 
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Wickham  v.  Wickham,  2  K.  &  J.  478  :  Merriman  v.  Ward,  1  J.  ifc  H. 
371.  The  rule  in  Clayton's  Case  cannot  be  applied  to  fraudulent 
overdrawings.  Lacey  v.  Hill;  Leney  v.  Hill,  L.  R.,  4  Ch.  D.  537; 
see  the  judgments,  ih.  p.  554. 

Where  there  is  no  agreement  to  the  contrary,  a  retiring  partner,  or 
the  vendor  of  a  business  and  the  goodwill  of  it,  may  in  general,  with 
the  qualifications  presently  stated,  set  up  in  the  same  business  wher- 
ever he  pleases,  however  near  to  the  old  place  of  business.  Crutwell 
V.  Lye,  17  Ves.  335 ;  Cook  v.  Collingriclqe,  cited  in  Davies  v.  Hodg- 
son, 25  Bea.  p.  182 ;  Johnson  v.  Helleley]  2  D.,  J.  &  S.  446.  But  he 
must  not  continue  to  use  the  name  of  the  old  firm,  although  consisting 
of  his  o^cn  name  with  the  additional  words  "  &  Co. ; "  and  even  if  he 
were  to  take  partners,  he  would  not  be  entitled  to  use  the  old  name  of 
the  firm,  although  in  such  a  case  the  name  would  be  strictly  accurate. 
Churton  v.  Douglas,  Johns.  174.  Qu.  if  the  name  of  the  firm  had 
been  his  own  name  only,  and  he  had  afterwards  continued  to  carry  on 
business  alone,  for  in  such  a  case  he  could  not  properly  use  any  other 
name.  The  recent  cases  on  the  subject  of  the  rights  of  a  partner  retir- 
ing from  a  business,  or  of  a  vendor  of  a  business  with  reference  to  his 
carrying  on  the  same  or  a  similar  business,  have  not  been  uniform. 
In  Hookham  v.  Pottage,  L.  E.,  8  Ch.  91,  it  was  held  that  a  partner  in 
a  firm  has  a  right,  on  setting  up  an  independent  business,  to  make 
known  to  the  public  that  he  has  been  with  that  firm ;  but  he  must 
take  care  not  to  do  so  in  a  way  calculated  to  lead  the  public  to  believe 
that  he  is  carrying  on  the  business  of  the  old  firm,  or  is  in  any  way 
connected  with  it.  In  Lahouchere  v.  Dawson,  L.  E.,  13  Eq.  322,  it 
was  held  that  the  vendor  of  a  business  and  the  goodwill  thereof 
might,  in  the  absence  of  express  stipulation  to  the  contrary,  set  up  a 
business  of  the  same  kind,  either  in  the  same  neighbourhood  or  else- 
where, and  might  publicly  advertise  the  fact  of  his  having  done  so, 
but  that  he  must  not  solicit  the  customers  of  the  old  business  to  cease 
dealing  with  the  purchaser  of  it,  or  to  give  their  custom  to  himself.  But 
see  Pearson  v.  Pearson,  27  Ch.  D.  145,  infra.  In  Ginesi  v.  Cooper, 
14  Ch.  D.  596,  it  was  held  by  Jessel,  M.  R.,  that  a  trader  who  has 
sold  his  business  and  the  goodwill  of  it  must  abstain,  not  only  from 
soliciting  orders  from,  but  also  from  dealing  with,  the  old  customers. 
But  this  case  was  not  approved  of  by  the  Court  of  Appeal  in  Leggott 
V.  Barrett,  15  Ch.  D.  306.  There  it  was  held  that  where  two  part- 
ners dissolve  partnership  on  the  terms  that  one  shall  have  the  good- 
will and  continue  the  business,  and  the  retiring  partner  sets  up  a 
similar  business  in  the  neighbourhood,  the  court  will  restrain  the  re- 
tiring partner  from  soliciting  the  old  customers  of  the  firm,  but  will 
not  restrain  him  from  dealing  with  them.  In  Pearson  v.  Pearson,  27 
Ch.  D.  145,  it  was  held  that  under  the  special  terms  of  an  agree- 
ment, a  person  selling  a  business  was  entitled  to  use  also  the  name 
of  the  old  firm  and  to  solicit  the  old  customers.  It  was  also  held, 
by  Baggallay  and  Cotton,  L.JJ.,  dissentiente  Lindley,  L.J.,  that 
Lahouchere  v.  Dawson  (supra)  was  wrongly  decided,  and  ought  to  be 

overruled. 

3  H  2 


8-12  PAETKERSHIP. 

What  agreements  are  reasonable  and  what  not,  as  regards  the  dis- 
tance within  which  a  retiring  partner  or  vendor  of  a  business  restricts 
himself  from  carrying  it  on,  see  Avery  v.  Langford,  Kay,  663,  and 
table  appended  thereto;  Clarkson  v.  Edge,  33  Bea.  227.  The  dis- 
tance is  measured  in  a  straight  line  "  as  the  crow  flies"  {Movflet  v. 
Cole,  L.  E.,  8  Ex.  32),  unless  otherwise  expressed.  See  Atkyns  v. 
Kmnier,  4  Ex.  776. 

An  option  of  purchase  to  continuing  partners  collectively,  and  on 
their  declining  to  each  individually,  enures  to  the  benefit  of  some  of 
those  to  whom  the  oifer  is  made,  if  the  rest  decline.  Hamfray  v. 
Fothergill,  L.  R.,  1  Eq.  567.  And  on  a  continuing  partner  exercis- 
ing an  option  given  to  him  by  the  articles  the  retiring  partner  cannot 
refuse  to  sell  to  him.  lb. ;  see  Warder  v.  Stilwell,  3  Jur.,  N.  S.  9. 
Under  an  agreement  that  the  surviving  partner  should  purchase  the 
deceased  partner's  share,  and  if  he  should  decline  to  do  so,  that  it 
should  be  sold,  if  the  surviving  partner  refuses  to  purchase  or  to 
admit  another  person  into  the  business,  he  will  be  charged  with  thp 
deceased  partner's  share  and  interest.  Feather stonhaugh  v.  Tamer, 
25  Bea.  382 ;  see  Cassels  v.  Stewart,  6  App.  C.  64. 

A  retiring  partner  who  takes  an  indemnity  in  respect  of  the  debts  of 
the  firm  from  the  continuing  partner  must  rely  on  such  indemnity,  and 
ceases  to  have  any  lien  on  the  assets  as  against  a  purchaser  of  them 
from  the  continuing  partner.    Langmead's  Trusts,  7  D.,  M.  &  G.  353. 

Death  of  Partner.]  The  death  of  a  partner,  as  already  mentioned, 
is  a  dissolution  of  the  partnership,  and  the  estate  of  the  deceased 
partner  ceases  to  be  liable  for  the  acts  of  his  surviving  partners 
(Webster  v.  Webster,  S  Sw.  490;  VulUamy  y.-Noble,  3  Mer.  614), 
unless  the  surviving  partner  is  executor  of  the  deceased  partner,  and 
deals  with  the  customers  of  the  firm  in  the  character  of  executor  as 
well  as  partner.  lb.  The  exact  position  which  the  executors  of  a 
deceased  partner  hold  with  reference  to  a  surviving  partner  was  much 
considered  in  Knox  v.  Gye,  L.  R.,  5  H.  L.  656.  There  it  was  held 
(Ld.  Hatherley,  L.C.,  diss.),  that  no  such  fiduciary  relation  existed 
between  the  executors  and  surviving  partner  as  to  prevent  the  latter 
from  setting  up  the  Statute  of  Limitations  against  the  former,  in 
respect  of  the  partnership  accounts. 

But  the  estate  of  the  deceased  partner  continues  liable  in  equity 
for  the  debts  of  the  firm  of  which  he  was  a  member,  and  will  not  be 
discharged  merely  by  the  creditor  forbearing  for  some  years,  at  the 
survivor's  request,  to  take  steps  to  obtain  payment.  But  otherwise  if 
the  creditor  has  accepted  the  liability  of  the  survivor  in  discharge  of 
the  liability  of  the  partnership.  See  Winter  v.  Lines,  4  M.  &  C.  101, 
and  the  cases,  ante,  p.  819. 

Where  judgment  has  been  recovered  for  a  partnership  debt  against 
two  out  of  three  co-partners,  the  judgment  is  a  bar  at  law  to  a 
subsequent  action  against  the  third  co-partner  (as,  if  he  were  dead, 
it  would  be  to  an  action  against  his  representatives) ;  and  there  is  no 
principle  on  which  a  Court  of  Equity  could  hold  the  debt  to  be  several 
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for  the  purpose  of  preventing  such  a  result.  Kendall  v.  Hamilton, 
4  App.  C.  504.  In  this  case,  Earl  Cairns,  L.C.,  in  substance, 
explained  the  expression,  "A  partnership  debt  is  in  equity  joint  and 
several."  lb.,  p.  517.  This  is  only  a  compendious  expression,  which 
must  be  interpreted  vyith  reference  to  what  were  the  functions  of 
equity  as  to  partnership  debts.  Where  a  partner  died,  the  debts 
became  at  law  the  debts  of  the  survivors ;  but  in  equity  the  repre- 
sentatives of  a  deceased  partner  could  not  withdraw  any  part  of  the 
partnership  property  until  all  the  debts  were  paid  or  provided  for. 
Equity,  therefore,  in  administering  the  assets  of  a  deceased  partner, 
would,  in  order  to  clear  his  estate,  ascertain  his  liabilities  to  the 
partnership,  and  the  co-partnership  debts  at  his  death.  From  this 
the  transition  was  easy  to  giving  the  creditors  of  the  partnership 
a  direct  right,  not  merely  through  the  surviving  partners,  to  come  for 
payment  against  the  assets  of  the  deceased  partner ;  and  from  this 
again  to  the  expression  which  said  that  partnership  debts,  in  equity, 
were  joint  and  several.  And  see,  per  Ld.  Eldon,  C,  Ex  parte 
Williams,  11  Yes.  365  ;  also  Beresford  v.  Browning,  L.  E.,  20  Eq. 
564,  573 ;  King  v.  Hoare,  13  M.  &  W.  494. 

A  creditor  guilty  of  laches  in  enforcing  his  claim  against  the  estate 
of  a  deceased  partner,  though  devised  in  trust  to  pay  his  debts,  and 
continuing  to  receive  payment  of  interest  from  successive  new  firms 
for  many  years,  loses  his  right  as  against  the  estate.  Brown  v. 
Gordon,  16  Bea.  302.  In  Oakeley  v.  PasheUer  (4  CI.  &  F.  207),  A.  and 
B.,  partners,  were  liable  on  a  joint  and  several  bond.  A.  died,  and  C. 
was  afterwards  taken  into  partnership  with  B.,  A.'s  executors  being 
indemnified  by  the  new  firm.  The  obligee  of  the  bond,  without 
communicating  with  A.'s  executors,  for  a  long  period  continued  to 
give  time  to  the  new  firm  to  pay  the  debt,  accepting  also  collateral 
security  for  it.  It  was  held,  that  A.'s  estate  was  discharged,  although 
the  obligee  of  the  bond  expressly  reserved  his  right  against  it. 

In  those  cases  in  which  the  deceased  partner  was  jointly  seised  or 
possessed  with  the  others  of  an  estate  in  fee  or  for  years,  the  legal 
estate  continues  vested  in  the  survivors  ;  but  in  equity  they  are  trustees 
quoad  the  share  of  the  deceased  partner.  Lake  v.  Craddock,  3  P.  W. 
158 ;  Elliot  v.  Brown,  3  Sw.  489. 

Debts  and  choses  in  action  survive  at  law ;  but,  as  in  the  case  of 
real  estate,  the  surviving  partners  take  only  the  legal  interest  {Craw- 
shay  V.  Collins,  15  Ves.  226 ;  see  Philips  v.  Philips,  3  Ha.  281) ;  or 
in  some  cases  the  equitable  interest,  where  the  right  is  of  an  equitable 
nature,  for  instance,  to  file  a  bill  for  an  account.  Haig  v.  Gray, 
3  De  G.  &  S.  741.  The  representatives  of  a  deceased  partner  are 
entitled  to  participate  in  the  profits  of  a  contract  made  at  the  time  of 
his  death  but  not  completed  until  long  afterwards.  McClean  v. 
Kennard,  L.  K.,  9  Ch.  336. 

There  is  no  survivorship  as  to  chattels  personal,  even  at  law. 
Buckley  v.  Barber,  6  Ex.  164. 

On  the  death  of  a  partner  who  has  given  his  property  in  trust  to 
pay  his  debts,  an  express  trust  will  be  created  within  the  25th  section 
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of  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27.     Ault  ^-^  Good- 
rich, 4  Kuss.  430,  434;  see  ante,  tit.  "  Limitations  to  Suits.       But 
laches  on  the  part  of  the  creditor  may  operate  so  as  to  deprive  him  oi 
the  benefit  of  the  statute.    Brown  v.  Gordon,  16  Bea.  302_.     There  is 
often  a  stipulation  that  the  share  of  a  deceased  or  outgoing  partner 
shall  be  taken  at  a  yaluation.     But  there  is  a  dif&culty  in  enforcing 
such  a  stipulation  in  equity,  being  substantially  an  agreement  to  refer 
to  arbitration  in  case  of  difference.     Agar  v.  Macklew,  2  S.  &  S.  418; 
Darhey  v.  Whitaker,  4  Drew.  134  ;  see  Gourlay  v.  D.  of  Somerset, 
19  Ves.  429 ;  Collins  v.  Collins,  26  Bea.   306.     Where,  however,  it 
was  provided  that  on  the  determination  of  the  partnership  one  partner 
should  purchase  the  share  of  the  other  at  a  valuation  to  be  made  by 
two  persons,  one  appointed  by  each  partner,  and  the  partnership  was 
carried  on  for  some  time  under  the  agi-eement;  it  was  held,  that 
though  the  valuation  could  not  be  so  made  because  no  umpire  was 
appointed,  the  court  would  carry  the  agreement  into  effect  by  ascer- 
taining the  value  of  the  share.     Dinham  v.  Bradford,  L.  E.,  5  Ch.  519. 
A  surviving  partner  has  no  right,  unless  by  agreement,  to  purchase 
his  deceased  partner's   share  at  a  valuation   {Craivshay  v.   Collins, 
15  Ves.   226) ;    nor  has  he   any   right   to   pre-emption.     Broun  v. 
Gellatly,  31  Bea.  243.     But  there  is  no  rule  precluding  him  from 
purchasing  the  share  of  a  deceased  partner  from  his  representatives. 
Chambers  v.  Hoicell,  11  Bea.  6.     Where  it  was  provided  that  if  any 
partner  should  die,  his  share  was  to  be  divided  among  his  surviving 
partners  in  proportion  to  their  existing  shares,  and  the  value  of  his 
share  was  to  be  ascertained  and  paid  for  by  promissory  notes ;  and  the 
surviving  partners  were  to  execute  a  covenant  of  indemnity  to  the 
estate  of  the  deceased  partner,  whose  executors  were  to  execute  a 
transfer  of  his  share,  it  was  held  that  the  articles  constituted  a  valid 
contract ;  that  the  giving  of  the  promissory  notes  by  the  partners  in 
the  concern  to  the  executors,  some  of  the  persons  filling  both  characters, 
would  have  been  a  useless  formality,  and  that  mere  delay  in  the  payment 
of  the  value  of  the  share  did  not  affect  the  validity  of  the  contract. 
Vyse  V.  Foster,  L.  R.,  7  H.  L.  318. 

Where  a  share  is  settled  on  the  death  of  a  partner  on  his  widow  for 
life,  with  remainder  to  their  children,  the  children  do  not  take  vested 
interests  during  the  widow's  life.  Balmain  v.  Shore,  9  Ves.  500. 
And  if  the  widow  is  to  have  an  annuity  or  share  of  profits  at  the  option 
of  the  continuing  partner,  this  gives  her  no  right  to  the  annuity  if 
there  are  no  profits  {Ex  parte  Harper,  1  De  G.  &  J.  180) ;  but  the 
continuing  partner  must  not  wilfully  discontinue  to  carry  on  the 
business  in  order  that  there  may  be  no  profits.  See  Macintyre  v. 
Belcher,  14  C.  B.,  N.  S.  654.  Where  a  partnership  deed  provided  for 
the  payment  of  an  annuity  to  the  executors  or  administrators  of  a 
deceased  partner  to  be  applied  as  he  should  direct  for  the  benefit  of 
his  widow  and  children,  and  in  default  of  such  direction  to  be  paid  to 
such  widow,  if  living,  for  her  own  benefit,  the  annuity,  so  far  as  legally 
might  be,  to  be  a  charge  on  the  net  profits  of  the  business,  and  one  of 
the  partners  died,  leaving  a  widow,  but  without  having  given  any 
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direction  as  to  the  application  of  the  annuity,  and  by  his  will  he 
appointed  his  widow  his  universal  legatee  and  sole  executrix ;  it  was 
held  that  the  annuity  did  not  form  part  of  the  testator's  estate,  but 
that  by  the  articles  a  trust  of  it  was  created  in  favour  of  the  widow, 
and  that  she  was  entitled  to  it  free  from  the  claims  of  the  testator's 
creditors.     Murray  v.  Flavell,  25  Ch.  D.  89. 

Surviving  partners  who  allow  the  property  of  a  deceased  partner  to 
remain  in  the  business,  have  constructive  notice  of  the  trusts  upon 
which  it  is  held.     See  Travis  v.  Milne,  9  Ha.  141. 

An  executor  may,  as  such,  become  a  partner  with  the  surviving 
partners,  but  executors  have  no  right  to  sell  to  surviving  partners,  in 
order  that  one  of  the  executors  may  repurchase  the  share  on  his  own 
account.  Cook  v.  Collingridge,  Jac.  607.  An  executor  is  not  pre- 
cluded, however,  from  joining  in  his  own  right,  merely  because  he 
is  the  executor  of  a  deceased  partner.  Simpson  v.  Chapman,  4  D., 
M.  &  Gr.  154.  As  to  a  devastavit  by  him,  see  Ex  ]iarte  Westcott, 
L.  E.,  9  Ch.  626. 

If  executors  are  authorized  to  lend  their  testator's  money  to  his 
surviving  partners,  the  latter  are  not  accountable  in  respect  of  the 
profits,  only  for  the  agreed  interest.  Parker  v.  Bloxam,  20  Bea.  294. 
And  if  executors  lend  without  authority,  though  it  may  be  a  breach 
of  trust,  this  gives  the  parties  entitled  under  the  will  no  right  to 
participate  in  the  profits  of  the  business.  Stroud  v.  Gtcyer,  28  Bea. 
130 ;  see  Vyse  v.  Foster,  L.  K.,  7  H.  L.  318. 

In  Lodge  v.  Prichard  (1  D.,  J.  &  S.  610),  shortly  after  the  death  of 
one  partner  the  other  partner  became  bankrupt.  After  the  joint  estate 
had  been  administered,  there  was  a  decree  for  the  admiaistration  of 
the  estate  of  the  deceased  partner.  It  was  held,  that  the  joint  creditors 
were  not  entitled  to  prove  under  the  decree  until  the  separate  creditors 
of  the  deceased  partner  were  paid.     See  the  cases,  infra. 

The  devisee  or  legatee  of  the  partnership  property  or  any  part  of  it 
takes  subject  to  the  partnership  liabilities  and  debts,  whether  he  be  a 
stranger  or  a  partner.     Farquhar  v.  Hadden,  L.  E.,  7  Ch.  1. 

Bankruptcy  of  individual  Partner^]  In  the  subsequent  pages  of 
this  title,  frequent  reference  wUl  be  made  to,  and  sections  cited  from, 
the  Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52,  in  operation,  1  January, 
1884,  which  sections,  as  will  be  seen  in  many  cases,  correspond  with 
those  in  the  32  &  33  Vict.  c.  71  (The  Bankruptcy  Act,  1869).  In 
many  particulars  the  decisions  prior  to  the  recent  act,  and  on  sections 
in  previous  statutes,  are  still  applicable.  But  the  present  act  and 
prior  authorities  must  be  read  together  and  compared,  before  any  safe 
conclusion  can  be  arrived  at  in  any  case  now  arising. 

An  ordinary  partnership  is  dissolved,  as  to  the  firm,  by  the  bank- 
ruptcy of  any  partner  {Fox  v.  Hanhury,  Cowp.  445,  448),  but  not  in 
the  case  of  mining  partnerships.  See  Ex  parte Broadbent,  1  Mon.  &  A. 
635,  638.  In  bankruptcy  proceedings  a  firm  may  act  by  any  of  its 
members  (Act  of  1883,  s.  148). 

By  the  Act  of  1869,  any  creditor  whose  debt  is  sufficient  to  entitle 
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him  to  present  a  bankruptcy  petition  against  all  the  partners  of  a  firm, 
may  present  such  petition  against  any  one  or  more  partners  ot  sucn 
firm,  without  including  the  others  (s.  100) ;  s.  110  of  the  Act  ot  IHbd 
is  the  same  as  this.  Where  the  partnership  is  dissolved  by  the  bank- 
ruptcy of  a  partner,  the  trustee  of  the  bankrupt  partner  becomes 
tenant  in  common  with  the  other  partners.  Fraser  v.  Kersliaiv, 
2  K.  &  J.  496,  499.  ^  ^       ,  . 

A  provision  that  in  the  event  of  the  bankruptcy  of  a  partner  his 
share  in  the  partnership  property  (in  the  case  cited  a  mining  lease) 
shall  go  over  to  his  co-partners  is  void,  as  being  in  fraud  of  the  bank- 
rupt laws.  Whitmore  v.  Mason,  2  J.  &  H.  204.  It  would  seem, 
even,  that  a  provision  that  on  the  bankruptcy  of  a  partner  his  share 
shall  be  taken  by  the  solvent  partners  at  a  sum  fixed  by  valuation 
would  be  void,  and  that  in  such  case  the  property  must  be  divided  or 
dealt  with  as  in  the  ordinary  event  of  dissolution  without  such  a  pro- 
vision,    lb.  209 ;  Wilson  v.  Greenwood,  1  Sw.  482. 

As  between  a  dormant  and  active  partner,  if  the  latter  became  bank- 
rupt, it  was  held  that  the  share  of  the  former  in  the  stock  in  trade 
could  not  be  dealt  with  as  in  the  reputed  ownership  of  the  former. 
Reynolds  v.  Bowley,  L.  R.,  2  Q.  B.  474.  This  was  decided  on 
sec.  126  of  12  &  13  Vict.  c.  106.  The  correspondmg  section  of  the 
Act  of  1869  is  the  15th  (5),  and  of  the  Act  of  1883,  s.  44  (3).  See 
ante,  p.  718.  After  a  dissolution  of  partnership,  if  one  partner  took 
and  remained  in  possession  of  the  property,  agreeing  to  pay  the  debts 
of  the  firm,  his  possession  was  held  thenceforth  to  be  separate  within 
the  provisions  of  the  Bankruptcy  Acts  then  in  force.  Ex  parte 
Williams,  11  Ves.  3,  6 ;  see  ante,  p.  806.  In  order  to  bring  goods, 
in  the  order  and  disposition  of  a  bankrupt,  within  the  provisions 
of  the  Bankruptcy  Act,  1869,  s.  15,  clause  5  or  (s.  44  (3),  the 
corresponding  clause  in  the  Act  of  1883),  they  must  be  in  the  sole 
possession  and  sole  reputed  ownership  of  the  bankrupt.  Therefore, 
if  one  partner  is  adjudicated  bankrupt,  property  belonging  to  a  third 
person,  and  with  his  consent  in  the  possession  of  the  firm,  will 
not  pass  to  the  trustee  in  the  bankruptcy.  E.i  parte  Dorman,  L.  E., 
8  Ch.  51.     Ex  parte  Fletcher,  In  re  Bainhridge,  ib.  218. 

Notwithstanding  the  bankruptcy  of  one  partner,  the  solvent  partners 
could  have  disposed  of  the  property  of  the  firm  to  bona  fide  purchasers 
to  pay  the  debts  of  the  firm  {Fox  v.  Hanhuiy,  Cowp.  445  ;  Harvey  v. 
Crickett,  5  M.  &  S.  386;  Woodbridge  v.  Sicann,  4  B.  &  Ad.  633), 
but  could  not  transfer  the  right  of  sale  or  disposition  to  another. 
Fraser  v.  Kershaw,  2  K.  &  J.  496.  But  of  course  the  solvent 
partner  was  under  an  obligation  to  account  to  the  trustee  of  the 
bankrupt  partner.  The  solvent  partners  are,  or  formerly  were  in 
general,  entrusted  with  the  winding-up  of  the  affairs  of  the  partner- 
ship, and  formerly,  in  case  of  differences  between  the  assignees  and 
solvent  partners,  a  receiver  was  usually  appointed  by  the  court.  See 
Freeland  v.  Stansfeld,  2  Sm.  &  G.  479.  If  the  solvent  partner 
carries  on  the  business  with  the  old  capital,  the  trustee  in  bankruptcy 
is  entitled  to  share  in  the  profits,     Crawshay  v.  Collins,  2  Russ.  347. 
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By  the  Bankruptcy  Act  of  1883,  "where  a  member  of  a  partnership 
is  adjudged  bankrupt,  the  court  may  authorize  the  trustee  to  com- 
mence and  prosecute  any  action  or  suit  in  the  names  of  the  trustee 
and  of  the  bankrupt's  partner,  and  any  release  by  sucb  partner  of  the 
debt  or  demand  to  which  the  action  or  suit  relates  shall  be  void,  but 
notice  of  the  application  for  authority  to  commence  the  action  or  suit 
shall  be  given  to  him,  and  he  may  show  cause  against  it,  and  on  his 
application  the  court' may,  if  it  thinks  fit,  direct  that  he  shall  receive 
his  proper  share  of  the  proceeds  of  the  action  or  suit,  and  if  he  does 
not  claim  any  benefit  therefrom,  he  shall  be  indemnified  against  costs 
in  respect  thereof,  as  the  court  directs  "  (s.  113).  The  Act  of  1869, 
s.  105,  was  to  the  same  effect,  except  that  the  consent  of  creditors 
was  required  as  well  as  the  authorization  of  the  court. 

Before  these  acts  the  rule  as  to  a  creditor  holding  security  was, 
that  a  creditor  of  a  person  who,  or  firm  which,  became  bankrupt, 
having  security,  might  rely  on  the  security  altogether,  or  give  it  up 
and  prove  for  the  whole,  or  have  it  realized  and  prove  for  the  balance. 
See  Ex  parte  Jackson,  6  Ves.  357  ;  Ex  parte  Solomon,  1  Gl.  &  J. 
25 ;  Ex  parte  Prescott,  4  D.  &  C.  23.  The  rule,  however,  did  not 
apply  unless  the  security  was  given  by  the  person  or  firm  becoming 
bankrupt.  Thus,  if  one  partner  gave  his  separate  security  for  a  debt 
of  the  firm  which  became  bankrupt,  the  creditor  might  retain  his 
security  and  prove  for  the  whole  debt.  Ex  parte  Parr,  1  Rose,  76 ; 
Ex  parte  Peacock,  2  Gl.  &  J.  27  ;  see  Ex  parte  Smyth,  3  Dea.  597  ; 
Ex  parte  Leicester  Bank  Co.,  De  G.  292. 

By  the  Bankruptcy  Act,  1869,  a  creditor  holding  security  might, 
on  giving  up  his  security,  prove  for  his  whole  debt,  and  was  entitled 
to  a  dividend  in  respect  of  the  balance  due  to  him  after  realizing  or 
giving  credit  for  the  value  of  his  security.  A  creditor  holding 
security,  and  not  complying  with  the  foregoing  condition,  was 
excluded  from  all  share  in  any  dividend  (s.  40).  By  the  Act  of  1883, 
Schedule  2,  a  secured  creditor  realizing  his  security  may  prove  for  the 
balance  (9)  ;  if  he  surrenders  it,  he  may  prove  for  his  whole  debt  (10)^ 
If  he  does  neither,  he  must  give  particulars  and  value  of  it  (11). 
Tbe  rules  12  to  19  provide  for  dealing  with  the  security.  If  a 
secured  creditor  does  not  comply  ^Yith  the  rules,  he  is  excluded  from 
sharing  in  any  dividend  (s.  16). 

Bankruptcy  of  Firm  and  individual  Partners.]  If  the  firm 
becomes  bankrupt  and  also  the  partners  individually,  the  rule  as  to 
the  application  of  the  joint  and  several  estates  in  such  cases  was, 
prior  to  the  recent  Bankruptcy  Acts,  that  creditors  of  the  firm, 
usually  termed  joint  creditors,  should  first  be  paid  out  of  the  joint 
estate,  and  separate  creditors  out  of  the  separate  estate,  subject  to 
which  payments  the  surplus  of  eafeh  estate  was  carried  to  the  credit  of 
the  other  {Ex  parte  Cook,  2  P.  W.  500;  Ex  parte  Abell,  4  Yes.  840; 
Ex  parte  Taitt,  16  Ves.  193 ;  see  Lodge  v.  Prichard,  1  D.,  J.  &  S. 
610,  613  ;  Hoare  v.  Oriental  B.  Corp.,  2  App.  C.  589),  though  a 
consolidation  of  the  estates  might  be  made  by  consent  of  the  respec- 
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tive  creditors.  Ex  parte  Part,  2  Dea.  &  C.  1 ;  see  Ex  -parte  Shep- 
pard,  Mont.  &  Bl.  415.  "Where  a  joint  and  seTeral  covenant^  is 
entered  into  by  partners  for  payment  of  a  debt,  and  there  is  nothing 
in  the  instrument  to  show  that  they  were  jointly  contracting  as 
partners,  parol  evidence  may  be  admitted  to  show  that  the  money  was 
used  for  partnership  purposes,  and  if  that  is  established,  proof  may  be 
made  in  bankruptcy  against  their  joint  as  well  as  their  separate 
estates.  Ex  parte  Stone,  In  re  Welch,  L.  R.,  8  Ch.  914 ;  see  Ex 
parte  Honey,  L.  R.,  7  Ch.  178. 

By  the  Bankruptcy  Act,  1883,  where  one  partner  of  a_  firm  is 
adjudged  bankrupt,  a  creditor  to  whom  the  bankrupt  is  indebted 
jointly  with  the  other  partners  of  the  firm,  or  any  of  them,  shall  not 
receive  any  dividend  out  of  the  separate  property  of  the  bankrupt 
until  all  the  separate  creditors  have  received  the  full  amount  of  their 
respective  debts  (s.  59  (1) ). 

-  By  the  Act  of  1869,  s.  104,  and  Act  of  1883,  s.  59_  (2),  "  where 
joint  and  separate  properties  are  being  administered,  dividends  of  the 
joint  and  separate  properties  shall,  subject  to  any  order  to  the  con- 
trary that  may  be  made  by  the  court,  on  the  application  of  any  person 
interested,  be  declared  together,  and  the  expenses  of  and  incident  to 
such  dividends  shall  be  fairly  apportioned  by  the  trustee  between  the 
joint  and  [separate  properties,  regard  being  had  to  the  work  done  for, 
and  the  benefit  received  by,  each  property."  Ex  parte  Dickin,  Re 
Foster,  L.  E.,  20  Eq.  767. 

A  partner  in  a  firm  which  becomes  bankrupt,  who  has  a  lien  upon 
its  property,  or  who  is  himself  a  creditor,  is  not  allowed  to  prove  pari 
passu  with  the  other  creditors  of  the  firm,  who  are  in  fact  his  own, 
and  with  whom  he  would  in  that  case  be  competing,  he  cannot  prove 
until  they  are  paid  in  full,  with  interest  (Ex  parte  Sillitoe,  1  GI.  &  J. 
874,  382 ;  Ex  parte  Rawson,  Jac.  274,  279 ;  Ex  parte  Collinge, 
9  Jur.,  N.  S.  1212)  ;  after  which  he  is  entitled  to  have  any  lien  or 
claim  he  may  possess  satisfied  in  priority  to  the  separate  creditors  of 
an  individual  partner.  Ex  parte  King,  17  Ves.  115.  It  is  the 
settled  rule  in  bankruptcy  that  a  partner  cannot  prove,  under  a  joint 
commission  against  his  firm,  in  competition  with  the  creditors  of  the 
firm.  And  this  rule  applies  in  a  case  where  the  partner  had  died 
before  the  bankruptcy,  his  share  had  been  taken  by  the  other  partners 
under  the  provisions  of  the  partnership  deed,  and  the  money  due  in 
respect  of  it  had  not  been  paid  to  his  executors  at  the  time  of  the 
bankruptcy.  Nanson  v.  Gordon,  1  App.  C.  195  ;  Ex  parte  Blythe, 
16  Ch.  D.  620 ;  comp.  Ex  parte  Westcott,  L.  E.,  9  Ch.  626.  And  it 
is  the  rule  that  the  joint  estate  shall  not  claim  against  the  separate 
estate  of  any  one  partner  in  competition  with  the  separate  creditors, 
nor  the  separate  estate  against  the  joint  estate  in  competition  with 
the  joint  creditors.  If  there  is  no  joint  estate,  joint  creditors  are 
entitled  to  prove  against  the  separate  estate  of  any  individual  partner. 
Ex  parte  Hayden,  1  B.  C.  C.  453.  But  where  there  is  some  joint 
estate,  though  of  little  value,  this  rule  does  not  apply.  Ex  parte 
Kennedy,  2  D.,  M.  &  G.  228. 
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But  if  a  partner  is  engaged  alone  or  with  others  in  a  separate  and 
distinct  business,  as  well  as  in  that  of  the  bankrupt  firm,  and  the  debt 
is  contracted  in  the  ordinary  course  by  the  latter  as  between  trade  and 
trade,  and  not  for  money  lent,  the  creditor  partner  may,  or  the  other 
creditor  firm  in  which  he  is  a  member  may,  prove  against  the 
bankrupt  firm  like  ordinary  creditors.  Ex  parte  Cook,  Mont.  228 ; 
see  Ex  parte  Sillitoe,  sup.,  overruling,  it  would  seem,  the  dictum 
contra  in  Ex  parte  Adams,  1  Eose,  305  ;  and  see  Ex  parte  Maude, 
L.  R.,  2  Ch.  550.  So,  in  the  converse  case,  the  firm  may  prove 
against  the  estate  of  a  member  of  it  who  becomes  bankrupt,  if  he 
carries  on  a  separate  trade.  Ex  parte  St.  Barbe,  11  Ves.  413.  This 
principle  is  also  applicable  where  a  person  carries  on  one  business  as 
executor  or  trustee  and  another  elsewhere  on  his  own  account.  If  he 
becomes  bankrupt,  the  estates  are  separate,  and  the  creditors  of  each 
business  are  entitled  to  be  paid  in  priority  over  those  of  the  other,  the 
surplus,  if  any,  however,  of  either  estate  being  available  for  the 
creditors  of  the  other.     See  Re  Childs,  L.  R.,  9  Ch.  508,  510. 

By  the  Bankruptcy  Act,  1883,  if  a  debtor  was,  at  the  date  of  the 
receiving  order,  "  liable  in  respect  of  distinct  contracts  as  member  of 
two  or  more  distinct  firms,  or  as  a  sole  contractor  and  also  as 
member  of  a  firm,  the  circumstance  that  such  firms  are  in  whole  or  in 
part  composed  of  the  same  individuals,  or  that  the  sole  contractor  is 
also  one  of  the  joint  contractors,  shall  not  prevent  proof  in  respect  of 
the  contracts  against  the  properties  respectively  liable  upon  the 
contracts,"  2nd  Schedule  (18).  The  Act  of  1869  was  to  the  same  effect, 
except  that  instead  of  the  receiving  order  the  date  was  the  order  of 
adjudication,  ib.  (s.  37). 

If,  on  a  dissolution  of  a  partnership,  the  debts  due  to  it,  or  other 
partnership  property  in  the  hands  of  third  persons,  are  by  arrange- 
ment between  the  partners  assigned  to  one  of  them,  such  property 
will  nevertheless  be  considered  as  the  property  of  the  partnership, 
passing  on  its  subsequent  bankruptcy  to  the  assignees  of  the  firm, 
unless  the  debtors  or  holders  of  the  property  had  notice  of  the  assign- 
ment. But  mere  notice  in  the  Gazette  of  dissolution,  such  notice 
also  requesting  debtors  to  pay  to  one  partner,  is  not  suf&cient  to 
change  the  nature  of  the  partnership  property.  Ex  parte  Spragtie,  4 
D.,  M.  &  G.,  866. 

Joint  estate  fraudulently  converted  by  one  partner  into  his  own 
separate  estate  gives  an  equity  to  the  firm  or  joint  creditors  of  it 
as  against  such  estate,  in  lOie  manner  as  if  it  had  never  been  con- 
verted. Ex  parte  Harris,  2  V.  &  B.  210 ;  Lacey  v.  Hill,  4  Ch.  D. 
537  ;  aff.  nom.  Read  v.  Bailey,  3  App.  C.  94.  But  withdrawing 
funds  for  the  separate  use  of  a  partner  who  openly  enters  them  in  the 
partnership  books  is  not  fraudulent  within  this  rule ;  ib.  See  Ex  parte 
Smith,  6  Madd.  2.  So,  in  the  converse  case,  the  property  of  one 
partner  fraudulently  converted  into  joint  property  by  the  firm  gives  a 
corresponding  remedy  to  the  partner  or  separate  creditors  of  the 
partner  whose  property  was  so  converted.  Ex  parte  Sillitoe,  1  Gl. 
&  J.  374,  382 ;  Ex  parte  Yonge,  3  V.  &  B.  31.    A  mortgage  or  deed 
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by  which  the  partnership  property  is  attempted  to  be  converted  into  a 
security  for  the  separate  debts  of  the  individual  partners  is  a  fraud  on 
the  creditors  of  the  partnership.   Ex  parte  Snowball,  L.  E.,  7  Ch.  634. 

Where  a  person  is  a  joint  creditor  of  a  firm  and  a  separate  creditor 
of  one  of  the  partners,  he  must  elect  against  which  estate  he  will  pro- 
ceed {Ex  parte  Hay,  15  Ves.  4),  where  both  estates  are  administered 
in  bankruptcy.  Ex  parte  Dixon,  2  M.,  D.  &  D.  312.  But  this  rule 
will  not  be  extended,  and  will  not  be  applied  to  a  case  in  which  the 
joint  estate  is  not  in  course  of  administration,  or  there  is  no  joint 
estate  to  be  administered.  Ex  parte  Thornton,  3  De  G.  &  J.  454. 
Where  the  creditor  had  security  either  from  the  firm,  or  from  the 
partner  separately  liable,  he  might  avail  himself  of  his  security  as 
against  the  estate  of  the  firm  or  partner  giving  it,  and  prove  against 
the  other  estate.  See  Ex  parte  Bate,  3  Dea.  358.  Where  a  partner- 
ship debt  has  been  incurred  by  means  of  a  fraud  on  the  part  of  the 
partners  the  defrauded  creditor  has  a  right  to  prove  at  his  election 
against  either  the  joint  estate  of  the  firm  or  the  separate  estates  of  the 
partners,  even  though  no  judgment  has  been  recovered  by  him  against 
the  partners :  so  held  by  James  and  Baggallay,  L.JJ.  (Bramwell, 
L.J.,  diss.)  Ex p)arte  Adamson ;  In  re  Collie,  8  Ch.  D.  807.  When 
a  creditor  has  such  a  right  of  election  he  does  not  lose  it  merely 
because  he  has  proved  and  received  a  dividend.  But  he  may  change 
his  election  on  refunding  the  dividend  which  he  has  received,  with 
interest  at  4  per  cent.,  though  he  cannot  disturb  any  dividend  which 
has  already  been  paid.     Ih. 

Prior  to  the  Act  of  1869,  set-off  in  bankruptcy  was  regulated  by 
the  12  &  13  Vict.  c.  106,  s.  171,  by  which  the  balance  only  of  what 
was  due  on  an  account  between  bankrupts  and  others  in  respect  of 
mutual  credits  and  debts  was  to  be  claimed  and  paid  on  either  side 
respectively.  The  same  rule  prevails  in  bankruptcy  as  in  ordinary 
cases  in  respect  of  joint  and  separate  claims,  and  there  can  be  no  set- 
off between  the  joint  debts  of  a  firm  and  the  separate  debts  of 
individual  partners  {Ex  parte  Christie,  10  Ves.  105  ;  Ex  parte 
Twogood,  11  Ves.  517  ;  Watts  v.  Christie,  11  Bea.  546),  unless  there 
is  only  one  surviving  partner.  Slipper  v.  Stidstone,  5  T.  K.  493 ; 
French  v.  Andrade,  6  T.  K.  582.  Under  the  12  &  13  Vict.  c.  106, 
it  was  held  that  the  provisions  of  sec.  171  did  not  apply  to  cases  in 
which  one  of  several  joint  debtors  became  bankrupt.  Therefore  where 
the  firm  was  sued  on  a  joint  debt  of  the  firm,  and  one  of  the  firm  had 
become  bankrupt,  it  was  held  that  the  solvent  and  bankrupt  partner 
could  not  set  off  a  debt  due  to  the  firm.  New  Quebrada  Co.  v.  Carr, 
L.  E.,  4  0.  P.  651 ;  see  Thoviasonv.  Frere,  10  Ea.  418. 

But  an  agreement  before  the  bankruptcy,  express  or  implied  {Vnl- 
liamy  v.  Noble,  3  Mer.  618),  that  joint  debts  should  be  set  off  against 
separate  debts,  and  vice  versa,  was  valid,  and  did  not  militate  against 
the  policy  of  the  bankrupt  law.  See  Kinnei  ley  v.  Hossack,  2  Tauh. 
170. 

By  the  Act  of  1883,  "  An  order  of  discharge  shall  not  release  any 
person  who  at  the  date  of  the  receiving  order  was  a  partner  or  co- 
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trustee  with  the  banlu-upt,  or  was  jointly  bound  or  had  naade  any 
joint  contract  with  him,  or  any  person  who  was  surety  or  in  the  nature 
of  a  surety  for  him"  (s.  30  (4)).  The  Act  of  1869,  s.  50,  was  to  a 
similar  effect,  the  date  being  the  order  of  adjudication,  and  the  provi- 
sion not  extending  to  cases  of  co-trustees  with  or  sureties  for  the 
bankrupt. 

As  to  the  discharge  of  one  co-partner  by  a  release  of  the  other,  see 
ante,  p.  809.  In  North  v.  Wakefield,  13  Q.  B.  536,  Patteson,  J., 
observed  in  effect  that  if  one  joint  debtor  was  released  and  not  the 
other,  the  latter  if  sued  would  have  a  right  to  enforce  contribution 
from  the  former  and  he  would  not  be  completely  released.  In  Ex 
parte  Good,  In  re  Armitage,  5  Ch.  D.  46,  57,  Jessel,  M.R.,  observed 
that  he  believed  the  rule  had  its  origin  in  the  old  feudal  rule  that  the 
release  of  one  joint  tenant  operated  to  release  the  other.  In  this  case 
it  was  held  under  special  circumstances  that  a  receipt  which  was  held 
to  have  the  operation  of  discharging  one  partner  had  not  the  effect  of 
preventing  the  creditor  from  proving  against  the  estate  of  the  others 
who  had  gone  into  liquidation. 
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The  absolute  vesting  of  property,  real  or  personal,  may  be  post- 
poned for  any  number  of  lives  in  being  and  twenty-one  years  after,  and 
ichere  gestation  exists,  for  as  many  months  in  addition  as  are  equal  to 
the  ordinary  or  longest  period  of  gestation.  Jee  v.  Audley,  1  Cox, 
324,  and  cases  there  cited ;  Cadell  v.  Palmer,  1  CI.  &  F.  372 ; 
Knapping  \.  Tomlinson,  10  Jur.,  N.  S.  627,  630.  "  A  perpetuity 
may  be  defined  to  be  a  future  limitation,  restraining  the  owner  of  the 
estate  from  aliening  the  fee  simple  of  the  property  discharged  of  such 
future  use  or  estate  before  the  event  is  determined  or  the  period  is 
arrived  when  such  future  use  or  estate  is  to  arise.  If  that  event  or 
period  be  within  the  bounds  prescribed  by  law  it  is  not  a  perpetuity." 
Sanders  on  Uses  and  Trusts,  p.  196.  Mr.  Lewis,  after  citing  the 
above,  adds,  "In  other  words,  a  perpetuity  is  a  future  limitation, 
whether  executory  or  by  way  of  remainder,  and  of  either  real  or 
personal  property,  which  is  not  to  vest  until  after  the  expiration  of,  or 
will  not  necessarily  vest  within,  the  period  fixed  and  prescribed  by  law 
for  the  creation  of  future  estates  and  interests;  and  which  is  not 
destructible  by  the  persons  for  the  time  being  entitled  to  the  property 
subject  to  the  future  limitation,  except  with  the  concurrence  of  the 
individual  interested  under  that  limitation."  Lewis  on  Perpetuities, 
p.  164,  cited  with  approbation  by  Jessel,  M.E.,  in  L.  d;  S.  W.  R.  Co. 
V.  Gomm,  20  Ch.  D.  562,  581.  In  this  case  it  was  held  that  a 
covenant  by  a  purchaser  in  a  conveyance  of  land  by  a  railway  com- 
pany, which  reserved  a  right  of  re-purchase  at  any  time  thereafter 
whenever  the  land  might  be  required  for  the  railway,  was  void  for  remote- 
ness, overruling  Birm.  Can.  Co.  v.  Cartwright,  11  Ch.  D.  421,  and  the 
dictum  in  Gilhertson  v.  Richards,  4  H.  &  N.  277,  297,  So  an  un- 
limited power  of  re-entry  in  the  event  of  the  breach  of  a  covenant  is 
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void  as  being  too  remote,  and  is  no  objection  to  a  title.  Dunn  v. 
Flood,  25  Ch.  D.  629.  The  rule,  however,  does  not  apply  to  executory 
limitations  following  estates  tail,  as  they  are  capable  of  being  barred. 
See  Gulliver  v.  Ashby,  4  Burr.  1929  ;  Nicolls  v.  Sheffield,  2  B.  C.  0. 
215  ;  E.  of  Scarborough  v.  Saville,  8  A.  &  E.  897  ;  Heaseman  v. 
Pearse,  L.  R.,  7  Ch.  275.  Neither  does  it  to  cases  of  charitable 
bequests  (see  ante,  p.  42,  Christ's  Hospital  v.  Grainger,  1  Mac.  &  G. 
460)  ;  nor  to  grants  of  property  to  particular  families  by  the  country 
for  public  services.  See  ante,  p.  216.  But  if  a  bequest  is  intended 
to  be,  or  is,  in  the  nature  of  a  charitable  bequest,  but  not  such  as  to 
come  within  the  protection  of  the  law  regulating  charitable  bequests, 
it  will  in  general  be  void  as  infringing  the  rule  against  perpetuities  : 
as  where  the  "income  of  a  legacy  is  given  to  keep  in  repair  the  tombs 
of  private  persons.     Fowler  v.  Fowler,  33  Bea.  616. 

An  executory  limitation  or  bequest  after  an  indefinite  failure  of  issue 
is  too  remote  {Ly.  Lanesborough  v.  Fox,  Ca.  t.  Tal.  262),  unless  it 
can  be  collected  that  the  failure  of  issue  meant  at  some  period  within 
the  limits  of  the  rule  {Le-pine  v.  Ferard,  2  R.  &  My.  378 ;  Gee  v. 
Liddell,  L.  R.,  2  Eq.  341 ;  see  now  1  Vict.  c.  26,  s.  29,  tit.  "  Wills  "  ). 
So,  such  a  limitation  or  bequest  after  a  bequest  to  a  person  and  his 
heirs  male  is  too  remote.  Dawson  v.  Small,  L.  R.,  9  Ch.  651.  And 
where  a  term  is  precedent  to  an  estate  tail,  the  trusts  of  which  are  too 
remote,  e.g.,  a  term  for  securing  portions  in  default  of  issue  generally 
under  the  entail  the  trusts  are  void,  for  the  term  cannot  be  barred. 
Case  V.  Drosier,  5  M.  &  Cr.  246 ;  Baker  v.  Tucker,  3  H.  L.  C.  106  ; 
Sykes  v.  Sykes,  L.  R.,  13  Eq.  56.  So  where  a  term  was  limited 
to  trustees  for  500  years,  with  limitations  in_  remainder  to  various 
persons  for  life  and  in  tail,  and  a  power  given  to  the  trustees  during 
the  minority  of  any  person  entitled  under  the  limitations  to  enter  into 
possession  of  and  manage  the  estates,  the  power  was  held  void  for 
remoteness.  Flayer  v.  Bankes,  L.  R.,  8  Eq.  115.  And  where  there 
are  limitations  not  by  way  of  executory  devise,  but  limitations  of 
contingent  remainders,  they  cannot  be  so  limited  as  to  depend  on  the 
termination  of  a  particular  estate,  whose  determination  will  not  neces- 
sarily take  place  within  the  period  allowed  by  law.  Per  Wood,  V.-C, 
Cattlin  \.  Brown,  11  Ha.  374.  The  expression  "particular  estate" 
in  this  passage  is  not  to  be  understood  to  refer  to  an  estate  tail,  as  of 
course  after  that,  a  valid  contingent  remainder  may  be  limited.  See, 
per  Kindersley,  V.-C,  Knapping  v.  Tomlinson,  10  Jur.,  N.  S.  626. 

In  considering  questions  of  remoteness,  possible  events  are  to  be 
considered ;  and  if  the  limitation  may  in  any  event  be  too  remote,  it 
will  be  void.  The  question  is  not  whether  the  limitation  is  good  in 
the  events  which  have  happened,  but  whether  it  was  good  in  its 
creation,  and  whether  it  must  necessarily  take  effect  within  the  limits 
prescribed  by  law.  Jee  v.  Audley,  1  Cox,  324  ;  Hodson  v.  Ball, 
14  Sim.  558 ;  Lett  v.  Randall,  3  Sm.  &  G.  83 ;  Dungannon  v.  Smith, 
12  CI.  &  E.  546 ;  Smith  v.  Smith,  L.  R.,  5  Ch.  342. 

Again,  where  there  is  a  limitation  of  property  to  a  class  or  to  persons 
collectively,  the  rule  is  settled  that  where  some  are,  but  others  are  or 
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may  not  be,  within  the  limits  allowed,  the  limitation  is  void  as  to  all. 
Thus,  a  gift  of  personalty  to  A.  for  life,  with  remainder  to  a  class 
living  at  his  death  at  the  respective  ages  of  twenty-five,  is  void  for 
remoteness  as  to  all,  though  some  of  the  class  were  born  in  the 
testator's  lifetime  {Leake  v.  Robinson,  2  Mer.  363  ;  see  Vaivdry  v. 
Geddes,  1  R.  &  M.  203  ;  Rowland  v.  Taicneij,  26  Bea.  67),  even  if 
there  is  a  power  to  apply  the  annual  income  for  maintenance  during 
minority.  Thomas  v.  Wilberforce,  31  Bea.  299  ;  see,  however,  Davies 
V.  Fisher,  5  Bea.  201,  post,  p.  836.  So  where,  under  a  settlement, 
portions  of  children,  after  the  decease  of  the  surviving  parent,  are  to 
vest  in  sons  at  twenty- five,  and  in  daughters  at  twenty-five  or  marriage, 
the  limitation  is  too  remote,  although  the  children  may  have  attained 
the  prescribed  age  at  the  time  of  the  death  of  such  survivor.  Re 
Morse's  Settlement,  21  Bea.  174  :  see  Re  Baxter,  10  Jur.,  N.  S.  845. 
And  if  a  bequest  is  upon  the  face  of  it  too  remote  ;  for  instance,  to  a 
married  woman  for  life,  with  remainder  to  her  children  for  life,  with  a 
gift  over  to  her  grandchildren,  evidence  is  not  admissible  to  show 
that  she  was  past  ohildbearing  at  the  date  of  the  will,  and,  consequently, 
that  her  children  the7i  living  were  meant.  Re  Sayeis'  Trusts,  L.  E., 
6  Eq.  819.  But  it  must  be  observed  that  the  validity  of  a  particular 
limitation  under  a  will  is  determined  at  the  death  of  the  testator,  and 
a  gift  may  be  within  the  rule,  although,  according  to  the  language  of 
the  will  and  at  the  date  of  it,  it  may  be  too  remote.  Under  a  power 
in  a  will  to  A.  to  appoint  to  his  children,  an  appointment  by  A.  by  will 
to  each  child  as  and  when  the  child  attains  twenty-four,  is  good  as  to 
such  as  attain  that  age  within  twenty-one  years  after  the  testator's 
death,  but  not  an  appointment  to  children  as  a  class,  as  and  when  they 
attain  twenty-four,  if  any  one  of  them  cannot  attain  that  age  within 
twenty-one  years  after  the  testator's  death.  Wilkinson  v.  Duncan, 
30  Bea.  Ill ;  see  Cattlin  v.  Browne,  11  Ha.  372,  post,  p.  840 ; 
Knapping  v.  Tomlinson,  10  Jur.,  N.  S.  626. 

Under  a  bequest  to  A.  for  life,  with  remainder  to  his  children  at 
twenty-one  (or  marriage,  if  daughters),  and  the  children  at  ticenly- 
one  (or  marriage,  if  daughters)  of  any  son  of  A.  who  should  die  under 
twenty-one,  the  child  or  children  of  any  son  of  A.  to  take  only  the 
parent's  share ;  it  was  held,  that  all  the  limitations  after  the  life 
estate  were  void.  Seaman  v.  Wood,  22  Bea.  591 ;  see  Webster  v. 
Boddington,  26  Bea.  128.  These  decisions  were  in  accordance  with 
the  rule  laid  down  in  Leake  v.  Robinson,  and  other  cases,  supra. 

But  in  Re  Moseley's  Trusts  (L.  E.,  11  Eq.  499),  in  which  the  trusts 
were  very  similar  to  those  in  Seaman  v.  Wood  {sup.),  the  latter  case 
was  not  followed.  In  Re  Moseley's  Trusts,  the  gift  was  to  A.  for  life, 
with  remainder  to  all  her  children  who  should  attain  twenty-one,  and 
the  issue  of  such  of  them  as  should  die  under  that  age  leaving  issue, 
which  issue  should  afterwards  attain  the  age  of  twenty-one  years,  or 
die  under  that  age  leaving  issue  at  his,  her,  or  their  decease,  such 
issue  to  take  only  the  share  or  shares  which  his,  her  or  their  parent  or 
parents  respectively  would  have  taken  if  living.  None  of  the  children 
of  A.  died  under  twenty-one  leaving  issue.     Several  attained  that  age. 
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It  was  held,  that  the  whole  gift  was  not  void,  as  infringing  the  rule 
against  perpetuities,  but  that  it  might  be  severed,  and  that  in  the 
events  which  had  happened,  the  whole  fund  vested  in  the  children  who 
had  attained  twenty-one.  But  where  there  was  a  bequest  of  residue 
after  the  death  of  the  testator's  wife  to  the  testator's  children  then 
living,  and  such  issue  then  living  of  any  children  then  deceased  as 
should  attain  the  age  of  twenty-three  years  as  tenants  in  common 
according  to  the  stocks  and  not  to  the  individual  objects,  and  so  that 
the  issue  of  deceased  children  might  take  by  way  of  substitution  the 
shares  of  their  respective  parents,  it  was  held  void  for  remoteness. 
Smith  V.  Smith,  L.  E.,  5  Ch.  342.  Smith  v.  Smith,  swp.,  was  followed 
by  Jessel,  M.K.,  disapproving  of  In  re  Moseley's  Trusts,  sup.,  in 
Hale  V.  Hale,  3  Ch.  D.  643.  There,  in  effect,  a  testator  gave  his 
real  and  personal  estate  upon  trust,  subject  to  a  life  interest  to  A., 
for  his  children  who  might  be  living  at  A.'s  death,  and  the  issue  of 
any  child  who  might  have  previously  died,  such  issue  to  take  the 
share  of  her  or  his  deceased  parent  in  equal  shares,  the  shares  of  such 
of  his  children  or  grandchildren  as  should  be  a  son  or  sons  to  become 
vested  in  and  payable  to  them  as  and  when  he  or  they  should 
respectively  attain  the  age  of  twenty-four  years,  and  the  shares  of  his 
daughters,  or  the  female  issue  of  any  deceased  child,  to  be  settled  as 
therein  mentioned.  It  was  held  that  the  whole  of  the  gifts  after  the 
life  interest  of  the  widow  were  void  for  remoteness.  The  clause  which 
gave  rise  to  the  question  in  In  re  Moseley's  Trusts,  sup.,  came  before 
the  Court  of  Appeal,  11  Ch.  D.  555.  The  decision  of  the  Court  of 
Appeal  was  contrary  to  that  originally  made  by  Malins,  V.-C,  the 
court  holding  that  they  were  bound  by  Smith  v.  Smith,  sup.,  but 
expressing  their  approval  of  the  decision  of  Malins,  V.-C.  The  case 
then  went  to  the  House  of  Lords  (worn.  Pea/rhs  v.  Moseley,  5  App.  C. 
714),  and  the  decision  of  the  Court  of  Appeal  affirmed,  thus  over- 
ruling the  decision  of  Malins,  V.-C.  In  the  House  of  Lords, 
Lord  Selborne,  L.C.,  distinguished  the  case  before  the  House  as  one 
of  personal,  and  not  of  real  property.  As  to  the  latter,  there  were 
rules  of  construction  depending  partly  upon  the  law  as  to  contingent 
remainders  and  partly  upon  the  principle  that  as  to  real  estate  the 
courts  are  always  unwilling  to  hold  the  fee  to  be  in  abeyance,  lb., 
p.  721,  referring  to  Riley  v.  Garnett,  3  De  G.  &  S.  629 ;  Doe  v. 
Nowell,  1  M.  &  S.  327,  and  other  similar  cases ;  and  to  Muskett  v. 
Eaton,  1  Ch.  D.  435,  which  turned  upon  a  devise  of  realty  to  a  son  of 
A.  who  should  attain  twenty-one,  the  particular  estate  failing  before  he 
attained  that  age,  and  in  which  it  was  held  that  the  son  took  a  vested 
interest  subject  to  be  divested  if  he  died  under  twenty-one. 

In  connection  with  the  preceding  cases  may  be  cited  Picken  v. 
Matthews,  10  Ch.  D.  264.  There  a  testator  gave  his  real  and 
personal  property  upon  trust  for  the  children  of  his  daughters 
who  should  live  to  attain  twenty-five.  At  his  death  one  of  his 
daughters  had  a  child  who  had  attained  twenty-five.  It  was  held 
by  Malins,  V.-C,  that  this  gift  was  not  void  for  remoteness,  but 
was  a  valid  gift  to  such  of  the  children  living  at  the  testator's 
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death  as  should  attain  twenty-five.  This  case,  however,  would  seem 
to  be  in  principle  like  that  of  In  re  Moseley's  Trusts,  sup.,  and 
is  so  referred  to  by  Baggallay,  L.J.,  in  11  Ch.  D.  655,  559. 
As,  however,  the  House  of  Lords  has  finally  decided  against  the 
principle  of  construction  adopted  by  Malins,  V.-C,  the  case  of 
Picken  v.  Matthews,  surp.,  must  be  considered  by  the  light  of  the 
decision  in  the  House  of  Lords.  Where  there  was  a  devise  to 
trustees  in  fee  in  trust  after  life  estates  to  living  persons  to  convey  to 
such  son  of  A.  as  should  first  attain  twenty-five,  no  son  of  A.  having 
attained  that  age  at  the  testator's  death,  it  was  held  that  the  devise 
was  void  for  remoteness.  Abbiss  v.  Burney,  17  Ch.  D.  211.  A 
bequest  of  the  income  of  personalty  to  A.  for  life,  then  to  A.'s  son  for 
life,  then  for  life  to  their  descendants,  and  after  his  or  her  decease, 
or  in  case  of  failure  of  such  descendants,  to  A.,  is  not  obnoxious  to  the 
rule  against  perpetuities,  and  the  remainder  over  is  good.  Be  Boberts, 
19  Ch.  D.  520.  A  bequest  in  trust  for  such  of  four  nephews  and 
nieces  as  should  be  living  at  the  expiration  of  twelve  months  after  the 
death  of  their  mother,  and  the  issue  then  living  who  should  attain  the 
age  of  twenty-one  years,  of  any  of  the  nephews  and  nieces  who  should 
have  died  before  the  expiration  of  the  twelve  months,  is  too  remote. 
Bentinck  v.  Duke  of  Portland,  7  Ch.  D.  693.  Where  there  is  a  valid 
gift,  and  a  gift  over  which  is  void  for  remoteness,  the  original  gift 
remains  unaffected.     Goodier  v.  Johnson,  18  Ch.  D.  441. 

A  bequest  of  a  principal  fund  to  be  divided  amongst  a  class  at  the 
respective  ages  of  twenty-four,  with  an  executory  bequest  over  of  the 
share  of  any  dying  under  that  age  without  leaving  issue,  has  been  held 
not  to  be  too  remote,  the  interest  being  vested,  though  subject  to  be 
divested  on  the  specified  contingency  happening.  There  were  also 
provisions  for  maintenance  which  favour  vesting  {post),  but  the  Master 
of  the  Eolls,  Sir  J.  Loach,  did  not  rest  his  decision  upon  them. 
Bland-v.  Williams,  3  M.  &  K.  411.  In  this  case  and  in  Vawdry  v. 
Geddes  (1  K.  &  My.  207),  Sir  J.  Leach  considered  that  a  gift  to  a 
person  at  a  particular  age,  with  a  gift  over  if  he  died  under  that  age, 
without  any  other  contingency  being  expressed,  for  instance,  dying 
without  issue,  prevented  the  vesting  before.  But  the  rule  laid  down 
by  Sir  J.  Leach  was  denied  by  Lord  Langdale,  in  Davies  v.  Fisher 
(5  Bea.  201),  in  which  it  was  held,  that  a  gift  to  the  children  of  A. 
(subject  to  a  life  estate  to  her)  at  twenty-five,  with  provisions  for 
maintenance  during  minority  only,  with  a  gift  over  if  no  child  of  A. 
attained  twenty-five,  was  not  too  remote.  Comp.  Thom,as  v.  Wilher- 
force,  31  Bea.  299,  post,  p.  837.  The  rule  of  Sir  J.  Leach  was  also 
denied  in  Be  Baxter's  Trusts,  10  Jur.  N.  S.  845.  There,  after  life 
interests  to  A.  and  her  husband,  a  fund  was  bequeathed  to  their 
children  in  equal  shares  :  the  shares  of  daughters  to  be  considered  as 
"vested  interests"  at  twenty-one;  of  sons,  at  twenty-five.  There 
were  provisoes  for  survivorship  and  accruer  and  maintenance,  with  a 
gift  over  in  case  of  the  death  of  all  the  children  without  having  attained 
a  vested  interest.  It  was  held  by  Wood,  V.-C,  that  the  limitation  to 
the  sons  gave  them  vested  interests  subject  to  be  divested,  but  that 


GIFT   OF   INTEREST  FOB  MAINTENANCE.  837 

tEe  gift  over  in  default  of  their  attaining  vested  interests  was  too 
remote. 

It  has  already  been  incidentally  mentioned  that  a  gift  of  main- 
tenance does,  or  may,  materially  influence  the  question  of  vesting. 
As  a  general  rule,  where  there  is  a  direction  to  pay  to  or  divide  among 
a  class,  at  a  period  which  would  otherwise  be  too  remote,  if  there  be 
also  a  direction  to  apply  the  entire  income  for  maintenance  until  that 
time,  the  interests  will  vest  as  the  objects  come  in  esse,  and  the  gift 
will  not  bo  too  remote.  Tatham  v.  Vernon,  29  Bea.  604 ;  Bell  v. 
Cade,  2  J.  &  H.  122 ;  and  see  the  cases  on  this  subject,  tit.  "  Vesting 
AND  Divesting  of  Estates."  It  has  been  held  even  that  a  gift  to 
A.  for  life,  with  remainder  to  his  children  severally,  at  twenty- five,  was 
valid,  as  there  was  a  gift  of  the  income  for  maintenance,  although 
during  minority  only.  Davies  v.  Fisher,  5  Bea.  201.  But  in  Thomas 
V.  Wilberforce,  31  Bea.  299  (in  which,  however,  Davies  v.  Fisher  was 
not  cited),  where  the  income  for  maintenance  was  given  during  minority 
only,  it  was  held  that  it  did  not  operate  to  vest  the  interest,  there 
being  an  interval  between  majority  and  the  time  when  the  principal 
was  made  payable  during  which  the  income  was  undisposed  of. 

A  bequest  to  a  class  surviving  at  a  particular  time,  "  to  vest  in  and 
be  paid  and  payable  to  them  "  at  twenty-four,  with  maintenance  in 
the  meantime  out  of  their  expectant  or  presumptive  shares,  with  a  gift 
over  on  the  death  of  all  before  their  shares  became  vested,  is  too 
remote.  Re  Blakemore's  Settlement,  20  Bea.  214 ;  comp.  Taylor  v. 
FroUsher,  5  De  G.  &  Sm.  191. 

Separate  bequests  and  bequests  of  separate  shares  of  a  fund  to  indi- 
viduals of  a  class  may  be  good  as  to  those  who  are,  but  void  as  to  those 
who  are  not,  within  the  limits  of  the  rule.  Thus,  a  specific  bequest 
to  each  child  that  might  be  born  to  either  of  the  children  of  either  of 
the  testator's  brothers,  may  be  good  as  to  some  and  void  as  to  others. 
Storrs  V.  Benbow,  2  M.  &  K.  46 ;  S.  C,  3  D.,  M.  &  G.  390 ;  see 
Wilkinson  v.  Duncan,  30  Bea.  111.  So  a  bequest  of  a  life  interest  to 
A.,  with  remainder  to  all  and  every  his  child  and  children  for  life, 
with  remainder,  as  to  the  share  of  each  child,  to  the  children  of  such 
child  after  his  decease,  may  be  good  as  to  some  of  the  grandchildren, 
though  void  as  to  others.  Thus,  it  will  be  good  in  the  case  of  every 
child  of  A.  living  at  the  testator's  death.  Cattlin  v.  Brown,  11  Ha. 
372 ;  Wilson  v.  Wilson,  4  Jur.,  N.  S.  1076  ,*  Knapping  v.  Tomlinson, 
10  Jur.,  N.  S.  626.  But  the  limitation  would  be  void  as  to  the 
children  of  a  child  of  A.,  which  child  was  born  after  the  testator's 
death.  The  share  must  be  ascertained,  and  must  vest  within  the  time 
allowed  by  the  rule.  Comp.  Greenwood  v.  Roberts,  15  Bea.  92 ;  and 
see  the  observations,  1  Jarm.  267  et  seq.,  4th  ed.,  and  in  Knapping  v. 
Tomlinson,  sup.,  also  Wilson  v.  Wilson,  4  Jur.,  N.  S.  1076. 

The  principle  of  the  preceding  cases  is  applicable,  although  there  is 
no  preceding  life  estate  and  no  particular  age  at  which  the  interests 
are  to  vest,  if  the  time  at  which  they  are  to  vest  is  beyond  the  limits 
of  the  rule.  Thus,  a  gift  will  be  void  if  limited  to  a  class  of  unborn 
persons,  as  the  children  of  A.  who  shall  be  living  at  the  expiration  of 
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twenty-eight  years  from  the  testator's  death.  Palmer  v.  Holford,4. 
Russ.  403.  But  the  vesting  may  be  postponed  in  the  case  of  a 
testator's  own  children  living  at  a  period  beyond  the  twenty-one  years 
after  his  death,  though  too  remote  in  the  case  of  the  children  of  others 
unborn  at  his  death.  For  a  gift  to  the  testator's  own  children  at 
twenty-eight  or  thirty  years  after  his  death,  is  simply  a  gift  to  persons 
living  at  his  death  who  shall  be  living  at  the  expiration  of _  the  time 
limited;  the  interest  must  necessarily  vest,  therefore,  within  the 
period  allowed  by  the  rule.     Lachlan  v.  Reynolds,  9  Ha.^  796. 

When  there  is  an  express  direction  that  an  estate  or  interest  shall 
rest  at  a  particular  age,  it  will  in  general  vest  then  and  not  before. 
See  tit.  "Vesting  and  Divesting  op  Estates."  But  the  word 
"  vest "  is  not  of  an  inflexible  nature,  and  though  it  may  be  used,  it 
may  be  qualified  by  the  context,  particularly  in  wills.  Thus,  although 
a  testator  may  declare  that  no  interest  shall  be  paid  to  or  vest  in  a 
legatee  (being  then  unborn)  until  the  age  of  twenty-five,  this  may  be 
qualified  by  the  other  expressions  in  the  will,  as  by  the  testator  giving 
the  interest  to  the  child  or  children  of  the  legatee  in  case  of  his  death 
which  the  legatee  would  have  taken  if  living  (not  if  living  and  attain- 
ing twenty-five).  In  such  cases  the  legatee  will  take  a  vested  interest 
if  living  at  the  testator's  death,  but  the  substituted  gift  over  will  be 
void.     Re  Edmondson's  Estate,  L.  E.,  5  Eq.  389. 

An  estate  or  interest  for  life  may  be  given  to  an  unborn  person 
(Routledge  v.  Dorril,  2  Ves.  jun.,  357,  367  ;  Beard  v.  Westcott,  5  B. 
&  Al.  801 ;  T.  &  R.  25 ;  see  Boughton  v.  James,  1  Coll.  26,  36 ; 
Monypenny  v.  Bering,  2  D.,  M.  &  G.  145,  182),  but  he  must  come 
into  existence  during  the  limited  period  of  lives  in  being  and  twenty- 
one  years  afterwards,  during  which  period  also  the  ulterior  estate 
must  vest  absolutely.  Stuart  v.  Cockerell,  L.  E.,  7  Eq.  363  ;  L.  R., 
5  Ch.  713.  Therefore  a  subsequent  limitation  to  the  children  of  such 
unborn  person  to  whom  the  life  estate  is  given  would  be  void.  Catt- 
lin  V.  Broivn,  11  Ha.  372.  "  A  gift  to  an  unborn  child  for  life  is 
good  if  it  stops  there,  but  if  a  remainder  is  added  to  his  children  or 
issue  as  purchasers  it  is  not  good,  unless  there  be  a  limitation  of  the 
time  within  which  it  is  to  take  effect."  Per  Preston,  arg.  Mogg  v. 
Mogg,  1  Mer.  664 ;  ace.  Cattlin  v.  Brown,  11  Ha.  875  :  Evans  v. 
Walker,  3  Ch.  D.  211.  But  the  remainder  after  his  death  need  not 
vest  in  interest  at  the  same  time ;  Hampton  v.  Holman,  5  Ch.  D. 
183,  188 ;  correcting  Hayes  v.  Hayes,  4  Russ.  311,  contra.  In 
Ashley  v.  Ashley  (6  Sim.  358),  there  was  in  substance  a  devise  to  A. 
for  life,  remainder  to  all  the  children  of  A.  as  tenants  in  common ; 
for  want  of  such  issue  to  B.  for  life,  remainder  to  all  the  children  of 

B.  as  tenants  in  common ;  for  want  of  such  [^issue  to  C.  in  fee.  It 
was  held,  that  the  children  of  A.  and  B.  in  succession  took  estates  for 
life,  with  cross  remainders  between  them  for  life,  with  remainder  to 

C.  in  fee.  But  this  decision  was  objected  to  by  Malins,  V.-C,  in 
Stuart  V.  Cockerell,  L.  R.,  7  Eq.  370  ;  aff.  L.  R.,  5  Ch.  713,  who  con- 
sidered that  in  Ashley  v.  Ashley,  supra,  Shadwell,  V.-C,  went  too  far 
in  holding  that  life  estates  may  be  given  to  unborn  issue  as  tenants 
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for  life  with  cross  remainders  between  them,  as  every  cross  limitation 
must  be  either  a  remainder  upon  an  estate  tail  or  a  cross  bequest  or 
limitation,  limited  so  as  necessarily  to  take  efiect  within  a  life  in  being 
and  twenty-one  years  after. 

Limitations  of  life  estates  to  unborn  persons  in  succession  are  void. 
Cole  V.  Sewell,  4  Dr.  &  War.  32  ;  Monypenny  v.  Bering,  2  D.,  M.  & 
G.  145,  170.  But  see  1  Jarm.  "Wills,  4th  ed.  279,  where  an  opinion  is 
expressed  that  such  limitations  would  be  good  if  expressly  restricted, 
so  that  each  of  such  persons  should  come  into  existence  during  lives 
in  being  and  twenty-one  years  afterwards.  See  also  Stuart  v. 
Cockerell,  L.  K.,  7  Eq.  363,  366 ;  aff.  L.  E.,  5  Ch.  713.  And  when 
there  is  a  limitation  to  A.,  an  unborn  person  at  the  date  of  the  will, 
for  life  with  remainders  over,  and  A.  is  in  esse  at  the  time  of  the 
testator's  death,  A.  is  considered  as  a  life  in  being  within  the  rule  as 
to  remoteness,  and  the  limitations  are  read  accordingly;  for  the 
validity  of  limitations  under  a  will  is  determined  by  the  state  of  cir- 
cumstances existing  at  the  time  of  the  death  of  the  testator.  Van- 
derplank  v.  King,  3  Ha.  17  ;  Williams  v.  Teale,  6  Ha.  289  ;  Southern 
V.  Wollaston,  16  Bea.  276  ;  Cattlin  v.  Brown,  11  Ha.  382 ;  see 
Rye's  Settlement,  10  Ha.  112.  A  limitation  to  the  unborn  children 
of  A.  as  tenants  for  life,  and  to  the  executors,  administrators  and 
assigns  of  the  survivor  of  them,  is  not  too  remote.  Avern  v.  Lloyd, 
L.  E.,  5  Eq.  383  ;  see,  however,  Stuart  v.  Cockerell,  sup. 

With  respect  to  limitations  of  property  to  be  enjoyed  by  the  pos- 
sessors of  a  particular  title  from  time  to  time,  see  Ld.  Deerhurst  v.  D. 
of  St.  Albans,  5  Madd.  232  ;  S.  C.  nom.  Tollemache  v.  E.  of  Coventry, 
2  CI.  &  Fin.  611 ;  Sug.  Law  of  Prop.,  H.  L.  330,  et  seq. 

Where  there  is  a  limitation,  which  is  not  unusual,  by  will  to  any 
husband  or  wife  of  the  testator's  child  (male  or  female),  as  the  case 
may  be,  for  life,  with  remainder  to  a  class  or  person  to  be  ascertained 
at  the  death  of  such  husband  or  wife,  the  remainder  is  too  remote. 
In  Lett  V.  Randall  (3  Sm.  &  Gr.  83),  there  was  a  devise  to  the  testa- 
tor's daughters  for  life ;  in  case  any  should  marry  and  predecease  her 
husband,  to  him  for  life,  with  remainder  after  his  death  to  the 
daughters'  children  then  living,  so  that  as  the  class  of  children  could 
not  be  ascertained,  and  the  interest  could  not  vest  until  after  the 
death  of  a  person  (the  daughter's  husband),  who  might  be  unborn  at 
the  testator's  death,  the  gift  over  was  held  too  remote.  It  is  obvious, 
however,  that  if  the  gift  had  been  to  the  daughters'  children  generally, 
the  ulterior  interest  would  have  vested  as  they  came  in  esse  and 
within  the  limits  allowed  by  the  rule. 

When  there  is  a  limitation  to  living  persons  for  life,  with  re- 
mainder to  their  issue  in  tail,  a  power  to  trustees  on  the  birth  of  each 
tenant  in  tail  to  revoke  the  uses  and  limit  an  estate  for  life  to  the 
tenant  in  tail,  with  remainder  to  his  issue  in  tail,  is  void.  D.  of 
Marlborough  v.  E.  Godolphin,  1  Ed.  404,  aff.  5  B.  P.  C.  592. 

All  limitations  expectant  on  or  ulterior  to  a  devise  or  limitation  void 
for  remoteness  are  also  void.  Thus,  if  there  is  a  limitation  to  the 
first  or  other  son  of  A.  (who  has  no  son)  at  twenty-three,  and  if  he 
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shall  have  no  such  son  over,  hoth  limitations  are  void.  Proctor  v. 
Bp.  of  Bath  and  Wells,  2  H.  B.  358  ;  Cambridge  v.  Rous,  8  Ves. 
24 ;  see  Monypenny  v.  Bering,  2  D.,  M.  &  G.  145 ;  Hardcastle  v. 
Hardcastle,  1  H.  &  M.  405. 

When  the  gift  over  is  to  take  effect  on  the  happening  of  one  event 
which  is  too  remote  or  of  another  which  is  not,  if  the  latter  event 
happens  the  gift  over  will  be  good,  as  where  there  is  a  limitation  m 
case  A.  should  die  without  leaving  issue  male,  or  in  case  such  issue 
male  should  die  without  issue  to  B.,  and  A.  dies  without  issue  male, 
the  gift  over  will  take  effect,  though  the  latter  alternative  limitation  is 
void.  Longhead  v.  Phelps,  2  W.  B.  704  ;  Minter  v.  Wraith,  13  Sim. 
52.  Where  the  gift  was  (in  effect)  to  A.  for  life,  remainder  to  A.'s 
sons  at  twenty-three,  daughters  at  twenty-one,  if  A.  should  die  with- 
out leaving  a  son  who  should  attain  twenty-three,  or  daughter  twenty- 
one  over.  It  was  held  that  the  devise  could  be  split  into  two  alterna- 
tives, if  A.  should  die  not  leaving  any  child,  which  was  good,  and  not 
leaving  any  children  attaining  the  prescribed  age,  which  was  bad. 
Evers  v.  Challis,  7  H.  L.  C.  531 ;  see  Re  Thatcher's  Trusts,  26Bea. 
365.  So  where  there  was  a  devise  to  A.  for  life,  and  after  his  death 
to  his  children  who  should  attain  twenty-one,  and  the  issue  of  any 
child  who  should  die  under  tiventy-one  leaving  issue  ivho  should  attain 
that  age ;  but,  in  case  there  should  be  no  child,  nor  the  issue  of 
any  child  of  A.  who  should  attain  twenty-one,  over  :  it  was  held,  that 
the  gift  over  was  divisible  into  two  distinct  alternative  gifts,  viz.,  (1)  a 
gift  over  in  the  event  of  there  never  being  any  child  of  A. ;  (2)  a  gift 
over  in  the  event  of  no  child  or  issue  of  any  child  of  A.  attaining 
twenty-one :  and  that  consequently  the  first  alternative  was  not  too 
remote,  and  the  gift  over  was  in  the  events  which  had  happened  good. 
Watson  V.  Young,  28  Ch.  D.  436. 

In  a  case  already  frequently  referred  to  {Cattlin  v.  Brown,  11  Ha. 
372),  Vice-Chancellor  Wood,  in  a  most  elaborate  judgment,  laid  down 
five  rules,  some  of  which  have  already  been  mentioned ;  but  as  they 
are  of  great  importance,  and  afford  considerable  assistance  in  the  solu- 
tion of  questions  of  remoteness,  they  would,  I  thought,  be  properly 
placed  together  at  the  end  of  this  title.  (1.)  "  The  first  rule  is,  that 
an  executory  devise  is  bad  unless  it  be  clear  at  the  death  of  the 
testator  that  it  must  of  necessity  vest  in  some  one,  if  at  all,  within  a 
life  in  being  and  twenty-one  years  afterwards ; "  citing  Ld.  Dun- 
gannon  v.  Smith,  12  01.  &  F,  546,  570.  (2.)  "The  second  rule  is, 
that  you  must  ascertain  the  objects  of  the  testator's  bounty  by  con- 
struing his  will  without  any  reference  to  the  rules  of  law  which 
prohibit  remote  limitations,  and  having,  apart  from  any  consideration 
of  the  effect  of  those  rules  in  supporting  or  destroying  the  claim, 
arrived  at  the  true  construction  of  the  will,  you  are  then  to  apply 
the  rules  of  law  as  to  perpetuities  to  the  object  so  ascertained." 
Pearks  v.  Moseley,  L.  E.,  5  App.  C.  714.  (3.)  "  Thirdly,  if  the 
devise  be  to  a  single  person  answering  a  given  description,  and  any  one 
member  of  the  series  intended  to  take  may  by  possibility  be  a  persoii 
excluded  by  the  rule  as  to  remoteness,  then  no  person  whatever  can 
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take,  because  the  testator  has  expressed  his  intention  to  include  all, 
and  not  to  give  to  one  excluding  others  ; "  citing  Proctor  v.  The 
Bishop  of  Bath  and  Wells,  2  H.  B.  358.  (4.)  "  The  fourth  rule  is, 
that  where  the  devise  is  to  a  class  of  persons  answering  a  given 
description,  and  any  member  of  that  class  may  possibly  have  to  be 
ascertained  at  a  period  exceeding  the  limits  allowed  by  law,  the  same 
consequence  follows  as  in  the  preceding  rule;  and,  for  the  same 
reason,  you  cannot  give  the  whole  property  to  those  who  are  in  fact 
ascertained  within  the  period  and  might  have  taken  if  the  gift  had 
been  to  them  nominatim,  because  they  were  intended  to  take  in  shares 
to  be  regulated  in  amount,  augmented  or  diminished  according  to  the 
number  of  the  other  members  of  the  class,  and  not  to  take  exclusively 
of  those  other  members.  Of  this  rule  the  cases  of  Jee  v.  Audley  (1 
Cox,  324),  Leake  v.  Robinson  (2  Mer.  363),  and  Gooch  v.  Gooch  (14 
Bea.  565)  are  illustrations."  (5.)  "  The  fifth  and  last  rule  to  which 
I  need  advert  is  this, — that  where  there  is  a  gift  or  devise  of  a 
given  sum  of  money  or  property  to  each  member  of  a  class,  and  the 
gift  to  each  is  wholly  independent  of  the  same  or  similar  gift  to  every 
other  member  of  the  class,  and  cannot  be  augmented  or  diminished 
according  to  the  number  of  the  other  members,  then  the  gift  may  be 
good  as  to  those  within  the  limits  allowed  by  law.  This  was  settled 
in  the  case  of  Storrs  v.  Benboiv,  2  M.  &  K.  46." 

The  question  of  perpetuities  not  unfrequently  arises  in  connection 
with  powers.  As  will  be  seen  in  that  title,  the  general  rule  as  to  ap- 
pointments in  execution  of  powers  is  that  the  former  are  to  be  read  as  if 
contained  in  the  latter.  Post,  tit.  "Powers,"  Ch.  VII.  If,  therefore,  by 
the  power  and  appointment  taken  together  the  latter  is  too  remote,  it 
fails.  See  ib.  But  where  the  power  is  of  such  a  nature  that  the  pro- 
perty subject  to  it  is  in  effect  the  absolute  property  of  the  donee  of 
the  power,  this  rule  does  not  apply.  In  such  cases  "the  period  for 
the  commencement  of  the  limitations  in  point  of  perpetuity  is  the 
time  of  the  execution  of  the  power,  and  not  of  the  creation  of  it." 
Sug.  Pow.  395,  8th  ed.  As  where  there  is  the  common  limitation  to 
uses  to  bar  dower,  and  the  donee  appoints  under  the  power,  as  he  is 
absolute  owner,  the  time  as  regards  perpetuity  runs  from  the  appoint- 
ment, lb.  394.  So  where  a  married  woman  exercises  a  general 
testamentary  power.  Rous  v.  Jackson,  29  Ch.  D.  521 ;  not  following 
In  re  Powell's  Trusts,  39  L.  J.,  Ch.  188.  Rotts  v.  Jackson  was  fol- 
lowed in  Edmunds  v.  Edmunds,  W.  N.  1885,  p.  206.  See  post,  tit. 
"  PowBES,"  Ch.  VII.,  sec.  1. 

With  reference  to  appointments  by  will,  it  may  be  observed,  that 
although  an  appointment  is  to  objects  too  remote  if  considered  with 
reference  to  the  time  of  the  creation  of  the  power,  it  will  be  valid  if 
not  too  remote  when  the  will  comes  into  operation.  Post,  tit. 
"  Powers,"  p.  859. 
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Powers  may  be  described  generally,  as  authorities  to  dispose  of  or 
deal  with  property  real  or  personal,  or  to  nominate  others  so  to  do, 
such  authorities  being  either  reserved  by  the  owners  of  the  property 
to  themselves  or  given  to  others  with  or  without  an  estate  or  interest 
in  the  subject-matter  on  which  the  powers  are  to  operate. 

Prior  to  the  Statute  of  Uses  (27  Hen.  8,  c.  10),  powers  were  com- 
mon law  authorities,  and  merely  directory  as  to  the  conveyance  of 
estates.  Thus,  where  property  was  conveyed  to  A.  to  sujh  uses  as 
the  owner  or  a  stranger  should  direct  or  appoint,  A.  took  the  legal 
estate,  and  when  the  use  was  declared,  that  is,  the  person  who  was  to 
take  beneficially,  viz.,  the  cestui  que  use,  was  named,  A.  was  bound  to 
convey  the  legal  estate  to  him.  The  cestui  que  use  then  answering 
almost  exactly  to  the  cestui  que  trust  of  the  present  day. 

Since  the  Statute  of  Uses  an  appointment  may  have,  and  frequently 
has,  the  effect  of  transferring  the  legal  and  not  merely  the  equitable 
estate.  For,  in  the  case  supposed,  the  legal  seisin  to  serve  the  uses 
is  in  A.,  and  when  the  power  is  exercised  the  legal  estate  is  transferred 
at  once  by  force  of  the  appointment,  without  any  further  conveyance 
on  the  part  of  A.  This  seisin  in  A.  may  serve  any  number  of  estates 
for  life  or  lives  in  succession,  in  tail,  &c.  &c. 

Powers  are : — 1.  Appendant  or  appurtenant.  That  is,  where  the 
deed  creating  the  power  gives  an  estate  to  the  donee  of  the  power,  or 
he  has  an  estate  at  the  time  of  the  execution  of  the  deed,  and  the 
power  is  to  take  effect  wholly  or  in  part  out  of  it.  The  power  in  this 
case  is  termed  appendant,  as  it  depends  upon  such  estate.  Thus  a 
leasing  power  given  to  tenant  for  life  is  appendant  and  takes  effect 
wholly  or  in  part  out  of  his  interest.     Sug.  Pow.  8th  ed.,  46. 

2.  In  gross,  sometimes  termed  collateral.  In  this  case,  also,  the 
donee  has  an  estate  in  the  property ;  but  the  exercise  of  the  power 
does  not  create  any  interest  attaching  on  such  estate.  As  where 
tenant  for  life  has  power  to  appoint  an  estate  after  his  death.     lb. 

3.  Simply  Collateral  or  naked.  Powers  of  this  kind  arise  where  a 
person  takes  no  estate  and  no  interest  in  the  property,  but  has  power 
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to  charge  or  dispose  of  it  for  tte  benefit  of  others.  _  As  where  a  power 
is  given  to  executors  to  sell  land  ;  no  estate  in  it  being  limited  to 
them.  Sug.  Pow.  47,  112.  This  is  sometimes  a  point  of  importance ; 
for  instance,  where  the  land  is  of  copyhold  tenure.  For  the  executors 
under  such  a  power  can  sell,  and  entitle  the  purchaser  from  them  to 
be  admitted,  without  being  admitted  themselves.  Olass  v.  Richard- 
son, 2  D.,  M.  &  G.  658 ;  Reg.  v.  Wilson,  3  B.  &  S.  201.  As  to  the 
foregoing  classification,  see  Dickenson  v.  Teasdale,  1  D.,  J.  &  S.  62, 
59.     In  re  D'Angibau,  15  Ch.  D.  228,  232. 

Sometimes  powers  are  termed  primary  and  subsidiary.  A  primary 
power  is  where  there  is  a  limitation  to  such  uses  as  the  donee  of  the 
power  shall  appoint ;  and  in  default  of,  and  until  appointment,  to 
certain  declared  uses.  A  subsidiary  power  is  where  there  is  a 
limitation  to  certain  declared  uses ;  e.g.  in  strict  settlement,  fol- 
lowed by  a  power  of  revocation  and  new  appointment.  Sug.  Pow. 
376,  n. 

Powers  also  may  be  general — that  is,  unrestricted  as  to  the  objects 
to  or  amongst  whom  the  appointment  is  to  be  made — or  special,  that 
is,  restricted  to  a  particular  class ;  for  instance,  the  children  of  a  par- 
ticular person.  Many  instances  of  these  kinds  of  powers  will  be 
pointed  out  in  the  subsequent  pages  of  this  title. 

The  division  into  powers  appendant,  in  gross  and  collateral,  is 
chiefly  important  with  regard  to  the  suspension,  extinguishment, 
release  and  merger  of  powers.  These  matters  will  be  treated  of  here- 
after. 
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No  particular  form  of  words  is  necessary  to  create  a  power  where 
the  intention  is  clear  that  it  shall  be  exercised.  As  if  property  be 
specifically  devised,  but  the  testator  directs  that,  if  necessary,  money 
shall  be  raised  out  of  it,  the  executors  will  have  a  power  of  sale.    See 
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Bateman  v.  Bateman,  1  Atk.  421.  Where  a  power  is  created  by  one 
instrument  by  reference  to  a  power  contained  in  another,  the  former 
power  will  be  simply  co-extensive  with  the  latter,  and  will  not  be  held 
to  include  other  powers  which  are  contained  in  the  instrument  which 
is  referred  to.  Thus,  if  there  are  joint  and  several  powers  in  a  settle- 
ment given  to  husband  and  wife,  and  afterwards  by  a  will  the  same 
joint  power  over  other  property  is  given  as  that  contained  in  the  settle- 
ment, this  will  not  include  the  several  power.  Grossman  v.  Bevan, 
27  Bea.  502.  "Where  a  power  is  subject  to  restrictions  as  to  the 
extent  to  which  it  may  be  exercised,  and  another  power  of  the  like 
nature  is  created,  but  without  mention  of  any  similar  restrictions,  the 
latter  power  is  absolute  and  unrestricted.  Harrington  v.  Harrington, 
L.  E.,  3  H.  L.  295.  But  where  freeholds  were  settled  to  certain 
uses,  and  with  and  subject  to  certain  powers,  and  there  was  a  covenant 
to  surrender  copyholds  to  the  same  uses,  it  was  held  that  the  copyholds 
were  subject  to  the  same  powers  as  the  freeholds.  Minton  v.  Kir- 
ivood,  L.  K.,  3  Ch.  614. 

Questions  frequently  arise  whether  a  mere  power,  or  the  absolute 
interest  in  the  form  of  a  power,  has  been  given.     A  gift  with  or  without 
any  prior  interest  to  A.,  or  to  such  uses  as  A.  shall  appoint,  gives  him 
the  fee  or  whole  interest.    Re  Maxwell's  Trusts,  24  Bea.  246 ;  Langham 
V.  Nenny,  3  Ves.  470.    So  a  bequest  of  property  to  A.  for  such  purposes 
as  he  shall  think  fit  {Paice  v.  Archhp.  of  Canterbury,  14  Ves.  370),  or 
of  a  fund  to  be  disposed  of  as  he  thinks  proper,  to  be  paid  after  his 
death,  gives  the  absolute  interest.     Hixon  v.  Oliver,  13  Ves.  108  ; 
Re  Mortlock's  Trusts,  3  K.  &  J.  456.     So  a  gift  to  a  person  indefi- 
nitely,  with   a   superadded  power  of  disposition  by  deed   or  will. 
Bradley  v.  Westcott,  13  Ves.  453.     And  a  gift  of  the  interest  of  stock 
to  a  woman  for  her  separate  use,  at  her  death  to  leave  to  whom  she 
may  choose,  is  a  gift  of  the  absolute  interest.     Southouse  v.  Bate,  16 
Bea.  132 ;  see  Phillips  v.  Brydon,  26  Bea.  77.     So  under  a  gift  to  a 
person  absolutely  for  life,  and  then  to  be  disposed  of  as  he  thinks  fit 
(without  any  reference  to  the  mode  of  so  doing),  he  takes  the  absolute 
interest.     Re  Davids'   Trusts,  1  Johns.  495.     And  a  limitation  of 
property  to  the  separate  use  of  a  married  woman,  gives  her  the  abso- 
lute power   of  disposition.     Peacock  v.   Monk,    2  Ves.    sen.    190 ; 
Fettiplace  v.  Gorges,  3  B.  C.  C.  8  ;  see  Essex  v.  Atkins,  14  Ves.  542 ; 
comp.  Pennock  v.  Pennock,  L.  E.,  13  Eq.  144,  and  the  cases,  infra. 
A  gift  also  of  the  absolute  interest  will  not  be  abridged  by  a  super- 
added general  power  of  appointment  {Elton  v.  Sheppard,  1  B.  C.  C. 
532 ;  Combet^y.  Graham,  1  R.  &  My.  450 ;  Phillips  v.  Brydon,  26 
Bea.  77),  although  a  class  is  designated,  e.  g.  children  to  whom  the 
disposition  is  to  be  made  {Howorth  v.  Dewell,  29  Bea.  18),  or  the 
power  is  to  be  exercised  by  will,  and  there  is  a  gift  over  in  default  of 
appointment  {Weale  v.  Ollive,  32  Bea.  421),  or  where,  after  the  gift 
of  the  absolute  interest,  there  is  a  declaration  of  intention  that  the 
gift  is  to  be  for  life,  with  a  general  power  of  disposition.     Doe  v. 
Lewis,  3  A.  &  E.  123. 
A  limitation  or  gift  to  a  person  for  life,  with  remainder  as  he  may 
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by  deed  or  will  appoint,  with  remainder  to  himself  absolutely,  gives 
the  entire  interest.  The  fee  or  absolute  interest  vests  until  the 
execution  of  the  power.  If  an  appointment  be  made  it  will  take  effect 
under  the  power,  but  if  not,  the  property  will  descend  or  devolve, 
according  to  the  nature  of  it,  upon  the  real  or  personal  representatives 
of  the  person  to  whom  the  property  is  so  limited.  See  Maundrell  v. 
Maundrell,  10  Ves.  255  ;  Anderson  v.  Dawson,  15  Ves.  536  ;  Daniel 
V.  Dudley,  1  Ph.  1.  Where  the  donee  of  the  power  does  not  take  the 
absolute  interest  in  default  of  appointment,  the  question  arises,  what 
is  the  eifect  of  a  life  interest  coupled  with  a  general  power  ?  Such 
questions  have  frequently  arisen  with  reference  to  the  limitation  to  a 
female  for  life,  with  a  general  power  to  appoint  by  deed  or  will,  or  will 
only.  The  limitation  of  an  estate  for  life,  with  power  to  appoint  the 
remainder  absolutely,  by  deed  or  will,  does  not  give  the  absolute 
interest  where  the  donee  does  not  take  absolutely  in  default  of 
appointment,  unless  an  appointment  be  made  by  the  instrument,  and 
with  the  formalities  required  by  the  power.  Reith  v.  Seymour,  4 
Euss.  263 ;  Scott  v.  Josselyn,  26  Bea.  174.  Pennock  v.  Pennoek, 
L.  E.,  13  Eq.  144.  So  where  there  is  a  general  power  to  appoint, 
not  preceded  by  a  life  estate,  the  power  being  vested  in  husband 
and  wife  during  the  coverture.  Hughes  v.  Wells,  9  Ha.  749  ;  comp. 
Re  Davids'  Trusts,  1  Johns.  495 ;  and  Southouse  v.  Bate,  16  Bea. 
132.  But  a  limitation  to  the  separate  use  of  a  married  woman  for 
life  with  remainder  as  she  shall  by  deed  or  will  appoint,  in  default,  to 
her  executors  or  administrators,  vests  the  absolute  interest  in  her  for 
her  separate  use.  The  Lon.  Chart.  Bank  of  Australia  v.  Lempriere, 
L.  E.,  4  P.  C.  572.  See  Barford  v.  Street,  16  Ves.  135.  Where  a 
testator  gave  all  his  property  to  his  widow  for  her  life,  to  be  disposed  of 
as  she  might  think  proper  for  her  own  use  and  benefit  according  to  the 
nature  and  quality  thereof,  and  in  the  event  of  her  decease,  should 
there  be  anything  remaining,  he  gave  it  to  certain  persons,  it  was 
held  that  the  widow  had  no  power  to  dispose  of  the  property  by  wUl, 
and  that  on  her  death  it  went  to  the  ulterior  takers  named  in  the 
husband's  will.  Herring  v.  Barrow,  14  Ch.  D.  263.  Whether  she 
took  anything  more  than  a  life  estate  with  a  right  to  enjoy  the  pro- 
perty in  specie,  qucere,  ib. 

If  there  is  a  general  power  the  donee  may  appoint,  and  if  the  power 
be  to  appoint  by  writing  or  deed,  he  may,  by  such  writing  or  deed, 
dispose  of  it  as  he  thinks  fit,  to  himself  or  anyone  else,  thus  in  effect 
making  it  his  own  absolute  property  in  his  lifetime,  notwithstanding 
a  direction  that  if  the  appointment  be  made  by  deed,  it  shall  not  come 
into  operation  until  after  his  death.  Alexander  v.  Young,  6  Ha.  393. 
And  where  the  matter  is  before  the  court,  the  property  will  be  ordered 
to  be  transferred  to  the  donee  of  the  power,  without  the  execution  of  a 
formal  appointment.  Holloway  v.  Clarkson,  2  Ha.  521 ;  Page  v.  Soper, 
11  Ha.  321 ;  Vivian  v.  Mortlock,  21  Bea.  252.  If  shares  are  settled 
subject  to  an  appointment  by  deed  or  will,  a  transfer  of  the  shares  by 
deed  which  the  donee  of  the  power  executes  is  an  execution  of  the 
power.     Marler  v.  Tommas,  L.  E.,  17  Eq.  8. 
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In  Hobday  v.  Peters  (28  Bea.  354),  the  Master  of  the  EoUs  ob- 
served (p.  358),  that,  "  if  a  general  power  of  appointment  is  expressly 
given  to  a  married  woman  over  any  property,  it  does  not  thereby 
become  settled  to  her  separate  use  ;  nor  does  it  become  so  by  her 
exercising  the  power."  But  if  she  were  to  appoint  to  her  own  sepa- 
rate use,  it  might  be  contended  that  equity  would  give  effect  to  the 
appointment. 

If  the  power  be  to  appoint  by  will  only,  with  remainder  over  in- 
default  of  appointment,  an  immediate  disposition  of  the  fund  cannot 
be  made,  and  it  can  only  take  effect  under  a  will  and  after  death. 
Sockett  V.  Wray,  4  B.  C.  C.  483  ;  Reid  v.  Shergold,  10  Ves.  370 ; 
Bradley  v.  Westcott,  13  Ves.  445  ;  Anderson  v.  Dawson,  15  Ves.  532. 
Sometimes  the  remainder  in  personal  estate,  though  not  expressly 
limited  to  the  donee  of  the  power,  is  limited  to  his  or  her  next  of  kin, 
a  form  of  limitation  different  in  its  effect  from  that  of  a  limitation  to 
the  executors  or  administrators  of  a  person  which  gives  the  absolute 
interest  in  personalty,  like  the  limitation  of  real  estate  to  the  heirs. 
In  Lee  v.  Muggeridge  (1  V.  &  B.  118),  realty  and  personalty  were 
limited  to  the  wife's  separate  use  during  the  joint  lives  of  her  husband 
and  herself,  and  if  she  survived,  for  her  heirs  and  executors,  if  he  sur- 
vived, as  she  should  by  will  appoint ;  in  default  of  appointment  the 
real  estate  was  limited  over,  the  personal  estate  to  her  executors.  It 
was  held  that  the  wife  could  not,  during  the  coverture,  dispose  of  or 
bind  the  capital  to  which  she  was  contingently  entitled  on  surviving 
her  husband.     See  Triminell  v.  Fell,  16  Bea.  537. 

In  Anderson  v.  Dawson  (15  Ves.  532),  a  life  interest  was  given  to 
the  wife  for  her  separate  use,  after  her  death  for  her  intended  husband 
for  life,  and  after  the  death  of  the  survivor  in  trust  to  transfer  the 
capital  according  to  her  appointment  by  will,  and  in  default  of  appoint- 
ment in  trust  for  her  next  of  kin.  The  husband  died.  It  was  held, 
that  the  wife  took  an  interest  for  life  only,  with  a  power  of  disposition 
by  will,  and  was  not  entitled  to  a  transfer  of  the  fund.  But  in  Godsal 
V.  Webb  (2  Ke.  99),  where  the  fund  consisted  of  a  policy  on  the  wife's 
life,  the  premiums  on  which  were  payable  out  of  her  separate  estate, 
the  trusts  being  for  the  husband  for  life,  and  at  his  death  for  the  wife's 
appointees  by  will,  in  default  of  appointment  for  her  next  of  kin  ;  and 
the  husband  died  in  her  lifetime,  it  was  held  that  she,  together  with 
the  trustees,  could  make  a  valid  assignment  of  the  policy.  In  this 
case  Lord  Langdale,  M.R.,  distinguished  it  from  the  preceding  case, 
upon  the  ground  that  there  the  funds  were  realised,  whereas  in  the 
case  before  him  the  fund  consisted  of  a  policy,  which,  having  regard  to 
the  settlement,  she  was  not  bound  to  keep  up. 

If  a  person  has  a  general  power  of  charging  for  his  own  benefit,  or 
a  general  power  of  appointment,  and  exercises  it,  the  property  so 
charged  or  appointed  will  form  part  of  his  assets  for  the  benefit  of  his 
creditors.  Lassells  v.  Ld.  Cm-nwallis,  2  Ver.  465  ;  Troughton  v. 
Troughton,  3  Atk.  656  ;  Jenney  v.  Andrews,  6  Madd.  264  ;  Edie  v. 
Babington,  3  Ir.  Ch.  Rep.  568.  Whether  the  rule  applies  to  appoint- 
ments by  married  women  will  be  presently  considered,     The  rights  of 
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creditors,  however,  will  be  defeated  in  such  cases  if  the  appointee  con- 
veys for  a  valuable  consideration,  and  the  person  giving  such  con- 
sideration will  have  a  better  right  than  the  creditors  of  the  appointor. 
George  v.  Milbanke,  9  Yes.  189  ;  Dauheny  v.  Cockburn,  1  Mer,  626, 
638.  Where  a  married  woman  exercises  a  general  power  of  appoint- 
ment by  will,  she  may,  of  course,  by  the  appointment  charge  the  ap- 
pointed property  with  the  payment  of  debts.  Owens  v.  Dickenson, 
Cr.  &  Ph.  48.  But  without  such  a  charge  the  appointees  under  a 
general  power  would  not  formerly  have  been  trustees  for  the  general 
creditors  of  the  appointor.  Vauglian  v.  Vanderstegen,  2  Dr.  165 ; 
Blackford  v.  Woolley,  2  Dr.  &  Sm.  204 ;  Shattock  v.  Shattock,  L.  E., 

2  Eq.  182,  although  in  Johnson  v.  Gallagher  (7  Jur.,  N.  S.  273), 
Turner,  L.J.,  expressed  a  contrary  opinion,  which  appears  to  be  justi- 
fied by  some  earlier  cases,  as  Hulme  v.  Tenant  (1  B.  C.  C.  16),  Heatley 
V.  Thomas  (15  Ves.  596).  The  opinion  of  Turner,  L.J.,  has  been  con- 
firmed by  the  Privy  Council  in  The  Lon.  Chart.  Bank  of  Australia  v. 
Lempriere,  L.  E.,  4  P.  C.  572.  In  this  case  there  was  a  life  estate  to 
the  wife's  separate  use,  with  a  power  to  appoint  by  deed  or  will,  and 
this  was  held  to  give  her  the  absolute  interest.     See  Mayd  v.  Field, 

3  Ch.  D.  587,  693.  In  Godfrey  v.  Harben,  13  Ch.  D.  216,  the  power 
was  to  appoint  by  icill  only ;  the  power  was  executed,  and  it  was  held 
that  the  appointed  property  was  assets  for  the  payment  of  the  ap- 
pointor's creditors.  The  power  in  this  case  being  by  will  only  is 
commented  upon  by  Cotton,  L.J.,  in  Pike  v.  Fitzgibbon,  17  Ch.  D. 
454,  466.  Shattock  v.  Shattock,  sup.,  and  similar  cases  would  not,  it 
is  considered,  now  be  followed.     See  the  cases  ante,  pp.  394,  395. 

And  if  a  wife  had  incurred  debts  before  her  marriage  or  during  the 
marriage  by  fraud,  e.g.  by  representing  herself  as  sole,  it  was  held, 
even  before  the  last  cited  cases,  that  the  property  appointed  by  her 
under  a  general  power  was  liable,  in  the  hands  of  the  appointee,  to 
discharge  such  debts,  if  her  separate  estate  or  general  assets  proved 
insufficient.  Vaughan  v.  Vanderstegen,  2  Dr.  363,  408 ;  Dalbiac  v. 
Dalbiac,  16  Ves.  126  ;  Hobday  v.  Peters,  28  Bea.  354. 

By  the  Succession  Duty  Act  (16  &  17  Vict.  c.  51),  "  where  any 
person  shall  have  a  general  power  of  appointment,  under  any  disposi- 
tion of  property  taking  effect  upon  the  death  of  any  person  dying  after 
the  time  appointed  for  the  commencement  of  this  act,  over  property, 
he  shall,  in  the  event  of  his  making  any  appointment  thereunder,  be 
deemed  to  be  entitled  at  the  time  of  his  exercising  such  power  to  the 
property  or  interest  thereby  appointed,  as  a  succession  derived  from 
the  donor  of  the  power ;  and  where  any  person  shall  have  a  limited 
power  of  appointment  under  a  disposition  taking  effect  upon  any  such 
death  over  property,  any  person  taking  any  property  by  the  exercise  of 
such  power  shall  be  deemed  to  take  the  same  as  a  succession  derived 
from  the  person  creating  the  power  as  predecessor"  (s.  4).  See  J?e 
Lovelace,  4  De  G.  &  J.  340 ;  Re  Wallop's  Trusts,  1  D.,  J.  &  S.  656 ; 
Hanson's  Succession  Duty  Act,  3rd  ed.  256. 

A  power  to  dispose  of  property  without  expressly  stating  for  what 
estate  it  is  to  be  limited,  authorizes  an  appointment  of  the  fee.     Leefe 
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V.  Saltingston,  Fr.  K.  B.  176  ;  Tomlinson  v.  Dighton,  1  P.  W. 
149. 

And,  generally,  a  power  to  appoint  an  estate  for  a  particular  interest 
may  be  executed  by  appointing  it  for  a  less  interest.  Bovey  v.  Smith, 
IVer.  815. 

And  a  power  to  appoint  any  part,  with  a  gift  over  of  what  is  unap- 
pointed,  is  a  power  to  appoint  the  whole.  Cooke  v.  Farrand,  7  Tauu. 
122. 

Where  there  is  a  settlement  of  an  estate  with  powers,  and  a  fresh 
settlement  of  part  of  the  estate  with  similar  powers,  it  is  a  question 
of  intention,  whether  the  latter  powers  are  to  be  cumulative  or  not. 
Wigsell  v.  Smith,  5  Euss.  299.  And  there  may  be  two  distinct  powers 
for  the  same  purpose.  Thus,  there  may  be  a  power  of  sale  implied 
from  a  charge  of  debts,  which  may  be  exercised  during  the  lifetime  of 
the  tenant  for  Hfe,  though  by  the  will  an  express  power  of  sale  is  given 
to  be  exercised  after  his  death.     Gosling  v.  Carter,  1  Coll.  644. 
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Where  a  mere  collateral  or  naked  power  is  given  to  two  or  more  by 
name,  as  A.  and  B.,  or  to  several  by  name  and  description,  as  "  A.  and 
B.,  my  executors,"  it  will  not  devolve  on  the  survivors  or  survivor. 
Co.  Lit.  113  a ;  Lane  v.  Debenham,  11  Ha.  188,  192.  And  a  power 
to  be  exercised  with  the  consent  of  several  by  name,  cannot  be  exer- 
cised by  the  survivors.  Ativaters  v.  Birt,  Cro.  Eliz.  856  ;  Montefiore 
v.  Brown,  7  H.  L.  C.  241.  But  a  power  given  to  persons  generally, 
and  annexed  to  the  office,  for  instance,  to  trustees  or  executors,  and 
not  liy  name,  will  survive  even  at  law,  if  there  are  two  or  more  to 
answer  the  terms  of  the  power  (Co.  Lit.  113  a),  or  even  one  {ih.,  n.  2) ; 
at  all  events  where  the  power  is  a  power  of  sale,  and  the  sale  is  by  a 
surviving  executor  {Forbes  v.  Peacock,  11  M.  &  W.  630  ;  Sug.  Pow. 
128  ;  see  Byam  v.  Byam,  19  Bea.  58  ;  Bartley  v.  Bartley,  3  Drew. 
384)  or  trustee.  Lane  v.  Debenham,  sup.  But  if  executors  or  trus- 
tees take  an  estate  with  a  power  implying  personal  confidence,  for 
instance,  the  appointment  of  property  among  a  class  of  persons,  those 
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only  to  whom  the  power  is  expressly  given  can  exercise  it,  and  there 
will  be  no  survivorship.  Cole  v.  Wade,  16  Ves.  45.  Though  where 
there  is  a  mere  ordinary  power  to  be  exercised,  notwithstanding  it  may 
involve  discretion  to  a  certain  extent,  for  instance,  to  sell  or  mortgage, 
a  surviving  trustee  may  exercise  it.  Lane  v.  Debenham,  11  Ha.  188  ; 
see  Hind  v.  Poole,  1  K.  &  J.  383.  In  Sykes  v.  Sheard  (9  Jur.,  N.  S. 
886,  1262),  a  testator  directed  a  sale  of  his  property  by  trustees,  but 
not  without  the  consent  of  his  sons  and  daughters.  One  of  the 
daughters  died,  and  on  a  subsequent  sale  by  the  trustees,  with  the 
consent  of  the  survivors,  the  title  was  held  too  doubtful  to  force  on  a 
purchaser.  A  power  of  sale  to  several  trustees  and  their  heirs  cannot 
be  exercised  after  the  death  of  one  trustee  (Townsend  v.  Wilson,  1  B. 
&  Al.  608) ;  but  Lord  Eldon  disapproved  of  this  case.  See  Hall  v. 
Dewes,  Jac.  p.  193.  It  may  be  doubtful,  therefore,  whether  it  would 
now  be  followed  ;  and  see  Hind  v.  Poole,  1  K.  &  J.  383.  If,  under  a 
power  to  two  and  the  survivor  to  appoint,  with  or  without  a  power  of 
revocation,  a  joint  appointment  be  made  reserving  a  power  of  revoca- 
tion to  them  or  the  survivor,  the  survivor  may  revoke  and  make  a  fresh 
appointment.     Brudenell  v.  Elwes,  7  Ves.  882. 

When  a  power  from  its  nature  implies  that  a  personal  trust  and 
confidence  is  reposed  in  the  donee,  he  must  use  his  own  judgment  in 
the  exercise  of  it,  and  cannot  delegate  the  power  to  another ;  thus,  a 
discretionary  power  to  appoint  to  children  cannot  be  delegated.  Alex- 
ander V.  Alexander,  2  Ves.  sen.  640  ;  Ingram  v.  Ingram,  2  Atk.  88. 
Executors  having  a  bare  authority  to  sell  cannot  delegate  it  to  another. 
Combes'  Case,  9  Eep.  76  b.  But  a  power  coupled  with  the  absolute 
ownership  may  be  delegated.  Thus,  where  an  estate  is  limited  to 
such  uses  generally  as  A.  shall  appoint,  he  may  appoint  to  such  uses 
as  B.  shall  appoint,  and  so  on  toties  quoties,  and  the  ultimate  uses 
appointed  will  be  executed  by  the  statute.  Sug.  Pow.  8th  ed.  195. 
A  power  to  A.  and  his  assigns  may  be  executed  by  the  assigns  duly 
appointed  from  time  to  time.     How  v.  Whitfield,  1  Vent.  338,  339. 

By  the  Bankruptcy  Act  of  1869  (32  &  33  Vict.  c.  71),  amongst 
other  authorities  vested  in  the  trustee,  he  has  "  the  capacity  to 
exercise  and  to  take  proceedings  for  exercising  all  such  powers  in  or 
over  or  in  respect  of  property  as  might  have  been  exercised  by  the 
bankrupt  for  his  own  benefit  at  the  commencement  of  his  bankruptcy 
or  during  its  continuance,  except  the  right  of  nomination  to  a  vacant 
ecclesiastical  benefice  "  (s.  16,  sub-sec.  4).  The  Act  of  1883, 46  &  47 
Vict.  c.  62,  is  the  same,  the  words  "before  his  discharge "  being 
substituted  for  those  in  italics,  s.  44  (ii).  He  may  also  "  exercise  any 
powers,  the  capacity  to  exercise  which  is  vested  in  him  under  the  act, 
and  execute  all  powers  of  attorney,  deeds  and  other  instruments 
expedient  or  necessary  for  the  purpose  of  carrying  into  effect  the 
provisions  of  this  act "  (s.  25,  sub-sec.  6).  The  Act  of  1883,  s.  56  (4), 
is  the  same.  This  capacity  of  the  trustee  cannot,  however,  extend  to 
a  power  vested  in  the  bankrupt  to  appoint  by  will.  For  no  man  can 
make  the  will  of  another.     Smith  v.  Wheeler,  1  Vent.  128,  131. 

By  the  16  &  17  Vict.  c.  70,  s.  136,  committees  of  the  estates  of 
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lunatics  may,  by  the  order  of  the  Lord  Chancellor,  exercise  various 
powers  vested  in  the  lunatics. 
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A  POWER  simply  collateral  could  not  formerly  be  suspended,  released 
or  extinguished  by  any  act  of  the  donee.  Thus,  if  executors  had  a 
mere  naked  power  to  sell  land,  they  could  not  release  it.  Co.  Lit. 
265  b ;  Trippet  v.  Eyre,  2  Vent.  110 ;  Sug.  Pow.,  8th  cd.,  49,  and 
App.  No.  1.  Nor  could  it  be  extinguished  by  any  act  of  a  stranger, 
as  by  his  levying  a  fine,  when  this  mode  of  assurance  was  in  force. 
Willis  V.  Shorral,  1  Atk.  476.  Now  by  the  Conveyancing  Act,  1881, 
44  &  45  Vict.  c.  41,  s.  52  (1)  "A person  to  whom  any  power,  whether 
coupled  with  an  interest  or  not,  is  given,  may  by  deed  release  or 
contract  not  to  exercise  the  power.  (2)  This  section  applies  to  powers 
created  by  instruments  coming  into  operation  either  before  or  after  the 
commencement  of  this  Act."     (I  January,  1882.) 

A  power  appendant  will  be  suspended  if  the  donee  of  the  power 
has  done  any  act  which  makes  it  inequitable  that  he  should  exercise 
his  power.  Thus,  a  tenant  for  life,  with  power  to  advance  portions  for 
his  children  in  his  lifetime,  cannot,  after  assigning  or  mortgaging  his 
life  interest,  exercise  his  power  to  the  prejudice  of  his  assignees  or 
mortgagees.  Noel  v.  Henley,  M'Cl.  &  Y.  302 ;  see  Hurst  v.  Hurst, 
16  Bea.  372.  So  a  tenant  for  life,  with  a  power  of  revocation,  cannot 
grant  a  lease  and  then  exercise  his  power  of  revocation  so  as  to  avoid 
the  lease.     See  Bringloe  v.  Goodson,  4  B.  N.  C.  726.     Nor  can  he 
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first  grant  a  lease  and  then  another  lease  to  the  prejudice  of  the  first 
lessee.     lb. 

A  complete  alienation  of  the  estate  to  which  a  particular  power  is 
appendant  extinguishes  the  power,  for  a  man  cannot  derogate  from  his 
own  grant,  which  would  be  the  case,  if,  after  a  conveyance  of  his 
estate,  he  could  by  means  of  the  power  create  another  estate,  which 
would  wholly  or  partly  take  effect  out  of  that  which  he  had  con- 
veyed. See  Ren  v.  Bulkeley,  Doug.  293.  Therefore,  if  a  tenant  for 
life,  with  power  to  grant  leases  in  possession,  conveys  his  life  interest, 
the  power  is  gone.  Ih.  Though  it  is  othei-wise  if  he  reserve  his 
power  to  be  exercised  with  the  consent  of  his  grantee.  Long  v. 
Rankin,  Sug.  Pow.  58,  and  App.  No.  2,  p.  895.  In  Alexander  v. 
Mills  (L.  E.,  6  Ch.  124),  however,  it  was  held  that  a  power  of  sale  to 
be  exercised  by  trustees  at  the  request  and  by  the  direction  of  the 
tenant  for  life,  was  not  extinguished  by  the  absolute  conveyance  of  the 
life  estate.  Nor  is  a  power  given  to  a  tenant  for  life  to  appoint  new 
trustees.  Hardaker  v.  Moorhouse,  26  Ch.  D.  417.  See  Holdsworth 
V.  Goose,  29  Bea.  Ill ;  Potts  v.  Brition,  L.  R.,  11  Eq.  433.  A 
power  vested  in  a  tenant  for  life  to  renew  leases  and  to  take  fines  on 
renewals  is  not  destroyed  either  by  a  mortgage  of  his  life  interest  or 
by  his  bankruptcy,  but  is  subject  to  the  rights  of  his  mortgagee  and 
trustee  in  bankruptcy.  Simpso7i  v.  Bathurst,  L.  E,.,  5  Ch.  193 ;  see 
the  decree,  ih.  pp.  202,  203.  And  if  a  tenant  for  life,  who  has  a  power 
of  sale  and  exchange,  or  power  to  consent  to  a  sale  or  exchange, 
mortgages  his  life  interest,  the  power  will  not  be  destroyed,  although 
it  is  not  expressly  reserved.  Tyrrell  v.  Marsh,  3  Bing.  31 ;  War- 
burton  v.  Farn,  16  Sim.  625  ;  Hill  v.  Pritchard,  Kay,  394.  So 
where  he  creates  a  partial  charge  on  the  property.  Ren  v.  Bidkeley, 
Doug.  293.  But  in  these  cases  the  power  cannot  be  exercised  so  as  to 
defeat  the  interests  previously  created  by  the  donee  of  the  power. 
Goodright  v.  Cator,  Doug.  477,  484.  Where  A.  had  a  life  interest  in 
property,  with  power  to  appoint  it  by  deed  or  will,  subject  to  a  condition 
that  if  he  should  forfeit  his  life  interest  the  property  should  go  as  if 
be  were  dead,  it  was  held  that  an  appointment  by  him,  by  vpill,  was 
inoperative,  if  afterwards  he  forfeited  his  life  interest.  Potts  v. 
Britton,  L.  R.,  11  Eq.  433. 

On  a  re-settlement  of  an  estate,  the  powers  in  the  old  settlement 
being  reserved,  they  may  be  exercised,  although  fresh  powers  of  the 
same  nature  are  given  in  the  new  settlement.  Roper  v.  liallifax, 
8  Taun.  845  ;  see  Morgan  v.  Rtitson,  16  Sim.  234.  Where  there  is 
an  estate  for  life  with  an  ultimate  remainder  in  fee  to  tenant  for  life, 
and  a  general  power  to  appoint  by  deed  or  will,  or  vdll  only,  interposed, 
so  that  in  default  of  appointment  the  estate  for  life  and  remainder 
will  coalesce,  the  fee  may  be  conveyed  and  the  power  extinguished,  and 
the  donee  of  the  power  cannot,  by  subsequently  attempting  to  exercise 
it,  defeat  his  own  conveyance.  Penne  v.  Peacock,  Ca.  t.  Tal.  41 ; 
Webb  V.  Ld.  Shaftesbury,  3  M.  &  K.  599.  The  same  rule  applies  to 
personalty.  Kirkpatrick  v.  Capel,  cited  Sug.  Pow.  75.  And  although 
the  life  estate  and  remainder  in  fee  will  not  coalesce,  but  there  is  a 
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power  of  appointing  the  remainder  by  will  (only),  the  entirety  may  be 
conveyed  by  deed,  and  by  an  appointment  by  will  under  the  power, 
the  grantor  covenanting  that  the  conveyance  shall  operate  to  release 
the  power,  so  far  as  any  will  in  pursuance  of  it  should  not  enure  to  the 
use  of  the. grantee.  Then,  if  the  will  is  not  revoked,  the  appoint- 
ment will  be  effectual  after  the  death  of  the  appointor.  Walmsley  v. 
Joioett,  22  L.  T.  279.  The  will,  however,  might  happen  to  be  revoked, 
and  then  the  persgn  taking  in  default  of  appointment  would  be  entitled, 
leaving  the  grantee,  or  purchaser  from  the  appointor,  to  his  remedy  (if 
any)  under  the  covenant.     Robinson  v.  Ommaney,  23  Ch.  D.  285. 

Formerly  fines  and  recoveries,  as  a  general  rule,  extinguished  all 
powers  vested  in  those  who  levied  or  suffered  them  (see  Bickley  v. 
Guest,  1  R.  &  My.  440),  and  a  disentailing  deed,  under  the  3  &  4 
Will.  4,  c.  74,  s.  15,  will  bar  powers  taking  eifect  in  defeasance  of  the 
estate  tail,  but  not  powers  incident  to  the  estate  of  the  tenant  for  life, 
unless  where  clearly  so  expressed,  and  with  his  consent.  Hill  v. 
Pritchard,  1  Kay,  394.  Where  an  estate  was  devised  to  uses  to 
secure  certain  annuities,  and  subject  thereto  in  strict  settlement,  with 
power  for  trustees  to  sell  at  the  request  of  the  tenant  for  life  under  the 
wUl,  and  the  estate  was  disentailed  and  resettled  (the  existing  life 
estate  being  postponed  to  certain  charges,  the  powers  of  the  will 
being  expressed  to  be  kept  alive),  it  was  held  that  the  trustees  for 
sale  and  the  tenant  for  life  could  make  a  good  title.  In  re  Wright's 
Trustees  and  Marshall,  28  Ch.  D.  93. 

If  A.  has  an  estate  for  life  with  a  power  of  appointment,  remainder 
to  him  in  fee,  so  that  the  estate  for  life  and  remainder  in  fee  would 
coalesce  in  default  of  appointment,  and  he  becomes  bankrupt,  the  fee 
vests  in  the  assignees,  and  he  cannot  defeat  it  by  an  exercise  of  his 
power.  Doe  v.  Britain,  2  B.  &  Al.  93  ;  see  Hole  v.  Escott,  2  Ke.  444 ; 
4  M.  &  C.  187  ;  see  Cooper  v.  Macdonald,  7  Ch.  D.  288 ;  Re  Jake- 
man's  Trusts,  23  Ch.  D.  344.  Lord  St.  Leonards  observes,  that  the 
limitation  as  stated  in  4  M.  &  C.  is  inaccurate.  Pow.,  8th  ed.,  78, 
n.  (1).  But  in  a  case  where  an  estate  was  limited  to  the  joint  appoint- 
ment of  A.  and  his  wife,  in  default  of  appointment  to  them  successively 
for  life,  remainder  to  their  children  in  tail,  remainder  to  A.  in  fee,  and 
he  became  insolvent  and  conveyed  all  his  estate  to  the  provisional 
assignee  ;  it  was  held,  that  the  power  might  nevertheless  be  exercised 
to  create- estates  which  would  endure  as  long  as  the  life  estate  of  the 
wife  and  the  estate  tail  in  the  children,  thus  leaving  the  conveyance  to 
the  assignee  to  operate  on  the  husband's  life  estate  and  remainder  in 
fee.  Jones  v.  Winwood,  3  M.  &  W.  653 ;  overruling  Badhamv.  Mee, 
1  M.  &  K.  32.  In  cases  like  Doe  v.  Britain  (sup.),  the  exercise  of  the 
power  would  have  displaced  the  interest  which  belonged  to  A.  himself, 
and  which  had  vested  in  the  assignees  ;  in  Jones  v.  Winwood  (sup.), 
no  such  interest  was  displaced.  Under  a  limitation  to  A.  for  life  until 
he  should  become  insolvent,  then  to  his  children  as  he  should  appoint, 
in  default  of  appointment  to  the  children  equally,  the  power  is  a  pow^r 
in  gross,  not  appendant  to  A.'s  life  estate,  and  he  may  exercise  it  after 
his  infiolvency.     Wickham  v.  Wing,  2  H,  &  M.  436 ;  see  Haswell  v. 
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Haswell,  2  D.,  F.  &  J.  456  ;  In  re  Aylwin's  Trusts,  L.  R.,  16  Eq.  585. 
And  where  a  joint  power  was  vested  in  the  husband  and  wife  to  consent 
to  a  sale  of  the  property  in  which  the  husband  took  an  estate  tor  lite 
until  he  assigned  or  otherwise  incumbered  it,  then  to  his  wife,  the 
power  was  held  not  to  be  extinguished  by  the  bankruptcy.  Holds- 
■  worth  V.  Goose,  29  Bea.  111.  So  a  tenant  for  life,  notwithstanding 
his  bankruptcy,  may  join  with  all  others  who  have  become  interested 
in  his  estate  in  consenting  to  a  sale  under  a  power.  Eisdell  v.  Ham- 
mersley,  31  Bea.  255  ;  see  Alexander  v.  Mills,  L.  E,.,  6  Ch.  124. 
And  a  power  to  consent  to  an  advancement  to  children  may  be  exer- 
cised with  the  sanction  of  the  trustee  in  bankruptcy  acting  under  the 
direction  of  the  Court  of  Bankruptcy.     I?i  re  Cooper,  27  Ch.  D.  565. 

Where  a  tenant  for  life,  or  for  years,  if  he  shall  so  long  live,  has  a 
power  of  charging  portions  for  children,  or  any  other  power  in  gross,  it 
will  not  be  extinguished  by  his  assignment  of  his  life  estate,  as  the 
power  does  not  take  effect  out  of  it ;  but  if  he  join  the  remainderman 
in  limiting  the  estate  to  new  uses,  the  power  is  gone.  In  such  a  case 
a  new  power  of  charging  should  be  reserved.  Savile  v.  Blackei, 
1  P.  W.  777.  Fines  and  recoveries  had  the  same  operation  on  powers 
in  gross  as  on  powers  appendant.  Ante,  p.  843 ;  and  see  King  v. 
MelUng,  1  Vent.  225. 

All  powers,  present  or  future,  may  be  released  to  any  one  wh(5  Las 
an  estate  of  freehold  in  the  land,  whether  in  possession  or  remainder 
(Co.  Lit.  265  b;  Albany's  Case,  1  Rep.  110  b),  and  such  a  release  ■will 
operate  as  an  extinguishment  of  the  power.  Formerly  powers  simply 
collateral  could  not  be  released.  See,  now,  Conveyancing  Act,  ayite, 
p.  851.  A  power  to  tenant  for  life  to  charge  portions  for  or  to  appoint 
the  remainder  to  his  children  is  a  power  in  gross,  which  he'  might 
before  this  act  have  released  {West  v.  Berney,  1  R.  &  My.  431; 
Bickleyy.  Guest,  ih.  440;  Horner  v.  Swann,  T.  &  R.  430);  and  if 
there  was  a  limitation  to  the  children  in  default  of  appointment,  they,  or 
their  representatives,  woul(J  have  become  entitled  under  such  limitation 
accordingly.  Smith  y.  Houhlon,  26  Bea.  482.  If  the  release  is  by  way 
of  covenant  not  to  execute  the  power,  or  only  to  execute  it  under  certain 
restrictions,  equity  will  give  effect  to  it.  Ld.  Peterborovgh's  Case, 
cited  1  P.  W.  105  ;  Ee  Chambers,  11  Ir.  Eq.  R.  518.  A  covenant  or 
agreement  not  to  exercise  a  power  wholly  or  in  part  is  a  release,  or 
release  pro  tanto.  Davies  v.  Huguenin,  1  H.  &  M.  730  ;  Walfurd  v. 
Gray, 11  Jur.  N.  S.  106,  473  ;  see  Isaac  v.  Hughes,  L.  E.,  9  Eq.  191, 
in  which  case  the  power  was  contained  in  a  voluntary  settlement,  and 
the  release  was  voluntary.  But  a  release  of,  or  covenant  not  to 
exercise,  one  power,  will  not  prejudice  the  exercise  of  another  and 
distinct  power.  Ld.  Uxbridge  v.  Bayly,  1  Ves.  jun.  499.  See,  as  to 
such  covenants,  aitte,  p.  853. 

A  married  woman  could  formerly  only  extinguish  or  release  a  power 
by  a  fine  or  recovery.  Now,  by  the  Abolition  of  Fines  and  Recoveries 
Act,  3  &  4  Will.  4,  c.  74,  a  married  woman  may,  by  deed  duly  acknow- 
ledged according  to  the  provisions  of  that  act,  release  or  extinguish 
any  powers  vested  in  or  reserved  to  her  in  any  lands  of  any  tenure,  or 
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in  any  money  subject  to  be  laid  out  in  land  (s.  77).  The  act  does  not 
interfere  with  powers  which,  independently  of  it,  may  be  vested  in  or 
reserved  to  her,  so  as  to  prevent  her  from  exercising  them,  except  so 
far  as  by  any  disposition  under  the  act  she  may  be  prevented  from 
doing  so  (s.  78).     See  Conveyancing  Act,  1882,  s.  7. 

A  general  power  of  appointment  over  the  whole  estate  may  subsist 
with  the  fee  in  the  same  person,  and  will  not  merge  in  it.  Maundrell 
V.  Maundrell,  10  Ves.  246.  And  if  the  donee  of  a  power  of  charging 
becomes  entitled  to  the  reversion  in  fee,  the  power  does  not  necessarily 
merge,  but  there  must  be  an  indication  of  intention  to  that  effect. 
Sing  V.  Leslie,  10  Jur.,  N.  S.  794. 

By  the  Conveyancing  Act,  1882,  46  &  46  Vict.  c.  39,  s.  6  (1),  "  A 
person  to  whom  any  power,  whether  coupled  with  an  interest  or  not, 
is  given,  may,  by  deed,  disclaim  the  power ;  and,  after  disclaimer, 
shall  not  be  capable  of  exercising  or  joining  in  the  exercise  of  the 
power. 

"  (2.)  On  such  disclaimer,  the  power  may  be  exercised  by  the  other 
or  others,  or  the  survivors  or  survivor  of  the  others,  of  the  persons  to 
whom  the  power  is  given,  unless  the  contrary  is  expressed  in  the 
instrument  creating  the  power. 

"  (3.)  This  section  applies  to  powers  created  by  instruments  coming 
into  operation  either  before  or  after  the  commencement  of  this  act  " 
(1st  January,  1883). 
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Who  are  Objects.]  .Where  there  is  a  power  to  appoint  to  children 
it  will  not  authorize  an  appointment  to  grand-children  {Alexander  v. 
Alexander,  2  Yes.  sen.  640 ;  Whistler  v.  Webster,  2  Ves.  jun.  367 ; 
Hewitt  V.  Ld.  Dacre,  2  Ke.  622),  or  to  children  for  life,  with  remainder 
to  grandchildren  (Bristow  v.  Warde,  2  Ves.  jun.  336 ;  Smith  v.  Ld. 
Camelford,  ib.  698  ;  Crompe  v.  Barrow,  4  Ves.  681 ;  Wallinger  v. 
Wallinger,  L.  K.,  9  Eq.  301),  even  where  the  power  is  to  appoint  in 
such  parts  and  subject  to  such  trusts,  &c.,  as  the  doritee  shall  direct. 
Waring  v,  Lee,  8  Bea.  247 ;  see  In  re  Phillips  Insurance,  23  Ch.  D. 
2S5.:  And  an  appointment  cannot  be  made  to  the  executors  or  ad- 
ministrators of  a  deceased  child  {Maddison  v.  Andrew,  1  Ves.  sen. 
57);' nor  to  a  child,  and  in  the  event  of  his  death  to  his  executors. 
Broxvn  v.  Nisbett,  1  Cox,  13  ;  Butcher  v.  Butcher,  1  V.  &  B.  91. 
Under  powers  to  appoint  to  children,  if  there  is  an  appointment  to  a 
child  for  life,  with  remainder  to  his  children,  grandchildren  of  the 
appointor,  and  then  a  residuary  gift  to  another  object  of  the  power, 
viz.,  another  child  of  the  appointor,  the  residuary  gift  operates  on  that 
which  is  ineffectually  attempted  to  be  given  to  the  grandchildren. 
Wallinger  v.  Wallinger,  L.  E.,  9  Eq.  301.  A  general  power  in  a 
marriage  settlement  will  not  be  restricted  to  a  special  power  in  favour 
of  children  without  very  clear  words  indicating  such  an  intention, 
which  will  not  be  inferred  merely  because  there  is  a  limitation  in 
default  of  appointment  to  the  issue  of  the  marriage  following  the 
general  power.  Peover  v.  Hassel,  1  J.  &  H.  341 ;  Minton  v.  Kirwood, 
L.  E.,  3  Ch.  614.  The  case  of  Bristow  v.  Warde  (2  Ves.  jun.  336), 
which  is  apparently  contra,  is  to  be  referred  to  its  special  circum- 
stances, and  not  to  be  considered  as  establishing  any  general  prin- 
ciple.    3  Ch. 618 

In  those  cases  in  which  the  power  is  to  appoint  to  a  class  which  is 
contingent,  for  instance,  children  who  attain  a  particular  age,  no 
appointment  can  take  effect  except  in  favour  of  an  object  or  objects 
attaining  that  age.  Half  head  v.  Shepherd,  5  Jur.,.N.  S.  1162  ;  comp. 
Gasterton  v.  Sutherland,  9  Ves.  445.  A  power  to  A.  to  appoint  to 
children  at  his  decease  was  held  to  be  a  power  to  appoint  by  will  only, 
and  confined  to  children  living  at  his  death.  Walsh  v.  Wallinger, 
2  E.  &  My.  78  ;  Woodcock  v.  lienneck,  4  Bea.  190  ;  1  Ph.  72  ;  Reid 
V.  Eeid,  25  Bea.  469  ;  Freeland  v.  Pearson,  L.  E.,  3  Eq.  658 ;  cons. 
Re  Mottlock's  Trust,  3  K.  &  J.  456  ;  Re  David's  Trust,  Johns.  495  ; 
Humble  v.  Bowman,  47  L.  J,,  Ch.  62 ;  and  In  re  Jackson's  Will,  13 
Ch.  D.  189,  which  are  contra.     In  the  last  cited  case  Jessel,  M.E.,  held 


POWER   TO    APPOINX  TO    CHILDREN   AND    CHARGE.         857 

that  the  children  took  vested  interests  subject  to  being  divested  by  the 
exercise  of  the  power,  which  was  not  testamentary  only ;  and  comp. 
Lambert  v.  Thwaites,  L.  E.,  2  Eq.  151,  infra.  Such  children,  also, 
can  alone  take  in  default  of  appointment.  Kennedy  v.  Kingston,  2 
J.  &  W.  431 ;  Freeland  v.  Pearson,  sup.  In  TFinn  v.  Fcmcick  (11 
Bea.  438),  there  was  a  trust,  in  case  the  wife  died  in  her  husband's 
lifetime  leaving  children  then  living,  for  the  children  of  the  marriage 
as  she  should  by  deed  or  will  appoint,  if  there  should  be  no  issue  of 
the  marriage  then  living  as  she  should  (generally)  appoint ;  she  made 
no  appointment  and  predeceased  her  husband ;  it  was  held,  that  those 
children  only  who  survived  her  were  entitled  to  the  fund.  Buc  Lord 
St.  Leonards  does  not  agree  with  this  decision  (Pow.,  8th  ed.  596), 
and  its  correctness  is  doubted  in  Lambert  v.  Thwaites,  L.  E.,  2  Eq. 
p.  159.  But  where  there  is  an  express  gift  to  children,  after  the 
death  of  a  person,  as  he  shall  by  deed  or  will  appoint,  all  the  children 
take  vested  interests  in  default  of  appointment ;  and  if  they  die  in  the 
lifetime  of  the  donee  of  the  power  it  will  not  affect  such  interests  if 
no  appointment  be  made.  Casterton  v.  Sutherland,  9  Ves.  445 ;  see 
Brown  v.  Pocock,  6  Sim.  257 ;  explained  L.  E.,  2  Eq.  p.  157. 

The  rule  is  the  same  even  if  the  power  is  testamentary  only,  and  it 
is  not  exercised.  Lambert  v.  Thwaites,  L.  E.,  2  Eq.  151.  In  this 
case  Vice-Chancellor  Kindersley  elaborately  reviewed  the  authorities, 
agreeing  in  the'  decision  in  Woodcock  v.  Renneck  (sup.),  which,  how- 
ever, appears  not  to  have  been  cited  to  him  as  having  been  affirmed 
on  appeal ;  but  not  agreeing  in  the  dictum  of  Lord  Langdale  in  that 
case,  that  where  there  is  a  gift  to  children,  subject  to  a  power  of  ap- 
pointment by  wUl  only,  surviving  children  alone  can  take  in  default 
of  appointment,  nor  agreeing  in  the  decision  in  Wiim  v.  Fenwick,  sup. 
It  may  be  observed,  that  the  death  of  some  of  the  objects  of  the  power 
will  not  prevent  an  appointment  being  made  to  the  others.  Paske  v. 
Haselfoot,  83  Bea.  125.  A  child  en  ventre  sa  mere  is  a  liii7ig  chUd 
within  the  terms  of  the  power.  Clarke  v.  Blake,  2  B.  C.  C.  320 ; 
Millar  v.  Turner,  1  Ves.  sen.  85. 

Although  an  object  of  the  power  who  takes  also  iu  default  of 
appointment,  has  become  bankrupt  or  has  assigned  his  property  for 
the  benefit  of  his  creditors,  this  will  not  prevent  his  taking  the  benefit 
of  an  appointment  made  to  him  after  he  has  obtained  his  certificate. 
Lee  V.  Olding,  2  Jur.,  N.  S.  850  ;  Re  Vizard,  L.  E.,  1  Ch.  588.  This 
was  under  the  Act  of  1861.  By  the  Bankruptcy  Act  of  1869,  32 
&  33  Vict.  c.  71,  the  property  of  the  bankrupt  vesting  ia  the  trustee 
comprises,  inter  alia,  "  all  such  property  as  may  belong  to  or  be  vested 
in  the  bankrupt  at  the  commencement  of  the  bankruptcy  or  may  be 
acquired  by  or  devolve  on  him  during  its  continuance  "  (s.  15,  sub- 
sec.  3).  The  Act  of  1883,  46  &  47  Vict.  c.  52,  is  the  same,  except 
that  instead  of  the  words  in  italics  they  are  "  before  his  discharge  " 
(s.  44  (i.) ).  Under  the  Act  of  1869,  after  the  close  of  a  bankruptcy, 
property  falling  in  to  the  bankrupt  belonged  to  him,  and  not  to  the 
trustee  in  bankruptcy,  although  the  bankrupt  had  not  obtained  an 
order  of  discharge.    In  re  Pettit's  Estate,  1  Ch.  D.  478.     See  now 
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the  Act  of  1883,  sup.  So  that  the  preceding  cases  would  still  be 
applicable.  The  principle  of  these  cases  is  that  the  appointee  takes 
tinder  the  appointment,  not  under  the  instrument  creating  it.  De 
Serre  v.  Clarke,  L.  E.,  18  Eq.  587.  In  re  Frowd's  Settlement,  4 
N.  E.  54,  is  contra,  but  not  followed.  Under  a  power  to  appoint  to 
children,  an  appointment  by  the  husband  of  the  dividends  to  his  wife 
for  life  to  apply  for  the  maintenance  of  their  children,  with  a  gift  of 
the  capital  to  the  children  after  her  death,  is  bad  as  to  the  dividends, 
which  will  go  as  in  default  of  appointment.  Chester  v.  Chadwick,  13 
Sim.  102.  But  if  the  power  is  to  appoint  to  the  children  of  A.  and 
their  heirs  or  their  issue,  these  words  being  used  as  designatio  per- 
sonaruw,  the  general  rule  will  not  apply,  and  an  appointment  to  a 
grandchild  will  be  good.     Fowler  v.  Cohen,  21  Bea.  360. 

How  may  he  exercised!]  Under  a  power  to  appoint  -for  such 
estates,  in  such  shares  and  proportions  and  in  such  manner 
and  form  as  the  donee  of  the  power  may  think  fit,  an  appoint- 
ment may  be  made  to  trustees  to  raise  portions,  and  equitable 
estates  may  be  given  to  the  objects  of  the  power.  Trollope  v. 
Linton,  1  S.  &  S.  477.  So,  under  a  power  of  this  description, 
an  appointment  may  be  made  to  a  daughter  for  life  for  her  separate 
use,  with  remainder  as  she  shall  by  deed  or  will  {Bray  v.  Bree  or 
Hammersley,  2  CI.  &  F.  453,  and  3  Sim.  513,  where  the  limitations 
are  more  fully  stated),  or  by  will,  appoint.  Phipson  v.  Turner,  9  Sim. 
227  ;  Morse  v.  Martin,  34  Bea.  500 ;  Slark  v.  Dakyns,  L.  E.,  10  Ch. 
35.  And  in  such  cases  an  appointment  by  the  daughter  by  will  in 
pursuance  of  her  power  is  good.  lb.  In  Morse  v.  Martin,  svp..  Lord 
Eomilly,  M.E.,  observed,  "I  think  it  quite  settled  that,  in  dealing 
with  powers,  when  you  give  the  appointee  the  absolute  power  of  dis- 
posing of  the  property,  you  make  an  appointment  in  favour  of  that 
person,"  although  restricted,  as  in  that  case,  to  an  appointment  by  will. 
See  Jebb  v.  Tugwell,  7  D.,  M.  &  G.  663,  and  cases,  post,  pp.  913,  914. 

Some  difBculV.  however,  has  been  occasioned  where  the  gift  to  the 
separate  use  for  life  is  accompanied  by  the  clause  restraining  anticipa- 
tion. In  Thornton  v.  Bright  (2  M.  &  Cr.  230),  there  was  a  limita- 
tion in  a  marriage  settlement  to  the  wife  for  her  separate  use  with 
restraint  on  anticipation  during  her  husband's  life,  with  remainder  if 
she  should  survive  her  husband  to  her  in  tail,  but  if  she  should  pre- 
decease him,  to  her  children  as  she  should  by  will  appoint,  in  default 
of  appointment  to  the  heirs  of  her  body.  It  was  held  that  the  limita- 
tion of  the  life  estate  with  restraint  on  anticipation  was  valid.  The 
question  as  to  remoteness  was  not  argued.  In  Dickinson  v.  Mart 
(8  Ha.  178),  though  such  a  hmitation  was  held  good,  a  remainder  over 
to  the  children  of  the  daughter  was  admitted  to  be  void.  In  Fry  v. 
Capper  (Kay,  163),  it  seems  to  have  been  held  by  Wood,  V.-C,  that 
the  appointment  (also  under  a  power  contained  in  a  mai-riage  settle- 
ment) by  which  a  life  estate  was  given  to  the  separate  use  of  an  object 
of  the  power  ivith  restraint  on  anticipation,  with  a  gift  over  to  the 
daughter's  appointees  by  deed  or  will,  and  in  default  to  her  executors 
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or  administrators,  was  valid.  There  are  some  observations  in  the 
judgment,  however,  which  seem  to  imply  that  the  clause  restraining 
anticipation  ought  to  be  rejected.  At  all  events,  that  a  restriction 
leading  to  a  perpetuity  might  be  rejected.  See  also  Sug.  Pow.  8th 
ed.,  686.  But  the  appointment  appears  to  have  been  held  valid.  In 
the  three  following  cases,  however  {Armitage  v.  Coates,  35  Bea.  1  ; 
Re  Teagne's  Settlement,  L.  11.,  10  Eq.  564 ;  and  Be  Cunynghavie's 
Settlement,  L.  R.,  11  Eq.  324),  it  was  expressly  held,  that  the  clause 
restraining  anticipation  must  be  rejected.  At  present,  therefore,  the 
latest  decisions  are  against  the  validity  of  the  restraining  clause.  The 
difficulty  in  supporting  the  clause  in  these  cases  seems  to  be,  not  that 
the  appointment  for  life  is  to  an  unborn  person  (ante,  p.  838),  as  the 
daughter  must  necessarily  have  been  at  the  time  of  the  execution  of 
the  marriage  settlement,  but  in  giving  effect  to  a  limitation  restraining 
alienation  for  her  life,  so  that  no  disposition  of  her  life  interest  and 
the  interest  in  remainder  could  possibly  take  effect  within  the  period 
of  lives  in  being,  and  twenty-one  years  after  the  creation  of  the  power. 
Cons.  Eoutledge  v.  Dorril,  2  Yes.  jun.  357,  367. 

It  must,  however,  be  borne  in  mind,  that  these  were  cases  of 
appointments  to  persons  unborn  at  the  time  of  the  creation  of  the 
power,  or  at  the  death  of  the  testator  if  the  power  is  exercised  by  will ; 
had  they  then  been  in  esse,  the  clause  in  restraint  of  anticipation 
would  not  have  affected  the  validity  of  the  appointment.  Wilson  v. 
Wilson,  4  Jur.  N;.  S.  1076 ;  In  re  Michael's  Trusts,  46  L.  J.,  Ch. 
651 ;  In  re  Farncomhe's  Trusts,  9  Ch.  D.  652 ;  Herbert  v.  Webster, 
15  Ch.  D.  610 ;  Cooper  v.  Laroche,  17  Ch.  D.  368;  cons.  Buckton  v. 
Hay,  11  Ch.  D.  645.  With  respect  to  unauthorized  conditions  annexed 
to  appointments  to  children,  see  post.  Chap.  VIII. 

If  the  objects  of  the  power,  being  capable  of  consenting,  do  consent 
to  an  appointment  to  those  who  are  not  objects,  the  appointment  will 
be  good  if  the  object  of  the  power  executes  or  assents  to  the  deed  of 
appointment,  but  his  being  merely  made  a  party  to  it  is  insufficient. 
Brudenell  v.  Elwes,  7  Ves.  391. 

Upon  the  principle  which  has  been  stated  an  appointment  may  be 
made  on  the  marriage  of  a  daughter,  an  object  of  the  power,  with  her 
consent,  to  her  for  life,  with  limitations  over  to  her  husband  and 
children  {Daniel  v.  Arkwright,  2  H.  &  M.  95) ;  but  such  an  appoint- 
ment after  marriage  will  be  void,  though  upon  sufficient  evidence  it 
may  be  rectified.  lb.  And  the  appointment  and  settlement  need  not 
be  by  one  deed,  but  may  be  effectuated  by  two  or  more  contempora- 
neous deeds  if  expedient.  lb.  And  where  the  daughter  is  under  age 
an  appointment  may  be  made,"  with  her  consent,  in  favour  of  herself, 
her  husband  and  children,  even  where  the  fund  is  reversionary,  which 
will  be  good  against  all  parties,  except  the  wife  surviving.  Such  an 
appointment  operates  as  an  appointment  to  the  wife  and  settlement  by 
the  husband.  Fitzroy  v.  D.  of  Richmond,  27  Bea.  190.  White  v. 
St.  Barbe,  1  V.  &  B.  399 ;  Goldsmid  v.  Goldsmid,  2  Ha.  187.  As  to 
the  necessity  of  confirmation,  see  ante,  p.  633. 

The  principle  governing  cases  of  this  description  was  stated,  by 
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.Lord  St.  Leonards  (then  Sir  E.  Sugden,  L.  C.  of  Ireland)  in  Thomp- 
son V.  Simpson,  2  Jo.  &  L.  p.  110.  His  Lordship  observed,  that 
nothing  was  more  clearly  settled  than  that  if  a  father,  having  a  power 
to  appoint  to  a  child  without  making  an  actual  appointment,  concurred 
with  the  child  in  making  a  settlement  which  could  not  have  effect 
unless  through  a  previous  appointment,  that  very  disposition  was  con- 
sidered first  as  an  appointment  to  the  child  and  then  as  a  settlement 
by  the  child  of  the  property  appointed.  lb.,  p.  115.  Where,  by  a 
marriage  settlement,  the  intended  wife  contracts  that  a  fund,  if  there- 
after appointed,  shall  be  settled  upon  the  trusts  expressed  by  the 
settlement,  the  subsequent  appointment  may  be  made  direct  to  the 
trustees  of  the  settlement.  Lhnbard  v.  Grote,  1  M.  &  K.  1.  Even 
an  appointment  to  a  child  by  a  father,  and  a  settlement  by  the  former 
on  his  children  not  objects  of  the  power,  with  other  provisions  for 
persons  who  were  objects  of  the  power,  though  in  pursuance  of  an 
agreement  made  between  the  father  and  son  before  the  appointment, 
has  been  held  valid.  Tucker  v.  Sanger,  13  Pri.  607.  But  the  prin- 
ciple of  this  decision  (even  if  the  case  itself  can  be  relied  upon ;  see 
Birley  v.  Birley,  25  Bea.  299)  will  not  be  extended,  for  it  comes  very 
near  to  those  cases  where  the  appointment  is  a  fraud  on  the  power 
{post,  Chap.  IX.).  In  a  case  where  there  was  an  understanding  or 
agreement  at  the  time  of  the  appointment  that  the  appointees  were  to 
consider  themselves  as  trustees  for  themselves  and  strangers,  and  the 
appointees  made  a  settlement  accordingly,  the  appointment  was  held 
to  be  void.  Birley  v.  Birley,  25  Bea.  299  ;  Pryor  v.  Pryor,  2  D.  J. 
&  S.  210,  603 ;  see  Salmon  v.  Gibbs,  3  De  G.  &  Sm.  343. 

Younger  Child  becoming  Eldest]  There  are  cases  in  which  the 
right  to  a  portion  is  destroyed  by  the  child  ceasing  to  belong  to  the 
class  for  which  alone  the  portions  are  intended,  as  where  a  younger 
becomes  an  eldest  child,  and  as  such  takes  an  estate.  Thus,  where 
an  appointment  of  a  portion  was  made  to  a  younger  son  who  after- 
wards became  the  eldest,  and  the  donee  of  the  power  thereupon  (though 
he  had  reserved  no  power  of  revocation)  made  a  fresh  appointment  to 
another  younger  child,  the  second  appointment  was  held  valid,  it  being 
considered  that  the  object  of  the  power  was  to  provide  for  younger 
children  only.  Chadwick  v.  Doleman,  2  Ver.  528  ;  see  Ld.  Teynham 
V.  Webb,  2  Ves.  sen.  198;  Matthews  v.  Paul,  3  Sw.  328.  And  if  in  such 
cases  no  fresh  appointment  is  made  in  place  of  the  first  appointment, 
the  younger  son,  who  afterwards  becomes  an  eldest,  will  nevertheless  not 
be  entitled  though  the  appointment  was  made  to  him  by  name.  Broad- 
mead  V.  Wood,  1  B.  C.  C.  77 ;  see  Jermyn  v.  Fellows,  Ca.  t.  Tal.  93. 

But,  as  a  rule,  where  an  eldest  son  is  excluded  by  name,  and  there 
is  nothing  in  the  instrument  showing  an  intention  to  exclude  any 
younger  child  becoming  eldest,  a  younger  child  becoming  the  eldest 
will  be  entitled.  Wood  v.  Wood,  L.  E.,  4  Eq.  48  (a  case  of  person- 
alty). And  if  the  intention  be  clear  that  the  younger  children  shall 
take  vested  and  indefeasible  interests  at  a  particular  age,  the  payment 
only  being  postponed,  a  younger  child  attaining  that   age  will  be 
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entitled,  though  he  afterwards  become  the  eldest.  Windham  v. 
Graham,  1  Kuss.  331 ;  see  Re  Bayley's  Settlement,  L.  R.,  6  Ch.  590. 
The  general  rule  is  not  confined  to  appointments  under  powers,  but  is 
equally  applicable  in  the  construction  of  gifts  or  trusts  for  children, 
excluding  the  eldest,  who  is  to  take  a  specified  estate,  and  applies  as  well 
to  real  as  to  personal  estate.     Bayley's  Settlement,  L.  R.,  6  Ch.  590. 

But  where  the  younger  child  would  be  excluded  under  the  rule,  on 
becoming  the  eldest,  he  must  in  general  take  the  estate  provided  for 
the  eldest,  otherwise  he  will  be  entitled  to  his  portion  as  a  younger 
son.  Duke  v.  Doidge,  2  Ves.  sen.  203,  u. ;  Spencer  v.  Spencer,  8 
Sim.  87;  Macoubrey  v.  Jones,  2  K.  &  J.  684;  Collinguood  v.  Stan- 
hope, L.  R.,  4  H.  L.  C.  43.  There  may  be  cases,  however,  in  which, 
under  the  particular  language  of  the  will  or  other  instrument,  a 
younger  becoming  an  eldest  child  may  be  excluded  from  a  younger 
child's  share,  though  he  takes  nothing  as  an  eldest  son.  Livesey  v. 
Livesey,  2  H.  L.  C.  419.  Where  there  is  no  apparent  reason  in  the 
instrument  excluding  an  eldest  son,  such  as  his  accession  to  another 
estate,  the  vested  share  of  a  younger  child  will  not  be  divested  on  his 
becoming  an  eldest  child.  Theed's  Settlement,  3  K.  &  J.  375.  And 
under  a  trust  for  children  except  the  eldest  son  for  the  time  being  to 
whom  certain  estates  are  limited,  the  representatives  of  an  eldest  son 
attaining  a  vested  interest  but  dying  before  the  portions  are  raisable, 
will  be  entitled  when  they  are  raisable,  another  son  at  that  time 
answering  to  the  description  of  the  eldest  son.  Ellison  v.  Thomas,  1 
D.,  J.  &  S.  18  :  Davies  v.  Huguenin,  1  H.  &  M.  730.  But  not  unless 
the  deceased  son  had  attained  such  interest.  Ih.  Therefore  the 
representatives  of  a  child  dying  under  age  would  not  be  entitled  where 
the  portions  are  charged  on  land,  unless,  perhaps,  in  the  case  of 
daughters  who  marry  under  age.  See  tit.  "  Vesting  and  Divesting 
OF  Estates." 

In  these  cases  the  eldest  child  means  not  necessarily  eldest  by  birth, 
but  the  eldest  who  takes  the  estate.  In  this  sense  the  eldest  child,  if 
a  daughter,  will  be  entitled  to  a  younger  child's  portion,  and  a  younger 
child,  if  the  eldest  son,  will  be  considered  as  an  eldest  child  within  the 
meaning  of  the  power.  Pierson  v.  Garnet,  2  B.  C.  C.  38 ;  Beale  v. 
Beale,  1  P.  W.  244 ;  Ld.  Teynham  v.  Webb,  2  Ves.  sen.  210 ;  see 
Emery  v.  England,  3  Ves.  232.  But  if  the  eldest  daughter,  or  a 
daughter  becoming  the  eldest,  as  such  takes  the  estate,  she  will  not 
be  entitled  to  a  younger  child's  portion.  E.  of  Northumberland  v. 
E.  of  Egremont,  1  ed.  435,  452 ;  Simpson  v.  Frew,  5  Ir.  Ch.  Rep. 
517.  Under  a  limitation  by  will  to  A.,  a  second  son  of  X.,  for  life 
with  remainder  to  A.'s  first  and  other  sons  in  tail  male  with  similar 
remainders  to  B.  and  C,  the  third  and  fourth  sons  of  X.  and  their 
issue,  with  a  proviso  that  if  A.,  B.,  or  C,  should  become  the  "  eldest 
son  "  of  X.,  a  baronet,  the  estate  devised  to  him  and  his  issue  in  tail 
should  cease,  and  the  next  limitations  in  remainder  should  take  effect, 
it  was  held  that  the  expression  eldest  son  meant  the  eldest  surviving 
son  and  heir  apparent  in  the  lifetime  of  X.  Hervey  Bathurst  v.  Stan- 
ley, Craven  v.  Stanley,  4  Ch.  D.  251.     In  this  case  the  judgment  of 
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Jessel,  M.R.,  was  reversed  by  the  Court  of  Appeal ;  Bramwell,  J.A., 
a^eeing  with  the  M.E. ;  James,  L.J.,  and  Baggallay,  J.A.,  contra.  In 
this  case  the  son  who  succeeded  to  the  baronetcy  did  not  succeed  to 
the  estates  held  with  it  at  the  time  the  will  was  made  and  took  effect 
and  which  were  subsequently  sold,  but  it  was  admitted  that  this  made 
no  difference  in  the  construction  of  the  clause,  as  it  was  not  the  case 
of  a  portion,  per  James,  L.J.     Ih.,  270. 

In  a  settlement  where  there  is  a  clause  excluding  the  eldest  son 
from  the  benefit  of  a  fund  provided  for  children  other  than  an  eldest 
son,  the  time  for  ascertaining  the  person  who  fills  the  character  of 
eldest  son  is  the  period  fixed  by  the  settlement  for  the  distribution  of 
the  fund.  Collingwood  v.  Stanhope,  L.  K.,  4  H.  L.  43.  See  Reid  v. 
Hoare,  26  Ch.  D.  363  ;  Domvile  v.  Winnington,  lb.  382. 

The  rule  excluding  a  younger  child  on  his  becoming  the  eldest 
applies  only  where  the  settlement  or  provision  is  made  by  a  person 
standing  in  loco  parentis.     Sandeman  v.  Mackenzie,  1  J.  &  H.  613. 

Issue  means  prima  facie  all  descendants.  Leigh  v.  Norbury,  13 
Ves.  340.  But  where  such  appears  to  be  the  intention,  issue  will  be 
restricted  so  as  to  comprise  children  only  (Sibley  v.  Perry,  7  Ves. 
522 ;  Roche  v.  Roche,  2  Jo.  &  Lat.  561),  or  children  and  grand- 
children. See  E.  of  Orford  v.  Churchill,  3  V.  &  B.  59,  69.  Where 
the  issue  of  A.  are  objects  of  a  power,  an  appointment  to  the  next  of 
kin  of  A.  is  good  if  such  next  of  kin  are  A.'s  issue  at  his  death,  and 
there  is  no  objection  on  the  ground  of  the  appointment  infringing  the 
rule  against  perpetuities.     Munby  v.  Ross,  30  Ch.  D.  186. 

When  a  power  authorizes  an  exclusive  appointment  of  property  to 
children,  which  in  default  of  appointment  is  to  go  to  them  equally, 
and  there  is  a  proviso  that  if  any  child  die  before  the  appointor  leav- 
ing children,  such  children  shall  take  the  share  of  their  deceased 
parent,  the  clause  of  substitution  applies  only  to  the  gift  in  default  of 
appointment,  and  if  an  appointee  predecease  the  appointor  leaving 
children,  they  take  nothing  by  virtue  of  the  appointment  to  their 
deceased  parent.  Neatherway  v.  Fry,  Kay,  172  ;  see  Fox  v.  Gregg, 
Sug.  Pow.,  8th  ed.,  App.  946 ;  and  cons,  the  observations  on  these 
cases,  ib.  690. 

Power  to  appoint  Portions  out  of  Land.]  Many  of  the  preceding 
cases  arose  under  powers  to  appoint  a  specific  money  fund  to  children. 
The  rules  already  stated  with  reference  to  such  cases  apply  in  general 
to  powers  authorizing  portions  to  be  raised  out  of  land.  But  there 
may  be  circumstances  connected  with  such  portions  which  give  a 
different  colour  to  the  transaction  from  that  which  exists  in  other 
cases.  Where  a  portion  is  to  be  raised  out  of  the  estate  of.another, 
it  is  a  mark  of  fraud  to  direct  it  to  be  raised  when  it  is  plainly  not 
required.  Fearon  v.  Desbrisay,  14  Bea.  685,  643.  And  it  was  at 
one  time  considered  that  as  a  general  rule  portions  authorized  to  be 
raised  out  of  land  must  not  be  directed  to  be  raised  before  they  are 
actually  wanted,  usually  in  the  case  of  sons  at  twenty-one,  in  the  case 
of  daughters  at  that  age  or  marriage.     Thus  under  a  power  to  appoint 


TO  APPOINT  PORTIONS  OUT  OF  LAND.         863 

at  such  times  as  the  appointor  should  direct  an  appointment  to  a 
daughter  at  fourteen,  who  died  shortly  afterwards,  was  not  supported 
in  favour  of  the  father,  the  appointor,  who  administered  to  her.  Ld. 
Hinchinbroke  v.  Seymour,  1  B.  C.  C.  395  ;  Edgeworth  v.  Edgeworth, 
Beat.  328 ;  Wellesley  v.  E.  Mornington,  2  K.  &  J.  148.  But  the 
case  of  Ld.  Hinchinbroke  v.  Seymour  must  be  considered  as  resting 
upon  the  ground  that  the  appointment  was  a  fraud  on  the  power,  the 
daughter  being  consumptive  at  the  time  of  the  appointment,  and  that 
it  could  not  have  been  for  the  benefit  of  the  daughter,  as  she  was 
already  provided  for.  Henty  v.  Wrey,  21  Ch.  D.  332 ;  approving  of 
the  statement  to  that  effect  of  Ld.  Eldon  in  McQueen  v.  Farquhar, 
11  Ves.  467,  479,  and  in  the  Queensberry  Case,  1  Bli.  339,  397 ;  and 
of  the  decision  to  that  effect  of  Ld.  St.  Leonards  in  Keily  v.  Keily, 
2  Con.  &  Law.  334 ;  4  Dr.  &  War.  38.  The  rules  upon  the  subject 
which  are  now  to  be  followed  are  thus  stated  by  Lindley,  L.J.,  in  Henty 
V.  Wrey,  sup.  p.  359,  as  the  result  of  his  examination  of  the  authori- 
ties. "1.  That  powers  to  appoint  portions  charged  on  land  ought,  if 
their  language  is  doubtful,  to  be  construed  so  as  not  to  authorize 
appointments  vesting  those  portions  in  the  appointees  before  they 
want  them — that  is,  before  they  attain  twenty-one,  or  (if  daughters) 
marry.  2.  That  where  the  language  of  the  power  is  clear  and  unam- 
biguous, effect  must  be  given  to  it.  3.  That  where  upon  the  true 
construction  of  the  power  and  the  appointment  the  portion  has  not 
vested  in  the  lifetime  of  the  appointee  the  portion  is  not  raisable,  but 
sinks  into  the  inheritance.  4.  That  where  upon  the  true  construction 
of  both  instruments  the  portion  has  vested  in  the  appointee,  the  por- 
tion is  raisable,  even  although  the  appointee  dies  under  twenty-one,  or 
(if  a  daughter)  unmarried.  5.  That  appointments  vesting  portions 
charged  on  land  in  children  of  tender  years  who  die  soon  afterwards 
are  looked  at  with  suspicion  ;  and  very  little  additional  evidence  of 
improper  motive  or  object  will  induce  the  court  to  set  aside  the 
appointment  or  treat  it  as  invalid,  but  that  without  some  additional 
evidence  the  court  cannot  do  so."  Under  an  appointment  to  a  son,  to 
be  paid  at  such  time  as  trustees  should  in  their  discretion  think  fit,  it 
was  held,  that  as  the  son  died  at  seventeen,  the  portion  sank  into  the 
land,  though  maintenance  was  allowed,  and  a  sum  which  had  been 
paid  for  apprenticing  him.  Warr  v.  Warr,  Pr.  Ch.  213  ;  see  Boycot 
V.  Cotton,  1  Atk.  555.  But  in  general  an  appointment  of  a  portion  to 
a  child  will  take  effect  if  the  child  attains  twenty-one,  though  he  may 
predecease  his  parent.  Remnant  v.  Hood,  2  D.,  F.  &  J.  396  ;  see  the 
cases  post,  tit.  "  Vesting  and  Divesting  of  Estates." 

A  power  to  charge  for  portions  implies  a  power  as  well  to  'charge 
such  portions  and  interest.  Boycot  v.  Cotton,  1  Atk.  552.  Under  an 
unlimited  power  of  charging  for  children  {Long  v.  Long,  5  Ves.  445), 
or  of  appointing  an  estate  to  children  {Kemvorthy  v.  Bate,  6  Ves.  793  ; 
Cou'x  V.  Foster,  1  J.  &  H.  30),  the  estate  may  be  directed  to  be  sold, 
and  the  proceeds  divided  among  the  children  ;  and  a  power  to  appoint 
land  to  children  authorizes  an  appointment  of  it  to  one  charged  with 
sums  for  the  others.   Roberts  v.  Dixnll,  Sug.  Pow.  405,  and  App.  930. 
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Sec.  2. — Power  to  appoint  to  Relations  and  Family. 


Need  not  in  Oeneral  T>e  capable  of 
taking  as  next  of  Sin 864 

Relations  even  distantly  related 
are  objects  of  Power 864 


Next  of  Kin  tailing  in  default  of 

Appointment 864 

Wlien  Class  ascertained 864 

Licing  at  Donee's  Death 864 


Under  a  power  to  appoint  to  such  of  the  family  or  relations  of  a 
person  as  he  shall  think  fit,  he  is  not  restricted  to  the  next  of  kin 
under  the  statute.  But  they  alone  will  take  if  the  power  be  not 
exercised.  Harclinfi  v.  Glyn,  1  Atk.  469;  5  Ves.  501;  Grant  v. 
Lynam,  4  Euss.  292 ;  Birch  v.  Wade,  3  V.  &  B.  198.  In  Re 
Caplin  (2  Dr.  &  Sm.  527),  there  was  a  gift  by  will  to  the  testator's  wife 
for  life,  after  her  decease  to  such  and  so  many  of  her  relations  or  friends 
as  she  should  by  will  appoint,  but  there  was  no  gift  in  default  of 
appointment.  An  appointment  was  made  to  certain  persons,  but  it 
does  not  appear  whether  they  were  all  relations  or  not.  It  was  held, 
that  the  will  did  not  operate  as  an  execution  of  the  power,  and  that 
her  next  of  kin  at  her  death  were  entitled.  In  Saliisbury  v.  Denton 
(3  K.  &  J.  529),  where  the  power  was  to  appoint  amongst  relatives, 
it  would  seem  that  the  donee  of  the  power  might,  in  exercising 
the  power,  have  included  persons  more  distantly  related  than  next  of 
kin,  yet,  as  no  appointment  was  made,  the  next  of  kin  under  the 
statute  were  held  entitled.  When  this  is  the  case,  they  will  take  as 
tenants  in  common  per  capita,  and  not  per  stirpes,  as  they  would  do 
under  the  statute.  Att.-Gen.  v.  Doyley,  7  Ves.  58,  n. ;  Harding  v. 
Glyn,  1  Atk.  469.  The  case  of  Pope  v.  Whitcomhe  (3  Mer.  689)  is, 
as  reported,  contra,  but  no  such  point  was  decided.  Sug.  Pow.,  8th 
ed.,  660.  See  infra,  as  to  another  point.  The  next  of  kin  living  at 
the  death  of  the  donee  of  the  power  are  the  parties  entitled  in  default 
of  appointment  {Birch  v.  Wade,  3  V.  &  B.  198),  and  they  are  the 
objects  of  the  power.  See  Sug.  Pow.  662  ;  Finch  v.  Hollingsworih, 
21  Bea.  112,  where  the  report  of  Pope  v.  Whiteombe  (3  Mer.  689), 
contra,  is  corrected.  But  if  the  gift  is  immediate,  the  distribution  not 
being  suspended  by  any  preceding  life  interest,  the  next  of  kin  living 
at  the  testator's  death  will  take.  See  Cole  v.  Wade,  16  Ves.  27 ; 
Walter  v.  Maunde,  19  Ves.  426.  A  power  to  appoint  to  the  family 
or  next  of  kin  of  a  person  is  not  restricted  to  nearest  of  kin  or  statu- 
tory next  of  kin.  Snow  v.  Teed,  L.  E.,  9  Eq.  622.  See  further  as 
to  the  construction  of  gifts  to  family,  next  of  kin,  &c.,  post,  tit. 
"Wills." 


Sec.  3. — Potver  to  Jointure. 

Value  of  Lands 864  I   In  considei-atimi  of  Purtiun    865 

Fixed  Sum  per  Annum   865  |   Decree  of  Court — Trustee   865 

Where  lands  of  a  particular  value  are  to  be  settled  for  a  jointure, 
the  value  is  to  be  taken  with  reference  to  the  time  of  the  execution  of 
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tlie  power,  and  not  of  the  husband's  death.  M.  Blandford  v.  Dss. 
Marlborough,  2  Atk.  542.  If  after  the  execution  of  the  power  the 
lands  increase  in  value,  the  jointress  takes  the  benefit ;  if  they 
diminish,  she  must  bear  the  loss.  lb.  See,  however,  Ly.  London- 
derry V.  Wayne,  2  Ed.  173.  A  power  to  jointure  to  the  extent  of  a 
certain  proportion,  e.  g.,  oue-fifth  of  the  then  ordinary  rental,  autho- 
rizes a  power  to  charge  with  a  clear  yearly  rent-charge  not  exceeding 
in  amount  one-fifth  of  the  annual  rent  payable  at  the  time  of  creating 
the  charge.  Trevor  v.  Trevor,  13  Sim.  108 ;  affirmed  1  H.  L.  C. 
239.  where  the  power  is  to  jointure  to  the  extent  of  so  much  per 
annum  clear  yearly  value,  this  means  clear  of  such  charges  as  by  the 
custom  of  the  country  are  usually  borne  by  the  tenant,  but  subject  to 
land  tax  and  other  taxes  which  are  usually  borne  by  the  landlord. 
The  custom  regulates  in  such  cases,  though  the  landlord  may  have 
agreed  to  pay  rates  usually  borne  by  the  tenant.  E.  Tyrconnel  v.  D. 
of  Ancaster,  2  Ves.  sen.  500 ;  Hervey  v.  Hervey,  1  Atk.  561 ;  see 
M.  Blandford  v.  Dss.  Marlborough,  2  Atk.  542. 

If  the  jointure  is  in  consideration  of  a  portion,  the  wife  may  retain 
her  portion  if  she  cannot  have  the  jointure.  Holt  v.  Holt,  2  P.  W. 
648.  The  power  may  be  repeatedly  exercised  within  its  limits  in 
favour  of  the  same  wife,  or  after  the  death  of  one  wife  in  favour  of 
another.  Hervey  v.  Hervey,  1  Atk.  561,  562.  Where  there  is  power 
to  charge  an  estate  for  a  jointure,  and  there  is  a  re-settlement  of  part 
of  the  estate  with  the  like  power  to  the  same  person,  it  depends  upon 
the  intention  whether  the  second  power  is  cumulative  or  not.  The 
intention  must  clearly  appear  to  give  a  cumulative  power.  Wigsell  v. 
Smith,  5  Buss.  299.  A  power  to  charge  an  annuity  of  a  fixed  amount 
on  specifically  devised  estates  does  not  authorize  a  charge  of  one 
annuity  of  that  amount  on  the  estates,  and  another  of  the  same 
amount  on  a  share  of  the  residuary  estate.  Hindle  v.  Taylor,  5  D., 
M.  &  G.  577,  594.  But  where  the  power  is  to  charge  an  annuity  of 
not  more  than  a  fixed  proportion,  e.  g.,  one-third  on  specifically 
devised  estates,  and  then  the  residuary  estate  is  given  with  the  same 
or  like  powers,  one-third  of  the  devised  and  also  of  the  residuary 
estate  may  be  charged.  Cooper  v.  Macdonald,  L.  K.,  16  Eq.  258. 
If  the  court  has  specifically  decreed  execution-of  a  power  to  jointure, 
on  the  husband's  refusal  a  person  will  be  appointed  to  execute  the 
power,  under  the  Trustee  Acts,  1850  and  1852.  Wellesley  v.  Wel- 
lesley,  4  D.,  M.  &  G.  537. 

Sec.  4. — Power  to  Lease. 


Generally — Leases  in  Possession  or 

Jteversion  866 

Remaindermen  in  Position  of 

Assignees  of  Lessor  866 

Lease  hinds  Purchaser    866 

Counterpart — When  Executed .  866 

Unlimited  Power — Any  Term  .  866 
Leases    in  Possession   only  in 

general  authorized   867 


Generally,  ^-c. — continued. 

Although  Power  General   867 

Term  authorized  cannot  he  di- 
vided    867 

Fresh  Lease  to   old   Tenant — 

Further  Term    867 

Surrender  of  old  Lease 867 

Surrender — New  Lease  867 

Leases  from  Bate 867 


866 
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Generally,  ^e, — continued. 

Leases  to  commence  after  Date.  867 

Leases  in  Reversion 867 

Leases  fur  Life 867 

Concurrent  Leases 867,  868 

^Vlto  maij  ie  Lessors  a?id  Lessees  868 

Trustee  Disclaiming 868 

Lands  usually  demised 868 

All  Lands — Some  never  let 868 

Mines  and  Minerals 868 

Term— Rent  869 

Excess  in  Term  not  Void    869 

WItere  distinguishaile    869 

For  Term  or  Lives   869 

For  Lives — Excess  869 

Determination — Oj)tion 869 

Rent  to  te  Reserved 869 

Money — Money's  Worth 869 

Ancient  Rents— Best  Rent  .  869,  870 

Improvements   870 

Reserved  for  entire  Term    870 

Eresh  Lease  at  old  Rent 870 

UsualRent 870 

Lands  divided  870 

Lands  let  together    870 

Certainty  of  Rent 870 

Days  of  Payment 871 

XMegual  Intervals    871 

Last  Half -year' s  Rent 871 

Half-yearly —  Quarterly 871 

Lands  subject  and  not  subject 

to  the  Power 871 

Apportionment 871 

Rent  and  Proviso  for  re-entry 

follow  Reversion  871 


Covenants— Proviso  for  Re-entry...  871 

Must  follow  Power  871 

UsitaX  Costs    871 

In  Building  Leases 871 

As  to  Repairs  872 

Old  Buildings 872 

Improper    Covenants    inserted  872 

Proper  Covenants  omitted 872 

Fines  Prohibited 872 

Follow  Reversion 872 

Proviso  for  Re-entry   872 

Reasonable  Time — None  named  872 

Time  fixed  by  Power    872 

Follows  Reversion    873 

Void  and  defective  Leases 873 

Aided  in  Equity  if  for  Value  .  873 

Contract  to  grant 873 

Void  Lease 873 

Acceptance  of  Rent 873 

Expenditure  under  void  Lease .  873 
Lease  good  if  Estate  of  Lessor 

su^Aent 874 

12  ^-  13  Vict.  0.  26  ;  13   ^'  14 

Viet.  V.  17  874 

Where    invalid    Leases     con- 
sidered as  Contracts    874 

Confirmation   without    Varia- 
tion    874 

Accepting  Rent  and  confirming 

Lease  874 

Estate  of  Lessor  becoming  suffi- 
cient      875 

Power  not  referred  to  but  suffi- 
cient      875 

Lessee's  Right  of  Action 875 


Generally — Leases  in  Possession — In  Reversion.]  An  interest  by 
way  of  lease  under  a  power  takes  effect  like  any  other  interest  so 
created,  that  is  immediately  under,  and  as  if  contained  in,  the  instru- 
ment creating  the  power.  Maundrell  v.  Maundrell,  10  Ves.  246,  256. 
Where  it  is  well  exercised,  so  as  to  bind  remaindermen,  they,  in  suc- 
cession, stand  in  the  relation  of  assignees  of  the  lessor's  reversion 
towards  the  lessee  and  his  assigns.  lb. ;  Whitlock's  Case,  8  Rep. 
69  b.  A  lease  granted  prior  to  an  exercise  of  a  power  of  sale  under 
the  same  settlement  binds  the  purchaser,  even  where  it  is  not  war- 
ranted by  the  power,  if  he  has  notice.  Taylor  v.  Stibhert,  2  Ves.  jun. 
437.  If  a  counterpart  is  required  to  be  executed  by  the  lessee,  a 
memorandum  that  this  has  been  done  should  be  indorsed  on  the  lease, 
for  this  is  the  lessee's  evidence  that  the  power  has  been  complied  with. 
Sug.  Pow.  826.  The  counterpart  need  not  be  executed  at  the  same 
time  as  the  lease.  Fryer  v.  Coombs,  11  A.  &  E.  403.  If  marriage 
articles  provide  that  the  settlement  shall  contain  a  power  of  leasing 
for  twenty-one  years  in  possession  and  all  other  usual  powers,  a  power 
to  grant  building  leases  for  longer  terms  is  not  authorized  by  the 
articles.  Pearse  v.  Baron,  Jac.  158.  Where  the  leasing  power  is 
unlimited  and  unrestricted,  the  lease  may  be  granted  for  any  term, 
e.g.,  999  years.     Sheehy  v.  Muskerry,  1  H.  L.  C.  576. 
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The  leasing  power  usually  given  by  settlements  and  wills  is  to  lease 
in  possession  only,  and  in  such  cases  leases  in  reversion  or  remainder, 
to  take  effect  after  the  determination  of  an  existing  lease,  cannot  be 
granted.  See  Opy  v.  Thomasius,  1  Lev.  167 ;  Sug.  Pow.  8th  ed.  762. 
Even  a  general  power  to  lease,  that  is,  a  power  not  restricted  in  terms 
to  leases  in  possession,  authorizes  leases  in  possession  only,  although 
the  lands,  &c.,  are  in  lease  at  the  time  when  the  power  is  created. 
Ly.  Sussex  v.  Wroth,  Cro.  El.  5.  And  where  leases  in  possession  and 
reversion  are  authorized  by  the  power,  two  different  leases  cannot  be 
granted  during  a  subsisting  lease,  the  latter  of  the  two  to  take  effect 
at  the  expiration  of  the  former,  although  the  authorized  term  may  not 
be  exceeded,  for  the  latter  does  not  take  effect  at  the  expiration  of  the 
subsisting  lease.     Doe  v.  Harvey,  1  B.  &  C.  426. 

A  grant  of  a  fresh  lease  to  the  lessee  in  possession  for  a  further  and 
additional  term  is  not  good,  where  the  power  is  to  grant  leases  in  pos- 
session, for  the  second  lease  is  strictly  a  reversionary  lease.  Doe  v. 
Ly.  Cavan,  5  T.  E.  567 ;  6  B.  P.  C.  175.  If,  however,  the  subsisting 
lease  is  surrendered,  a  fresh  one  may  be  granted.  Goodtitle  v.  Funu- 
can,  Doug.  565  ;  Campbell  v.  Leach,  Amb.  740.  And  it  is  unnecessary 
that  it  should  appear  on  the  new  lease  that  the  old  one  is  surrendered. 
Wilson  V.  Sewell,  1  W.  Blac.  617.  As  to  the  rent  at  the  time  the 
fresh  lease  is  granted,  see  post,  p.  870.  But  if  the  second  lease  is 
voidable  or  void  the  first  lease  will  not  be  surrendered,  though  it  pur- 
ports to  be  so.  Doe  v.  Courtenay,  11  Q.  B.  702  ;  Doe  v.  Poole,  ib. 
713  ;  see  Doe  v.  Forwood,  3  Q.  B.'627. 

Under  a  power  restricted  to  leases  in  possession,  a  lease  to  com- 
mence after  the  date  of  the  deed,  though  almost  immediately,  would 
be  void  at  law  {Doe  v.  Calvert,  2  Ea.  376) ;  though  if  made  for  a 
valuable  consideration  would  be  supported  in  equity  against  the  party 
making  it.  Pollard  v.  Greenvil,  1  Ch.  Rep.  185.  But  a  lease  haben- 
dum from  the  date  (Osbourn  v.  Rider,  Cro.  Jac.  135),  or  from  the  day 
of  the  date  thereof,  will  be  good.  Pugh  v.  D.  of  Leeds,  Cowp.  714. 
A  lease  under  seal  takes  effect  from  its  delivery  as  a  deed,  and  though, 
according  to  date,  it  would  be  a  lease  infuturo,  yet,  if  at  the  time  of 
its  execution  it  would  be  a  lease  in  possession,  it  will  be  good.  Camp- 
bell V.  Leach,  Amb.  746 ;  Doe  v.  Day,  10  Ea.  427.  Although  the 
power  authorizes  leases  in  reversion,  it  will  not  authorize  repeated 
leases  in  reversion.  Berry  v.  Wliite,  Bridg.  by  Ban.  82,  101.  A  lease 
for  life  must  be  made  to  commence  immediately,  not  in  futuro,  or 
from  a  future  day.  When,  therefore,  there  is  a  power  to  grant  a  lease 
for  lives  in  reversion,  there  being  a  subsisting  lease  for  years,  a  present 
lease  for  lives  may  be  made,  though  practically  it  will  only  take  effect 
on  the  determination  of  the  lease  for  years.  Per  Holt,  C.J.,  Winter 
V.  Loveday,  Comyn,  36,  39.  If  one  lease  for  lives  is  running,  no 
further  lease  for  lives  can  be  granted  until  the  former  expires.  Roe 
V.  Prideaux,  10  Ea.  158,  185.  Whether  a  concurrent  lease,  that  is, 
a  lease  granted  during  a  subsisting  term  to  commence  in  presenti,  but 
taking  effect  in  possession  after  the  determination  of  the  subsisting 
lease,  can  be  granted  under  the  usual  power  to  lease  in  possession,  is 
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doubtful.  There  appears  to  be  no  express  decision.  There  are  on  the 
one  side  in  favour  of  the  validity  of  the  concurrent  lease  the  dicta  of 
Lord  Mansfield  in  Goodtitle  v.  Fimucan  (Doug.  567),  and  Mr.  Justice 
Grose  in  Doe  v.  Calvert  (2  Ea.  376),  and  the  opinion  (though  extra- 
judicial) of  the  court  in  Roe  v.  Prideaux  (10  Ea.  184) ;  on  the  other 
side,  the  opinion  of  Lord  St.  Leonards,  whose  arguments  will  be  found, 
Pow.  8th  ed.  pp.  770  et  seq. 

As  a  general  rule  the  power  points  out  who  are  to  be  the  lessors. 
Unless  there  is  some  restriction  in  the  power,  the  lease  may  be  granted 
to  any  one  to  whom  an  ordinary  lease  may  be  granted,  a  proper  and 
reasonable  discretion  being  exercised  by  the  donee  of  the  power  in  the 
selection  of  a  lessee.  If  trustees  with  a  leasing  power  disclaim,  the 
heir  at  law  cannot  exercise  the  power.  Rohson  v.  Flight,  11  Jur., 
N.  S.  147.  The  12  &  13  Vict.  c.  26,  and  13  &  14  Vict.  c.  17  (post, 
p.  874),  the  acts  passed  for  affording  relief  against  defects  in  leases 
under  powers,  do  not  apply  to  leases  granted  by  a  mere  stranger  to 
the  leasing  power.  Ex  parte  Cooper,  11  Jur.,  N.  S.  108.  If  a  mort- 
gagor has  power  to  lease,  he  may  grant  a  lease  to  a  trustee  for  himself. 
Bevati  V.  Habgood,  1  J.  &  H.  222  ;  cons.  Sug.  Pow.  717. 

It  is,  of  course,  necessary  that  the  power  should  be  followed  with 
reference  to  the  subject-matter  of  the  demise.  If  the  power  to  lease 
refer  to  the  lands  as  "  theretofore  usually  demised,"  or  "so  as  such  or 
more  rent  shall  be  reserved  as  the  same  lands  are  now  let  at,"  it  will 
not,  as  a  rule,  apply  to  lands  not  previously  leased.  Thus,  where  the 
power  (under  a  settlement)  was  to  demise  all  or  any  of  the  premises 
"usually  letten,"  reserving  the  rent  thereupon  "now  yielded  and 
paid,"  it  was  held  not  to  apply  to  lands  which  once  and  once  only  had 
been  let  for  a  term  which  had  expired  before  the  settlement  was  made. 
Tristram  or  Tustian  v.  Ly.  Baltinglass,  Vaug.  28  ;  T.  Jo.  27.  It  has 
been  held,  that  where  the  power  is  to  let  all  lands  at  the  accustomed 
rents,  and  some  have  never  been  let,  it  authorizes  a  lease  of  the  latter 
lands  at  a  mere  nominal  rent  {Cumberford's  Case,  2  Ro.  Ab.  262,  pi. 
15),  a  decision  which  would  scarcely  be  followed  at  the  present  day. 
Sug.  Pow.  734.  The  validity  of  the  lease  depends  upon  the  intention 
to  be  collected  from  the  settlement  or  other  instrument  creating  the 
power.  If  the  power  be  vested  in  trustees,  for  example,  it  will  not 
authorize  a  demise  of  lands  not  previously  let.  Doe  v.  Rendle,  8  M. 
&  S.  99.  Nor  will  it  authorize  a  lease  by  the  tenant  for  life  of  the 
lands  always  occupied  with  the  family  mansion-house.  Bagott  v. 
Oughton,  8  Mod.  249. 

Though  a  conveyance  to  trustees  may  comprise  land  and  the  mines 
under  it  with  power  to  grant  leases,  this  will  not  authorize  them  to 
grant  leases  of  unopened  mines.  Clegg  v.  Rowland,  L.  E.,  2  Eq.  160. 
A  power  to  trustees  to  demise  hereditaments  and  coal  and  minerals, 
&c.,  but  so  as  the  lessees  should  not  be  dispunisJiable  for  waste,  is 
repugnant,  and  the  trustees  may  demise  mines  opened  and  unopened. 
Daly  V.  Beckett,  24  Bea.  114  ;  see,  where  mines  are  excepted  out  of 
the  demise.  Doe  v.  Lock,  2  A.  &  E.  705.  Under  a  power  to  grant 
leases  of  coal  mines,  &c.,  with  all  such  authorities,  &c.,  as  should  be 
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necessary  or  were  usually  contained  in  leases  of  collieries  or  mines  in 
the  neighbourhood,  evidence  of  similar  leases  is  admissible  to  show 
what  are  proper  covenants  and  provisions.  See  Morris  v.  Rhydydefed 
Colliery  Co.,  3  H.  &  N.  473,  476 ;  in  Ex.  Ch.,  ib.,  885.  Under  the 
usual  leasing  power  a  lease  cannot  be  made  of  part,  with  right  and 
liberty  to  sport  over  the  rest.     Dayrell  v.  Hoare,  12  A.  &  E.  356. 

TerTTb — Rent.]  An  excess  in  the  term  authorized  will  not  render 
the  lease  void  if  the  excess  can  be  clearly  distinguished.  Thus,  under 
a  power  to  lease  for  ten  years,  a  lease  for  twenty  years  will  be  good  in 
equity  for  ten.  Parry  v.  Brown,  Fr.  Ch.  171.  Under  a  power  to 
lease  for  thirty-one  years  or  three  lives,  a  lease  for  three  lives  or 
thirty-one  years,  whichever  shall  last  longest,  is  good.  Commons  v. 
Marshall,  6  B.  P.  C.  168.  But  a  lease  for  more  lives  than  are  autho- 
rized by  the  power  is  bad.  Jenner  v.  Morris,  7  Jur.,  N.  S.  385.  A 
power  to  lease  for  lives  and  a  term  authorizes  a  lease  for  the  lives  and 
the  term  in  addition.     Re  Crommelin  Estate,  1  Ir.  0.  L.  R.  182. 

A  power  to  lease  for  lives  authorizes  a  lease  for  the  life  of  the 
sm-vivor.  4/.soj3  v.  Pme,  3  Keb.  44,  pi.  16.  The  lease  must  be  made 
for  lives  in  esse,  and  they  must  be  concurrent  lives.  Doe  v.  Halcomhe, 
7  T.  R.  713 ;  Mark  v.  Smith,  9  CI.  &  Fin.  126 ;  Sug.  Law  Prop., 
H.  L.  479.  Under  a  power  to  lease  for  lives,  a  lease  for  years  determin- 
able on  lives  cannot  be  granted  at  law  {Roe  v.  Prideaux,  10  Ea.  158), 
nor  in  equity,  under  the  usual  leasing  power.  Sug.  Pow.  8th  ed.  411. 
It  may  be  observed,  however,  that  it  is  not  easy  to  see  in  what  way  the 
reversioner  would  be  prejudiced  by  such  an  execution  of  the  power. 
Where  a  life  estate  is  created  without  impeachment  of  waste,  and  a 
power  given  to  grant  a  lease  of  mines  without  specifying  any  term,  a 
lease  can  only  be  granted  for  the  life  of  the  tenant  for  life.  Vivian  v. 
Jegon,  L.  E.,  3  H.  L.  285.  A  lease  for  less  than  the  authorized  term 
is  good.  Ishenvood  v.  Oldknoiu,  3  M.  &  S.  382.  Where  the  power 
authorizes  a  lease  for  a  term  not  exceeding  a  certain  number  of  years, 
and  does  not  require  it  to  be  for  a  specified  certain  term  absolute  and 
undeterminable,  it  may  be  made  determinable  at  the  option  of  the 
lessor  {Ld.  Cardigan  v.  Montague,  Sug.  Pow.  8th  ed.  738,  and  App. 
918),  or  lessee.  Sheehy  v.  Ld.  Muskerry,  1  H.  L.  C.  576 ;  Eduards 
v.  Millbank,  4  Drew.  606  ;  Mostyn  v.  Lancaster,  Taylor  v.  Mostyn, 
23  Ch.  D.  583. 

The  rent  to  be  reserved  need  not  necessarily  and  in  aU  cases  be 
money :  it  may  be  money's  worth,  as  in  a  lease  of  mines,  part  of  the 
produce  or  a  royalty  {Campbell  v.  Leach,  Amb.  740 ;  3rd  point,  748  ; 
Daly  V.  Beckett,  24  Bea.  114),  unless  such  a  reservation  is  contrary  to 
the  power.  A  reservation  of  a  sum  of  money  only  is  not  equivalent 
to  a  reservation  of  a  heriot,  or  a  sum  of  money  at  the  option  of  the 
lessor,  where  the  power  requires  a  reservation  of  certain  heriots,  or 
more.  Doe  v.  Grazebrook,  4  Q.  B.  406.  Where  the  power  is  in  the 
form  which,  however,  is  now  uncommon,  that  the  ancient  rents  shall 
be  reserved,  this  would  seem  to  mean  the  rent  reserved  under  the 
latest  lease,  if  any  granted  before  the  creation  of  the  power.     But 
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subsequent  leases  may  be  looked  at,  and  the  question  where  the  leases 
vary  is  one  of  fact  for  the  jury.  Doe  v.  Lock,  2  A.  &  E.  705  ;  Doe-v. 
Stephens,  6  Q.  B.  208 ;  Doe  v.  Hole,  15  Q.  B.  848. 

When  the  power  requires  that  the  best  rent  shall  be  reserved,  it 
would  seem  that  if  the  tenant  gives  the  best  rent  the  lease  will  not  be 
void,  because  in  addition  he  lays  out  or  agrees  to  lay  out  money  in 
improvements.  Shannon  v.  Bradstreet,  1  Sch.  &  L.  62,  72 ;  see  Doe 
V.  Rogers,  5  B.  &  Ad.  755  ;  Price  v.  Assheton,  1  Y.  &  C,  Ex.  82. 
The  hest  rent  is  not  necessarily  the  largest  rent  offered.  Doe  v. 
Radcliffe,  10  Ea.  278 ;  Dyas  v.  Cruise,  2  Jo.  &  L.  460.  All  the 
circumstances  of  the  case  must  be  considered,  e.g.,  whether  the  tenant 
is  an  eligible  one  {ih.),  and  whether  the  lease  is  a  repairing  one  or 
otherwise.  Doe  v.  Bettison,  12  Ea.  305.  The  best  rent  is  in  general 
to  be  considered  as  reserved,  if  the  lessor  has  obtained  as  much  for 
others  as  for  himself.  See  Queenshury  Leases,  cited  Dyas  v.  Cruise, 
2  J.  &  L.  483.  The  rent  must  be  reserved  for  the  entire  term 
authorised :  the  lessor  cannot  separate  the  term  into  periods,  at  different 
rents  for  each  period.  Doe  v.  Hai-vey,  1  B.  &  C.  426.  A  covenant 
to  grant  a  fresh  lease  at  the  old  rent  will  not  avoid  a  lease  under  a 
power.  But  at  the  time  the  fresh  lease  is  to  be  granted  the  old  rent 
must  be  the  best  rent.  Dyas  v.  Cruise,  2  Jo.  &  L.  486  ;  see  Doe  v. 
Bettison,  12  Ea.  305  ;  comp.  Harnett  v.  Yielding,  2  Sch.  &  Lef.  549. 
And  a  lease  may  be  surrendered  and  a  fresh  one  granted  at  a  higher  rent, 
if  in  fact  such  rent  is  the  best  at  the  time  the  fresh  lease  is  granted. 
Sug.  Pow.  8th  ed.  787  ;  see  Lefroy  v.  Walsh,  1  Ir.  C.  L.  E  311. 

If  the  rent  is  to  be  the  usual  rent  it  must  be  substantially,  not 
colourably,  reserved.  Thus,  although  the  same  rent  is  reserved,  if  the 
lessor  under  the  new  lease  is  to  pay  the  taxes  which  the  lessee  under 
the  old  lease  covenanted  to  pay,  the  new  lease  will  be  a  fraud  on  the 
power.  E.  Cardigan  v.  Montague,  8th  point,  Sug.  Pow.,  App.  922 ; 
cited  also,  but  briefly,  1  Burr.  122  ;  see  Goodtitle  v.  Funucan,  2  Doug. 
565.  The  lands  may  be  divided  and  let  separately  at  apportioned 
rents,  provided  the  aggregate  of  the  apportioned  rents  equals  the 
usual  rent.  Doe  v.  Wilson,  5  B.  &  Al.  363.  On  the  other  hand, 
lands  usually  let  separately  may  be  let  together,  the  proper  rent  being 
reserved.  Doe  v.  Hole,  11  Q.  B.  688.  Where  the  usual  or  most  rent 
is  to  be  reserved,  the  donee  of  a  power  under  a  will  may  let  on  a  fine 
at  a  reserved  rent  which  exceeds  the  rent  reserved  on  a  former  lease  in 
force  at  the  time  of  the  making  of  the  will  and  the  death  of  the 
testator,  and  upon  which  lease  the  then  lessor  had  taken  a  fine.  Doc 
V.  Creed,  4  M.  &  S.  871.  The  rent  must  be  certain,  or  capable  of 
being  reduced  to  a  certainty.  Where  ancient  rents  are  to  be  reserved, 
a  reservation  in  the  very  words  of  the  power  of  "  the  ancient  rents," 
or  "  best  improved  rents,"  is  bad.  In  either  case  the  remainderman 
could  not  tell  what  to  demand  under  such  a  general  reservation.  Orby 
v.  Mohun,  Pr.  Ch.  257,  Holt,  C.J.,  diss.  Under  a  power  to  reserve 
the  usual  rents,  they  may  be  reserved  on  the  same  days  as  are  named 
in  a  prior  lease  granted  under  the  power  though  at  unequal  intervals. 
Doe  V.  Wilson,  5  B.  &  Al.  863.     But,  as  a  general  rule,  where  the 
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rent  is  to  be  reserved  at  equal  intervals,  for  instance,  half-yearly,  it 
must  not  be  reserved  at  unequal  intervals,  for  instance,  on  the  1st  of 
May  and  29th  of  September  in  every  year.  Doe  v.  Morse,  2  Cr.  &M. 
247.  And  a  certain  number  of  years'  rent  cannot  be  made  payable  in 
advance.  Booth  v.  A'Beckett,  9  L.  T.,  N.  S.  68.  But  the  last  half- 
year's  rent  maybe  made  payable  before  the  usual  day  of  payment,  e.g., 
in  August  instead  of  September.  Rutland  v.  Wythe,  10  CI.  &  Fin. 
419.  If  the  best  yearly  rent  is  required,  it  may  be  reserved  half- 
yearly  {Doe  V.  Wilson,  5  B.  &  Al.  363),  or  quarterly.  Campbell  v. 
Leach,  7th  point,  Amb.  pp.  744,  746.  But  if  rent  is  to  be  reserved 
half-yearly,  it  is  doubtful  whether  it  can  be  made  payable  quarterly. 
Doe  V.  Lock,  2  A.  &  E.  705. 

Where  ancient  and  accustomed  rents  are  required  to  be  reserved,  the 
power  will  be  badly  exercised  if  the  lease  comprise  with  the  lands 
subject  to  the  power  other  lands  not  so  subject,  at  one  enth-e  rent  for 
all.  E.  of  Cardigan  v.  Montague,  Sug.  Pow.,  8th  ed.,  App.  918  ;  see 
Doe  V.  Rendle,  3  M.  &  S.  99 ;  Doe  v.  Matthews,  5  B.  &  Ad.  298,  and 
the  observations  on  it,  Sug.  Pow.  809  ;  and  Doe  v.  Stephens,  6  Q.  B. 
208.  But  the  rent  may  be  apportioned  and  the  lease  supported  as  to 
the  lands  not  within  the  power  {Doe  v.  Meyler,  2  M.  &  S.  276),  but 
not,  it  would  seem,  as  to  the  lands  subject  to  the  power  {Doe  v. 
Stephens,  6  Q.  B.  208 ;  see,  however,  Sug.  Pow.  810) ;  though  if 
there  be  distinct  and  sufficient  reservations  of  rent  for  that  which  is, 
and  also  for  that  which  is  not,  subject  to  the  power,  the  lease  will  be 
good  even  for  the  former.  Campbell  v.  Leach,  5th  point,  Amb.  740. 
Though  the  rent  is  reserved  to  the  lessor,  his  heirs  and  assigns,  it  will 
follow  the  reversion  (Whitlock's  Case,  8  Eep.  69  b ;  see  Rogers  v. 
Humphreys,  4  A.  &  E.  299),  so  the  benefit  of  the  lessee's  covenants 
and  proviso  for  re-entry.  Post,  p.  873.  Where  a  settlor  granted  an 
estate  to  trustees  for  a  term,  subject  thereto  to  himself  for  life,  with 
remainders  over,  with  power  for  himself  to  lease,  either  referring  or 
not  to  the  power,  and  he  demised  but  not  referring  to  the  power, 
reserving  rent  to  himself,  his  heirs  and  assigns,  it  was  held  that  the 
lease  was  void,  as  the  lessor  had  no  legal  estate,  and  the  power  was 
not  referred  to.  Yellouiy  v.  Gower,  11  Ex.  274.  But  this  case  is 
disapproved  of  by  Lord  St.  Leonards  (Pow.,  8th  ed.,  814). 

Covenants — Proviso  for  Re-entry.]  When  the  power  prescribes 
what  covenants  the  lease  shall  contain  the  lease  must  follow  the 
power.  Sug.  Pow.  828  ;  E.  of  Cardigan  v.  Montague,  ib.,  App.  918. 
It  usual  covenants  are  required,  those  in  the  lease  (if  any)  in  existence 
at  the  time  of,  or  in  the  latest  lease  before  the  creation  of,  the  power, 
may  be  inserted.  See  Doe  v.  Stephens,  6  Q.  B.  208  ;  Doe  v.  Hole, 
15  Q.  B.  848.  In  every  case  there  should  be  a  covenant  for  the  pay- 
ment of  rent,  and  a  proviso  for  re-entry  on  non-payment  of  it  and  on 
non-performance  of  covenants.  See  Taylor  v.  Horde,  1  Burr.  60, 125. 
In  a  building  lease,  a  covenant  to  build  would  be  a  reasonable  and 
usual  covenant.  Jones  v.  Verney,  Willes,  169.  See  Hallett  to  Martin, 
24   Ch.   D.    624.     Under   a  power  to   demise   for    the    purpose   of 
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new  building  or  effectually  rehuil'dinff  and  repairing,  a  lease,  by 
which  the  lessee  merely  covenanted  to  lay  out  a  sum  of  money  m  re- 
pairing and  putting  in  repair,  and  the  premises  when  repaired  to  keep 
in  repair,  was  held  void  under  the  power.  Doe  v.  Withers,  2  B.  & 
Ad.  896 ;  doubted  in  Truscott  v.  Diamond,  d-c.  Co.,  20  Ch.  D.  250 
infra,  cons.  Sug.  Pow.  830 ;  see  Doe  v.  Sandham,  1  T.  E.  705.  In 
a  lease  under  a  power  to  demise  "  on  building  or  repairing  leases,"  the 
lessee  covenanted  to  "  well  and  sufficiently  repair  and  keep  the  demised 
premises  and  all  buildings  in  repair,"  and  further,  to  repair  three 
months  after  notice.  The  buildings  demised  were  partly  new  and 
partly  (though  habitable)  so  old  as  likely  to  become  ruinous.  It  was 
held  by  the  Court  of  Exchequer  Chamber,  that  the  lease  was  within 
the  power.  Easton  v.  Pratt,  2  H.  &  C.  676.  Where  a  power 
authorized  a  demise  or  agreement  to  demise  to  any  person  who  should 
improve  or  repair  the  premises,  and  the  tenant  undertook  "  to  do 
necessary  repairs,"  it  was  held,  that  the  agreement  imposed  upon  the 
tenant  the  burden  of  doing  all  repairs  which  were  requisite  during  the 
term,  and  that  it  satisfied  the  requisitions  of  the  power.  Truscott  v. 
Diamond  Rock  Boring  Company,  20  Ch.  D.  251.  In  a  building 
lease,  a  lessee  may  be  authorized  to  pull  down  old  buildings  and  use 
the  materials  in  erecting  new  ones.     Doe  v.  Stephens,  6  Q.  B.  208. 

Either  the  introduction  of  an  improper  covenant  which  purports  to 
bind  the  reversioner  {Doe  v.  Sandham,  1  T.  E.  705  ;  see  Doe  v.  Betti- 
son,  12  Ea.  305),  or  the  omission  of  a  proper  one  {Jones  v.  Verney, 
Willes,  169),  will  avoid  the  lease,  unless  aided  by  the  statutes  12  & 
13  Vict.  c.  26,  and  13  &  14  Vict.  c.  17,  presently  noticed.  And  the 
defect  will  not  be  cured  where  a  proper  covenant  is  omitted,  although 
the  lessee  may  have  actually  done  that  which  had  the  covenant  been 
inserted  he  would  have  been  bound  to  do.  lb.  If  under  a  power  to 
lease  for  lives  the  taking  of  a  fine  is  prohibited,  a  covenant  to  add  a 
fresh  life  on  payment  of  a  fine  is  bad.  Clark  v.  Smith,  9  CI.  &  Fin. 
126.  Though  a  covenant  may  not  be  required  by  the  power,  the 
remainderman  may  take  advantage  of  it  if  inserted  in  the  lease. 
Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  64.  Covenants  in  leases  valid 
under  powers  enure  to  the  benefit  of,  and  bind,  the  remaindermen  in 
succession.  Whitlock's  Case,  8  Eep.  69  b. ;  see  Maundrell  v.  Maim- 
drell,  10  Ves.  246,  256. 

When  the  power  is  silent  as  to  the  time  of  re-entry,  a  reasonable 
time  may  be  allowed,  e.  g.,  twenty-one  days,  and  it  is  no  objection  if 
the  qualification  be  added,  the  rent  having  been  lawfully  demanded, 
and  there  being  no  sufficient  distress.  Doe  v.  Smith,  3  Bli.  290  (first 
power) ;  comp.  Coxe  v.  Day,  13  Ea.  118,  which  Lord  St.  Leonards 
considers  to  be  overruled  (Pow.  8th  ed.  822) ;  and  see  Hotley  v.  Scot, 
Lofft,  316.  The  law  will  take  notice  of  what  is  a  reasonable  time  in  a 
proviso  for  re-entry ;  thus,  twenty-eight  days  {Doe  v.  Wilson,  5  B.  &  Al. 
363),  even  forty-two  days  {Doe  v.  Rutland,  2  M.  &  W.  661),  have  been 
allowed.  Where  the  power  itself  prescribes  the  time,^  the  power  must 
be  followed,  except  that  a  less  number  of  days  may  be  fixed  in  the 
proviso  for  re-entry,  although  not  a  greater  number.     Doe  v.  Lock,  2 
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A.  &  E.  705.  Under  a  power  requiring  that  there  should  be  a  pro- 
■viso  for  re-entry  on  non-payment  of  rent  for  twenty-one  days,  and  non- 
perfonnance  of  covenants,  a  lease  containing  a  covenant  to  repair  and 
keep  in  repair,  with  a  proviso  for  re-entry  in  default  of  repairs  six 
months  after  notice,  was  held  bad.  Doe  v.  Burroitgh,  6  Q.  B.  229. 
The  proviso  for  re-entry  follows  the  reversion.  Greenaway  v.  Hart, 
14  C.  B.  340 ;  Basset  v.  Basset,  Amb.  843. 

Void  and  defective  Leases^  Even  before  the  remedial  statutes 
presently  noticed,  where  a  lease  under  a  power  was  not  actually  void, 
but  was  merely  defective  in  respect  of  some  matter  of  mere  form,  as 
to  its  execution  or  the  like,  equity  would  have  relieved  where  it  was 
granted  for  a  valuable  consideration.  Shannon  v.  Bradstreet,  1  Sch. 
&  Lef.  52.  Thus,  a  contract  in  writing  to  grant  a  lease  by  tenant  for 
life  with  a  leasing  power  would  have  been  enforced  against  the  remain- 
derman, lb.  Where  by  a  will  devising  real  estate  in  strict  settle- 
ment powers  of  granting  building  leases  were  given  to  any  tenant  for 
life  and  to  trustees  during  the  minority  of  any  tenant  in  tail,  and  the 
tenant  for  life,  in  pursuance  of  his  power,  entered  into  a  contract  to 
grant  a  building  lease,  but  died  without  having  executed  a  lease, 
and  was  succeeded  by  an  infant  tenant  in  tail :  it  was  held,  that 
the  trustees  had  power  to  effectuate  the  contract  of  the  tenant  for 
life  by  executing  a  lease.  Davis  v.  Harford,  22  Ch.  D.  128.  As  to 
confirmations  of  leases  by  a  tenant  for  life,  see  post,  Settled  Land 
Act,  s.  12.  But  when  a  lease  was  void,  for  instance,  in  consequence 
of  its  not  reserving  the  best  rent,  as  required  by  the  power,  an 
acceptance  of  rent  by  the  remainderman  would  not  have  made  it 
good,  as  in  the  case  of  a  voidable  lease  (Doe  v.  Watts,  7  T.  E. 
83;  Boives  v.  E.  L.  W.  Co.,  Jac.  324 ;  Robson  v.  Flight,  11  Jur., 
N.  S.  147) ;  although  the  acceptance  of  rent  by  the  remainderman 
would  have  entitled  the  tenant  to  notice  to  quit.  Doe  v.  Watts,  sup.; 
Doe  V.  Taniere,  12  Q.  B.  998.  But  the  acceptance  of  rent  by  a 
receiver  of  the  Court  of  Chancery  during  the  minority  of  the  remain- 
derman does  not  create  a  tenancy  from  year  to  year,  nor  will  the 
acceptance  of  the  accumulated  rents  by  the  remainderman,  on  his 
attaining  his  majority,  from  the  receiver  create  the  relation  of  landlord 
and  tenant  so  as  to  entitle  the  latter  to  notice  to  quit.  Jegon  v. 
Vivian,  L.  E.,  1  C.  P.  9 ;  on  app.,  but  not  on  this  point,  L.  E.,  2 
C.  P.  422  ;  L.  E.,  3  H.  L.  285. 

If  a  tenant  under  a  lease  void  as  against  the  remainderman  expended 
money  on  the  property,  e.  g.,  in  building,  he  was  not  entitled  to  any 
compensation  from  the  remainderman  who  refused  to  confirm  the 
lease.  Blore  v.  Sutton,  3  Mer.  237.  But  where  the  remainderman 
received  rent,  and  with  notice  permitted  the  tenant  to  lay  out  money, 
he  was  held  to  be  bound  by  the  lease.  Stiles  v.  Cowper,  3  Atk.  692. 
The  same  rules  prevailed  where  the  lessors  had  an  estate  sufficient  to 
grant  the  lease  but  only  a  qualified  power ;  and  where  devisees  in 
trust  granted  a  lease  not  in  conformity  with  the  power,  the  receipt  of 
rent  by  the  cesttti  que  trust  would  not  confirm  the  lease.     Boives  v.  E, 
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L.  W.  Co.,  Jac.  324.  Irrespective  of  the  statutes  [infra),  if  a  lessor 
who  has  in  effect  the  fee  or  entire  interest  (as  where  he  is  tenant  for 
life  with  a  general  power  and  the  ultimate  remainder  in  fee),  grants  a 
lease  invalid  under  a  leasing  power,  the  lease  will  he  good  and  take 
effect  out  of  his  interest.     See  Doe  v.  Weller,  7  T.  R.  478. 

By  the  12  &  13  Vict.  c.  26  (26th  June,  1849),  it  is  enacted,  that 
where  in  the  intended  exercise  of  a  power  of  leasing,  whether  derived 
under  an  act  of  parliament  or  under  any  instrument  lawfully  creating 
such  power,  a  lease  has  been  or  shall  hereafter  be  granted,  which  is, 
by  reason  of  the  non-observance  or  omission  of  some  condition  or 
restriction,  or  of  any  other  deviation  from  the  terms  of  such  power, 
invalid  as  against  the  reversioners  or  other  person  entitled  to  the 
hereditaments  comprised  therein,  such  lease,  if  made  hond  fide,  and 
the  lessee  named  therein,  his  heirs,  executors,  administrators  or 
assigns  (as  the  case  may  require),  shall  have  entered  thereunder,  it 
shall  be  considered  in  equity  as  a  contract  to  grant  a  valid  lease,  at 
the  request  of  the  lessee,  under  such  power,  to  the  like  purport  and 
effect  as  such  invalid  lease  as  aforesaid,  save  so  far  as  any  variation 
may  be  necessary  in  order  to  comply  with  the  terms  of  such  power ; 
and  all  persons  who  would  have  been  bound  by  a  lease  lawfully  granted 
under  such  power  shall  be  bound  in  equity  by  such  contract.  But 
there  shall  be  no  right  to  obtain  any  variation  of  such  lease,  where 
the  persons  who  would  have  been  bound  by  such  contract  are  willing 
to  confirm  such  lease  without  variation  (s.  2).  A  lease  intended  to  be 
a  building  lease  but  invalid  as  such,  owing  to  the  absence  of  any  cove- 
nant to  build,  cannot,  by  the  operation  of  12  &  13  Vict.  c.  26,  be 
turned  into  a  contract  for  the  grant  of  a  valid  lease  of  a  kind  different 
from  that  which  it  was  originally  intended  to  be  ;  and  as  there  is  no 
power  to  grant  an  option  to  purchase  otherwise  than  in  a  valid  lease 
under  the  power,  such  an  option  in  the  invalid  lease  must  fall  with 
the  lease.     Hallett  to  Martin,  L.  E.,  24  Ch.  D.  624. 

Any  person  who  would  have  been  bound  by  the  lease  if  the  same 
had  been  valid,  shall,  upon  the  request  of  the  person  able  to  confirm 
the  same,  be  hound  to  accept  a  confirmation  accordingly ;  and  such 
confirmation  may  be  by  memorandum  or  note  in  writing,  signed  by  the 
persons  confirming  and  accepting  respectively,  or  by  some  other  per- 
sons by  them  respectively  thereunto  lawfully  authorized ;  and  after 
confirmation  and  acceptance  of  confirmation  such  lease  shall  be  vahd, 
and  shall  be  deemed  to  have  had  from  the  granting  thereof  the  same 
effect  as  if  the  same  had  been  originally  valid.    13  &  14  Vict.  c.  17,  s.  3. 

Where,  upon  or  before  the  acceptance  of  rent  under  any  such  invalid 
lease  as  mentioned  in  the  12  &  13  Vict.  c.  26,  any  receipt,  memoran- 
dum or  note  in  writing  confirming  such  lease  is  signed  by  the  person 
accepting  such  rent,  or  some  other  person  by  him  lawfully  authorized, 
such  acceptance  of  rent  shall,  as  against  the  person  so  accepting 
the  same,  be  deemed  a  confirmation  of  such  lease.  13  &  14  Vict. 
c.  17,  s.  2. 

Where  a  lease  granted  in  the  intended  exercise  of  any  such  power 
of  leasing  as  aforesaid  is  invalid  by  reason  that  at  the  time  of  the 
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granting  thereof  the  person  granting  the  same  could  not  lawfully 
grant  such  lease,  but  the  estate  of  such  person  in  the  hereditaments 
comprised  in  such  lease  shall  hare  continued  after  the  time  when  such 
or  the  like  lease  might  have  been  granted  by  him  in  the  lawful  exercise 
of  such  power,  then  such  lease  shall  take  effect,  and  be  as  valid  as  if 
the  same  had  been  granted  at  such,  last-mentioned  time,  and  all  the 
provisions  herein  contained  shall  apply  to  every  such  lease.  12  &  13 
Vict.  c.  26,  s.  4. 

When  a  valid  power  of  leasing  is  vested  in  a  person  granting  a 
lease,  and  such  lease  cannot  have  effect  independently  of  such  power, 
it  shall  be  deemed  to  be  granted  in  the  intended  exercise  of  such 
power,  although  not  referred  to  in  such  lease.     Ih.  s.  5. 

The  act  is  not  to  prejudice  or  take  away  any  lessee's  right  of  action 
or  remedy  under  any  covenant  for  title  or  quiet  enjoyment  contained  in 
such  lease,  or  to  prejudice  or  take  away  any  lessor's  right  of  re-entry 
or  other  right,  for  any  breach  of  the  lessee's  covenants  or  conditions. 
Ih.  s.  6. 

The  act  does  not  extend  to  ecclesiastical,  college,  hospital  or  charit- 
able foundation  leases,  or  to  leases  surrendered  or  relinquished,  or 
recovered  adversely,  before  the  passing  of  this  act.  Ib.s.j.  See  38 
&  39  Vict.  c.  66,  s.  1,  and  schedule  thereto ;  12  &  13  Vict.  c.  26. 
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A  power  of  partition  or  exchange  does  not  authorize  a  sale  {M' Queen 
V.  Farquliar,  11  Ves.  473) ;  nor  does  a  power  of  sale,  even  of  an 
undivided  share  of  property,  authorize  a  partition,  though  where 
trustees  concur  in  a  partition  which  is  beneficial  to  their  cestui  que 
trusts  who  are  infants,  the  court  will  confirm  the  partition.  Brassey 
V.  Chalmers,  4  D.,  M.  &  G.  528.  An  exchange  cannot  be  made  under 
a  power  to  make  partition.  Att.-Gen.  v.  Hamilton,  1  Madd.  214, 
223.  Whether  a  partition  could  be  made  under  an  ordinary  power  of 
exchange  was  formerly  doubtful,  unless  there  was  something  besides, 
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from  which  such  a  power  might  he  inferred.  Bradshaw  v.  Fane,  3 
Drew.  534.  But  in  Re  Frith  and  Osborne,  3  Ch.  D.  618,  it  was  held 
that  it  could  be.  And  persons  seised  of  undivided  moities  in  proper- 
ties can  exchange.  lb.  Doe  v.  Spencer,  2  Ex.  752.  The  dictum 
contra  in  Shep.  Touchstone  (p.  292),  is  overruled.  It  would  seem 
also  that  not  only  two,  but  several  may  so  exchange.  Re  Frith  and 
Osborne,  sup.     See  Bradshaw  v.  Fane,  3  Drew.  534. 

It  would  seem  that  under  a  power  of  sale  a  partition  or  an  exchange 
can  be  effected  indirectly.  A  partition  by  selling  the  estate  and 
repurchasing  with  the  proceeds  in  as  many  separate  parts  as  there  are 
persons  entitled,  and  an  exchange  by  selling  one  estate  and  repurchas- 
ing the  other  intended  to  be  taken  in  exchange.  See  Abel  v.  Heath- 
cote,  2  Yes.  jun.  101;  4  B.  C.  C.  278;  Att.-Gen.  v.  Hamilton,  1 
Madd.  223.  Under  a  power  of  sale  and  exchange  money  may  be  paid 
for  owelty  of  exchange,  though  not  in  terms  authorized  by  the  power. 
Bartram  v.  Wliichcote,  6  Sim.  86.  By  far  the  greater  number  of  cases 
have  arisen  under  powers  of  sale,  and  not  under  powers  of  exchange 
and  partition. 

A  power  to  sell  generally  authorizes  a  sale  of  all  the  donor's  interest, 
for  instance,  the  fee,  if  he  had  it,  although  that  may  not  be  limited  to 
the  donee  of  the  power.  Thus,  under  a  gift  of  a  farm  to  A.  for  life, 
and  by  her  to  be  disposed  of,  enables  her  to  appoint  the  fee.  lAefe  v. 
Saltingstone,  1  Mod.  189. 

If  the  interest  subject  to  the  power  is  a  remainder,  an  immediate 
sale  of  the  remainder  may  be  made.  Clark  v.  Seymour,  7  Sim.  67. 
And  if  in  a  settlement  there  is  a  power  of  sale  over  property  in  posses- 
sion, and  a  covenant  to  assure  future-acquired  property  upon  the  same 
trusts,  reversionary  interests  within  the  covenant  may  be  sold.  Giles 
V.  Homes,  15  Sim.  359.  Where,  in  a  settlement  of  personalty,  there 
was  a  power  to  sell  it  and  invest  the  produce  in  real  estate  (which  was 
done),  and  a  declaration  that  the  purchased  real  estate  should  be  con- 
sidered as  personal  estate  for  the  purpose  of  the  settlement,  and  an 
express  power  to  sell  the  securities  purchased  and  to  re-invest  the 
produce  from  time  to  time;  it  was  held,  that  the  trustees  could  sell 
the  real  estate  which  had  been  purchased,  although  there  was  no 
express  power  to  do  so.     Tait  v.  Lathbury,  35  Bea.  112. 

In  settlements  of  real  estate  there  is  usually  a  power  to  sell,  with 
the  consent  of  the  tenant  for  life,  and  temporarily  to  invest  the  pro- 
ceeds in  government  or  other  specified  securities,  and  then  to  re-invest 
in  the  purchase  of  realty.  A  power  of  this  kind  should  not  be  exer- 
cised from  mere  caprice  or  to  benefit  the  tenant  for  life,  but  with  a 
due  regard  to  the  interests  of  all  parties  interested  under  the  settle- 
ment. See  Mortlock  v.  Buller,  10  Ves.  292,  808.  Where  real  estate 
is  devised  to  trustees  in  trust  for  sale,  with  a  discretionary  power  to 
postpone  the  sale,  the  Court  will  not  interfere  with  &bondfide  exercise 
of  their  discretion  as  to  the  time  and  mode  of  sale.  Jones  v.  Blake, 
29  Ch.  D.  913. 

It  is  the  duty  of  trustees  who,  having  a  trust  or  power  to  sell  the 
trust  property,  join  with  the  owner  of  another  property  in  selling  both 
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properties  together,  first,  to  see  that  such  a  mode  of  sale  is  beneficial 
to  their  cestuis  que  trust ;  secondly,  to  see  that  their  share  of  the 
purchase-money  is  apportioned  before  the  completion  of  the  purchase, 
and  to  obtain  payment  of  such  apportioned  share ;  and  thirdly,  to 
apportion  the  share  themselves,  taking  care  to  act  under  proper  advice. 
Re  Cooper  to  Harlech,  4  Ch.  D.  802.  Cons.  Rede  v.  Oakes,  4  D.,  J. 
&  S.  505  ;  Morris  v.  Debenham,  2  Ch.  D.  540. 

Trustees  cannot  anticipate  the  time  of  sale,  nor  can  the  court  do  so 
contrary  to  the  directions  in  the  instrument  creating  the  power. 
Swaine  v.  Denby,  14  Ch.  D.  326. 

Trustees  having  a  power  to  sell,  at  the  request  and  by  the  direction 
of  a  tenant  for  life,  are  not  bound  to  sell.  Thomas  v.  Bering,  1  Ke. 
729.  If  they  do  sell  they  must  be  prepared  to  prove  such  request 
before  a  bill  is  filed  against  a  purchaser.  Adams  v.  Broke,  1  Y.  & 
C.  C.  C.  627;  see  Forrer  v.  Nash,  35  Bea.  167  ;  and  comp.  Smith  v. 
Capron,  7  Ha.  185.  See  now  as  to  the  powers  of  the  tenant  for  life, 
post,  tit.  "  Settled  Land  Act."  Trustees  for  sale,  with  the  consent 
of  several,  must  show  the  consent  of  all  of  them.  After  the  death  of 
any  one  the  title  is  a  doubtful  one,  and  will  not  be  forced  on  a  pur- 
chaser. Sykes  v.  Sheard,  33  Bea.  114;  aff.  2  D.,  J.  &  S.  6,  but  doubted 
in  Jefferys  v.  Marshall,  19  W.  E.  94.  And  consent  or  request,  which 
must  be  in  writing,  may,  if  by  parol,  be  revoked.  Phillips  v.  Edwards, 
ib.  440.  A  contract  improvidently  entered  into  by  trustees  will  not 
be  cancelled,  but  will  not  be  executed.     Turner  v.  Harvey,  Jac.  178. 

A  tenant  for  life,  without  impeachment  of  waste,  is  not  entitled  on 
a  sale  of  the  estate  to  the  produce  of  the  timber  on  it,  even  where  he 
has  power  to  consent,  and  by  withholding  such  consent  may  prevent 
the  sale.  Cockerell  v.  Cholmeley,  1  E.  &  M.  418  ;  1  CI.  &  F.  60.  In 
this  case  the  sale  was  invalidated  after  a  lapse  of  many  years.  Such 
a  result,  however,  is  now  prevented  by  the  22  &  23  Vict.  c.  35,  s.  13, 
which  provides,  that  where  under  a  power  of  sale  a  bond  fide  sale 
shall  be  made  of  an  estate  with  the  timber  thereon,  or  any  other 
articles  attached  thereto,  and  the  tenant  for  life  or  any  other  party  to 
the  transaction  shall  by  mistake  be  allowed  to  receive  for  his  own 
benefit  a  portion  of  the  purchase-money  as  the  value  of  the  timber  or 
other  articles,  the  Court  of  Chancery  may  declare  that  upon  payment 
by  the  purchaser,  or  the  claimant  under  him,  of  the  full  value  of  the 
timber  and  articles  at  the  time  of  sale,  with  such  interest  thereon  as 
the  court  shall  direct,  and  the  settlement  of  the  said  principal  monies 
and  interest  under  the  direction  of  the  court  upon  such  parties  as  in 
the  opinion  of  the  court  shall  be  entitled  thereto,  the  said  sale  ought 
to  be  established. 

Prior  to  the  25  &  26  Vict.  c.  108,  trustees  with  the  ordinary  powers 
of  sale,  to  be  exercised  with  the  consent  of  the  tenant  for  life,  who  was 
unimpeachable  for  waste,  could  not  sell  the  surface  reserving  the 
minerals.  Buckley  v.  Hoivell,  29  Bea.  546.  In  consequence  of  this 
decision  the  last-mentioned  act  was  passed,  by  which  retrospective 
validity  is  given  to  sales,  exchanges,  partitions  and  enfranchisements 
of  land  under  powers,  with  an  exception  or  reservation  of  minerals, 
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and  to  sales,  exchanges  and  partitions  of  minerals  separately  from  the 
rest  of  the  land,  though  not  expressly  authorized  by  the  power.  The 
act  does  not  confirm  sales  declared  invalid,  or  sales  the  subject- 
matter  of  pending  suits.  With  respect  to  all  future  transactions, 
trustees  or  donees  of  powers  of  sale,  exchange,  enfranchisement  or 
partition  may,  if  not  forbidden  by  the  power  or  trust,  with  the  sanction 
of  the  Court  of  Chancery,  dispose  of  land  with  an  exception  or 
reservation  of  any  minerals,  with  or  without  rights  incidental  to  the 
working  of  such  minerals,  or  to  dispose  of  the  minerals  with  or 
without  such  rights  separately  from  the  rest  of  the  land.  See  Re 
Brown's  Trust  Estate,  9  Jur.,  N.  S.  349.  A  tenant  for  life  of  estates, 
subject  to  a  power  of  sale,  is  not  precluded  from  purchasing  on  a  sale 
under  the  power.  Hoivard  v.  Ducane,  T.  &  K.  81.  But  he  may 
probably  not  be  in  the  same  position  as  a  stranger  in  regard  to  the 
obligation  to  communicate  what  he  knows.  Per  Sir  W.  M.  James, 
L.J.,  Dicconson  v.  Talbot,  L.  E.,  6  Ch.  32,  37;  cons.  tit.  "  Settled 
Land  Act,"  post. 

A  trust  for  sale  in  general  operates  as  a  conversion  of  the  property 
to  which  it  attaches,  though  it  may  be  in  the  form  of  a  power. 
Grieveson  v.  Kirsopp,  2  Ke.  653.  But  a  mere  power  of  sale  does  not 
convert  the  estate  in  equity,  and  if  any  part  be  sold  the  remainder 
continues  to  be  realty.  Walter  v.  Maunde,  19  Ves.  424.  Where 
there  is  a  trust  for  sale  it  may  be  exercised,  although  the  beneficiaries 
entitled  to  the  money  may  be  sui  juris,  and  have  attained  vested 
interests.  Biggs  v.  Peacock,  22  Ch.  D.  284  ;  In  re  Tweedie  and  Miles, 
27  Ch.  D.  815 ;  Minors  v.  Battison,  1  App.  C.  421.  As  to  a  mere 
power  of  sale  see  the  last  cited  cases,  comp.  Peters  v.  Leices,  dc.  R. 
Co.,  18  Ch.  D.  429,  post,  p.  882. 

Powers  of  sale,  or  sale  and  exchange,  should  be  expressly  given. 
When  a  will  directs  real  estate  to  be  settled  in  strict  settlement  only, 
such  powers  will  not  be  implied,  and  ought  not  to  be  inserted  in  the 
settlement.  Wheate  v.  Hall,  17  Yes.  811.  But  a  direction  to  settle 
an  estate  on  a  child  and  her  issue  will  authorize  such  powers.  Turner 
V.  Sargent,  17  Bea.  515 ;  Wise  v.  Piper,  13  Ch.  D.  848.  So,  if  by 
marriage  articles  it  is  agreed  that  the  settlement  shall  contain  a  power 
to  appoint  new  trustees,  and  all  other  powers  usually  contained  in 
settlements  of  the  like  nature,  powers  of  sale,  exchange  and  re- 
investment are  authorized.  Peake  v.  Penlington,  2  V.  &  B.  311 ; 
Hill  V.  Hill,  6  Sim.  136  ;  D.  of  Bedford  v.  M.  of  Abercorn,  1 M.  &  Cr. 
312.  And  where,  in  a  settlement  of  personalty,  with  power  to  vary 
investments,  there  was  a  covenant  to  settle  future-acquired  real  and 
personal  estate  on  similar  trusts,  a  power  of  sale  of  the  after-acquired 
realty  was  held  to  be  authorized.  Elton  v.  Elton,  27  Bea.  634.  So 
where  there  is  a  direction  that  real  estate  is  to  be  considered  as 
personalty.  Tait  v.  Lathbury,  L.  E.,  1  Eq.  174;  see  Master  v. 
De  Croismar,  11  Bea.  184.  And  under  a  will  a  trust  for  sale  may  be 
implied  from  a  trust  to  invest.  Affleck  v.  James,  17  Sim.  121.  But 
under  the  words  "  all  proper  powers  to  lease  or  otherwise  according  to 
circumstances,  to  and  for  the  tenants  for  life  when  qualified  by  law, 
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and  when  not,  by  the  trustees,"  a  power  of  sale  and  exchange  by  the 
trustees,  with  the  approbation  of  the  tenant  for  life,  is  not  authorized. 
Brewster  v.  Angell,  1  J.  &  W.  625 ;  Home  v.  Barton,  Jac.  437. 

A  devise  of  land  to  executors  to  sell  gives  them  an  interest  and  a 
power ;  but  a  devise  that  land  shall  be  sold  by  executors,  or  a  devise 
of  land  to  be  sold  by  them,  gives  only  a  power,  and  not  an  interest. 
Sug.  Pow.  8th  ed.  112  ;  Doe  v.  Shatter,  8  A.  &  E.  905 ;  see  Dickenson 
V.  Teasdale,  1  D.,  J.  &  S.  52.  A  power  in  a  will  to  sell  or  mortgage, 
without  naming  any  person  who  is  to  exercise  the  power,  and  without 
any  devise  of  the  property  to  any  one,  will,  if  a  contrary  intention  do 
not  appear,  vest  in  the  executor,  if  the  proceeds  of  the  sale  are  to  be 
distributed  by  him  in  payment  of  debts  or  legacies.  Curtis  v.  Ful- 
brook,  8  Ha.  278  ;  Haydon  v.  Wood,  ib.  279,  n.  But  if  there  is  a 
blended  devise  and  bequest  of  real  and  personal  estate,  the  executors 
do  not  take  an  implied  power  of  sale.  Curling  y.  Austin,  2  Dr.  &  Sm. 
129.  Neither  do  they  when  property  is  devised  with  a  direction  for 
sale  (without  mentioning  by  whom)  on  a  given  event,  the  proceeds 
being  divisible  among  the  devisees.  Bentham  v.  Wiltshire,  4  Madd. 
44  ;  Patton  v.  Randall,  IJ.  &  W.  189  ;  Allumw.  Fryer,  3  Q.  B.  442. 
But  if  the  executor  was  a  devisee,  and  the  will  contained  a  direction 
to  him  to  pay  debts,  he  took  the  fee.  Henvell  v.  Whitaker,  3  Euss. 
343;  Spence  v.  Spence,  12  G.  B.,  N.  S.  199.  And  this  was  so  even 
although  there  was  a  direction  that  debts  should  be  paid  without 
saying  by  whom.  Creaton  v.  Creaton,  3  Sm.  &  G.  386  ;  Marshall  v. 
Gingell,  21  Gh.  D.  790.  "Where  a  testator,  after  directing  his  debts  to 
be  paid,  and  setting  apart  certain  sums  to  provide  annuities,  gave  all 
his  real  and  personal  estate  to  his  wife  and  his  four  daughters,  to  be 
equally  divided  between  them :  provided  that  the  share  of  his  wife 
should  be  divided  after  her  death  between  his  four  daughters  or  the 
survivors  and  their  children  ;  and  the  testator  appointed  his  wife  and 
A.  his  executors,  to  act  jointly  in  carrying  out  all  the  intentions  of  his 
will,  and  to  invest  his  daughters'  shares  for  their  benefit  and  the 
benefit  of  their  children,  it  was  held  that  the  legal  estate  in  the  free- 
holds was  vested  in  the  executors  who  could  make  a  good  title  to  a 
purchaser.     Davies  to  Jones  and  Evans,  24  Gh.  D.  190. 

Where  persons  take  a  power  of  sale  as  executors,  and  some  of  them 
renounce  or  refuse,  the  others  may  sell  (21  Hen.  8,  c.  4 ;  see  Pepper- 
corn V.  Wayman,  5  De  G.  &  Sm.  230  ;  Go.  Lit.  113  a  (n.  2) ;  E.  Gran- 
ville V.  M'Neile,  7  Ha.  156),  and  to  the  renouncing  executor,  at  all 
events  where  the  sale  is  for  the  benefit  of  the  cestuis  que  trust. 
Mackintosh  v.  Barber,  1  Bing.  50.  If  all  the  executors  renounce, 
they  may  nevertheless  exercise  the  power.  Sug.  Pow.  8th  ed.  118; 
citing  case  in  Hen.  7  ;  and  App.  No.  1,  p.  893.  See  Keates  v.  Burton, 
14  Ves.  434.  But  Sir  E.  V.  Williams  is  of  a  contrary  opinion,  also 
citing  Keates  v.  Burton  (sup.),  and  Yates  v.  Compton  (2  P.  W.  308), 
and  would  confine  the  rule  to  the  case  where  persons  are  mentioned  by 
name  as  executors.     Wms.  Exors.,  8th  ed.,  291. 

Prior  to  the  statute  presently  noticed,  it  was  perhaps  not  quite 
clear  upon  the  authorities  whether  a  charge  of  debts,  when  there  was  no 
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direction  to  sell  for  tbe  payment  of  them,  gave  the  executors  an 
implied  power  of  sale  over  real  estate  in  all  cases,  even  where  it  was 
specifically  devised.  In  several  cases  in  equity  it  was  held  that  they 
took  such  a  power.  Robinson  v.  Lowater,  5  D.,  M.  &  G.  272; 
Wrigley  v.  Sykes,  21  Bea.  337 ;  see  Hodkinson  v.  Quinn,  1  J.  &  H. 
303.  In  a  case  at  law  the  contrary  was  decided  {Doe  v.  Hughes,  6  Ex. 
223),  and  correctly  in  the  opinion  of  Lord  St.  Leonards.  Pow.  122. 
But  it  was  held  that  an  express  power  of  sale  might  be  exercised  by 
the  donees  of  the  power  and  devisees  of  the  estate,  notwithstanding  an 
implied  power  in  the  executors.  Hodkinson  v.  Quinn,  sup. ,-  see  Cook 
V.  Daivson,  3  D.,  F.  &  J.  127.  An  administrator  has  no  implied  power 
of  sale.  In  re  Clay  and  Tetley,  16  Ch.  D.  3.  But  an  administrator 
durante  viinore  estate  may  exercise  a  power  of  sale  given  to  executors 
and  administrators.     Monsell  v.  Armstrong,  L.  K,  14  Eq.  423. 

Now  by  the  22  &  23  Vict.  c.  35  (13th  August,  1859)  (Lord  St. 
Leonards'  Act),  "  where  by  any  will  which  shall  come  into  operation 
after  the  passing  of  this  act  the  testator  shall  have  changed  his  real 
estate  or  any  specific  portion  thereof  with  the  payment  cf  his  debts,  or 
with  the  payment  of  any  legacy  or  other  specific  sum  of  money,  and 
shall  have  devised  the  estate  so  charged  to  any  trustee  or  trustees  for 
the  lohole  of  his  estate  or  interest  therein,  and  shall  not  have  made 
any  express  provision  for  the  raising  of  such  debt,  legacy  or  sum  of 
money  out  of  such  estate,  it  shall  be  lawful  for  the  said  devisee  or 
devisees  in  trust,  notwithstanding  any  trusts  actually  declared  by  the 
testator,  to  raise  such  debts,  legacy  or  money  as  aforesaid  by  a  sale  and 
absolute  disposition  by  public  auction  or  private  contract  of  the  said 
hereditaments  or  any  part  thereof,  or  by  a  mortgage  of  the  same,  or 
partly  in  one  mode  and  partly  in  the  other,  and  any  deed  or  deeds  of 
mortgage  so  executed  may  reserve  such  rate  of  interest  and  fix  such 
period  or  periods  of  repayment  as  the  person  or  persons  executing  the 
same  shall  think  proper  (s.  14). 

"  The  powers  conferred  by  the  last  section  shall  extend  to  all  and 
every  person  or  persons  in  whom  the  estate  devised  shall  for  the  time 
being  be  vested  by  survivorship,  descent  or  devise,  or  to  any  person  or 
persons  who  may  be  appointed  under  any  power  in  the  will,  or  by  the 
Court  of  Chancery,  to  succeed  to  the  trusteeship  vested  in  such  devisee 
or  devisees  in  trust  as  aforesaid  (s.  15). 

"  If  any  testator  who  shall  have  created  such  a  charge  as  is  described 
in  the  fourteenth  section  shall  wot  have  devised  the  hereditaments 
charged  as  aforesaid  in  such  terms  as  that  his  ivhole  estate  and  inte- 
rest therein  shall  become  vested  in  any  trustee  or  trustees,  the  executor 
or  executors  for  the  time  being  named  in  such  will  (if  any)  shall  have 
the  same  or  the  like  power  of  raising  the  said  monies  as  is  hereinbefore 
vested  in  the  devisee  or  devisees  in  trust  of  the  said  hereditaments, 
and  such  power  shall  from  time  to  time  devolve  to  and  become  vested 
in  the  person  or  persons  (if  any)  in  whom  the  executorship  shall  for 
the  time  being  be  vested ;  but  any  sale  or  mortgage  under  this  act 
shall  operate  only  on  the  estate  and  interest,  whether  legal  or  equitable, 
of  the  testator,  and  shall  not  render  it  unnecessary  to  get  in  any  out- 
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standing  subsisting  legal  estate  "  (s.  16).  An  administrator  has  no 
power  to  sell  under  this  section.    In  re  Clay  and  Tetleij,  16  Ch.  D.  3. 

"  Purchasers  or  mortgagees  shall  not  be  bound  to  inquire  whether 
the  powers  conferred  by  sections  fourteen,  fifteen  and  sixteen  of  this 
act,  or  either  of  them,  shall  have  been  duly  and  correctly  exercised  by 
the  person  or  persons  acting  in  virtue  thereof  (s.  17). 

"  The  provisions  contained  in  sections  fourteen,  fifteen  and  sixteen 
shall  not  in  any  way  prejudice  or  affect  any  sale  or  mortgage  already 
made  or  hereafter  to  be  made,  under  or  in  pursuance  of  any  will 
coming  into  operation  before  the  passing  of  this  act,  but  the  validity 
of  any  such  sale  or  mortgage  shall  be  ascertained  and  determined  in 
all  respects  as  if  this  act  had  not  passed  ;  and  the  said  several  sections 
shall  not  extend  to  a  devise  to  any  person  or  persons  in  fee  or  in  tail, 
or  for  the  testator's  whole  estate  and  interest  charged  with  debts  or 
legacies,  nor  shall  they  affect  the  power  of  any  such  devisee  or  devisees 
to  sell  or  mortgage  as  he  or  they  may  by  law  now  do  "  (s.  18).  It 
would  seem,  that  executors  acting  under  this  statute  are  enabled  to 
convey  the  legal  as  well  as  the  equitable  estate.  See  Lewin,  Trusts, 
7th  ed.  425.  As  to  what  words  create  a  charge  upon  real  estate,  see 
post,  tit.  "  Wills,"  Chap.  XXXII. 

By  the  Conveyancing  Act,  1881,  s.  35  (1),  "  Where  a  trust  for  sale 
or  a  power  of  sale  of  property  is  vested  in  trustees,  they  may  sell  or 
concur  with  any  other  person  in  selling  all  or  any  part  of  the  property, 
either  subject  to  prior  charges  or  not,  and  either  together  or  in  lots, 
by  public  auction  or  by  private  contract,  subject  to  any  such  conditions 
respecting  title  or  evidence  of  title,  or  other  matter,  as  the  trustees 
think  fit,  with  power  to  vary  any  contract  for  sale,  and  to  buy  in  at  any 
auction,  or  to  rescind  any  contract  for  sale,  and  to  re-sell,  without  being 
answerable  for  any  loss. 

"  (2.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument  creating  the  trust  or  power,  and 
shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  the 
provisions  therein  contained. 

"  (3.)  This  section  applies  only  to  a  trust  or  power  created  by  an 
instrument  coming  into  operation  after  the  commencement  of  this  act 
(1st  January,  1882)." 

A  power  of  sale  for  the  purpose  of  raising  a  sum  of  money,  in  general 
authorizes  a  mortgage,  which  is  a  conditional  sale  (Mills  v.  Banks,  3 
P.  W.  1,  9 ;  Stroughill  v.  Anstey,  1  D.,  M.  &  G.  645),  unless  a  sale 
out  and  out  only  is  intended.  lb.  But  it  may  be  observed,  that,  in 
the  converse  case,  a  power  to  mortgage  does  not  authorize  a  sale 
(Drake  v.  Whitmore,  5  De  G.  &  Sm.  619) ;  though  under  a  power  to 
raise  money  by  sale  or  mortgage,  or  both,  a  mortgage  with  power  of 
sale  may,  at  all  events  in  general,  be  made.  Ante,  p.  275.  It  has 
been  considered  doubtful  whether,  if  a  mortgage  be  made  under  a 
power  to  raise  money  by  sale  or  mortgage,  a  sale  can  subsequently  be 
effected  to  pay  off  the  mortgage.  Palk  v.  Ld.  Clinton,  12  Ves.  48  ; 
see  Bridges  v.  Longman,  24  Bea.  27.  A  power  of  sale  does  not  in 
general  authorize  the  granting  of  a  lease.    Evans  v.  Jackson,  8  Sim. 
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217.  On  a  sale  under  the  power,  thongh  it  directs  the  conveyance  to 
be  made  to  the  purchaser  in  fee,  it  may  be  made  according  to  his  direc- 
tion, e.g.,  to  his  trustee.  Howard  v.  Ducane,  T.  &  K.  81.  Where 
real  estate  is  charged  with  the  payment  of  debts  "  in  case  the  personal 
estate  should  be  insufBcient,"  it  is  unnecessary,  in  selling  the  estate, 
to  prove  the  deficiency  of  the  personalty.  Greetham  v.  Colton,  11  Jur., 
N.  S.  848. 

Powers  of  sale,  or  sale  and  exchange,  in  general  override  all  the 
estates  in  the  settlement,  and  when  exercised  put  an  end  to  such 
estates,  except  such  as  have  already  been  created  and  are  of  a  nature 
not  to  be  transferred  to  the  new  estates  which  are  to  stand  in  the  place 
of  those  sold.  Thus,  a  lease  of  the  settled  estate,  or  part  of  it,  wiU  of 
course  still  subsist.     Sug.  Pow.  8th  ed.  482. 

A  power  of  sale  is  valid,  though  not  restricted  in  terms  to  lives  in 
being  and  twenty-one  years  after.  Boyce  v.  Harming,  2  Cr.  &  Jer. 
334  ;  Cole  v.  Sewell,  4  Dr.  &  W.  1,  32. 

The  power  of  sale  will  subsist  as  long  as  the  uses  of  the  settlement 
require  it,  that  is,  as  a  general  rule,  until  the  estate  subject  to  the 
power  vests  absolutely.  lb. ;  Lantsbery  v.  Collier,  2  K.  &  J.  709  ; 
Doncaster  v.  Doncaster,  3  K.  &  J.  38,  39  ;  Grey  v.  Jenkins,  26  Bea. 
351.  Where  an  undivided  part  of  the  fee  has  become  vested,  this  will 
not  prevent  the  exercise  of  the  power  over  the  whole,  as  long  as  the 
trusts  are  subsisting  and  the  sale  is  to  be  made  during  the  continu- 
ance of  the  trusts.  Troicer  v.  Knightley,  6  Madd.  134  ;  see  Wood  v. 
White,  4  M.  &  C.  460  ;  Taite  v.  Swinstead,  26  Bea.  525  ;  Be  Brown's 
Settlement,  L.  E.,  10  Eq.  349.  But  even  after  the  property  has,  under 
the  trusts,  become  absolutely  vested  in  persons  who  are  sui  juris,  the 
power  can  be  exercised  if  on  the  construction  of  the  instrument  it 
appears  to  be  the  intention  of  the  settlor  or  testator  that  it  should  be, 
provided  that  the  power  in  its  creation  is  not  obnoxious  to  the  rule 
against  perpetuities,  and  that  the  cestuis  que  trustent  have  not  put  an 
end  to  the  trusts  by  electing  to  take  the  property  as  it  stands.  In  re 
Cotton's  Trustees  and  Lon.  School  Board,  19  Ch.  D.  624.  So  where 
the  power  is  given  for  the  purposes  of  division,  if  exercised  within  a 
reasonable  time.  Per  Jessel,  M.R.,  Peters  v.  Lewes,  dc.  Co.,  18  Ch. 
D.  429,  435.  Such  powers,  however,  exist  only  for  the  pm-poses  of 
the  instrument  creating  them.  When  the  trusts  of  it  are  satisfied,  or 
do  not  require  the  aid  of  the  powers,  they  cannot  be  exercised.  Wulley 
V.  Jenkins,  23  Bea.  53.  Powers  of  sale  vested  in  trustees  should  not 
be  exercised  unless  for  the  benefit  of  the  cestuis  que  trust  (Marshall  v. 
Sladden,  7  Ha.  428) ;  and  if  trustees  enter  into  a  contract  for  sale, 
which  amounts  to  a  breach  of  trust,  equity  'will  restrain  the  trustees 
from  completing  the  contract.  Mortlock  v.  Buller,  10  Ves.  292 ;  see 
Bobinson  v.  Briggs,  1  Sm.  &  G.  188. 

By  the  16  &  17  Vict.  c.  51,  s.  42  (The  Succession  Duty  Act),  where 
any  settled  property  comprised  in  a  succession  is  subject  to  a  power  of 
sale,  exchange  or  partition  exercisable  with  the  consent  of  the  suc- 
cessor, or  by  him  with  the  consent  of  any  other  person,  the  property 
may  be  sold  under  the  power,  and  the  duty  in  respect  of  his  succession 
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is  made  a  charge  upon  the  estate  acquired  in  substitution  for  the  estate 
sold,  and  in  the  meantime  upon  the  proceeds  of  the  latter  estate.  See 
post,  tit.  "Vendors  and  Puechasees,"  Ch.  X. 

By  the  23  &  24  Vict.  c.  145  (28th  August,  1860),  trustees  had 
powers  of  sale,  &c.,  vested  in  them  in  certain  cases.  Some  of  the 
sections  in  this  act  were  repealed  by  the  Conveyancing  Act,  1881,  and 
the  others  by  the  Settled  Land  Act.  See  now  as  to  powers  of  sale  by 
trustees,  that  tit.,  post. 
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Powers  of  revocation  and  new  appointment  are,  in  strictness,  sepa- 
rate and  distinct  powers,  and  may  be  exercised  at  different  times 
{Evans  v.  Saunders,  6  D.,  M.  &  G.  654 ;  8  H.  L.  C.  721),  though 
practically  for  one  object,  the  declaration,  namely,  of  a  new  use  or 
trust.  This  may  be  effected  by  simply  exercising  the  power  of  new 
appointment,  which  of  itself  revokes  the  old  uses.  Grange  v.  Tiling, 
Bridg.  by  Ban.  107.  And  the  power  may  be  exercised  by  a  mere 
volunteer  in  his  own  favour.  Meade  King  v.  Warren,  32  Bea.  111. 
Although  a  power  to  appoint  may  not  expressly  authorize  powers  of 
revocation  and  new  appointment,  such  powers  may,  nevertheless,  be 
reserved  in  the  deed  executing  the  power  {Adams  v.  Adams,  2  Cowp. 
651),  and  that  toties  quoties.  Ly.  Hastings'  Case,  cited  3  Keb.  7.  If 
the  original  powers  are  to  be  executed  in  a  particular  manner  (see  now 
22  &  23  Vict.  c.  35,  s.  12,  post,  Chap.  VI.),  as  by  deed  attested  by 
two  witnesses,  yet  powers  of  revocation  and  new  appointment  may  be 
reserved  to  be  executed  without  any  particular  formalities.  Adams  v. 
Adams,  2  Cowp.  651. 

Where  it  is  intended,  in  a  deed  executing  a  power,  that  a  power  of 
revocation  should  be  reserved,  it  must  be  so  expressly,  otherwise  it 
cannot  be  exercised.  Hatcher  v.  Curtis,  Fr.  Ch.  61 ;  Hele  v.  Bond, 
Pr.  Ch.  474,  best  reported,  however,  in  Sug.  Pow.  8th  ed.  App.  908.  But 
where  the  appointment  is  made  by  wiU,  which  in  its  nature  is  revo- 
cable, it  may  be  revoked  without  the  reservation  of  a  special  power  for 
that  purpose.  Hatcher  v.  Curtis,  supra.  If  a  power  of  revocation 
only  be  reserved  in  an  original  settlement,  that  is,  a  settlement  which 
is  not  itself  effected  by  the  exercise  of  a  power  contained  in  some  prior 
settlement  or  instrument,  a  new  appointment  may,  nevertheless,  be 
made  {Witham  v.  Bland,  cited  3  Sw.  277,  n.),  unless  the  power  is 
reserved  to  a  mere  stranger  to  the  settlement.     Ih. ;  see,  as  to  this, 
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Sug.  Pow.  8tli  ed.  375.  But  where  a  power  of  appointment  contained 
in  an  original  instrument  is  executed  by  an  appointment  with  a  power 
of  revocation  only,  it  seems  that  though  such  power  of  revocation  may 
be  exercised,  no  new  appointment  can  be  made  under  it  {Ward  v. 
Lenthal,  1  Sid.  343 ;  Sug.  Pow.  374) ;  the  effect  being,  that,  on  the 
power  being  exercised,  the  uses  and  powers  in  the  original  settlement 
will  be  restored. 

Where  there  is,  1,  a  power  to  appoint,  for  instance,  by  will  or  deed; 
2,  an  appointment  by  deed  under  the  power,  reserving  powers  of 
revocation  and  new  appointment  by  deed ;  3,  a  simple  revocation  only, 
the  original  instrument  is  revived  with  its  original  power  of  appoint- 
ment by  will  or  deed,  although  a  power  of  appointment  by  deed  also 
subsists  under  the  second  instrument.  The  result  will  be  the  same 
whatever  may  be  the  number  of  new  appointments  and  revocations,  if 
ultimately  the  last  power  of  revocation  only  be  exercised,  and  not  the 
power  of  new  appointment.  Evans  v.  Saunders,  6  D.,  M.  &  Gr.  654; 
8  H.  L.  C.  721 ;  Montagu  v.  Kater,  8  Ex.  507  ;  see  Sheffield  v.  Von 
Donop,  7  Ha.  42.  But  in  such  cases  of  repeated  appoiutments  and 
revocations,  with  ultimately  merely  a  simple  revocation,  the  original 
powers  of  appointment  will  be  restored ;  none  of  the  intermediate 
powers  and  limitations  wiU  be  in  force,  save  only  the  last  new  power, 
as  in  the  case  of  Evans  v.  Saunders,  that  which  was  contained  in  the 
second  instrument  to  appoint  by  deed.  lb.  Wherever,  under  a  power 
in  a  settlement,  new  uses  are  created  which  fail  in  any  way,  the  old 
uses,  to  the  extent  of  that  failure,  revive.  Per  Lord  St.  Leonards, 
Evans  v.  Saunders,  8  H.  L.  C.  741. 

If  the  uses  of  a  settlement  are  irrevocably  revoked  for  a  special 
purpose,  e.g.,  for  the  purpose  of  raising  a  sum  of  money,  with  a  proviso 
that  if  the  money  should  not  be  raised  the  deed  and  every  clause 
therein  should  be  void,  the  old  uses  revive  if  the  money  is  not  raised. 
Ld.  Langford  v.  Little,  2  Jo.  &  Lat.  613.  A  revocation  may  be  made, 
merely  to  effect  a  particular  purpose,  as  a  mortgage.  Thome  v. 
Thome,  1  Ver.  182.  Where  there  has  been  a  defective  appointment, 
and  then  a  fresh  appointment  confirming  the  prior  one  so  as  to  give  it 
validity,  and  also  operating  as  an  appointment  over  other  property,  a 
power  of  revocation,  although  reserved  in  general  terms,  will  not,  at 
all  events  necessarily  apply  to  the  appointment  in  confirmation. 
Morgan  v.  Gronow,  L.  E.,  16  Eq.  1.  The  power  may  be  exercised  by 
a  revocation  of  the  uses  of  part  of  the  land  at  one  time,  and  of  another 
part  at  another  time.     Co.  Lit.  237  a. 

If  a  term  created  by  settlement  to  secure  portions  is  subsisting,  and 
also  a  power  to  revoke  the  settlement,  the  portions  are  not  payable  as 
long  as  the  power  subsists.  Reresby  v.  Newland,  2  P.  W.  101.  A 
power  to  revoke  the  trusts  of  money  secured  by  a  term  does  not 
authorize  a  revocation  of  the  term.  Vyvyan  v.  Vyvyan,  30  Bea.  65 ; 
aff.  8  Jur.,  N.  S.  3.  A  settlement  of  property  reserving  a  life  interest 
to  the  settlor  is  not  testamentary  by  reason  of  a  power  of  revocation 
being  reserved.  Tompson  v.  Browne,  3  M.  &  K.  32.  Where  an 
appointment  is  made  by  will  under  a  power,  and  there  is  a  subsequent 
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will  declared  to  be  the  last  luill,  but  not  revoking  any  previous  instru- 
ment, it  would  seem  that  tbe  appointment  by  the  first  will  is  still 
subsisting.  Cutto  v.  Gilbert,  9  Moo.  P.  C.  131 ;  Freeman  v.  Free- 
man, 5  D.,  M.  &  G.  704;  see  Pettinger  v.  Ambler,  L.  R.,  1  Eq.  610; 
Goods  ofFenivick,  L.  E.,  1  P.  &  M.  319,  post,  p.  888.  As  to  settle- 
ments with  powers  of  revocation  voidable  under  the  27  Eliz.  c.  4,  see 
ante,  p.  297. 
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Who  may  execute  Conditions — Consent.']  As  a  general  rule,  all 
persons  are  capable  of  exercising  powers.  Coverture  is  no  restriction. 
Whatever  may  be  the  nature  of  the  power,  a  married  woman  may 
make  a  valid  appointment,  in  accordance  with  the  power  of  real  or 
personal  estate,  by  deed  or  will,  without  her  husband's  concurrence  ; 
and,  if  by  deed  operating  on  real  estate,  by  an  unacknowledged  deed. 
Downes  v.  Timperon,  4  Russ.  334 :  see  Thomas  v.  Jones,  1  D.,  J.  & 
S.  63.  It  is  in  general  immaterial  whether  the  power  was  given  to 
her  while  she  was  sole  or  married.  Burnet  v.  Mann,  1  Ves.  sen.  157; 
Churchill  v.  Dibben,  cited  2  Ed.  253;  see  post,  sec.  2,  Time  of 
Execution.  The  statute  20  &  21  Vict.  c.  85,  s.  26,  authorizing  a 
judicial  separation  between  husband  and  wife,  makes  her,  after  such 
separation,  in  effect  &feme  sole,  but  provides  that  nothing  therein  shall 
prevent  her  from  joining  at  any  time  during  such  separation  in  the 
exercise  of  any  joint  power  given  to  herself  and  her  husband  (s.  26). 
Where,  by  marriage  articles,  the  intended  wife's  estate  is  not  conveyed, 
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and  there  is  only  an  agreement  that  she  shall  have  power  to  appoint, 
the  result  of  the  authorities  seems  to  be  that  she  may  exercise  the 
power  reserved  to  her  by  the  agreement,  and  effectually  appoint  the 
estate  whether  she  is  seised  of  the  legal  estate  {Rippon  v.  Dawding, 
Amb.  565)  or  equitable  estate  only.  Wright  v.  Englefield,  or  Cadogcm, 
Amb.  468,  2  Ed.,  239.  An  infant  may  execute  a  mere  naked  power 
(otherwise  than  by  will)  even  over  real  estate.  Sug.  Pow.  8th  ed.  178. 
Hearle  v.  Greenbank,  3  Atk.  710.  And  a  power  in_  gross  or  power 
coupled  with  an  interest  over  personal  estate  where  an  intention  appears 
that  it  should  be  exerciseable  during  minority.  In  re  Cardross' 
Settlement,  7  Ch.  D.  728  ;  In  re  D'Angibau,  Andrews  v.  Andreivs, 
15  Gh.  D.  228.  As  to  an  instrument  being  an  execution  of  a  power 
where  the  person  executing  the  instrument  is  ignorant  of  the  existence 
of  the  power.     See  Griffith-Boscawen  v.  Scott,  26  Cb.  D.  358. 

Where  the  consent  of  one  or  more  is  required  to  the  exercise  of  a 
power,  such  consent  must  be  given  before  the  power  can  be  duly 
exercised  {Hutton  v.  Simpson,  2  Ver.  723),  and  on  the  person,  or 
one  of  the  persons,  whose  consent  is  required,  dying  before  the  consent 
is  given,  the  power  is  gone  {Atwaters  v.  Birt,  Or.  El.  856 ;  Montefiore 
v.  Browne,  7  H.  L.  C.  241 ;  Syhes  v.  Sheard,  9  Jur.,  N.  S.  886, 
1262),  unless  it  can  be  collected  that  it  was  intended  that  the  power 
to  consent  should  survive,  as  by  being  annexed  to  the  ofiBce  of  trustees. 
Byam  v.  Byam,  19  Bea.  58 ;_  see  Green  v.  Green,  2  Jo.  &  L.  529. 
When  consent  implies  an  exercise  of  judgment,  for  instance,  consent 
to  a  change  of  securities  (Greenham  v.  Gibbeson,  10  Bing.  363),  or  to 
raise  a  sum  of  money  {Bateman  v.  Davis,  3  Madd.  98 ;  Thomas  v. 
Bering,  1  Ke.  729),  or  to  marriage  {Dohbyn  v.  Adams,  7  Ir.  Ch.  E. 
193),  or  the  like,  it  must,  as  a  general  rule,  be  given  prior  to  the 
exercise  of  the  power,  not  afterwards  as  a  ratification  of  it.  But  if  in 
fact  previously  given,  the  formal  act  of  assent,  though  required  to  be 
testified  by  deed,  may  be  so  testified  by  an  execution  of  the  deed  after 
the  consent  has  been  given  and  the  act  done,  consent  to  which  is 
required.  Offen  v.  Harman,  1  D.,  F.  &  J.  253.  The  power  to  con- 
sent cannot  be  delegated.  Hawkins  v.  Kemp,  3  Ea.  410.  But  the 
donee  may  execute  a  power  by  attorney.  Sug.  Pow.  8th  ed.  180.  The 
court  will  not  interfere  with  the  discretionary  power  of  trustees, 
whether  in  giving  or  withholding  consent  (Shipperdson  v.  Tower,  1 
Y.  C.  C.  C.  441) ;  nor  can  the  court  exercise  a  discretionary  power 
after  a  trustee  has  paid  the  trust  fund  into  court.  Re  Coe's  Trust,  4 
K.  &  J.  199. 

InstruTnent — Formalities.]  It  may  be  stated  as  a  general  rule, 
that  where  a  power  is  required  to  be  executed  by  a  particular  instru- 
ment, or  with  particular  formalities,  it  will  be  defectively  executed  by 
any  other  instrument,  or  with  different  formalities,  unless  by  statute 
the  defective  execution  is  made  good.  As  to  the  consequences  of  a 
defective  execution,  see  post,  sec.  3. 

Thus,  the  instrument  must,  if  so  required  by  the  power,  be  exe- 
cuted in  the  presence  of  witnesses  (see  Simeon  v.  Simeon,  4  Sim.  555), 


EXECUTION   OF  POWERS.  887 

or  be  under  hand  and  seal  (Carter  v.  Carter,  Mose.  369),  or  under 
seal  {Dormer  y.  Thurland,  2  P.  W.  506),  or  the  like  ;  and  the  instru- 
ment itself  must  be  that  which  is  required  by  the  power.  Thus,  a 
deed  is  a  bad  execution  of  a  power  to  appoint  by  will  {Paul  v.  Hewet- 
son,  2  M.  &  K.  434),  and  a  will  is  a  defective  execution  of  a  power  to 
appoint  by  deed.  Darlington  v.  Pulteney,  Cowp.  260,  post,  sec.  3. 
An  instrument  may  be  a  proper  will,  though  in  form  a  deed  duly 
sealed  and  delivered  {Habergham  v.  Vincent,  2  Ves.  jun.  230) ; 
but  it  must  now  be  in  accordance  with  the  provisions  of  the  1  Vict. 
c.  26.  See  as  to  wills  of  personal  estate  of  persons  domiciled  abroad, 
or  in  different  parts  of  the  United  Kingdom,  under  the  24  &  25  Vict. 
c.  114,  post,  tit.  "Wills,"  Chap.  I. 

Where  no  particular  instrument  is  required  an  appointment  may  be 
made  by  anything  showing  an  intention  to  exercise  the  power,  as  by  a 
recital  {Wilson  v.  Piggott,  2  Ves.  jun.  351)  or  hill,  as  where  a  woman 
has  a  life  estate  and  general  power,  and  files  a  bill  for  a  transfer  of 
the  fund  {Irwin  v.  Farrer,  19  Ves.  86),  or  written  directions  to  the 
trustee  of  a  fund.  Brodrick  v.  Brown,  1  K.  &  J.  328.  And  what- 
ever solemnities  are  required  an  actual  transfer  of  the  fund,  subject 
to  the  power,  is  equivalent  in  equity  to  an  actual  appointment. 
Routledge  v.  Dorril,  2  Ves.  jun.  357 ;  Hughes  v.  Wells,  9  Ha.  749, 
771.  A  power  may  be  executed  by  several  instruments.  Leicester's 
Case,  1  Vent.  280 ;  Herring  v.  Brown,  ib.  368.  But  where  there  are 
several  partial  executions  of  powers  they  must  not,  when  taken 
together,  exceed  the  limits  of  the  power.  Doe  v.  Milborne,  2  T.  R. 
721;  and  see  Time  of  Execution,  post,  sec.  2. 

Before  the  1  Vict.  c.  26,  where  the  power  was  to  be  exercised  by 
will,  or  writing  in  the  nature  of  a  will,  which  is  the  same  thing  as  a 
wiU  {Longford  v.  Eyre,  1  P.  W.  740,  742),  whatever  was  a  good  will 
by  law,  with  reference  to  the  nature  of  the  property  given  by  it,  was  a 
good  execution  of  the  power.  Thus,  if  it  was  a  power  over  realty,  the 
will  required  three  witnesses  {Longford  v.  Eyre,  sup.) ;  if  the  power 
was  over  personalty  any  writing,  which  was  a  good  will  of  personal 
estate,  was  sufficient.  Duf  v.  Dalzell,  1  B.  C.  C.  147.  By  the  1 
Vict.  c.  26,  where  a  power  is  required  to  be  exercised  by  will,  if  the 
will  be  executed  as  required  by  that  act,  it  will  be  a  valid  execution 
of  the  power,  though  the  power  may  require  additional  formalities, 
e.  g.,  three  witnesses,  or  sealing,  or  the  like  (s.  10).  The  act  applies 
to  powers  to  appoint  by  will,  created  since,  as  well  as  before,  the  act. 
Hubbard  v.  Lees,  L.  E.,  1  Ex.  255.  When  a  power  is  required  to 
be  executed  by  will,  or  writing  purporting  to  be  a  will,  the  instrument 
executing  the-  power  must  be  a  complete  will  {Gullan  v.  Grove,  26 
Bea.  64) ;  and  if  it  be  a  will  of  personalty,  it  must  be  proved  in  the 
proper  court,  and  if  so  proved,  it  is  conclusive  in  equity  that  the  in- 
strument is  a  will.     Douglas  v.  Cooper,  3  M.  &  K.  378. 

It  has  been  held,  that  a  will  under  a  power  to  appoint  by  "  will 
duly  executed,"  valid  according  to  the  law  of  domicil  of  the  testator 
though  invalid  here,  is,  if  admitted  to  probate  here,  a  valid  execution 
of  the  power  {D'Huart  v.  Harkness,  34  Bea.  324),  and  a  will  if  valid 
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here,  although  not  so  according  to  the  law  of  domicil  of  the  testator, 
is  a  valid  execution  of  a  testamentary  power.  Ee  Alexander,  6  Jur., 
N.  S.  354.  But  in  Re  Kirwan's  Trusts,  25  Ch.  D.  373,  it  was  held, 
that  a  will  executed  abroad  and  valid  there  but  invalid  here,  although 
admitted  to  probate  here  by  virtue  of  the  24  &  25  Vict.  o.  114,  s.  1, 
is  not  valid  as  an  execution  of  a  power  to  appoint  by  will  under  the 
Wills  Act,  1  Vict.  c.  26,  s.  10.  Cases  of  some  nicety  may  arise  where 
there  are  two  wills  both  admitted  to  probate,  and  the  power  is  to  be 
executed  by  the  last  will.  See  Pettinger  v.  Amhler,  L.  R.,  1  Eq.  510, 
and  the  cases,  ante,  p.  885.  A  power  by  deed,  instrument  or  wiU  is 
well  executed  by  a  mere  writing,  which  is  neither  a  deed  nor  a  will. 
Brodrick  v.  Brown,  1  K.  &  J.  328.  But  a  power  to  be  executed 
by  writing  under  hand  or  by  will  is  not  well  executed  by  an  instru- 
ment in  writing  purporting  to  be  and  intended  to  take  effect  as  a  will, 
but  which,  as  such,  is  inoperative.  Bainbridge  v.  Smith,  8  Sim.  86  ; 
Ee  Daly's  Settlement,  25  Bea.  456.  Powers  of  revocation  by  writing 
under  hand  and  seal,  attested  by  two  or  more  credible  witnesses,  and  of 
appointing  new  uses  by  the  same  or  any  other  deed  were,  in  a  case 
before  the  1  Vict.  c.  26,  held  to  be  well  executed  by  a  will  duly  signed, 
attested  as  by  law  then  required,  and  also  sealed.  Countess  Ros- 
commony.  Foivke,  6  B.  P.  C.  158 ;  Orangey.  Pickford,  4  Drew.  368. 
Since  the  act  it  has  been  held  that  a  power  to  appoint  by  deed  or 
writing  under  hand  and  seal  is  not  well  executed  by  a  will  valid  under 
the  act  but  not  sealed.  Taylor  v.  Meads,  11  Jur.,  N.  S.  166;  over- 
ruling Buckell  v.  Blenkhorn,  5  Ha.  131 ;  see  Collard  v.  Sampson,  4 
D.,  M.  &  G.  224;  West  v.  Ray,  1  Kay,  385  ;  cons,  the  observations 
of  Lord  St.  Leonards,  Sug.  Pow.  8th  ed.  217  et  seq.  Where  there 
was  a  power  to  appoint  by  any  deed  or  instrument  in  writing  to  be 
signed,  sealed  and  delivered  in  the  presence  of  two  or  more  credible 
witnesses,  the  power  was  held  to  be  well  exercised  by  an  appointment 
by  will,  not  expressed  to  be  delivered,  but  stated  in  the  attestation 
clause  to  be  "signed,  sealed,  published  and  acknowledged,  and 
declared  to  be  the  last  will  "  in  the  presence  of  the  attesting 
witnesses.     Smith  v.  Adkins,  L.  E.,  14  Eq.  402. 

Attestation — Witnesses — Publication.]  Where  the  instrument, 
other  than  a  will,  executing  the  power  was  to  be  duly  attested  without 
specifying  any  number  of  witnesses,  one  was  suf&cient.  Paulson  v. 
Wellington,  2  P.  W.  533,  535.  See  22  &  23  Vict.  c.  35,  s.  12,  post, 
p.  889.  "  Attestation  "  means  that  a  witness  shall  be  present  to 
testify  that  the  act  required  to  be  done  is  done.  Freshfield  v.  Reed, 
9  M.  &  W.  404 ;  cons.,  as  to  the  precise  meaning  of  this  word,  the 
opinions  of  the  several  judges  in  Doe  v.  Burdett,  4  A.  &  E.  1 ;  9  A. 
&  E.  936 ;  and  10  01.  &  F.  340.  Where  the  witnesses  are  not 
required  by  the  power  to  attest  the  signature,  it  is  sufficient  if  stated 
in  the  body  of  the  deed  executing  the  power  that  it  is  signed  by  the 
appointor,  though  not  in  the  attestation  clause.  M' Queen  v.  Far- 
quhar,  11  Ves.  467.  And  where  an  attestation  clause  is  not  required, 
the  mere  circumstance  that  there  is  an  attestation  specifying  certain 
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things  as  done  does  not  exclude  evidence  that  other  things  were  done 
besides  those  which  are  attested.  Warren  v.  Postlethwaite,  2  Coll. 
108.  It  was  held,  however,  that  if  the  power  required  the  instrument 
executing  it  to  be  under  hand  and  seal  attested  by  witnesses  (Wright 
V.  Wakeford,  17  Ves.  454 ;  S.  C,  4  Taunt.  213),  or  under  hand  and 
seal  duly  executed  in  the  presence  of  and  attested  by  witnesses  {Doe 
T.  Peach,  2  M.  &  S.  576),  the  attestation  signed  by  the  witnesses 
would  be  defective  if  it  stated  that  it  was  sealed,  or  sealed  and 
delivered,  without  also  stating  that  it  was  signed,  even  where  it  was 
stated  in  the  body  of  the  deed  that  it  was  under  hand  and  seal.  Doe 
V.  Peach,  sup.  And  a  subsequent  second  attestation  referring  to  all 
the  formalities  would  not  cure  the  defect.  Wright  v.  Wakeford,  17 
Ves.  454.  But  the  authority  of  these  cases  was  much  shaken  by  the 
case  of  Burdett  v.  Spilsbury  (10  CI.  &  P.  340  ;  8  Jur.  1),  in  which  it 
was  held  that  where  no  form  of  attestation  was  necessary,  and  there 
was  no  attestation  of  the  formalities  having  been  complied  with,  but 
they  were  so  in  fact,  and  were  stated  to  be  so  in  the  body  of  the 
deed,  it  was  sufficient  if  the  witnesses  merely  signed  their  names  after 
the  word  "  witness,"  and  that  no  form  of  attestation  was  necessary  ; 
and  see  Rickett's  Trusts,  1  J.  &  H.  70  ;  aff.  nom.  Newton  v.  Ricketts, 
9  H.  L.  C.  262  ;  also  Vincent  v.  Bishop  of  Sodor  and  Man,  8  C.  B. 
931 ;  4  De  G.  &  S.  294 ;  Sug.  H.  L.  0.  495. 

In  cases  before  the  Wills  Act,  1  Vict.  c.  26,  delivery  (Ward  v. 
Swift,  1  C.  &  M.  171 ;  Simeon  v.  Simeon,  4  Sim.  555)  or  signing  and 
seaUng  {Vincent  y.  Bishop  of  Sodor  and  Man,  4  De  G.  &  Sm.  294, 
sup.)  of  a  will  was  held  to  be  equivalent  to  publication,  and  an  attes- 
tation, where  required,  of  delivery  or  sealing  was  equivalent  to  an 
attestation  of  publication ;  and  a  declaration  in  the  presence  of  wit- 
nesses was  equivalent  to  publication  {Warren  v.  Postlethwaite,  2  Coll. 
108),  and  where  signing  and  publishing  were  required,  an  attestation 
of  signature  was  held  sufBcient  {Bartholomew  v.  Harris,  15  Sim.  78). 
By  the  Wills  Act,  1  Vict.  c.  26,  publication  of  a  will  executing  a 
power  is  not  necessary,  if  the  will  be  duly  executed  under  that  act, 
although  the  power  may  expressly  require  publication  (see  s.  13). 

By  the  22  &  23  Vict.  c.  35  (13th  August,  1859),  "  a  deed  hereafter 
executed  in  the  presence  of  and  attested  by  two  or  more  witnesses  in 
the  manner  in  which  deeds  are  ordinarily  executed  and  attested  shall, 
so  far  as  respects  the  execution  and  attestation  thereof,  be  a  valid 
execution  of  a  power  of  appointment  by  deed  or  by  any  instrument  in 
writing  not  testamentary,  notwithstanding  it  shall  have  been  expressly 
required  that  a  deed  or  instrument  in  writing  made  in  exercise  of  such 
power  should  be  executed  or  attested  with  some  additional  or  other 
form  of  execution  or  attestation  or  solemnity :  provided  always,  that 
this  provision  shall  not  operate  to  defeat  any  direction  in  the  instru- 
ment creating  the  power  that  the  consent  of  any  particular  person  shall 
be  necessary  to  a  valid  execution,  or  that  any  act  shall  be  performed 
in  order  to  give  validity  to  any  appointment,  having  no  relation  to  the 
mode  of  executing  and  attesting  the  instrument,  and  nothing  herein 
contained  shall  prevent  the  donee  of  a  power  from  executing  it  con- 
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formably  to  the  power  hy  writing  or  otherwise  than  by  an  instrument 
executed  and  attested  as  an  ordinary  deed,  and  to  any  such  execution 
of  a  power  this  provision  shall  not  extend  "  (s.  12). 
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A  power  may  in  general  be  executed  at  any  time  during  the  life  of 
the  donee,  unless  the  execution  be  restricted  to  some  particular  period, 
but  the  exercise  of  the  power  may  be  dependent  upon  the  continuance 
of  a  particular  interest ;  for  instance,  until  forfeiture  by  the  husband 
after  which  the  power  cannot  be  exercised.  Haswell  v.  Haswell,  2  D., 
F.  &  J.  456 ;  cons,  the  observations  of  Lord  St.  Leonards  on  this  case, 
Pow.  8th  ed.  261.  Where  a  time  is  appointed  for  executing  a  power, 
for  instance,  to  sell  within  five  years,  the  sale  may  be  deferred  until 
after  that  time,  unless  there  is  a  direction  to  the  contrary  {Pearce  v. 
Gardner,  10  Ha.  287),  and  even  in  such  a  case  the  court  has  power 
to  enlarge  the  time.  Cuff  v.  Hall,  1  Jur.,  N.  S.  972  ;  see  Morris  v. 
Morris,  4  Jur.,  N.  S.  802.  But  where  there  was  an  absolute  gift  to 
A.,  subject  to  a  discretionary  power  in  trustees  to  settle  it  on  her 
attaining  twenty-one  or  marrying,  it  was  held  that  the  power  could 
not  be  exercised  after  her  death.  Lancashire  v.  Lancashire,  2  Ph. 
657.  A  power  to  be  executed  before  a  person  attains  twenty-five  is 
not  well  exercised  by  an  iustrument  which,  though  executed  before 
the  prescribed  time,  does  not  come  into  operation  until  afterwards. 
Cooper  V.  Martin,  L.  E.,  3  Ch.  47. 

Although  it  may  depend  upon  some  contingency  whether  an  appoint- 
ment will  ever  take  effect  or  not,  it  may  nevertheless  in  general  be 
made  at  any  time  and  in  contemplation  of  the  contingency  happening. 
Thus,  a  power  to  charge  or  appoint  in  case  of  the  death  of  A.  in  the 
lifetime  of  the  donee  of  the  power,  or  in  case  of  default  of,  or  failure 
of,  issue  at  a  particular  time,  or  the  like,  may  be  exercised  before  A.'s 
death,  or  such  default  of  or  failure  of  issue,  but  will  have  no  operation 
unless  the  contingency  happens  upon  which  the  appointment  was 
limited  to  take  effect.  Css.  Sutherland  v.  Northmore,  1  Dick.  56 ; 
see  Clough  v.  Clough,  3  M.  &  K.  296 ;  Bradley  v.  Bury,  10  Jur., 
N.  S.  937.  The  rule  is  the  same  where  the  contingency  has  reference 
to  some  matter  connected  with  the  appointor.  Thus,  if  a  trust  fund 
be  limited  to  a  wife  absolutely  if  she  survive  her  husband,  but  if  she 
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predecease  him  to  her  appointees,  a  will  made  in  exercise  of  the  power 
during  the  coverture  will  be  inoperative  unless  she  predeceases  him  or 
surviving  him  republishes  it.  Price  v.  Parker,  16  Sim.  198  ;  Trim- 
mell  V.  Fell,  16  Bea.  537 ;  Blciiklock  v.  Grindle,  L.  R.,  7  Eq.  215. 
But  such  an  appointment  will  be  good  where  the  contingency  is,  that 
of  the  hushand  predeceasing  his  wife,  and  it  happens.  Clough  v. 
Clough,  3  M.  &  K.  '296.  When  the  power  is  contingent  upon  the 
donee  leaving  children,  an  appointment  under  the  power  will  be  in- 
operative if  he  die  without  leaving  children.  Earle  v.  Barker,  11 
H.  L.  C.  280.  In  Blight  v.  Hartnoll  (19  Ch.  D.  294),  Fry,  J.,  is 
reported  to  have  said  (p.  301),  "  If  a  power  were  given  to  A.  to  appoint 
amongst  his  children  who  should  be  living  at  the  return  of  B.  from 
Rome,  and  that  was  exercised  by  A.  before  B.  returned  from  Rome, 
it  appears  to  me  to  be  a  bad  exercise  of  the  power."  But  perhaps  the 
observation  may  be  permitted  that  the  contingency  in  the  case  sup- 
posed would  seem  not  to  be  in  respect  of  the  time  of  executing  the 
power,  but  only  as  to  the  class.  An  appointment  would  seem  good 
according  to  the  authorities  to  a  class  contingently,  where  the  rule 
against  perpetuities  is  not  infringed,  for  instance,  to  such  children  as 
should  be  living  when  B.  returned  from  Rome,  although  it  will  only 
take  effect  if  the  contingency  does  happen,  and  in  favour  of  those  who 
are  then  living.  See  also  the  cases  ante,  p.  856.  A  power  to  appoint  in 
default  of  children  may  be  exercised  after  a  dissolution  of  marriage, 
where  there  is  no  issue  of  the  marriage.  Bond  v.  Taylor,  2  J.  &  H.  473 ; 
see  Jessop  v.  Blake,  3  Giflf.  639.  Where  a  testator,  having  a  power  of 
appointment  over  personalty,  appoints  a  share  of  the  fund  to  an  object 
of  the  power  upon  the  happening  of  a  certain  event,  the  appointment 
carries  with  it  all  the  intermediate  accretions  to  that  share,  whether  in 
the  shape  of  income  or  otherwise.    Long  v.  Orenden,  16  Ch.  D.  691. 

A  power  to  the  survivor  of  two  persons  to  appoint  by  deed  cannot  be 
executed  by  them  jointly  {M'Adam  v.  Logan,  3  B.  C.  C.  310) ;  and  a 
power  to  two,  and  the  survivor  to  be  exercised  during  their  joint  lives, 
cannot  be  exercised  by  the  survivor  after  the  death  of  one.  Be  Tiviss, 
15  W.  R.  540.  But  where  a  testamentary  power  is  given  to  the  sur- 
vivor of  two  or  more,  it  seems  that  an  appointment  under  it  may  be 
made  while  both  are  living,  and  will  be  valid  if  the  appointor  prove  to 
be  the  survivor  {Thomas  v.  Jones,  1  D.,  J.  &  S.  63),  even  where  the 
appointor  is  a  married  woman.  For  although  the  1  Vict.  c.  26,  s.  8, 
does  not  give  a  married  woman  any  further  powers  to  make  a  will  than 
she  had  before  the  act,  the  24th  section,  which  makes  the  will  speak 
from  the  death,  operates  as  well  in  the  case  of  wills  of  married  women 
as  of  other  persons.     Ih. 

But  a  power  may  be  so  expressed  as  not  to  arise  at  all  or  be  capable 
of  being  exercised  until  a  particular  event  happens.  That  is,  the 
power  may  be  contingent.  Thus  a  power  to  the  survivor  of  husband 
and  wife,  at  any  time  or  times  after  the  decease  of  the  other  to  appoint, 
cannot  be  exercised  by  either  during  the  lifetime  of  the  other.  Gave 
T.  Gave,  8  D.,  M.  &  G.  131. 

When  there  is  a  life  estate  and  power  of  sale  after  the  death  of  the 
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tenant  for  life,  the  power  cannot  be  exercised  in  his  lifetime.  Sug. 
Pow.  8th  ed.  266  ;  Meyrick  v.  Coutts,  MS.,  cited  ib. ;  see  Co.  Litt. 
113  a  (n.  2) ;  Garlyon  v.  Truscott,  L.  R.,  20  Eq.  348.  So  where  a 
time  is  expressly  fixed  for  a  sale,  e.g.,'  after  the  death  of  the  tenant  for 
life,  it  cannot  be  accelerated,  and  the  tenant  for  life  and  trustees  of  the 
power  cannot  together  sell  the  entire  interest,  and  the  court  has  no 
jurisdiction  to  authorize  a  sale.  Johnstone  v.  Baber,  8  Bea.  233 ;  see 
Blight  Y.  Hartnoll,  19  Ch.  D.  294.  When  a  power  which  is  or  may 
be  in  the  nature  of  a  beneficial  power,  e.g.,  a  power  to  lease,  is  given 
to  a  person  as  filling  a  particular  character,  e.g.,  tenant  for  life  in  pos- 
session, the  conveyance  by  the  actual  tenant  for  life  in  possession  to 
the  tenant  for  life  in  immediate  remainder,  will  not  enable  the  latter 
to  exercise  the  power  during  the  lifetime  of  the  former  {Coxe  v.  Day, 
13  Ea.  118) ;  but  otherwise  in  the  case  of  a  power  of  sale  or  power  of 
that  description.  Truell  v.  Tyssen,  2  Jur.,  N.  S.  630 ;  Sug.  Pow. 
271. 

A  power  expressly  reserved  to  a  woman  being  sole  cannot  be  exe- 
cuted during  coverture  {Ld.  Antrim  v.  D.  Buckingham,  Fr.  Ch.  168), 
and  it  has  been  held  that  the  rule  is  the  same  where  the  power  is  so 
restricted  impliedly.  Gould  v.  Gould,  2  Jur.,  N.  S.  484.  But  this 
case  was  not  followed  in  a  recent  case  where  there  was  a  general  power 
in  a  settlement  which  was  made  some  time  before  marriage,  but  to 
which  the  intended  husband  was  no  party,  and  then  a  special  power 
to  appoint  to  children,  and  it  was  held  that  the  general  power  might 
be  exercised  during  the  coverture.  Wood  v.  Wood,  L.  R.,  10  Eq.  220. 
A  power  to  appoint  notwithstanding  coverture  may  be  executed  during 
widowhood  {Doe  v.  Bird,  2  N.  &  M.  679) ;  but  not  a  power  during 
and  notwithstanding  coverture.  Burnham  v.  Bennett,  2  Coll.  260. 
Nor  can  such  a  power  be  exercised  during  a  subsequent  coverture. 
Horseman  v.  Abbey,  1  J.  &  W.  381 ;  Morris  v.  Howes,  4  Ha.  599, 
(the  marginal  note  of  the  last  case  does  not  refer  to  the  word  "  not- 
withstanding.") But  in  general  a  power  not  restricted  to  one  cover- 
ture may  be  exercised  during  a~  subsequent  coverture.  Whitmarsh  v. 
Robertson,  1  Coll.  570, 

A  will  made  by  an  intended  wife  in  pursuance  of  a  power  reserved 
to  her  whether  covert  or  sole  in  her  marriage  settlement,  but  before 
the  marriage,  is  valid,  and  not  revoked  by  the  marriage  (Logan  v. 
Bell,  1  C.  B.  872 ;  see  Hodsden  v.  Lloyd,  2  B.  C.  C.  534) ;  the 
marginal  note  of  which  is  inaccurate,  the  words  in  italics  there,  viz., 
after  the  marriage,  not  being  in  the  agreement.  As  a  general  rule  a 
power  need  not  be  wholly  executed  at  one  time,  but  there  may  be 
successive  appointments  until  the  whole  power  is  exhausted  [Bovey  v. 
Smith,  1  Ver.  84 ;  Harrold  v.  Harrold,  3  Giff.  192 ;  Cuninghame 
V.  Anstruther,  L.  R.,  2  Sc.  App.  223) ;  and  several  deeds,  though 
executed  at  considerable  intervals  of  time  from  each  other,  may  con- 
stitute only  one  disposition.  Ld.  Braybrooke  v.  Att.-Gen.,  9  H.  L.  C. 
150.  A  mortgage,  though  at  law  an  absolute  disposition,  is  in  equity 
partial  only,  and  subject  to  the  mortgage,  powers  over  the  estate  will 
remain  the  same,  unless  the  equity  of  redemption  is  re-settled  and  the 
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estate  put  in  a  new  channel.  Barnett  v.  Wilson,  2  Y.  &  C.  C.  C.  407. 
And  where  from  the  nature  of  the  power  it  is  capable  of  being 
repeatedly  exercised,  it  will  not  be  exhausted  by  being  once  executed. 
Thus,  where  there  is  a  power  to  lease  for  twenty-one  years,  it  may  be 
exercised  toties  quoties  as  often  as  a  lease  drops.  Bridg.  by  Ban.  97. 
And  if  an  appointment  is  inoperative,  for  instance,  as  being  too 
remote,  and  at  a  subsequent  period,  when  if  then  made,  it  would  not 
be  so,  a  fresh  appointment,  as  a  confirmation  of  the  first,  will  give  it 
validity.     Morgan  v.  Gronow,  L.  R.,  16  Eq.  1. 

Whether  an  appointment  is  to  be  considered  as  cumulative  or 
substitutional  depends  upon  the  circumstances  of  the  case  and  the 
intention  of  the  donee  of  the  power.  See  England  v.  Lavers,  L.  E., 
3  Eq.  63.  Where  there  is  a  power  vested  in  one  or  more  for  a 
particular  purpose,  and  in  default  of  appointment  under  it,  in  the 
survivors  or  survivor,  a  paHial  appointment  by  all  will  not  prevent 
the  exercise  of  the  power  vested  in  the  survivors  or  survivor  over 
the  imappointed  part.  Re  Simpson's  Settlement,  4  De  G.  &  Sm.  521 ; 
Mapleton  v.  Mapleton,  4  Drew.  515,  overruling,  in  effect,  Simpson  v. 
Paul,  2  Ed.  34.  But  if  the  joint  appointment  exhausts  the  power, 
for  instance,  if  portions  are  fully  appointed,  and  one  appointee  dies 
before  his  share  is  payable,  such  share  cannot  be  re-appointed.  Broiun 
V.  Nisbett,  1  Cox,  13.  See  Webster  v.  Boddington,  16  Sim.  177. 
When  a  power  is  defectively  executed,  for  instance,  on  a  bargain  with 
the  appointee  which  renders  the  appointment  void  (see post.  Chap.  IX.), 
it  may  be  executed  again.  Hervey  v.  Hervey,  1  Atk.  567  ;  see  Askham 
V.  Barker,  12  Bea.  499  ;  Carver  v.  Richards,  1  D.,  F.  &  J.  548.  A 
mere  recital,  however,  in  a  subsequent  deed,  that  a  power  executed  by 
a  prior  deed  was  erroneously  executed,  will  not  of  itself  be  evidence  of 
the  fact,  so  as  to  render  valid  a  subsequent  execution.  Armytage  v. 
Armytage,  1  Y.  C.  C.  C.  461. 


Sec.  8. — Defective  Execution  of  Powers. 


Equity  aids  in  certain  Cases 893 

Intention    to    execute    informally 

carried  out 894 

By  a  Will  instead  of  Deed 894 

Improperly  attested 894 

Not  where  Defect  is  suistantial    ...  894 

Intention  to  Execute   894 

Breach  of  Tmst    894 

Fraud  on  Power  894 

Parol  Agreement  relating  to  Land  .  894 

Recital — Answer 894 

Mistake  may  be  rectified 895 


Fresh  Appointment 895 

Actual  Transfer  of  Property 895 

Partial  Appointment 895 

In  whose  favour  aided 895 

Principle   895 

Purchasers — Clmrities   895 

Wife— Child 895 

Kot  for  Husiand,  Brother,  Sister 

or  otlier  Relations    895 

Kor  to  relieve  Trustees  where  there 

is  a  Breach  of  Trust    896 

Tenants  in  Tail 896 


Equity  will,  in  certain  cases,  and  in  favour  of  certain  persons,  aid 
the  defective  execution  of  powers  upon  the  same  principle  that  it  will 
aid  defective  surrenders  of  copyholds.     See   Chapman  v.  Gibson, 
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3  B.  C.  C.  229  ;  Bodgers  v.  Marshall,  17  Ves.  297._  A  power  is  said 
in  general  to  be  defectively  executed,  where  there  is  an  intention  to 
execute  it  (see  Garth  v.  Townsend,  L.  K.,  7  Eq.  220) ;  but  it  has  not 
been  executed  according  to  its  terms,  the  intention  being  suiEciently 
declared,  but  the  act  declaring  the  intention  not  bein^  an  execution  of 
the  power  in  the  form  prescribed.  In  such  cases  the  defect  will  be 
supplied  or  aided  in  equity.  See  per  Lord  Eedesdale  in  Shannon  v. 
Bradstreet,  1  Sch.  &  Lef.  63.  As  where  the  power  is  executed  by 
will  instead  of  by  deed  (Toilet  v.  Toilet,  2  P.  W.  489  :  Sneed  v.  Sneed, 
Amb.  64 ;  Bruce  v.  Bruce,  L.  R.,  11  Eq.  371),  or  the  instrument  is 
not  attested  in  the  form  required  or  by  the  proper  number  of  witnesses 
(Cotter  V.  Layer,  2  P.  W.  625 ;  see  now  22  &  23  Vict.  c.  35,  s.  12, 
ante,  p.  889),  or  (prior  to  the  1  Vict.  c.  26)  that  the  will  was  not 
under  seal  as  required  by  the  power  or  the  like.  Smith  v.  Ashton, 
Fr.  K.  B.  308. 

But  equity  will  not  aid  when  the  defect  is  not  merely  of  form  but  of 
substance.  Thus,  under  a  leasing  power  requiring  the  best  rent  to  be 
reserved,  the  best  rent  must  be  reserved,  or  the  lease  will  be  void 
against  the  remainderman.  See  Campbell  v.  Leach,  Amb.  740.  So  a 
power  to  appoint  an  estate  by  will  cannot  be  supported  if  executed 
by  deed,  on  a  sale  by  the  donee  in  his  lifetime  (Reid  v.  Shergold, 
10  Ves.  370 ;  see  Coffin  v.  Cooper,  13  W.  R.  571,  in  which  case  the 
power  was  to  appoint  by  will  only,  and  the  donee  of  the  power 
covenanted  to  execute  it  by  will  in  favour  of  an  object  of  the  power). 
For  this  equitable  relief  to  be  administered,  however,  it  must  clearly 
appear  that  there  was  an  intention  to  execute  the  power.  This  may  be 
proved  in  various  ways.  Thus  an  agreement  or  covenant  to  execute 
the  power  (Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  52)  shows  such  an 
intention,  even  though  the  covenantor  when  the  time  arrives  for 
executing  it  has  become  mentally  incompetent  to  do  so.  Affleck  v. 
Affleck,  3  Sm.  &  G.  394.  But  if  the  exercise  of  the  power  would  be 
a  breach  of  trust  (see  Mortlock  v.  Buller,  10  Ves.  292),  or  fraud  on 
the  power  (Lawrenson  v.  Butler,  1  Sch.  &  Lef.  13  ;  By  as  v.  Cruise, 
2  Jo.  &  Lat.  p.  484),  equity  will  not  enforce  a  contract  to  execute  it. 

Where  also  the  agreement  is  by  parol,  but  relates  to  land,  it  will 
not,  it  has  been  held,  be  good  against  a  remainderman,  though  in 
part  performed,  as  where  there  is  a  parol  agreement  to  grant  a  lease, 
even  where  the  lessee  has  expended  money  in  improvement.  Shannon 
V.  Bradstreet,  1  Sch.  &  Lef.  72  ;  Blore  v.  Sutton,  3  Mer.  237 ;  see 
Morgan  v.  Milman,  3  D.,  M.  &  Gr.  24 ;  Trotmanv.  Flesher,  3  Giff.  1 ; 
and  amte,  p.  873.  But  a  written  agreement  will,  in  favour  of  a  pur- 
chaser, be  a  good  execution  in  equity  of  a  power  to  appoint  by  deed. 
Re  Dykes'  Estate,  L.  R.,  7  Eq.  337.  So  an  intention  to  execute  a 
power  to  appoint  by  deed  or  will  may  be  evidenced  by  a  recital  in  a 
deed,  and  effect  will  be  given  to  it  accordingly.  Wilso7i  v.  Piggott, 
2  Ves.  jun.  352.  So  an  answer  in  chancery  may  operate  as  an  appoint- 
ment to  be  made  by  deed.  Carter  y.  Carter,  Mose.  365 ;  seeFortescue 
v.  Gregor,  5  Ves.  553.  The  renewal  of  a  lease  by  a  tenant  for  life, 
with  a  general  power  to  appoint  by  deed  or  will,  does  not  show  an 


DEFECTIVE   EXECUTION   OP   POWERS.  895 

intention  to  appoint  to  himself.  In  such  a  case,  therefore,  if  he 
appoints,  and  the  appointment  fails  by  the  death  of  the  appointee  in 
his  lifetime,  there  will  be  a  resulting  trust  for  the  author  of  the  power 
or  his  representatives,  in  case  there  is  no  gift  over  in  default  of,  or  on 
failure  of  appointment.     Brookman  v.  Holes,  2  V.  &  B.  45. 

Where  the  appointment  is  invalid  through  mistake,  it  may  be 
rectified.  Daniel  v.  Arkivright,  2  H.  &  M.  95.  If  the  appointor 
discovers  that  the  appointment  cannot  be  supported,  he  may  make 
another  valid  one  under  the  power.  See  Ranking  v.  Barnes,  10  Jur., 
N.  S.  463 ;  Carver  v.  Richards,  1  D.,  F.  &  J.  548.  A  transfer 
or  payment  of  the  property  or  fund,  subject  to  the  power  to  the  object 
of  it  or  settlement  of  it,  at  his  request,  is  equivalent  in  equity  to  an 
actual  appointment.  Routledge  v.  Dorril,  2  Ves.  jun.  357,  see  ante, 
p.  887.  It  may,  however,  sometimes  be  a  question  where  there  are 
more  powers  than  one,  for  instance,  a  power  of  appointment  and  a 
power  of  advancement,  to  which  of  the  powers  the  payment  is  to  be 
attributed.  Re  Gosset,  19  Bea.  529.  In  those  cases  in  which  the 
appointment,  although  not  defective  in  the  sense  in  which  the  word  is 
generally  used,  is  so  in  the  sense  of  its  being  incomplete  or  partial 
only,  the  unappointed  part  will  go  strictly  as  in  default  of  appointment, 
and  in  such  part  appointees  will  share  just  as  if  nothing  had  been 
appointed  to  them  {Routledge  v.  Dorril,  2  Ves.  jun.  357,  366 ; 
Wilson  V.  Piggott,  ib.  351),  except  in  cases  where  there  is  a  hotchpot 
clause.     See  ante,  p.  640. 

With  reference  to  the  question  in  whose  favour  the  execution  will  be 
aided,  it  will  be  remembered  that  the  principle  governing  the  cases  is 
the  same  as  in  cases  of  defective  surrenders  of  copyholds.  Chapman 
V.  Gibson,  8  B.  C.  C.  231.  Some  of  the  following  cases  relate  to  such 
defective  surrenders,  and  are  authorities  in  cases  of  defective  executions 
of  powers.  Indeed,  where  a  defect  in  the  surrender  of  copyholds  will 
be  supplied,  a  fortiori  will  the  defective  execution  of  a  power  be  aided 
in  equity.  Fothergill  v.  Fothergill,  Fr.  Ch.  256.  The  defective 
execution  of  a  power  will  be  aided  in  equity  in  favour  of  all  claiming 
for  a  valuable  consideration  as  a  purchaser  (Cotter  v.  Layer,  2  P.  W. 
623 ;  Re  Dykes'  Estate,  L.  E.,  7  Eq.  337),  mortgagee  (Jennings  v. 
Moore,  2  Ver.  609),  creditor  (Ithell  v.  Beane,  1  Ves.  sen.  215) ;  also 
in  favour  of  a  charity  (Innes  v.  Sayer,  3  Mac.  &  Gr.  606),  a  wife 
(Fothergill  v.  Fothergill,  Fr.  Ch.  256 ;  Churchman  v.  Harvey,  Amb. 
340),  and  legitimate  child.  Sneed  v.  Sneed,  Amb.  64 ;  Kennard  v. 
Kennard,  L.  R.,  8  Ch.  227. 

But  a  defective  execution  will  not  be  aided  in  favour  of  a  husband 
(Moodie  v.  Reid,  1  Mad.  516),  brother  or  sister  (Goodwyn  v.  Goodwyn, 
1  Ves.  sen.  228),  grandchild  (Perry  v.  Whitehead,  6  Ves.  544), 
nephew  or  other  relation  in  that  or  a  more  remote  degree  (Marston  v. 
Gowan,  3  B.  C.  C.  170),  natural  child  (Tudor  v.  Anson,  2  Ves.  sen. 
582),  the  settlor  himself  (Sergison  v.  Sealy,  9  Mod.  390),  or  a 
purchaser  from  an  appointee,  having  only  an  equitable  interest, 
claiming  under  an  appointment  to  a  child,  which  was  a  fraud  on  the 
power.    Daubeny  v.  Cockburn,  1  Mer.  638.    But  if  there  is  a  general 
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power  and  a  defective  appointment,  and  then  the  appointee  conveys  for 
value,  the  defective  appointment  -mil  be  aided  in  favour  of  such 
purchaser  for  value.  lb.  A  defective  appointment  will  not  be  aided 
in  equity  in  order  to  relieve  trustees  from  the  consequences  of  a 
breach  of  trust.  Hopkins  v.  Myall,  2  K.  &  My.  86.  The  defective 
execution  of  powers  of  disposition  by  tenants  in  tail,  or  of  powers  to 
consent  by  protectors  of  settlements,  under  the  Abolition  of  Fines  and 
Eecoveries  Act,  3  &  4  "Will.  4,  c.  74,  cannot  be  remedied  in  equity 
(s.  47),  ante,  p.  214. 


Sec.  4. — What  is  an  Execution  where  the  Donee  has  no  Interest. 


Referisnce  to  Power 896 

Not  necessary    896 

Reference  to  Powers    896 

Direction  to  pay   Appointor'' s 

Debts  896 

Reference  to  Property 898 

Express  Reference  winecessary.  898 
G'ift  inoperative  unless  an  Exe- 
cution of  the  Power 898 

Testator    having    Property   of 

his  own  answering  Gift  898 

Distinctions  between  Real  and 

Personal  Estate    898 

Money  in  the  Funds 899 

Precise  Sum,  Begueatlhed    899 

Legacies  out  of  Stoeh  899 

Married  Woman  899 


lVict.c.i&   899 

General  Devise  esoeeutes  general 

Power 899 

Unless      contrary      Intention 

appear 899 

Old  Rule  altered  as  to  general 

Powers    900 

Nature  of  the  general  Power 

contemplated  by  Act   900 

General  Powers,  Devises  and 

Beguests 900 

General  pecuniary  Legacies  900, 901 

Married  Woman  901 

Special  Powers  are  not  affected  901 

Residuary  Devise  or  Bequest. . .  901 

Repuhlieation  of  Will 901 

Wills  executing  Powers  subse- 

created 901 


Reference  to  Power.]  The  rules  affecting  the  execution  of  powers 
depend  in  part  upon  the  consideration  whether  the  donee  of  the  power 
has  or  has  not  an  interest  ia  the  subject-matter  of  it,  which  he  can 
deal  with  or  dispose  of  irrespective  of  the  power.  The  cases  will  be 
first  considered  in  which  he  has  no  such  interest,  but  a  power  only, 
whether  special  or  general.  But  if  he  has  a  general  power,  with  the 
remainder  in  default  of  appointment,  he  has  substantially  the  entire 
interest,  and  the  case  would  be  subject  to  the  rules  mentioned  in  the 
next  chapter.  The  rules  as  to  the  execution  of  powers,  presently 
stated,  were,  or  were  for  the  most  part,  equally  applicable,  before  the 
Wills  Act,  1  Vict.  c.  26,  to  special  and  general  powers  ;  but  as  to  the 
latter,  this  act,  as  will  be  seen,  has  made  a  considerable  difference, 
though  not  as  to  the  former.  In  executing  a  power  it  is  not  necessary 
to  refer  to  it  expressly  or  generally,  provided  there  are  words  sufficient 
to  pass  the  estate  or  property  which  is  subject  to  it.  Probert  v. 
Morgan,  1  Atk.  441 ;  Ex  parte  Caswall,  ib.  559 ;  Hunloke  v.  Gell, 
1  E.  &  My.  515 ;  Cuninghame  v.  Anstruther,  L.  R.,  2  Sc.  App.  223. 
But  if  the  power  be  executed  by  deed,  it  is  almost  invariably  referred 
to  expressly,  and  generally  also,  as  by  virtue   of  "every  power" 
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enabling  the  donee.  The  cases  of  difficulty  mostly  arise  under  wills. 
Cons,  the  observations  of  Pearson,  J.,  in  Workman  v.  Petgrave,  30 
Ch.  D.  617.  Where  one  power  is  specially  referred  to  by  the  appoint- 
ment, it  may  nevertheless  operate  as  an  execution  of  another  power 
where  an  intention  to  that  effect  can  be  collected.  TroUope  v.  Linton, 
1  S.  &  S.  477.  But,  in  general,  where  there  are  several  powers  over 
different  estates,  a  reference  to  one  power  only  will  afford  a  strong 
inference  against  an  intention  to  execute  any  other  power,  though  the 
words  are  general.  Att.-Gen.  v.  Vigor,  8  Ves.  256,  294.  On  the 
other  hand,  there  may  be  cases  where  all  powers  are  referred  to,  but 
some  only  are  executed.  Saivard  v.  M'Donnell,  2  H.  L.  C.  88.  See, 
however,  Sug.  H.  L.  C.  502. 

There  is  sometimes  a  general  reference  to  all  powers  enabling  the 
appointor,  but  the  appointment  is  coupled  with  something  that  cannot 
be  done  under  it,  for  instance,  a  direction  to  pay  debts,  &c.,  of  the 
appointor,  and  this  gives  rise  to  the  question  whether  there  was  an 
intention  to  execute  the  power.     In  Clogstoun  v.  Walcott  (13  Sim. 
523),  a  testatrix  had  a  special  power  to  appoint  stock  standing  in  the 
name  of  A.,  and  by  virtue  of  every  power,  appointed  all  property  which 
she  had,  or  had  power  to  dispose  of,  to  A.,  upon  trust  to  pay  her  debts 
and  funeral,  &c.  expenses,  and  invest  the  residue  upon  trusts  in  favour 
of  the  objects  of  the  power.     She  had  property  more  than  sufficient  to 
pay  her  debts,  &c.     It  was  held,  that  the  power  was  not  well  executed. 
But  in  Coivx  v.  Foster  (1  J.  &  H.  81),  where  the  power  was  also 
special,  the  testator  devised  all  his  real  and  personal  estate,  which 
he  had  power  to  dispose  of,  upon  trust  to  convert,  and  out  of  the 
proceeds  to  pay  his  debts  and  funeral,  &c.  expenses,  and  then  upon 
certain  trusts  for  the  benefit  of  the  objects  of  the  power.     It  was  held 
that  the  power  was  well  exercised,  notwithstanding  the  invaUd  direc 
tion  for  payment  of  debts.     This  decision  was  followed  in  Ferrier  v 
Jay,  L.  E.,  10  Eq.  550 ;  and  Re  Teape's  Trusts,  L.  K.,  16  Eq.  442 
Clogstoun  v.  Walcott  must  therefore  be  considered  as  overruled ;  and 
see  Elliott  v.  Elliott,  15  Sim.   321;    Hope  v.  Hope,   5  Giff.  13 
Pidgely  v.  Pidgely,  1  Coll.  255 ;  Thornton  v.  Thornton,  L.  E.,  20  Eq 
599  ;  In  re  Swinburne,  27  Ch.  D.  696 ;  Rooke  v.  Rooke,  2  Dr.  &  Sm 
38  ;  Bailey  v.  Lloyd,  5  Euss.  330.     In  Ames  v.  Cadogan,  12  Ch.  D 
868,  a  testator  had  a  power  of  appointment  by  deed  or  will  over  per 
sonal  estate  among  his  children.     He  had  no  other  power  of  appoint 
ment.     By  his  will  he  gave  all  the  real  and  personal  estate  of  or  to 
which  he  might  be  at  the  time  of  his  death  seised  or  entitled,  or  over 
which  he  might  have  "any  beneficial  poiver  of  disposition,"  to  trustees 
upon  trust  for  sale  and  conversion,  and  out  of  the  proceeds  to  pay  his 
funeral  and  testamentary  expenses,  debts,  and  legacies,  and  as  to  the 
residue  of  the  proceeds,  upon  trust  for  his  children  in  certain  shares, 
it  was  held  that  the  power  was  not  exercised  by  the  will.     But  iu 
Von  Brockdorffy.  Malcolm,  30  Ch.  D.  172,  where  also  the  power  was 
special  and  the  appointment  by  will  was  very  similar  to  that  in  Ames 
V.  Cadogan,  sup.,  there  being  no  express  reference  to  the  power,  and 
the  appointment  being  partly  in  excess  of  it,  it  was  held  that  it 
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took  effect  as  an  appointment  under  the  power  to  the  extent  that  it 
was  authorised  by  it. 

A  wrong  reference  to  the  deed  containing  the  power  is  not  material 
if  the  power  in  fact  exists.  Re  Wilmot,  29  Bea.  644.  See  Bruce  v. 
Bruce,  L.  E.,  11  Eq.  371. 

Reference  to  Property.']  There  need  be  no  express  reference  in 
general  to  the  property  subject  to  the  power.  An  intention  to  exercise 
the  power  may  be  inferred  from  circumstances  ;  for  instance,  that  the 
appointment  includes  something  which  can  only  be  disposed  of  under 
the  power  (see  Workman  v.  Petgrave,  30  Ch.  D.  617) ;  or  where 
the  appointment  is  by  will,  that  part  of  the  will  must  be  inoperative 
unless  it  is  held  to  be  an  execution  of  the  power.  Bennett  v.  Aburrow, 
8  Ves.  609  ;  Davies  v.  Davies,  4  Jur.,  N.  S.  1291 ;  Shelford  v.  Acland, 
23  Bea.  10 ;  Re  Gratwick,  85  Bea.  315. 

Prior  to  the  1  Vict.  c.  26,  when  the  power  was  to  be  executed  by 
will,  if  the  testator  had  property  of  his  own  of  the  same  description  as 
that  which  was  subject  to  the  power,  the  general  rule  was  that  the 
will  was  no  execution  of  the  power,  unless  referred  to.  Thus,  where 
a  testator  had  power  to  appoint  freeholds  and  copyholds,  and  had  free- 
holds but  not  copyholds  of  his  own,  and  devised  generally  his  "  freehold 
and  copyhold  estates,"  the  power  was  held  to  be  executed  as  to  the 
copyholds  which  could  only  pass  by  virtue  of  it ;  but  not  as  to  the 
freeholds,  the  devise  of  these  being  satisfied  by  the  testator's  own 
freeholds.  Lewis  v.  Lewellyn,  T.  &  K.  104.  In  this  case  and  several 
of  the  following  cases  the  power  was  a  general  one.  Similar  cases  now 
arising  would  be  governed  by  the  1  Vict.  c.  26,  s.  27,  post.  So,  if  a 
person  had  a  power  over  lands  in  a  particular  place  or  parish,  and 
devised  his  lands  in  such  place  or  parish,  the  devise  was  a  good  execu- 
tion of  the  power  if  he  had  no  lands  of  his  own  there  to  answer  the 
description  in  the  will,  but  otherwise  if  he  had.  Napier  v.  Napier,  1 
Sim.  28.  Even  where  there  was  a  general  power  over  a  moiety  only 
of  an  estate,  and  the  testator  was  seised  absolutely  of  the  other  moiety 
and  had  no  other  estate,  a  devise  of  all  his  freehold  estates  passed  only 
his  ovm  moiety,  and  was  no  execution  of  the  power  over  the  other 
moiety.  Nowell  v.  Roake,  6  Bing.  475 ;  see  Jones  v.  Curry,  1  Sw. 
66  ;  Wildbore  v.  Gregory,  L.  E.,  12  Eq.  482  (case  of  a  special  power 
since  the  1  Vict.  c.  26).  And  evidence  of  a  testator's  intention  to 
execute  the  power  was  (and  is,  post,  tit.  "  Wills  ")  inadmissible. 
Molton  V.  Hutchinson,  1  Atk.  558. 

There  was,  however,  prior  to  the  Wills  Act,  a  distinction  between 
appointments  of  real  estate  (including  leaseholds.  Grant  v.  Lynam,  4 
Euss.  292)  and  of  pure  personal  estate.  Every  devise  of  real  estate, 
even  a  general  devise,  was,  in  its  nature,  specific.  Only  that  to  which 
the  devisor  was  entitled  at  the  date  of  the  will  could  have  passed,  but 
a  will  operated  on  personal  estate  at  the  testator's  death.  Nannock  v. 
liorton,  7  Ves.  399.  Therefore,  a  general  devise  would  have  passed 
real  estate  over  which  the  testator  had  a  power  of  appointment,  if  he 
had  no  property  of  his  own  at  the  date  of  the  will  to  answer  the 
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description  in  it.  But  this  rule  did  not  apply  to  personalty.  It  was 
necessary  that  there  should  be  something  speciiically  indicating  the 
very  property  which  was  subject  to  the  power,  in  order  to  be  an  execu- 
tion of  it,  because  although  a  testator  might  not  have  such  property 
at  the  date  of  his  will,  he  might  have  it  at  the  time  of  his  death,  and 
such  property  might  answer  the  terms  of  the  will  without  having 
recourse  to  the  power.  For  this  reason  it  was  held  that  bequests  in 
terms  almost  specifically  pointing  to  the  very  property  subject  to  the 
power,  were  insufficient  to  pass  it.  Thus,  a  power  to  appoint  money 
in  the  funds  was  held  not  to  be  executed  by  a  bequest  of  all  personal 
estate  "consisting  of  money  invested  in  any  of  the  public  funds." 
Webb  V.  Honnor,  1  J.  &  W.  352.  Even  a  power  to  appoint  a  particu- 
lar sum  was  held  not  to  be  executed  by  a  bequest  of  exactly  that  sum, 
there  being  no  reference  to  the  power,  although  there  was  no  other 
fund.  Jones  v.  Tucker,  2  Mer.  533 ;  Davies  v.  Thorns,  3  De  G.  & 
S.  347  ;  comp.  Forbes  v.  Ball,  3  Mer.  437.  It  was  held,  however, 
that  where  particular  property,  for  instance,  bank  stock,  was  subject 
to  a  power,  and  the  donee  of  the  power  had  no  such  stock  of  his  own, 
a  specific  bequest  of  it,  and  of  legacies  out  of  it,  accompanied  by  a 
general  bequest  of  the  residue  subject  to  the  legacies,  was  a  sufficient 
reference  to  the  property,  and  that  it  was  operated  on  by  the  will 
accordingly.  Walker  v.  Mackie,  4  Euss.  76 ;  Elliott  v.  Elliott,  15 
Sim.  321 ;  see  Re  Davids'  Trusts,  1  Johns.  495.  As  to  what  bequests 
are  specific,  see  post,  tit.  "Wills." 

In  the  case  of  a  married  woman  having  a  power  but  no  separate 
e'state,  although  there  was  no  reference  to  the  power  or  property  in 
the  appointment,  yet  as  it  could  have  no  operation  save  under  the 
power,  effect  was  given  to  the  disposition  according  to  the  principle 
stated,  ante,  p.  898.  Thus,  a  power  vested  in  a  married  woman  over 
particular  funds,  was  held  to  be  well  executed  by  a  will  (prior  to  the 
1  Vict.  c.  26),  disposing  of  all  her  property  and  estate  whatsoever  and 
wheresoever.  Att.-Gen.  v.  Wilkinson,  L.  E.,  2  Eq.  816 ;  and  see 
further  as  to  appointments  by  married  women  under  special  powers 
since  the  act,  post,  p.  901. 

1  Viet.  c.  26.]  By  this  act  "  a  general  devise  of  the  real  estate  of 
the  testator,  or  of  the  real  estate  of  the  testator  in  any  place  or  in  the 
occupation  of  any  person  mentioned  in  his  will  or  otherwise  described 
in  a  general  manner,  shall  be  construed  to  include  any  real  estate  or 
any  real  estate  to  which  such  description  shall  extend  (as  the  case 
may  be),  which  he  may  have  power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  execution  of  such  power  unless 
a  contrary  intention  shall  appear  by  the  will ;  and  in  like  manner  a 
bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of  per- 
sonal property  described  in  a  general  manner,  shall  be  construed  to 
include  any  personal  estate  or  any  personal  estate  to  which  such 
description  shall  extend,  as  the  case  may  be,  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power  unless  a  contrary  intention  shall 
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appear  by  the  will"   (s.  27).     See  Maddick  v.  Mwrks,  14  Ch.  D. 
422. 

Thug,  the  rule  of  law  is  altered  as  regards  general  powers  with  refer- 
ence to  both  real  aud  personal  estate.  Formerly  it  was  necessary  that 
an  intention  should  appear  either  by  reference  to  the  power  or  to  the 
property,  and  a  general  disposition  was  insufficient.  Now  a  general 
disposition  will  execute  a  general  power,  unless  a  contrary  intention 
appear  by  the  will.  See  Scriven  v.  Sandom,  2  J.  &  H.  743.  In 
applying  the  decisions  before  the  act  to  cases  now  arising,  it  must  be 
considered  first,  whether  the  power  is  general  or  special,  and  if  general, 
the  prior  decisions  must  be  considered  with  reference  to  this  act ;  if 
special,  they  would  still  be  authorities.  Secondly,  it  must  be  borne 
in  mind  that,  with  reference  to  real  estate,  a  will  speaks  now  from  the 
testator's  death.  The  cases  which  have  been  decided  since  the  act 
will  now  be  mentioned. 

In  Moss  Y.  Harter  (2  Sm.  &  G.  458),  Stuart,  V.-C,  expressed  an 
opinion  that  the  general  power  in  the  act  meant  such  a  power  as 
amounted  to  absolute  property,  as  in  the  case  of  a  limitation  for  such 
purposes  as  A.  shall  appoint,  and  in  default  of  appointment  to  A. 
absolutely,  as  in  Cox  v.  Chamberlain  (4  Ves.  631).  This  construction 
seems  opposed  by  decisions  in  subsequent  cases,  for  instance,  Att.- 
Gen.  V.  Brackenbury  (1  H.  &  C.  782),  in  which  it  was  held,  that  the 
power,  though  not  like  that  in  Cox  v.  Chamberlain,  there  being  a 
limitation  over  to  others  than  the  donee  of  the  power,  was  nevertheless 
within  the  act.  And  see  Sug.  Pow.  8th  ed.  305 ;  Hutchins  v.  Osborne, 
3  De  G.  &  J.  142.  "  The  enactment  was  intended  to  get  rid  of  the 
difference  between  property  and  power,  and  to  make  it  unnecessary  in 
framing  a  will  to  refer  to  the  instrument  creating  the  power  or  to  the 
actual  subject  of  the  power."  Per  Selwyn,  L.  J.,  Re  Wilkinson, 
L.  E.,  4  Ch.  589,  590.  Some  of  the  preceding  cases  (such  as  Letvis 
V.  Llewellyn,  &c.,  ante,  p.  898)  would,  if  they  were  now  to  arise,  on 
appointment  under  general  powers,  be  construed  with  reference  to  the 
27th  section.  But  this  section  of  the  act  only  applies  to  general 
devises  or  bequests  under  general  not  under  special  powers,  for  instance, 
to  appoint  to  children  (Cloves  v.  Awdry,  12  Bea.  604)  or  relations,  or 
the  like.  Re  Caplin,  11  Jur.,  N.  S.  383.  As  to  the  other  sections 
a  devise  in  general  includes  a  devise  by  way  of  appointment  under  a 
general  or  special  power.  Freme  v.  Clement,  18  Ch.  D.  499.  Where 
there  are  general  powers  of  appointing  an  estate,  and  of  charging  it 
with  a  sum  of  money,  a  general  devise,  since  the  1  Vict.  c.  26,  will 
appoint  the  estate  subject  to  the  charge,  and  a  general  bequest  will 
appoint  the  money.  Clifford  v.  Clifford,  9  Ha.  675.  A  bequest, 
since  the  act  of  residue,  and  any  interest  due  at  the  testator's  decease 
on  certain  stock,  will  execute  a  general  power  over  the  corpus  of  the 
stock.     Bush  v.  Cowan,  32  Bea.  228. 

General  pecuniary  legacies  are' "  bequests  of  personal  property 
described  in  a  general  manner,"  and  must  be  satisfied  out  of  the 
property  subject  to  the  power,  if  the  testator  has  not  property  of  his 
own  to  pay  them.     Hawthorn  v.  Shedden,  8  Sm.  &  G.  303.    The 
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case  is  approved  of  by  Lord  St.  Leonards  (Pow.  8th  ed.  310),  but  is 
questioned  in  Shelf ord  v.  Acland  (23  Bea.  10) ;  and  in  Hurlstone  v. 
Ashton  (11  Jur.,  N.  S.  725),  where  the  donee  of  a  general  power  of 
appointment  over  consols,  gave  specific  and  pecuniary  legacies,  includ- 
ing a  gift  of  Indian  stock,  and  appointed  executors,  but  the  will  con- 
tained no  general  gift  or  reference  to  the  power,  it  was  held  by 
Wood,  V.-C,  that  the  will  was  not  an  execution  of  the  power.  Haic- 
thorn  V.  Shedden  (3  Sm.  &  G.  303)  has,  however,  since  been  followed 
in  Wilday  v.  Barnett,  L.  E.,  6  Eq.  193 ;  and  Re  Wilkinson,  L.  E.,  4 
Ch.  587. 

Several  of  the  preceding  cases  were  those  of  appointments  by 
married  women  under  powers,  but  the  ground  of  the  decisions  was 
general,  namely,  that  they  were  appointments  valid  under  the  27th 
section  of  the  Wills  Act ;  there  have,  however,  been  cases  since  the 
act  on  the  construction  of  appointments  by  will  by  married  women 
under  general  powers,  in  which  the  considerations  aifecting  such 
appointments  previously  adverted  to  (ante,  p.  899),  have  influenced 
the  court.  Thus,  where  a  married  woman  had  a  general  power  over 
real  estate,  and  by  will  (since  the  act)  gave  generally  all  her  real  and 
personal  estate,  the  realty  under  the  power  (the  personalty  was  not  in 
question)  was  held  to  pass,  for  as  to  this  she  could  only  make  a  will 
under  the  power.  Curteis  v.  Kenrick,  3  M.  &  W.  461.  In  Shelford 
V.  Acland  (23  Bea.  10),  a  married  woman  had  a  general  power  of 
appointment  over  personalty,  and  by  her  will  (since  the  act)  bequeathed 
a  sum  of  money  which  was  about  the  value  of  the  fund,  subject  to  the 
power,  and  she  had  no  other  property ;  it  was  held,  that  the  will  was 
an  execution  of  the  power  without  reference  to  the  question  whether 
the  27th  section  did  or  did  not  apply ;  and  cons.  Hawthorn  v.  Shedden 
(3  Sm.  &  G.  293)  and  the  other  cases,  (ante,  p.  900),  according  to 
which  the  appointment  would  seem  to  have  been  good  under  the 
act. 

With  respect  to  special  powers  the  act  has  made  no  difference,  and 
the  cases  prior  to  the  act  are  still  authorities.  Under  a  special  power 
to  appoint  a  sum  in  consols,  the  donee  of  the  power  by  will,  since  the 
act,  not  referring  to  the  power,  gave  all  moneys  belonging  to  her  in 
the  three  per  cent,  consols  or  any  other  stocks  or  funds  in  Great 
Britain,  to  the  objects  of  the  power.  The  testatrix  had  no  stock  of 
her  own.  It  was  held  that  the  power  was  executed.  Re  Gratwick, 
35  Bea.  15.  In  a  case,  since  the  act,  where  the  trust  fund,  subject  to 
the  power,  consisted  of  consols,  and  the  power  was  special  to  appoint 
to  children,  the  testator,  after  bequeathing  all  his  personal  estate  upon 
trust  for  payment  of  his  debts  and  one  legacy,  and  his  furniture  and 
household  effects  to  his  daughter,  gave  "  as  to  all  his  money  in  the 
funds  and  all  his  residue  of  personal  estate  "  upon  trust  for  the  benefit 
of  his  daughter  ;  it  was  held,  that  the  will  was  not  an  appointment, 
though  the  testator  had  no  money  in  the  funds.  Re  Mattingley,  2  J. 
&  H.  426.  And  in  Evans  v.  Evans  (23  Bea.  1),  also  a  case  on  a  will, 
since  the  act,  where  a  married  woman  had  separate  and  other  property 
on  which  her  will  could  operate,  irrespective  of  any  appointment,  and 

3  N  2 


902  POWERS. 

had  also  a  special  power  over  other  property,  made  her  will  "  regard- 
ing the  disposal  of  the  property  and  income  I  am  now  or  may  become 
possessed  of,"  and  gave  certain  bequests  not  in  any  way  referring  to 
the  property  subject  to  the  power ;  it  was  held,  that  the  will  was  not 
an  execution  of  it.     See  Lovell  v.  Knight,  3  Sim.  275. 

A  general  residuary  devise  or  bequest  operates  in  the  absence  of  a 
contrary  intention  apparent  on  the  face  of  the  will,  as  an  exercise  of  a 
general  power  of  appointment  by  will.  And  although  residuary  lega- 
tees may  be  the  persons  entitled  in  default  of  appointment,  they  can- 
not disclaim  the  fund  under  the  appointment,  and  elect  to  take  under 
the  gift  in  default  of  appointment.  Att.-Gen,  v.  Brackenbury,  1  H.  & 
C.  782.  As  to  the  operation  of  a  residuary  gift  under  a  power,  where 
the  appointment  fails  to  take  effect,  see  post,  p.  908. 

A  republication  of  a  will  (prior  to  the  Wills  Act)  did  not  operate  as 
an  execution  of  a  power  created  between  the  dates  of  the  wiU  and  re- 
publication. Holmes  v.  Coghill,  7  Ves.  499 ;  Cowper  v.  ManteU,  22 
Bea.  223  ;  see  Hope  v.  Hope,  18  Jur.  823.  Since  the  act,  however, 
as  a  will  speaks  from  the  testator's  death  (1  Vict.  c.  26,  s.  24),  it 
operates  as  an  execution  of  a  power  subsequently  created.  Cofield  v. 
Pollard,  3  Jur.,  N.  S.  1203 ;  Patch  v.  Shore,  2  Dr.  &  Sm.  589 ;  Hods- 
don  V.  Dancer,  16  W.  K.  1101.  See  Stillman  v.  Weedon,  16  Sim.  26. 
In  Re  Rudiiig's  Settlement,  L.  E.,  14  Eq.  266,  it  was  held  that  a 
general  residuary  bequest  in  a  will  did  not  execute  a  general  power 
subsequently  created.  But  this  case  was  questioned  in  Boyes  v.  Cook 
(14  Ch.  D.  58),  in  which  it  was  held  that  a  will  executed  a  power 
subsequently  created,  and  that  the  act  applied  unless  a  contrary  in- 
tention appeared  by  the  will  itself ;  and  see  Hernando  v.  Sawtell,  27 
Ch.  D.  284.  A  testator,  however,  can  execute  by  will  only  such  powers 
as  are  in  existence  at  his  death  ;  and,  therefore,  he  cannot  execute  a 
power  contained  in  the  will  of  a  person  who  survives  him.  Thus,  if 
A.  bequeaths  property  to  such  person  as  B.  shall  by  deed  or  will 
appoint,  B.'s  will  is  no  execution  of  this  power  if  he  predecease  A. 
Jones  V.  Southall,  32  Bea.  31.  Where  there  are  two  wills,  one  before 
and  one  after  the  creation  of  a  power  which  is  directed  to  be  executed 
by  the  last  will  of  the  donee,  and  the  later  will  purports  to  be  the  la4 
will,  but  does  not  refer  in  any  way  to  the  prior  one,  it  is  a  question  of 
intention  which  is  to  be  considered  as  the  last  will  and  an  execution  of 
the  power.  Pettinger  v.  Ambler,  L.  E.,  1  Eq.  510.  See  further,  on 
the  subject  of  appointments  by  will.  Operation  of  Instruments  executing 
Powers,  post.  Chap.  VII. 


Sec.  5. — What  is  an  Execution  ivhcrc  the  Donee  has  an  Interest. 

Apjjiiintmcnt  oprmtcs  according  tit             I   Power    hidly    executed   aided    by 
Iiitisntioib    903   I       Interest  903 

If  the  donee  of  a  power  has  also  an  interest  in  the  subject-matter 
of  it,  which  he  conveys  generally  without  reference  to  his  power,  it 
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will  pass  by  virtue  of  his  interest,  not  of  his  power.  Clere's  Case,  6 
Eep.  17  b.  But  if  he  appoints  and  conveys,  the  assurance  will  be 
construed,  either  as  an  appointment  or  conveyance,  so  as  to  effectuate 
the  intention.  Cox  v.  Chamberlain,  4  Ves.  631 ;  see  Farmer  v,  Brad- 
ford, 3  Kuss.  354. 

Where  the  assurance  is  not  expressed  to  be  under  the  power,  but 
cannot  take  effect  without  it,  it  will  be  construed  to  be  an  execution  of 
it  in  favour  of  the  intention  {Clere's  Case,  6  Rep.  17  b),  as  if  tenant 
for  life,  with  power  to  lease  for  a  term,  grants  a  lease  for  that  term 
without  reference  to  the  power ;  the  lease  will,  nevertheless,  be  good 
under  the  power  for  the  term,  for  otherwise  it  would  be  good  only  for 
his  life.  Campbell  v.  Leach,  Amb.  740.  If  the  appointor  has  a  power 
over  and  an  interest  in  several  estates,  and  expressly  appoints  one  and 
conveys  the  others,  it  is  then  clear  that  he  intends  the  assurances  to 
operate  differently,  and  effect  will  be  given  to  the  intention  accordingly. 
Maundrell  v.  Maundrell,  10  Ves.  246,  258.  So,  if  a  feme  covert  has 
a  power  to  appoint  by  will  an  estate  which  is  vested  in  her,  in  default 
of  appointment,  and  she  devises  the  estate,  the  devise  will  take  effect 
under  the  power,  not  under  the  will,  which  she  is  incapacitated  from 
making  save  under  the  power.  See  Roscommon  v.  Fowke,  6  B.  P.  C. 
158.  Where  there  was  a  power  to  charge  portions  on  the  happening 
of  certain  events,  and  the  power  was  exercised  in  anticipation  by  a  will 
purporting  to  be  in  execution  of  the  power  and  all  other  powers,  and 
the  contingent  events  did  not  happen,  but  the  testator  became  possessed 
of  a  reversion  in  the  estate,  it  was  held  that  the  charge  operated  by 
way  of  devise.     Sing  v.  Leslie,  2  H.  &  M.  68. 


Sec.  6. — Exclusive  and  Illusory  Appointments. 


Exclusive  Appointments 903 

Nature  of 903 

ira«re  not  authorized 903,  904 

Where  avthnrized 904 

Several  Funds  904 


Several  Appointments 904 

Illusory  Appointments    904 

Prior  to  1  Will,  i,  e.  46 904 

1   Will.i,e.i(S 904 

37  S- 3S  Vict.  c.  ai   905 


It  is  sometimes  a  question  whether  the  power  authorizes  what  is 
called  an  exclusive  appointment,  that  is,  an  appointment  to  some  or 
one  of  the  objects  of  the  power  to  the  exclusion  of  others.  In  general, 
at  the  present  day,  the  power  is  so  framed  as  to  authorize  such  an 
appointment.  In  cases  arising  under  appointments  made  prior  to  the 
37  &  38  Vict.  c.  37,  presently  stated,  this  was  often  an  important 
question.  As  cases  may  still  arise  under  such  appointments,  the 
decisions  on  the  point  are  very  concisely  stated.  Under  a  power  to 
appoint  to  "  children  "  (or  other  objects  of  the  power),  generally  {Gib- 
son V.  Kinven,  1  Ver.  66)  "  to  all  and  every  the  child  and  children  " 
{Pocklington  v.  Bayne,  1  B.  C.  C.  450 ;  Bulteel  v.  Plummer,  L.  R.,  6 
Ch.  160) ;  "  unto  and  among  "  {Malim  v.  Keighley,  2  Ves.  jun.  529, 
533  ;  Kemp  v.  Kemp,  5  Ves.  849  ;  see  Alexander  v.  Alexander,  2  Ves. 
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sen.  640) ;  "  in  case  of  issue  to  such  issue  "  {Stolworthy  v.  Bancroft, 
10  Jur.,  N.  S.  762) ;  "  children  and  children  of  my  deceased  child" 
(Bulteel  V.  Plummer,  L.  E.,  8  Eq.  585) ;  none  can  be  excluded, 
although  the  appointor  may  have  power  to  vary  the  shares  of  the 
children  or  other  objects  of  the  power  so  that  they  may  participate 
unequally.  But  a  power  to  appoint  "  to  such  of  the  children  "  (Liefe 
V.  Salting  stone,  1  Mod.  189)  or  "  to  one  or  more  in  the  discretion  of 
the  appointor  "  {Thomas  v.  Thomas,  2  Ver.  513) ;  "  amongst  all  or 
such"  {Macey  v.  Shurmer,  1  Atk.  389);  "such  children,  child  and 
issue  in  such  parts,  shares  and  proportions  "  {Turner  v.  Bryans,  81 
Bea.  808) ;  "  amongst  all  such  child  or  children  "  {Wollen  v.  Tanner, 
5  Ves.  218) ;  to  "  children  or  their  issue  in  such  shares"  {In  re  Veale's 
Trusts,  5  Ch.  D.  622);-  "such  child  and  children;"  "anti"  being 
read  "or"  {Swift  v.  Gregson,  1  T.  K.  432;  Chamberlain  v.  Napier, 
15  Ch.  D.  614),  authorizes,  an  appointment  to  any  one  or  more;  and 
the  power  may  be  restricted  to  one  object,  as,  to  one  of  the  sons  of  A. 
Brown  v.  Higgs,  4  Ves.  708,  717.  A  power  to  appoint  the  whole  to 
one  or  equally  between  two  or  more,  authorizes  an  appointment  of  the 
whole  to  one  or  equally  between  the  selected  objects,  but  not  unequally 
between  them.     Ward  v.  Tyrrell,  25  Bea.  563. 

"Where  there  are  several  properties  forming  one  common  fund  and  a 
power  to  appoint  it  amongst  several  objects,  but  not  authorizing  an 
exclusive  appointment,  it  was  not  necessary  to  give  a  part  of  every 
fund  to  every  object.  Morgan  v.  Surman,  1  Taun.  289.  Under  a 
power,  not  exclusive,  if  there  are  several  appointments  by  several  in- 
struments, and  one  object  is  excluded  under  all,  the  last  appointment 
only  is  bad,  for  the  prior  appointments  were  good,  as  he  might  have 
been  included  in  the  last.  Wilson  v.  Piggott,  2  Ves.  jun.  355  ;  Young 
V.  Ld.  Waterpark,  18  Sim.  202.  But  this  rule  does  not  apply  if  the 
several  appointments  are  by  will.  Thus,  where  an  appointment  was 
made  by  will  of  several  parts  of  the  property,  excluding  some  of  the 
objects,  and  then  the  residue  was  appointed,  also  excluding  the  same 
objects,  it  was  held  that  the  whole  of  the  appointments  were  bad. 
Bulteel  V.  Plummer,  L.  E.,  6  Ch.  160  ;  see  White  v.  Wilson,  1  Drew. 
298.  A  ienant  for  life,  who  has  an  exclusive  power,  may  exercise  the 
power,  and  jointly  with  the  appointee  Sell  the  estate,  the  appointor 
conveying  his  life  interest  and  the  appointee  his  reversion.  M'Queen 
v.  Farquhar,  11  Ves.  467 ;  see  Hannah  v.  Hodgson,  30  Bea.  19  ;  and 
cons,  the  observations,  Sug.  V.  &  P.  894. 

Prior  to  the  1  Will.  4,  c.  46  (Lord  St.  Leonards'  Act),  where 
the  power  was  not  exclusive,  the  rules  of  law  and  equity  were  different 
as  to  what  appointment  would  satisfy  the  power  and  what  was  merely 
illusory.  At  law  any  gift,  even  of  a  shilling  out  of  100,000Z.,  was 
sufficient  {Morgaji  v.  Surman,  1  Taun.  289),  while  in  equity  this 
would  have  been  illusory  and  void.  There  was,  however,  great 
difficulty  in  extracting  a  definite  rule  from  the  cases  in  equity.  To 
remedy  this  inconvenience,  the  above  mentioned  act  was  passed,  making 
in  effect  the  rule  at  law  binding  in  equity,  and  an  appointment  will  now 
be  valid  in  equity,  notwithstanding  an  object  may  only  take  a  nominal 
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share  of  the  property  suhject  to  the  power.  See  In  re  Capon's  Trusts, 
10  Ch.  D.  484.  But  the  act  is  not  to  prejudice  or  affect  any  provision 
in  the  instrument  creating  the  power,  which  declares  the  amount  of 
the  share  from  which  no  object  of  the  power  is  to  be  excluded  (s.  2). 
The  act  gives  no  further  validity  to  an  appointment  than  it  would  have 
had,  if  a  substantial  share  had  been  appointed  to,  or  left  unappointed 
to  devolve  upon,  any  object  of  the  power  (s.  3).  For  the  cases  prior  to 
the  act  see  Sug.  Pow.,  8th  ed.,  938,  et  seq.  Since  this  act,  one  much 
wider  in  its  scope  has  been  passed.  By  the  37  &  38  Vict.  c.  37 
(30th  July,  1874),  no  appointment,  which  from  and  after  the  passing 
of  this  act  shall  be  made  in  exercise  of  any  power  to  appoint  any 
property  real  or  personal  amongst  several  objects,  shall  be  invalid  at 
law  or  in  equity  on  the  ground  that  any  object  of  such  power  has  been 
altogether  excluded,  but  every  such  appointment  shall  be  valid  and 
effectual,  notwithstanding  that  any  one  or  more  of  the  objects  shall 
not  thereby  or  in  default  of  appointment  take  a  share  or  shares  of  the 
property  subject  to  such  power  (s.  1).  Nothing  in  this  act  shall 
prejudice  or  affect  any  provision  in  any  deed,  will,  or  other  instrument 
creating  any  power,  which  shall  declare  the  amount  or  the  share  or 
shares  from  which  no  object  of  the  power  shall  be  excluded,  or  some 
one  or  more  object  or  objects  of  the  power  shall  not  be  excluded 
(s.  2). 


CHAPTER  Vn. 

OF   THE   OPERATION   OF   INSTEXmENTS   EXECUTING  POWERS. 

Sec.  1. — In  General. 


Construction  geiierally    905 

Deeds  as  ordiyiary  Deeds    905 

Wills  —Revocation  of 906 


Wills  of  Married  Women  906 

Lapse  as  under  ordiTiary  Wills 906 

Writing  wJien  sufficient  906 


Deeds,  wills,  and  instruments,  executing  powers  are  construed  with 
reference  to  technical  words  and  forms  of  Hmitations,  and  generally,  in 
other  respects,  like  ordinary  deeds,  &c.  For  persons  claiming  under 
the  execution  of  powers  must  claim  not  only  according  to  the  power, 
but  the  nature  of  the  instrument  by  which  that  power  is  executed. 
D.  of  Marlborough  v.  Ld.  Godolphin,  2  Ves.  sen.  61,  77.  Thus,  a 
voluntary  settlement  or  conveyance  under  a  general  power  may,  like 
one  not  under  a  power,  be  defeated  under  the  27  EUz.  c.  4,  by  a  sale 
to  a  purchaser  (Currie  v.  Nind,  1  M.  &  C.  17) ;  so  vyills  under  powers 
are  subject  to  the  ordinary  incidents  attaching  to  wills  not  under 
powers,  and  whatever  operates  as  a  revocation  of  an  ordinary  will, 
revokes  in  general  a  will  under  a  power  {Reid  v.  Shergold,  10  Ves. 
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370) ;  though  a  will  containing  a  general  clause  whereby  the  testator 
revokes  all  prior  wills,  is  not  necessarily  a  revocation  of  an  appointment 
made  by  a  prior  will  even  under  the  1  &  2  Vict.  c.  26,  nor  was  it 
before  that  act.  Re  Merritt,  1  Sw.  &  Tr.  112.  Thus,  where  the  first 
will  deals  with  one  fund,  subject  to  one  power,  and  the  second  will 
(revoking  all  prior  ivills)  with  another  fund,  subject  to  another  power, 
the  second  will  containing  no  reference  to  the  first  fund  does  not  revoke 
the  first  will.     Ih.     See  ante,  p.  902. 

An  appointment  by  a  married  woman  of  real  estate  by  will,  and 
which,  under  the  power,  can  only  be  made  by  vtdll,  is  not  affected,  nor 
is  the  will  revoked  by  a  subsequent  appointment  by  deed  (Eilbeck  y. 
Wood,  1  Euss.  564) ;  nor  is  such  an  appointment  of  personal  estate,  to 
which  she  is  entitled  in  default  of  appointment,  revoked  by  her  taking 
a  transfer  of  it  after  her  husband's  death.  Dingicell  v.  Askew,  1  Cox, 
427 ;  Clough  v.  Clough,  3  M.  &  K.  296.  Before  the  1  Vict.  c.  26, 
under  a  power  to  appoint  real  estate  by  deed  or  will,  the  will  of  a 
married  woman  appointing  the  property  was  held  to  be  revoked  by  a 
deed  appointing  the  property  to  herself.  Laurence  v.  Wallis,  2  B.  C.  C. 
319  ;  see  Cotter  v.  Layer,  2  P.  W.  624.  Now,  by  sect.  23,  no  convey- 
ance or  other  act,  subsequent  to  the  execution  of  a  will,  shall  prevent 
its  operation  on  the  interest  therein  which  the  testator  may  have  at  his 
death.  See  Ford  v.  De  Pontes,  30  Bea.  572,  in  which  several  questions 
were  argued,  but  the  only  point  which  appears  to  have  been  decided, 
was,  that  a  valid  appointment  by  will,  under  a  power  to  appoint  by  will 
or  deed,  is  unaffected  by  a  subsequent  invalid  appointment  by  deed. 

When  an  appointment  is  made  by  will,  and  the  appointee  dies  in  the 
lifetime  of  the  testator,  the  interest  will  lapse  as  in  the  case  of  an 
ordinary  devise  or  bequest.  This  subject  will  be  considered  in  the 
next  section.  An  appointment  by  will  of  a  fund  held  by  trustees 
gives  the  administration  of  the  appointed  fund  to  the  executors  of  the 
appointor,  and  not  to  the  trustees.     Ee  Philbrick,  11  Jur.,  N.  S.  558. 

A  simple  writing  under  the  hand  of  the  appointor  is  sufficient  if  no 
more  is  required  by  the  power  (Proby  v.  Landor,  6  Jur.,  N.  S.  1278), 
even  as  regards  real  estate,  where  it  is  vested  in  a  trustee  to  uses,  so 
that  the  exercise  of  the  power  operates  as  a  declaration  of  the  use, 
and  vests  the  legal  estate  in  the  appointee.  Saunders  v.  Oicen, 
2  Salk.  467  ;  Hawkins  v.  Kemp,  3  Ea.  410,  440.  By  the  23  &  24 
Vict.  c.  38,  s.  7,  where  by  any  instrument  any  hereditaments  have 
been  or  shall  be  limited  to  uses,  all  uses  thereunder,  whether 
expressed  or  implied  by  law,  and  whether  immediate  or  future,  or 
contingent  or  executory,  or  to  be  declared  under  any  power  therein 
contained,  shall  take  effect  when  and  as  they  arise  by  force  of  and  by 
relation  to  the  estate  and  seisin  originally  vested  in  the  person  seised 
to  the  uses. 
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Sec.  2. — Of  the  operation  of  an  Appointment,  and  of  Limitations  in 
Default  of  Appointment. 


Estatcx  vested  tintil  Appointment...  907 

Death  of  Object 907 

Limitation    in    Default — Ap- 

pointmmt  907 

Limitations    in    Appointnunts 

construed  as  if  in  Poreer.i  . . .  907 
Husband  and  Wife  may  appoint 

to  each  other 908 

Ap2)ointnient    defeats     JUstates 

given  in  Default   908 

Failvre  of  Appointment 908 

Appointments  by  Deed    908 

Appointments  by  Will    908 

Lapse  under  Wills  908 

Where  appointed  Share  sinks 

into  Residue  908 

Appointment     under     general 

Power  failing    909 

Se.iidae  lapsing  or  failing 909 

Appointments      by      Married 

Women   909 


Estates  vested  until  Appnintment — 
continued. 

Power  to  appoint  to  Children, 

1   Vict.  e.  26,  s.  33 910 

Successive    and    substitutional 

Appointments    910 

Power   to   ajipoint   to    several, 

one  only  living  911 

Default  or   Death   of    Objects 

before  Appointment 911 

Restrirts  JS'nm ber  of  Objects  ...     911 

On  Deficiency  of  Fund    91 1 

Property  changed    912 

Of  the  Effect  of  an  Appointment 
iipon  other  Powers 912,913 

Rule  against  Perpetuities  913 

General  and  .ipecial  Powers  ...  913 

After  general  Failvre  of  Issue  .  914 

To  Create  a  Perpetuity  914 


Estates  are  vested  until  Appointment]  Where  estates  are  limited 
subject  to  a  power  of  appointment,  they  will  vest  in  those  who  take  in 
default  of  appointment,  subject  to  the  interests  being  divested  by  the 
exercise  of  the  power  (Doe  v.  Martin,  4  T.  K.  39 ;  Heron  v.  Stokes, 
2  Dr.  &  War.  89) ;  and  the  rule  applies  to  personalty.  Gordon  v. 
Leii,  Amb.  364 ;  see  ib.  n.  (2).  Therefore,  if,  under  the  gift  in 
default  of  appointment,  children  or  others  take  vested  interests  either 
at  birth  or  at  a  particular  age,  though  they  afterwards  die  in  the  life- 
time of  the  donee  of  the  power,  their  interests,  if  vested,  will  not  be 
divested,  except  by  a  valid  exercise  of  the  power.  Vanderzee  v.  Aclmn, 
4  Ves.  771.  Under  a  gift,  whether  direct  or  by  implication  to  a  class, 
subject  to  a  power  of  appointment,  those  only  can  take  in  default  of 
appointment  who  would  be  capable  of  taking  under  an  appointment. 
Walsh  V.  Wallinger,  2  Euss.  &  M.  78  ;  see  Kennedy  v.  Kingston, 
2  J.  &  W.  431  ;  Wi7m  v.  Fenwick,  11  Bea.  438.  There  can,  how- 
ever, be  no  gift  by  implication,  if  there  is  an  express  limitation  over 
in  default  of  appointment,  either  to  the  objects  of  the  power  or  to 
strangers.  In  such  cases  if  there  be  no  appointment  the  gift  over 
takes  effect.  Jenkins  v.  Quinchant,  5  Ves.  596,  n.  (a);  Goldring  v. 
Inivood,  3  Giff.  139. 

Limitations  in  appointments  take  effect,  as  a  rule,  as  if  they  had 
been  contained  in  the  instrument  creating  the  power,  though  not  from 
the  time  of  the  power  being  created.  D.  of  Marlborough  v.  Ld.  Godol- 
phin,  2  Ves.  sen.  78  ;  Brown  v.  Sibly's  Contract,  3  Ch.  D.  156.  And 
if  there  is  a  conveyance  to  such  uses  as  A.  shall  appoint,  and  in 
default  to  himself  in  fee,  he  covenanting  to  pay  a  fee-farm  rent  to  B., 
and  A.  appoints,  his  appointee  takes  as  if  the  conveyance  had  been 
made  to  himself,  and  is  not  bound  by  A.'s  covenant,  which  does  not 
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run  with  the  land.  Eoach  v.  Wadham,  6  Ea.  289.  So,  although  a. 
husband  cannot,  at  common  law,  convey  directly  to  his  wife  or  his 
wife  to  him,  either  may  appoint  to  the  other.  See  Nedby  v.  Nedhy, 
5  De  G.  &  S.  377,  or  convey  under  the  Conveyancing  Act,  1881,  s.  50. 

An  appointment  defeats  the  estates  limited  in  default  of  appoint- 
ment, to  the  extent  of  such  appointment.  Doe  v.  Martin,  4  T.  K.  39. 
Thus,  under  the  old  law  of  dower,  where  an  estate  was  limited — not  to 
the  usual  uses  to  bar  dower  but — to  such  uses  as  A.  should  appoint, 
in  default  of  appointment  to  him  in  fee,  his  appointment  would  defeat 
his  wife's  right  to  dower.  Moreton  v.  Lees,  Sug.  Pow.,  8th  ed.,  480  ; 
Bay  V.  Pung,  5  B.  &  Al.  561;  S.  C,  5  Madd.  310. 

There  are  cases  in  which  an  appointment,  though  duly  made,  after- 
wards fails  by  lapse  or  otherwise ;  this  gives  rise  to  the  question,  what 
is  the  consequence  of  such  failure  ?  Lord  St.  Leonards  observes, 
"  That  where  there  is  a  power  to  appoint  part  of  a  settled  fund,  the 
execution  of  the  power  takes  the  part  appointed  entirely  out  of  the 
settlement.  Although,  therefore,  the  beneficial  interest  in  it  is  not  in 
terms  immediately  disposed  of,  yet  there  can  be  no  resulting  trust  for 
the  benefit  of  any  person  under  the  deed  creating  the  power,  for  where 
the  principal  of  the  fund  is  appointed,  it  must  be  considered  as  if  it  had 
never  been  comprised  in  the  trust,  because  it  is  absolutely  taken  out  of 
it  by  the  execution  of  the  power ; "  Sug.  Pow.  8th  ed.  468,  citing  Mansell 
v.  Price,  ib.  App.  943.    Cons,  however,  Chance,  Pow.,  pi.  2803  et  seq. 

With  respect  to  appointments  under  wills,  they  are  to  a  great  extent 
subject  to  the  same  rules  as  ordinary  devises  and  bequests.  Thus,  an 
interest  given  by  an  appointment  by  will  under  a  power  lapses  if  the 
appointee  dies  in  the  lifetime  of  the  testator,  as  it  would  if  the  gift 
were  not  under  a  power.  Oke  v.  Heath,  1  Ves.  sen.  135 ;  Surges  v. 
Mawbey,  10  Ves.  319 ;  Carter  v.  Taggart,  16  Sim.  423 ;  Spooner's 
Trust,  2  Sim.,  N.  S.  129  ;  see  Bernard  v.  MinshuU,  Johns.  276.  But 
the  appointed  interest  will  sink  into  the  residue  where  the  residue  as 
such  is  duly  given  in  execution  of  the  power.  See  Easum  v.  Appleford, 
5  M.  &  C.  56.  So,  where  the  appointment  is  by  will  to  persons  not 
objects,  and  the  residue  is  given  to  those  who  are  objects,  the  appointed 
fund  will  sink  into  such  residue,  and  be  considered  as  appointed. 
FalJcner  v.  Butler,  Amb.  514 ;  Be  Meredith's  Trusts,  3  Ch.  D.  757. 
The  construction  of  a  particular  residuary  gift  is  not  affected  by  the 
presence  or  absence  of  a  general  residuary  gift,  nor  is  there  any  sound 
distinction  between  lapsed  and  invalid  dispositions,  whether  under  a 
power  of  appointment  or  in  exercise  of  ownership.  Chavipney  v.  Davy, 
11  Ch.  D.  949. 

But  if  the  fund  subject  to  the  power  is  definite,  and  part  is  appointed 
to  A.,  and  all  the  rest  or  residue  or  remainder  to  B.,  if  A.  die  in  .the 
testator's  lifetime,  his  appointed  share  will  not  pass  under  the  residuary 
appointment  to  B.,  the  intention  in  such  case  being  that  B.  should 
only  take  a  specific  balance  after  payment  to  A.,  and  not  the  general 
residue.  Lakin  v.  Lakin,  34  Bea.  443 ;  see  Easum  v.  Appleford, 
sup. ;  Harries  Trust,  Johns.  199.  Some  of  these  were  cases  of  special 
powers,  and  of  course  were  subject  to  the  rules  affecting  special  powers. 
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There  are  similar  cases  where  the  powers  were  general,  which  require 
to  be  distinguished  from  those  of  the  former  class,  as  the  principles 
which  govern  them  are  not  in  every  respect  the  same.  Thus,  where 
the  power  is  general  the  cases  will  be  found  to  depend  upon  the  ques- 
tion whether  the  appointor  having  a  general  power  intended  by  the 
appointment  to  make  the  appointed  fund  entirely  his  own  in  the  event 
of  any  failure,  and  as  to  withdraw  it  altogether  from  the  operation  of 
the  instrument  creating  the  power ;  or  merely  for  the  purposes  of  the 
appointment  and  of  giving  effect  to  the  particular  disposition  expressed, 
failing  which  the  appointed  fund  was  to  revert,  and  fall  again  within 
the  operation  of  such  instrument.  Re  De  Lusi's  Trusts,  3  Ir.  L.  R. 
232 ;  Re  Pinede's  Settlement,  12  Ch.  D.  667.  With  respect  to  cases 
of  this  class,  it  has  been  held,  that  where  there  is  an  appointment  by 
will  under  a  general  power,  and  a  general  residuary  bequest,  if  the 
appointed  fund  is  not  wholly  required  for  the  purposes  for  which  it  is 
appointed,  the  part  so  appointed  will  pass  under  the  residuary  bequest. 
Lefevre  v.  Freeland,  24  Bea.  403.  So. in  Chamberlain  v.  Hutchinson 
(22  Bea.  444),  a  fund  was  appointed  to  the  executor  of  the  appointor, 
upon  trust  as  to  part  for  payment  of  legacies,  and  as  to  the  residue  for 
A.,  and  A.  predeceased  the  testatrix,  who  was  a  widow,  it  was  held  that 
the  lapsed  residue  did  not  go  as  in  default  of  appointment,  but  to  the 
next  of  kin  of  the  testatrix. 

In  Hoare  v.  Osborne  (10  J.ur.,  N.  S.  694),  a  married  woman,  having 
under  her  settlement  a  general  testamentary  power,  by  her  will  ap- 
pointed the  settled  property  to  trustees,  as  to  specific  portions  upon 
certain  trusts,  and  gave  the  residue  to  three  persons  in  equal  shares. 
Of  these  shares  one  lapsed  and  another  was  forfeited.  It  was  held, 
that  the  exercise  of  the  power  did  not  make  the  appointed  property 
her  absolute  estate,  but  that  the  lapsed  and  forfeited  shares  went  as  in 
default  of  appointment  under  the  settlement.  Kindersley,  V.-C,  dis- 
tinguished the  case  from  Chamberlain  v.  Hutchinson,  which  was  an 
appointment  by  a  loidow,  upon  the  ground  that  in  that  case  there  was 
an  indication  of  intention  to  make  the  property  her  own  by  the  appoint- 
ment, an  inference  which  could  not  be  drawn  in  the  case  before  him, 
the  appointor  being  a  feme  covert.  In  Willoughby  Osborne  v.  Holy- 
oahe  (22  Ch.  D.  238),  a  testatrix  devised  property  by  will  by  virtue  of 
a  power  of  appointment.  She  was  held,  upon  the  construction  of  the 
will,  to  have  made  the  property  her  own,  so  that  on  the  death  of  the 
devisee  in  her  lifetime  the  gift  over  in  default  of  appointment  did  not 
take  effect.     In  this  case  Hoare  v.  Osborne  was  disapproved  of. 

In  Brickenden  v.  Williams  (L.  E.,  7  Eq.  310),  it  was  held,  that  an 
appointment  by  a  married  ivoman  under  a  general  power  in  a  settle- 
ment, of  all  the  property  subject  to  it  for  payment  of  legacies  which 
did  not  exhaust  the  entire  property,  withdrew  the  residue  not  required 
for  the  legacies  wholly  from  the  operation  of  the  settlement,  and  that 
such  residue  went  to  the  wife's  personal  representative  as  part  of  her 
personal  estate.  See  also  Wilkinson  v.  Schneider,  L.  R.,  9  Eq.  423. 
Hoare  v.  Osborne  (sup.)  appears  not  to  have  been  cited  in  Brickenden 
V.  Williams  {sup.},  although  it  is  referred  to  by  the  reporters.     L.  E., 
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7  Eq.  314.  In  Bristotv  v.  Skirrow  (L.  R.,  10  Eq.  1),  property  was 
bequeathed  by  A.,  subject  to  the  same  trusts  as  B.  should  by  will 
declare  of  her  residue,  and,  in  default  thereof  over.  B.  made  a  re- 
siduary appointment  which  as  to  part  failed  ;  and  it  was  held,  that  the 
part  so  failing  passed  under  A.'s  will  and  not  to  B.'s  next  of  km.  See 
Re  Davies'  Trusts,  L.  R.,  13  Eq.  163.  As  criteria  of  an  intention 
by  the  appointor  to  make  the  fund  her  own  may  be  mentioned  _"  giTOig 
the  fund  to  her  executors,"  which  is  almost  conclusive,  speaking  of  it 
as  "  her  own  property,"  "  treating  that  which  is  and  is  not  subject  to 
the  power  as  one  mass."  Per  James,  V.-C,  Brickenden  v.  Williams, 
L.  R.,  7  Eq.  316  ;  ace.  per  Jessel,  M.R.,  Re  Pinede's  Settlement,  12 
Ch.  D.  p.  672.  In  Sperling  v.  Rochfort  (16  Ch.  D.  18),  a  lady  had  a 
general  testamentary  power  of  appointment  over  real  estate.  She  by 
will  gave  all  her  real  estate,  including  that  over  which  she  had  any 
power  of  appointment,  to  trustees  in  trust  for  B.,  who  died  in  her  life- 
time. It  was  held,  that  in  cases  of  this  description  there  was  no  dis- 
tinction between  real  and  personal  estate,  and  that  the  property 
belonged  to  the  trustees  of  the  mother's  will,  subject  to  a  resulting 
trust  for  her  heir-at-law  (if  any).  Where  A.  was  entitled  to  the  in- 
come of  money  invested  on  mortgage  for  life  with  remainder  as  she 
should  by  deed  or  will  appoint  in  default  to  B.,  and  A.,  who  had  no 
other  property,  appointed  all  her  personalty  and  realty  (if  any)  to  B., 
who  predeceased  her,  it  was  held  that  A.'s  representatives  were  entitled 
and  not  B.     Hinsley  v.  Ickeringill,  17  Ch.  I).  151. 

Another  question  may  arise  with  reference  to  lapse  where  the 
appointment  is  to  children,  which  depends  upon  the  construction  of 
the  Wills  Act,  1  Vict.  c.  26. 

Under  a  special  poiver  to  appoint  to  children,  an  appointment  by 
will  to  a  child  of  the  testator  who  dies  in  his  lifetime,  leaving  issue 
living  at  the  death  of  the  appointee,  will  lapse,  for  the  issue  are  not 
objects  of  the  power ;  and  the  33rd  section  of  the  act  {post,  tit. 
"  Wills  ")  does  not  apply.  Griffiths  v.  Oale,  12  Sim.  354 ;  ace. 
Holyland  v.  Leicin,  26  Ch.  D.  266,  disapproving  of  Freme  v.  Clement, 
18  Ch.  D.  499.  But  otherwise,  where  the  appointment  is  made  to 
children  under  a  general  power.  In  that  case  the  effect  will  be  the 
same  as  under  an  ordinary  devise  by  a  parent  to  a  child  who  prede- 
ceases the  parent,  leaving  issue,  and  the  33rd  section  applies.  Eccles 
v.  Cheyne,  2  K.  &  J.  676.  And  where  a  parent  bequeaths  property  to 
a  child,  who  appoints  generally  by  his  will  and  then  predeceases  the 
parent,  leaving  issue,  the  case  is  within  the  33rd  section,  and  the  ap- 
pointment operates  on  the  property  bequeathed  by  the  parent.  Re 
Mason,  34  Bea.  494.  Where  successive  appointments  are  made  in 
favour  of  the  same  person,  the  latter  will  be  held  to  be  in  substitution 
of  the  former,  if  such  appears  to  be  the  intention  of  the  appointor,  and 
the  appointee  must  elect  between  them.  England  v.  Lavers,  L.  R., 
3  Eq.  63. 

Where  the  power  is  to  appoint  in  shares  and  proportions  amongst  a 
class,  e.g.,  children  who  take  in  default  of  appointment,  and  there  is 
only  one  object,  an  appointment  cannot,  strictly  speaking,  be  made,  as 
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he  must  take  the  whole.  Campbell  v.  Sandys,  1  Sch.  &  Lef.  281,  293. 
But  if  the  objects  of  the  power  do  not  take  in  default  of  appointment, 
the  power  may  be  exercised  although  there  is  only  one  object,  and 
must  be,  if  he  is  intended  to  take.  Boyle  v.  Bishop  of  Peterborough, 
1  Ves.  jun.  299.  So,  if  there  is  but  one  object  of  the  power  and  he 
takes  only  part  of  the  fund  in  default  of  appointment,  the  u-}iole  may 
be  appointed  to  him,  as  where  an  interest  is  vested  in  several,  subject 
to  be  divested  by  the  appointment,  and  the  donee  of  the  power  desires 
to  give  the  fund  to  one  only.     Woodcock  v.  Renneck,  1  Ph.  72. 

The  death  of  one  or  more  of  the  objects  of  the  power  will,  as  a  rule, 
have  no  effect  on  it  except  to  restrict  the  number  of  objects.  And  if 
there  are  several  specified  objects  of  a  power  and  some  only  come  into 
existence,  the  power  may  be  exercised  in  their  favour.  Thus,  under  a 
power  to  appoint  to  a  wife  and  children,  an  appointment  to  the  wife  is 
valid,  there  being  no  children.  Houstoim  v.  Houstoun,  4  Sim.  611. 
And  in  a  case  where  the  power  was  similar,  but  the  wife  died  before 
the  appointment,  an  appointment  to  the  surviving  children  was  held 
good.  Paske  v.  Haselfoot,  33  Bea.  125.  This  principle  is  most  com- 
monly acted  upon  in  appointments  to  children,  and  where  all  take  in 
default  of  appointment,  and  there  is  a  hotchpot  clause,  if  any  die  before 
an  appointment  is  made,  an  appointment  may  be  made  to  the  others 
of  the  proportion  of  the  property  they  would  have  taken  in  default  of 
appointment,  and  the  rest  may  be  allowed  to  go  unappointed,  that  is, 
to  the  representatives  of  the  deceased  children  by  the  operation  of  the 
hotchpot  clause,  without  it,  of  course,  the  children  appointees  would 
share  with  the  representatives  of  deceased  children.  See  Butcher  v. 
Butcher,  1  V.  &  B.  92.     As  to  this  clause,  see  ante,  p.  640. 

In  Reade  v.  Reade  (5  Ves.  744),  a  testator  by  his  will  gave  A.  a 
power  to  appoint  real  estate  among  A.'s  four  children  by  name,  a  form 
of  devise  creating  a  tenancy  in  common  in  default  of  appointment. 
One  of  the  children  predeceased  the  testator.  After  the  testator's 
death  A.  appointed  three-fourths  of  the  estate  to  his  three  surviving 
children ;  and  it  seems  to  have  been  considered  that  the  power  as  to 
one-fourth  was  extinguished  by  the  death  of  one  of  the  objects  of  it  in 
the  lifetime  of  the  testator.  See  Sug.  Pow.  8th  ed.  419  et  seq., 
where  a  commentary  on  Reade  v.  Reade  will  be  found  ;  the  marginal 
note  of  the  case  is  apt  to  mislead.  Cons,  also  the  observations  on 
this  case.  Chance,  Pow.,  pi.  1105,  1106,  also  Butcher  v.  Butcher,  1 
V.  &  B.  92. 

If  through  the  mistake  of  the  appointor  as  to  the  amount  subject  to 
the  power  there  is  a  deficiency,  so  that  shares  appointed  by  will  cannot 
be  paid  in  full,  they  must  abate  rateably.  Laurie  v.  Glutton,  15 
Beav.  65.  But  a  specifically  appointed  sum  or  share  will  not  have 
to  abate  with  unappointed  shares,  but  the  loss  falls  exclusively  upon 
the  latter  (Booth  v.  Alington,  6  D.,  M.  &  G.  613),  or  upon  the  resi- 
due when  there  is  an  appointment  of  it.  Harley  v.  Moon,  7  Jur., 
N.  S.  1227.  And  appointments  by  deed  take  effect  according  to 
priority,  and  if  there  are  several  appointments  together  operating  on 
more  than  is  subject  to  the  power,  the  loss  falls  on  the  last  appointees. 
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See  Trollope  v.  Routledge,  1  De  G.  &  S.  662.  Where  a  testator 
having  power  to  appoint  a  specific  sum  amongst  a  class,  appointed 
various  sums  between  them  in  excess  of  his  power,  and  one  appointee 
predeceased  him,  leaving  the  fund  then  in  excess  of  the  appointments, 
it  was  held  that  the  other  appointees,  and  not  the  persons  who  would 
take  in  default  of  appointment,  were  entitled  to  the  benefit  of  the 
lapse.    Eflles  v.  Drake,  1  Ch.  D.  217. 

A  power  to  appoint  estates  to  be  purchased  with  money,  produced 
by  the  sale  of  other  estates,  is  well  executed  by  an  appointment  of  the 
latter  estates  if  unsold.  Bullock  v.  Fladgate,  1  V.  &  B.  471.  And  a 
power  to  appouit  an  estate  includes  a  power  to  appoint  the  produce  of 
it  if  sold  (i6.i  p.  478) ;  and  in  the  converse  case  a  power  to  appoint 
the  proceeds  of  an  estate  is  well  exercised  by  an  appointment  of  the 
estate  itself  by  name.  Per  Lord  Cairns,  L.J.  Cooper  v.  Martin, 
L.  R.,  3  Ch.  47.  Where  land  was  settled  on  A.  for  life  with  a  general 
power  to  appoint  by  will,  and  the  land  was  sold,  and  the  money  trans- 
ferred to  A.,  a  widow,  it  was  held  that  it  passed  under  a  bequest  of 
her  personal  estate  and  efi'ects.  Chandler  v.  Pocock,  16  Ch.  D. 
648. 

But  where  there  was  a  general  power  over  an  estate,  and  the  donee 
appointed  it  by  will  to  trustees  upon  trust  for  sale,  giving  the  purchase- 
money  to  his  nephews,  and  his  residuary  realty  and  personalty  to  his 
wife,  and  he  afterwards  sold  the  estate  himself,  investing  the  proceeds 
in  consols,  it  was  held  that  they  passed  under  the  residuary  gift  to  the 
wife.  Gale  v.  Gale,  21  Bea.  349  ;  but  see  Sug.  Pow.  8th  ed.  308. 
Gale  V.  Gale,  however,  was  followed  by  Jessel,  M.R.,  in  Blake  v. 
Blake,  15  Ch.  D.  481.  There  under  a  settlement  a  testator  had  a  general 
power  of  appointment  over  real  estate.  During  his  lifetime,  parts  of 
the  real  estate  were  sold.  Shortly  afterwards — some  of  the  real  estate 
still  remaining  unsold — he  made  his  will,  whereby,  after  reciting  that 
under  the  settlement  the  real  estate  comprised  therein  was  subject  to 
his  appointment,  he  appointed  the  same  to  his  son  in  fee  :  and,  with- 
out prejudice  to  that  appointment,  he  gave  all  the  real  and  personal 
estate  of  or  to  which  he  was  seised  or  possessed,  or  over  which  he 
might  have  any  power  of  appointment,  to  his  widow  absolutely,  it  was 
held  that  the  purchase -money  of  the  real  estate  sold  passed  to  the 
•widow  under  the  residuary  gift,  and  not  to  the  son  under  the  prior 
appointment.  In  In  re  Johnstone's  Settlement,  14  Ch.  D.  162,  under 
a  general  power  bank  annuities  were  appointed  by  will,  afterwards 
part  of  the  annuities  was  sold,  and  the  proceeds  invested  in  railway 
stock,  the  appointees  were  held  entitled  to  the  stock.  In  Collinson 
V.  Collinson  (24  Bea.  269),  there  was  a  power  to  appoint  an  estate, 
part  of  which  was  subsequently  sold,  and  the  proceeds  invested  in 
houses.  It  was  held  that  an  appointment  of  the  original  estate,  and 
proceeds  arising  from  the  sale  of  it,  did  not  pass  the  houses.  Comp. 
Cooper  V.  Martin,  L.  R.,  3  Ch.  47. 

Of  the  Effect  of  an  Appointment  upon  other  Powers.]  Where  an 
instrument  creating  powers  is  silent  on  the  subject  of  their  priority, 
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the  priority  must  necessarily  be  a  question  of  construction.  Powers 
of  sale  and  exchange  can  in  general  he  exercised  so  as  to  defeat  all 
other  powers  in  the  settlement  (Sug.  Pow.  482) ;  but  subject  to  any 
estates  which  may  actually  have  been  created  under  other  powers  in 
the  instrument,  for  instance,  leases.  As  to  a  power  to  lease,  indeed,  it 
is  generally  laid  down  that  it  overreaches  all  the  other  powers  in  the 
settlement.  See  Lewis  v.  Bees,  3  Jur.,  N.  S.  12.  As  between  them- 
selves, jointures  have  priority  over  portions  (see  Hall  v.  Carter,  2  Atk. 
356),  though  the  portions  may  have  been  first  appointed.  Carter  v. 
Carter,  Mose.  365.  When  a  difficulty  arises  in  determining  a  question 
of  priority  between  powers,  and  the  effect  of  various  appointments 
under  them,  it  will  often,  indeed,  in  general,  be  removed  by  considering 
what  would  be  the  effect  if  the  several  appointments  had  been  con- 
tained in  the  instrument  creating  the  power.  See  Bringloe  v.  Good- 
son  (4  B.  N.  C.  726,  734),  in  which  case  the  application  of  this  prin- 
ciple rendered  the  construction  of  the  several  appointments  very  clear 
and  satisfactory. 

Rule  against  Perpetuities^  With  respect  to  the  application  of  the 
rule  against  perpetuities  to  powers  and  appointments  under  them, 
there  is  a  distinction  between  a  general  and  a  special  power,  where  the 
former  is  equivalent  to  the  fee.  An  appointment  under  it  has  reference 
to  the  time  when  the  appointment  is  made.  Sug.  Pow.  8th  ed.  395. 
The  limitations  contained  in  it  must  be  such  as  will  not  then  exceed 
lives  in  being  and  twenty-one  years  (and  a  period  for  gestation  where 
it  exists)  after  (fiadell  v.  Palmer,  1  CI.  &  F.  372),  or  they  will  be 
void.  But  where  the  power  is  not  a  general  power  equivalent  to  the 
fee,  for  instance,  when  it  is  a  special  power  to  appoint  to  children,  the 
appointment  has  not  reference  to  the  time  of  the  execution  of  the 
power,  but  must  be  such  as  would  be  valid  if  contained  in  the  instru- 
ment creating  the  power,  and  will  be  read  as  if  contained  in  it. 
Therefore,  under  such  a  power  in  a  marriage  settlement,  an  appoint- 
ment to  sons  at  twenty-five  is  too  remote  {Massey  v.  Barton,  7  Ir. 
Eq.  B,.  96) ;  and  under  a  power  in  a  will  to  A.  (after  a  life  estate  to 
him)  to  appoint  to  his  children,  an  appointment  to  them  of  the  pro- 
perty generally  at  twenty-four  is  bad,  though  an  appointment  of  specific 
parts  to  them  will  be  good  as  to  such  as  are  not  less  than  three  years 
of  age  at  A.'s  death.     IVilkinson  v.  Duncan,  30  Beav.  111. 

A  power  in  a  settlement  to  appoint  to  children  (then  unborn),  does 
not  authorize  an  appointment  to  a  child  for  life  with  remainder  as  he 
shall  by  will  appoint.  Wollastoii  v.  King,  L.  E.,  8  Eq.  165.  Nor 
does  such  a  power  authorize  an  appointment  upon  such  trusts  after 
the  marriage  of  an  unmarried  daughter  (unborn  at  the  date  of  the 
settlement),  as  she  shall  by  deed  or  will  appoint.  This  is  too  remote, 
as  the  appointment  might  not  be  made  until  after  the  time  limited  by 
the  rule  against  perpetuities.  Morgan  v.  Grromow,  L.  R.,  16Eq.  1.  Under 
a  power  in  a  settlement  to  A.,  tenant  for  life,  to  appoint  to  his  then 
unborn  children,  grandchildren  or  issue  (to  be  born  before  the  appoint- 
ment), and  he  appointed  to  his  son,  B.,  in  fee,  but,  if  he  had  no  son  who 


914.  POWERS. 

should  attain  twenty-one,  to  his  (A.'s)  grandson  C.  in  fee,  the  appoint- 
ment to  the  grandson  is  void,  the  appointments  being  read  as  contained 
in  the  settlement.  In  Brown  and  Sihly's  Contract,  3  Ch.  D.  156. 
Wollaston  v.  King,  and  Morgan  v.  Gronow,  ante,  p.  913,  may  seem 
somewhat  at  variance  with  Bray  v.  Bree,  and  the  cases  cited  after  it, 
ante,  p.  858,  and  perhaps  there  may  be  some  difficulty  in  quite 
reconciling  them.  Both  Wollriston  v.  King,  and  Morgan  v.  Gronrnv 
were  cited  in  Slark  v.  Dakyns,  L.  K.,  10  Ch.  35,  ante,  p.  858.  Lord 
Cairns,  C,  in  a  judgment  in  which  James  and  Mellish,  LL.JJ., 
concurred,  did  not  attempt  to  reconcile  them  with  or  distinguish  them 
from  the  case  before  him,  but  observed  that  Pldpson  v.  Turner,  9 
Sim.  227,  ante,  p.  858,  was  not  to  be  disturbed. 

Under  a  power  in  a  settlement  to  appoint  to  children  or  issue  af  the 
marriage  an  appointment  cannot  be  made  to  a  child  for  life  with  the 
remainder  as  he  should  appoint,  and  in  default  to  the  children  of  such 
child  at  twenty-one  or  marriage,  and  the  appointment  to  the  child's 
children  is  too  remote.  See  Freme  v.  Clement,  18  Ch.  D.  499,  501. 
In  In  re  Farncombe's  Trusts,  9  Ch.  D.  652,  the  power  in  a  will  was  to 
A.  to  appoint  to  her  issue  "  such  issue  to  be  born  before  any  such 
appointment."  The  appointment  was  to  A.'s  daughter  for  life,  then 
to  the  children  of  the  daughter  in  equal  shares  at  twenty-one,  and  the 
issue  of  such  children  dying  under  twenty-one,  leaving  issue  to  vest  at 
twenty-one.  Some  children  of  the  daughter  were  born  after  the 
appointment.  Hall,  V.-C,  held  that  the  appointment  was  good  pro 
tanto,  that  is,  as  to  the  issue  in  existence  at  the  date  of  the  appoint- 
ment. This  class  satisfied  the  condition,  and  it  was  immaterial  that 
other  members  of  the  class  did  not.  If  the  power  is  contingent  upon 
the  happening  of  an  event  which  may  not  happen  within  the  period 
limited  by  the  rule  against  perpetuities,  it  cannot  be  exercised,  as 
where  it  is  contingent  upon  the  payment  of  incumbrances  which  might 
not  happen  to  be  discharged  until  after  that  period.  Blight  v.  Hart- 
noil,  19  Ch.  D.  294. 

A  power  given  in  order  to  create  a  perpetuity  is  void ;  for  instance, 
a  power  on  the  birth  of  successive  tenants  in  tail,  to  revoke  the  estates 
limited  to  them,  and  re-limit  to  them  estates  for  life,  with  remaiii  lers 
to  their  sons  in  tail.  D.  of  Marlborough  v.  E.  Godolphin,  1  Ed.  404. 
The  ordinary  powers  of  sale  and  exchange,  of  leasing,  &c.,  though 
unrestricted  in  terms  and  unlimited  as  to  time,  are  valid  {ante,  p.  875). 
So  powers  of  appointing  to  children  or  more  remote  issue,  as  they  are 
capable  of  being  exercised  so  as  not  to  infringe  the  rule  against  per- 
petuities {Routledge  v.  Dorril,  2  Ves.  jun.  357) ;  but  they  must  be  so 
exercised  or  the  appointments  will  be  void.  And  a  power  to  charge 
after  a  general  failure  of  issue  of  the  marriage  is  too  remote.  Bristow 
v.  Boothby,  2  S.  &  S.  465. 

See  also  ante,  tit.  "  Pekpetuities." 
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An  appointment  is  nnautliorized,  sometimes  termed  excessiye,  when 
it  is  made  to  persons  not  objects  of  the  power,  or  for  a  greater  estate 
or  interest  than  is  permitted  by  it,  or  subject  to  conditions  unauthorized 
by  it.  The  effect  of  appointing  to  a  stranger,  that  is,  a  person  not  an 
object  of  the  power,  is,  that  the  estate  or  interest  so  given  will  go  as  in 
default  of  appointment.  Alexander  v.  Alexander,  2  Ves.  sen.  644 ; 
Routledge  v.  Dorril,  2  Ves.  jun.  357 ;  Lloyd  v.  Lloyd,  26  Bea.  96 ; 
Carr  v.  Atkinson,  L.  E.,  14  Eq.  397  ;  see  Ingram  v.  Ingram,  2  Atk. 
88.  But  if  the  person  so  taking  in  default  of  appointment  has  made 
or  joined  in  making  an  appointment  to  strangers  to  the  power,  and 
afterwards  recognizes  the  appointment  and  refers  to  it  as  subsisting 
and  valid,  this  may  amount  to  a  declaration  of  trust  in  favour  of  the 
appointees.  Re  Bennett,  16  W.  R.  331.  An  appointment  to  those 
who  are  objects  will  be  good  to  the  extent  of  what  is  appointed,  though 
followed  by  a  bad  appointment  in  remainder  to  those  who  are  not 
{Adams  v.  Adams,  Cowp.  651) ;  and  an  appointment  to  a  stranger  for 
life,  with  remainder  to  objects,  is  good  as  to  the  latter,  the  interest 
during  the  stranger's  life  going  as  in  default  of  appointment.  Crozier 
V.  Crozier,  3  Dr.  &  "W.  353.  And  even  where  those  who  are  and 
those  who  are  not  objects  of  the  power  are  comprised  in  one  single 
appointment,  it  will  be  good  as  to  the  former  if  the  precise  shares  or 
interests  can  be  ascertained  so  as  to  distinguish  how  much  is  well 
appointed  and  how  much  is  not  {Alexander  v.  Alexander,  supra ; 
Harvey  v.  Stracey,  1  Drew.  73) ;  In  re  Farncombe's  Trusts,  9  Ch.  D. 
652.  But  not  otherwise.  Re  Brown's  Trusts,  L.  E.,  1  Eq.  74. 
In  Long  v.  Ovenden,  16  Ch.  D.  691,  children  were  objects,  and 
the  appointor  appointed  the  fund  subject  to  the  power  upon  trust 
to  pay  the  income  of  it  to  an  object  for  his  life,  or  until  anticipation, 
with  remainder,  as  to  the  fund,  to  B.,  not  an  object;  but  if  B. 
should  die  under  twenty-one  the  fund  was  given  to  C.  an  object.  It 
was  held  that  the  appointment  to  B.  was  bad,  and  that  in  the  event  of 
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B.  dying  under  twenty-one  the  fund  and  accumulations  would  go  to 

C,  but  if  B.  did  not  die  under  twenty-one,  would  go  as  in  default  of 
appointment. 

Under  a  power  to  appoint  property  to  children,  it  may  be  appointed 
to  trustees  upon  trust  to  sell  and  divide  amongst  the  children.  Long 
v.  Long,  5  Ves.  445  ;  Fowler  v.  Cohn,  21  Bea.  360.  Where  a  person 
having  a  special  power  of  appointment  over  a  fund  of  personalty 
appoints  to  trustees  for  the  objects  of  the  power,  the  court,  though 
recognizing  the  validity  of  such  an  appointment,  will  not,  as  a  matter 
of  right,  transfer  the  fund  to  the  trustees  appointed  by  the  donee  of 
the  power.     Busk  v.  Aldam,  L.  E.,  19  Eq.  16. 

When  there  is  an  appointment  of  the  entire  interest,  followed  by  a 
qualification  limiting  the  appointment  to  a  life  interest,  with  remainders 
to  persons  not  objects  of  the  power,  the  remainder  is  void,  and  the 
appointee  takes  absolutely  under  the  first  appointment.  Carver  v. 
Bowles,  1  Russ.  &  M.  304 ;  Gerrard  v.  Butler,  20  Bea.  541 ;  Stephens 
V.  Gadsden,  ib.  463  ;  Woolridge  v.  Woolridge,  Johns.  63 ;  Re  Ld. 
Sondes'  Will,  2  Sm.  &  G.  416 ;  Churchill  v.  Churchill,  L.  R.,  5  Eq. 
44  ;  comp.  Reid  v.  Reid,  25  Bea.  469.  And  an  absolute  appointment 
with  a  condition  annexed  that  the  appointee  should  execute  a  release 
is  not  void,  as  the  appointee  is  at  liberty  to  claim  the  benefit  of  the 
appointment  and  to  refuse  to  execute  the  release,  and  if  he  does  execute 
it,  it  is  his  own  voluntary  act.    Roach  v.  Trood,  3  Ch.  D.  429. 

An  appointment  to  those  who  are,  and  those  who  are  not,  objects, 
as  one  class  might,  it  was  at  one  time  thought,  be  supported  as  an 
absolute  appointment  to  the  former,  if  the  appointment  can  be  read 
thus — to  the  objects,  and  to  those  not  objects  if  capable  of  taking. 
See  Alexander  v.  Alexander,  2  Ves.  sen.  644.  But  this  opinion, 
which  was  that  of  Sir  T.  Clarke,  M.R.,  cannot  be  supported.  It  was 
disapproved  of  by  Lord  St.  Leonards,  Powers,  8th  ed.,  504,  505, 
and  by  Jessel,  M.R.,  in  In  re  Kerfs  Trusts,  4  Ch.  D.  600,  602.  In 
this  case,  under  a  power  to  A.  to  appoint  a  fund  of  personalty  to  her 
children,  A.  appointed  to  her  "  children  B.  and  C."  B.  was  illegitimate. 
It  was  held  that  C.  did  not  take  the  whole,  but  a  moiety  only,  and  that 
the  rest  went  as  unappointed,  the  M.R.  considering  that  each  of  the 
appointees  was  intended  to  take  one-half.  Qu.  if  it  had  been  real 
estate.  See  Humphrey  v.  Tayleur,  Amb.  138.  Where  children  or 
issue  are  objects,  an  appointment  to  a  child  for  life,  until  his  bank- 
ruptcy, &c.,  then  for  the  benefit  of  him,  his  wife,  and  children,  at  the 
discretion  of  trustees,  is  void  in  toto.  Re  Broions  Trusts,  L.  R., 
1  Eq.  74.  When  an  absolute  appointment  is  made  to  A.,  an  object, 
with  an  appointment  over  on  a  contingency  to  B.,  who  is  not  an 
object,  though  the  estate  cannot  vest  in  B.,  yet  if  the  contingency 
happens,  the  appointment  to  A.  will  be  defeated.  Doe  v.  Eyre,  5  C.  B. 
713;  see  Sug.  Pow.  512 ;  Robinson  v.  Wood,  4  Jur.,  N.  S.  625. 

Where  there  is  an  appointment  to  A.,  a  stranger,  on  a  contingency, 
as  if  he  shall  be  living  at  the  death  of  B.,  but  if  not,  then  to  C,  who 
IS  an  object  of  the  power,  this  is  an  appointment  with  a  double  aspect, 
entirely  void  in  the  one  case,  if  A.  survive  B.,  but  good  in  the  alterna- 
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tive  to  C.  if  A.  do  not  survive  B.    Brudenell  v.  Elwes,  1  Ea.  460 ; 
see  Crompe  v.  Barrow,  4  Ves.  681 ;  Hewitt  v.  Ld.  Dacre,  2  Kee.  622. 

In  some  cases,  by  virtue  of  what  is  called  the  doctrine  of  cy  pres, 
where  there  is  a  general  and  particular  intent,  and  the  latter,  by  reason 
of  the  power  being  restricted,  cannot  take  effect,  the  appointment  will 
be  moulded  so  as  to  carry  out  the  general  intent.  Hvmberston  v. 
Hwmberston,  1  P.  W.  332 ;  see  Robinson  v.  Hardcastle,  2  T.  E.  241 ; 
Pitt  V.  Jackson,  2  B.  C.  C.  51 ;  Stackpoole  v.  Stackpoole,  4  Dr.  &  War. 
320.  Thus  if  there  is  a  particular  intent  that  children  shall  take 
estates  for  life  and  their  issue  estates  tail,  and  an  appointment  is  made 
accordingly,  but  the  power  being  restricted  to  children  the  appoint- 
ment is  bad,  the  general  intent  in  favour  of  the  issue  will  be  effectuated 
by  giving  the  children  themselves  estates  tail,  and  not  for  life,  with 
remainder  to  their  issue  in  tail.  Pitt  v.  Jackson,  sup.  The  doctrine 
does  not  apply  to  personalty  (Routledge  v.  Dorril,  2  Ves.  jun.  364), 
is  confined  to  wills  {Brudenell  v.  Elwes,  1  East,  442,  451 ;  7  Ves. 
382,  390),  and  will  not  be  further  extended.  Boiujhton  v.  James, 
1  Coll.  26,  44. 

But  cases  depending  on  this  principle  must  be  distinguished  from 
those  which  determine  that  where  intermediate  limitations  are  void, 
the  ultimate  remainder  depending  upon  them  is  also  void  though 
made  in  favour  of  an  object  of  the  potoer.  Thus,  where  children 
were  the  objects,  and  an  appointment  was  made  to  one  of  them,  a  son, 
for  life,  remainder  to  his  first  and  other  sons  in  tail,  with  an  ultimate 
remainder  to  the  daughter  in  fee ;  it  was  held  that  all  the  remainders 
subsequent  to  the  appointment  to  the  son  for  life  were  void,  and  that 
the  doctrine  of  cy  pres  was  not  applicable.  Brudenell  v.  Elwes,  sup. ; 
Reid  v.  Reid,  25  Bea.  469  ;  comp.  Crozier  v.  Crozier,  3  Dr.  &  "War. 
353,  and  the  cases  cited  ante,  p.  916,  in  which  cases  the  gift  to  a  non- 
object  was  of  such  a  nature  that  it  could  go  as  in  default  of  appointment 
while  it  lasted  without  prejudice  to  the  next  estate  of  the  person  who 
was  an  object.     See  Long  v.  Ovenden,  16  Ch.  D.  691. 

Where  there  is  excess  in  the  subject-matter  of  the  appointment, 
the  appointment  will  be  void  only  for  the  excess,  as  where  under  a 
power  to  lease  the  term  is  exceeded.  Ante,  p.  869.  So  where  a 
larger  sum  is  charged  than  authorized,  the  appoiatment  is  only  bad 
for  the  excess.  Parker  v.  Parker,  Gilb.  Eq.  Rep.  168,  Where  the 
donor  of  the  power  is  seised  in  fee,  and  gives  a  general  power  of  sale 
or  appointment  without  using  words  of  inheritance,  if  the  intention  is 
clear  to  give  a  power  over  the  fee,  it  may  be  sold  (Liefe  v.  Saltingstone, 
1  Mod.  189),  or  appointed.     Tomlinson  v.  Dighton,  1  P.  W.  149. 

The  appointment  must  not  be  fettered  with  conditions  or  restrictions 
unauthorized  by  the  power  or  they  will  be  void  {Aston  v.  Aston,  2  Ver. 
452),  though  they  will  not  in  general  invaUdate  the  appointment. 
Palsgrave  v.  Atkinson,  1  Coll.  190.  But  when  there  is  an  exclusive 
power  to  appoint  amongst  children  an  appointment  may  be  made  to 
some  of  them,  upon  condition  that  they  release  certain  interests  in 
property  not  subject  to  the  power,  to  the  others.  Stroud  v.  Norman, 
Kay,  313.     But  if  the  appointor  declares  that  if  the  appointee  (in  fee) 
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marries  under  a  certain  age  without  the  consent  of  trustees,  the  estate 
in  fee  shall  he  cut  down  to  a  life  estate  {Bushy  v.  Salter,  Sug.  Pow. 
668),  or  that  the  sum  appointed  shall  he  in  satisfaction  of  a  debt  due 
by  the  appointor  to  the  appointee  {Burleigh  v.  Pearson,  1  Ves.  sen. 
281 ;  Hewitt  v.  Ld:  Dacre,  2  Ke.  622),  or  that  the  appointor's  debts 
shall  be  paid  out  of  the  appointed  fund  {Hay  v.  Watkins,  3  Dr.  &  War. 
339),  or  that  the  appointees  shall  make  a  settlement  of  their  appointed 
shares  {Watt  v.  Creyke,  3  Sm.  &  G.  362),  or  that  if  the  appointees, 
objects  of  the  power,  refuse  to  share  with  other  appointees  not  objects 
of  the  power,  the  former  shall  forfeit  their  appointed  shares  (Sadler  y. 
Pratt,  5  Sim.  632) ; — in  these  and  the  like  cases  the  condition  or 
restriction  will,  if  unauthorized  by  the  power,  be  void,  and  the 
appointee  will,  in  general,  take  the  appointed  fund  or  property  dis- 
charged from  the  condition  or  restriction.  See  also  Palsgrave  v. 
Atkinson,  1  Coll.  190 ;  Eooke  v.  Rooke,  2  Dr.  &  Sm,  38  ;  comp.  Hay 
V.  Watkins,  sup.,  where  the  condition  was  held  to  vitiate  the  appoint- 
ment. The  rule  is  the  same  where  an  appointment  is  made  to  an 
object  of  the  power,  subject  to  an  unauthorized  charge,  the  appoint- 
ment is  good,  the  charge  void.  Re  Jeaffreson,  35  L.  J.,  Ch.  622. 
There  may,  however,  be  cases  in  which  the  condition  may  be  such 
that  it  would  be  contrary  to  the  intent  of  the  power  to  hold  the 
condition  void  and  the  appointment  good.  See  Burleigh  v.  Pearson, 
1  Ves.  sen.  281 ;  Hay  v.  Watkins,  3  Dr.  &  War.  339.  These,  how- 
ever, are  exceptional  cases.  Under  a  power  to  appoint  to  children,  an 
appointment  to  trustees,  upon  such  trusts  as  A.,  a  child,  shall,  with 
the  consent  of  ike  trustees,  appoint,  with  a  limitation  over  in  default  of 
appointment  by  A.,  is,  so  far  as  regards  the  condition,  void,  and  the 
limitation  over,  in  default,  takes  effect.  Webb  v.  Sadler,  L.  E., 
14  Eq.  583.     As  to  fresh  appointments,  see  ante,  p.  893. 
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The  cases  just  considered  of  appointments  with  unauthorized  qualifi- 
cations or  conditions  may  perhaps  in  strictness  be  thought  to  fall  under 
the  head  of  appointments,  being  a  fraud  on  the  power.    At  all  events 
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the  cases  under  both  heads  are  intimately  connected  with,  and  follow 
each  other  in  natural  order.  It  is  established  by  numerous  cases, 
many  of  which  will  hereafter  be  cited,  that  the  appointment  must  not 
be  a  matter  of  bargain,  nor  be  made  with  the  view  to  the  personal 
advantage  of  the  appointor  or  some  one  who  is  not  an  object  of  the 
power,  otherwise  it  will  be  void  in  equity  as  a  fraud  on  the  power. 
See  Evans  v.  Evans,  12  W.  R.  608  ;  Pryor  v.  Pryor,  2  D.,  J.  &  S. 
205.  If  there  is  a  bargain  followed  by  an  appointment,  and  it  is  not 
shown  that  the  bargain  induced  the  appointment,  or  that  if  the  bar- 
gain had  not  been  entered  into  the  appointment  would  not  have  been 
made,  it  will  be  valid.  In  re  Turner's  Settled  Estates,  28  Ch.  D.  205. 
But  in  cases  of  this  description  all  the  circumstances  surrounding  the 
transaction  would  be  carefully  considered.  Where  the  appointment  is 
for  the  benefit  of  the  appointor,  the  fraud  consists,  not  in  the  selection 
of  one  object  in  preference  to  another,  but  in  the  arrangement  which 
makes  the  appointment,  though  inform  to  the  object,  in  effect  an  ap- 
pointment to  the  appointor  himself ;  it  is  not  necessary  that  it  should 
be  wholly  for  his  benefit,  it  is  enough  that  it  is  partially  so.  See 
observations  of  Sugden,  L.C.,  in  Jackson  v.  Jackson,  Dr.  t.  Sug.  113. 
An  appointment,  therefore,  in  discharge  of  a  debt  due  from  the  ap- 
pointor to  the  appointee  will  be  void.  Eeid  v.  Reid,  25  Bea.  469  ; 
Graham  v.  Wickham,  31  Bea.  447.  So  an  appointment  being  part  of 
an  arrangement  for  discharging  the  appointor's  debts  {Aleyn  v.  Belchier, 
1  Ed.  132 ;  Jackson  v.  Jackson,  7  CI.  &  Fin.  977 ;  see  Beddoes  v. 
Pugh,  26  Bea.  407),  or  for  lending  the  appointed  fund  to  the  appointor. 
Arnold  v.  Hardwick,  7  Sim.  343  ;  see  Roidey  v.  Rowley,  Kay,  242  ; 
Robinson  v.  Briggs,  1  Sm.  &  G.  188 ;  Eland  v.  Baker,  29  Bea.  137. 
And  an  appointment  made  to  a  child  for  the  purpose  of  vesting  the 
appointed  interest  in  the  parent,  as  next  of  kin,  in  the  event  of  the 
child's  death,  is  bad.  Hinchinbroke  v.  Seymour,  1  B.  C.  C.  395 ;  see 
Gee  V.  Gurney,  2  Coll.  486.  Upon  this  principle  an  appointment  to 
an  adult  son  who  was  a  lunatic  and  died  shortly  afterwards  was  held 
l)ad.  Wellesley  v.  Ld.  Mornington,  2  K.  &  J.  143.  See  a7ite,  p.  863. 
A  parent  cannot  negotiate  with  children,  objects  of  the  power,  for  his 
own  benefit.  Releases  given  in  such  transactions  are  void.  Ciining- 
hame  v.  Anstruther,  L.  R.,  2  Sc.  App.  223 ;  see  Roach  v.  Trood,  8 
Ch.  D.  429. 

But  a  bargain  is  not  corrupt  where  the  appointor  gives  a  valuable 
and  adequate  consideration  for  a  contingent  reversionary  interest  in 
the  appointed  fund.  Cooper  v.  Cooper,  L.  R.,  8  Eq.  812.  And  where 
the  reasonable  presumption  is,  that  the  appointment  was  made  for  the 
advantage  of  the  child,  it  will  be  good  {Fearon  v.  Desbrisay,  14  Bea. 
685),  though  the  parent  may  ultimately  derive  the  benefit  of  it  from 
the  death  of  the  child  in  infancy.  Beere  v.  Hoffmeister,  23  Bea.  101. 
A  father  tenant  for  life,  with  an  exclusive  power  of  appointing  the  re- 
mainder to  his  children,  may  sell,  and  then  appoint  to  one  son,  and 
the  father  and  other  tenants  for  life  (if  any)  with  the  son  may  make  a 
good  title.  M'Queen  v.  Farquhar,  11  Ves.  467  ;  Cockcroft  v.  Sutcliffe, 
25  L.  J.,  Ch.  313 ;  comp.  Hannah  v.  Hodson,  30  Bea.  19,  ante,  p.  904, 
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The  proper  mode  of  apportioning  the  prices  of  a  life  estate  arid  reyer- 
sion  when  sold  together  for  a  lump  sum,  is  to  value  both  interests 
separately,  and  not  to  put  a  value  on  one  and  deduct  that  from  the 
total  price.  Ee  Cooper  to  Harlech,  L.  K.,  4  Ch.  D.  802.  In  this  case 
Jessel,  M.E.,  considered  the  circumstances  under  which  trustees  of 
one  property  may  join  with  the  owner  of  another  in  selling  both  pro- 
perties together.  See  Rede  v.  Oakes,  4  D.,  J.  &  S.  505  ;  Cavendish 
V.  Cavendish,  L.  K.,  10  Ch.  319  ;  Morris  v.  Debenham,  2  Ch.  D.  540, 
An  appointment  also  to  one  object  of  the  power  upon  an  arrangement 
to  make  a  settlement  upon  another  object  of  the  power  seems  valid  (see 
judgment  of  L.  J.  K.  Bruce,  Pryor  v.  Pryor,  10  Jur.,  N.  S.  603),  but 
not  upon  a  stranger  {lb. ;  Salmon  v.  Gibbs,  3  De  G.  &  S.  348) ;  nor 
can  an  appointment  be  supported,  which  is  made  to  discharge  the 
liability  of  a  stranger  incurred  for  the  benefit  of  an  object.  Ranking 
V.  Barnes,  10  Jur.,  N.  S.  468.  All  the  objects  of  the  power,  however, 
being  competent,  may  agree  with  each  other  and  the  appointor  to  give 
to  the  latter  some  benefit  under  the  appointment.  Davis  v.  Uphill,  1 
Sw.  129,  136. 

Under  a  special  testamentary  power,  an  appointment  by  will  in 
pursuance  of  a  covenant  or  bond  so  to  appoint,  is  valid.  Coffin  v. 
Cooper,  2  Dr.  &  Sm.  365  ;  Biilteel  v.  Plummer,  L.  E.,  6  Ch.  160. 
So  if  the  appointment  is  followed  by  such  a  covenant  or  bond.  Palmer 
V.  Locke,  15  Ch.  D.  294.  Whether  the  covenant  in  such  cases  is  void, 
qu.    lb. ;  Thacker  v.  Key,  L.  E.,  8  Eq.  408. 

The  appointment  wiU  be  bad  although  not  made  upon  a  bargain 
with  the  appointee,  and  even  although  not  communicated  to  him  until 
after  the  death  of  the  appointor,  if  it  was  in  fact  made  with  the  view 
that  the  appointee  should  confer  a  benefit  upon  a  stranger.  Re  Mars- 
den's  Trusts,  4  Drew.  594 ;  5  Jur.,  N.  S.  590. 

And  generally,  if  an  appointment  be  made  to  effect  indirect  purposes, 
not  in  accordance  with  the  intentions  of  the  donor  of  the  power,  it  will 
be  void.     D.  of  Portland  v.  Topham,  10  Jar.,  N.  S.  501 ;  11  H.  L.  C. 
82.     Therefore,  under  a  power  to  appoint  to  children,  an  appointment 
to  one,  a  son,  in  trust  for  a  daughter  as  the  son  should  appoint,  in 
default  to  the  son,  will  be  void,  the  object  being,  that  if  the  daughter 
married  a  particular  person  she  should  take  no  interest.     lb.     Parol 
evidence  is  admissible  to  show  the  purpose  for  which  the  power  was 
exercised.     lb.     See  Topham  v.  D.  of  Portland,  L.  E.,  5  Ch.  40.     It 
will  also  be  a  fraud  on  the  power  where  there  is  an  agreement  to  exer- 
cise it,  upon  a  bargain  that  a  jointure  or  any  part  of  it  should  go  to 
the  husband  or  his  creditors.     Lane  v.  Page,  Amb.  285.     But  an 
appointment  by  a  father  under  an  exclusive  power  to  appoint  to  his 
children,  on  the  marriage  of  a  daughter  under  age,  for  the  benefit  of 
the  daughter,  intended  husband,  and  issue  of  the  marriage,  with  an 
ultimate  trust  in  default  of  issue  for  the  father,  has  been  held  to  be 
good.     Cooper  v.  Cooper,  L.  E.,  5  Ch.  203,  212.     The  case  was  put 
on  the  ground  that  it  was  in  effect  an  agreement  by  the  intended  hus- 
band to  waive  his  marital  right,  in  the  event  of  his  wife's  death  and 
there  being  no  issue,  in  favour  of  the  father  and  family.    A  power 
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conditioual  upon  the  wife  bringing  a  portion,  or  upon  the  amount  of 
the  portion,  cannot  be  exercised  if  she  bring  none  or  an  insufJBicient 
one,  or  it  is  made  up  by  her  friends,  or  by  the  intended  husband  and 
is  afterwards  repaid,  or  if  it  is  settled  to  her  separate  use.  Tyrconnell 
V.  D.  of  Ancaster,  Amb.  239. 

Where  an  appointment  is  sought  to  be  set  aside  on  the  ground  that 
it  is  a  fraud  on  the  power  by  reason  of  a  corrupt  bargain  having  been 
made  or  the  like,  the  onus  of  proof  is  upon  those  who  impeach  the 
appointment ;  that  the  case  is  involved  in  much  suspicion  is  insuffi- 
cient. Hamilton  v.  Kirwan,  2  Jo.  &  Lat.  393 ;  Humphry  v.  Olver,  5 
Jur.,  N.  S.  Ill ;  Pares  v.  Pares,  10  Jur.,  N.  S.  90.  But  although 
appointments  to  children,  if  proved  to  the  satisfaction  of  the  court  to 
have  been  made  by  the  appointors  with  the  view  of  benefiting  them- 
selves, will  be  bad,  mere  suspicion  is  not  enough  to  prove  them  bad  ; 
and  it  is  important  to  consider,  where  there  is  an  immediate  appoint- 
ment to  children,  whether  they  would  be  unprovided  for  if  no  appoint- 
ment were  made.  See  Henty  v.  Wrey,  21  Ch.  D.  332.  A  valid 
appointment  capable  of  being  revoked  is  rendered  invalid  by  a  subse- 
quent agreement  between  the  donee  and  appointee  that  part  of  the 
appointed  fund  shall  be  given  to  a  person  not  an  object  of  the  power, 
and  that  otherwise  the  donee  will  revoke  the  appointment.  Re  Kir- 
wan's  Trusts,  25  Ch.  D.  373.  If  trustees  of  a  fund  acting  bona  fde 
and  having  reasonable  grounds  for  supposing  that  a  father  exercises  a 
power  in  favour  of  a  child  who  has  just  come  of  age,  merely  or  mainly 
with  the  view  of  getting  the  fund  into  his  own  power,  they  will  be 
justified  in  refusing  to  transfer  the  fund  so  appointed  without  the 
sanction  of  the  court.  See  King  v.  King,  1  De  G.  &  J.  663 ;  Hannah 
V.  Hodgson,  30  Bea.  19 ;  Campbell  v.  Home,  1  Y.  C.  0.  664. 

Where  the  appointment  is  a  fraud  on  the  power,  a  purchaser  with 
notice  of  the  fraud  will  be  afi'ected  by  it.     Palmer  v.  Wheeler,  2  Ba.  & 
Be.  18.     And  even  a  purchaser  without  notice  who  has  not  got  the 
legal  estate.     Daubeny  v.  Cockburn,  1  Mer.  626,  638.     Quare,  as  to 
the  efi"ect  of  having  the  legal  estate.     lb.    An  appointment  which  is 
a  fraud  on  the  power  will  not  be  supported  on  the  ground  that  it  is 
made  on  the  marriage  of  an  appointee,  even  in  favour  of  the  children 
of  the  marriage.     Conolly  v.  M'Dermott,  Sug.  Pow.  617  ;  Sug.  H.  L. 
G.  513.     In  Daubeny  v.  Cockburn  (1  Mer.  626),  a  father  under  an  ex- 
clusive power  of  appointment  appointed  a  sum  of  5,000Z.  to  one  child 
upon  the  secret  understanding  (see  ib.,  p.  631),  that  part  of  the  sum 
so  appointed  was  to  be  given  to  a  stranger,  another  part  to  the  ap- 
pointor, the  residue  only  going  to  the  appointee  ;  and  it  was  held,  that 
the  whole  appointment  was  bad.     But  where  there  was  a  power  to 
jointure,  and  the  appointment  was  in  part  good  and  in  part  bad,  the 
appointment  was  held  bad  as  a  fraud  upon  the  power  only  to  the 
extent  that  it  was  vitiated  by  the  fraud.     Lane  v.  Page,  Amb.  233  ; 
see  Rowley  v.  Rowley,  Kay,  242.     And  where  an  appointment  of  part 
of  a  fund  in  fraud  of  the  power,  to  one  object,  can  be  severed  from  the 
valid  appointments  of  other  parts  of  the  fund  to  other  objects,  the  first 
appointment  only  will  be  bad.     Ib.     As  to  fresh  appointments,  see 
ante,  p.  893. 
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In  Cholmondeley  v.  Meyrick,  1  Ed.  84,  Ld.  K.  Henley  observed, 
that  a  power  never  executed  was  as  if  there  had  been  no  power  at  all. 
For  equity  will  not  supply  the  tvant  of  execution.  Arundell  v.  Phil- 
pot,  2  Ver.  69.  And  an  appointment  under  a  power  badly  executed, 
so  that  even  in  equity  it  would  be  inoperative,  is  simply  void,  and  the 
fund  subject  to  the  power  will  go  as  in  default  of  appointment. 
Menzey  v.  Walker,  Ca.  t.  Tal.  72 ;  Alexander  v.  Alexander,  2  Ves. 
sen.  640.  See  as  to  the  effect  of  a  person  being  prevented  from 
executing  a  power,  Middleton  v.  Middleton,  1  J.  &  AV.  94.  "If  a 
person  be  fraudulently  prevented  from  doing  an  act,  this  court  will 
consider  it  as  if  that  act  had  been  done."  Per  Lord  Eldon,  ib.  p.  96, 
referring  to  Luttrell  v.  Ohnius,  stated  11  Ves.  638,  where  a  recovery 
was  fraudulently  prevented ;  and  see  Sug.  Pow.  8th  ed.  578,  n.  (d).  The 
refusal  of  a  person  to  deliver  up  the  deed  containing  the  power  to  the 
donee,  who  is  desirous  of  ascertaining  the  terms  of  the  power  with  a 
view  to  its  execution,  is  no  ground  of  relief  against  its  non-execution. 
Buckell  V.  Blenkhorn,  5  Ha.  131.  And  it  would  seem  that  equity 
will  not  relieve  on  the  mere  ground  of  accident.  Ib.  There  cannot 
be  an  appointment  in  equity  where  the  donee  of  the  power  expressly 
says  that  he  makes  none,  though  it  may  be  probable  he  would  have 
exercised  the  power  but  for  an  erroneous  impression  as  to  the  effect  of 
a  previous  appointment.  Langsloiv  v.  Langsloiv,  21  Bea.  552.  A 
condition  precedent  to  the  exercise  of  a  power  must  be  performed,  and 
when  performance  of  the  condition  is  rendered  impossible  by  a  subse- 
quent act  of  parliament,  the  power  cannot  be  exercised.  E.  Shreivs- 
bury  v.  Hope  Scott,  6  Jur.,  N.  S.  452. 

Equity  will  not  execute  the  power,  if  the  donee  of  it  neglects  to  do 
so  {Lassells  v.  Ld.  Cornwallis,  2  Ver.  465  ;  Holmes  v.  Coghill,  7  Ves. 
499,  607)  :  but  where  the  power  is  in  effect  a  trust,  the  court  will 
give  effect  to  it  as  a  trust  in  favour  of  the  objects  of  it.  This  fre- 
quently arises  where  a  testator  directs  that  a  tenant  for  life  or  other 
person  shall  have  power  to  dispose  of  his  realty  and  personalty  among 
a  class  or  some  of  the  class ;  a  trust  will  be  raised  in  such  cases  in 
favour  of  the  objects  of  the  power,  with  a  power  of  selection  and  dis- 
tribution on  the  part  of  the  donee  of  it.  Burrough  v.  Philcox,  5  M. 
&  C.  73 ;  Salusbimj  v.  Denton,  3  K.  &  J.  529.     So,  where  the  power 
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is  to  divide  and  apportion  amongst  children  or  a  class.  Grieveson  v. 
Kirsopp,  2  Kee.  653.  And  even  where  there  is  a  gift  of  the  entire 
interest  to  a  person,  in  terms  showing  that  the  testator  intended  to 
create  a  trust  in  favour  of  others,  the  interest  will  be  restricted  or 
reduced  to  a  life  estate,  with  a  power  in  the  nature  of  a  trust,  which  it 
is  the  duty  of  the  donee  of  the  power  to  execute  ;  and  to  which,  if  not 
executed,  the  court  will  give  effect  in  favour  of  the  objects  named. 
Thus,  where  a  testator  devised  estates  to  his  wife,  desiring  her  to  give 
them  to  his  relations  at  her  death,  a  trust  was  held  to  be  created  in 
favour  of  the  relations.  Harding  v.  Glyn  (cited  from  Register  Book, 
5  Ves.  501).  Cons,  the  cases  cited,  post,  tit.  "Trusts,"  Chap.  II. 
So,  where  there  was  a  direction  to  dispose  of  a  fund  to  such  children 
of  A.  or  of  B.  as  C.  should  think  most  deserving,  the  power  not  being 
exercised,  this  was  held  to  be  a  trust  in  favour  of  all  the  children  of 
A.  and  of  B.  Broicn  v.  Higgs,  5  Ves.  495  ;  8  Ves.  561 ;  see  Forbes 
y.Ball,  3  Mer.  437;  Re  Eddowes,  7  Jur.,  N.  S.  354;  Wilson  v. 
Duguid,  24  Ch.  D.  244. 

In  cases  of  this  description  where  there  appears  a  general  intention 
in  favour  of  a  class,  and  a  particular  intention  in  favour  of  individuals 
of  that  class  to  be  selected  by  another  person,  and  the  particular 
intention  fails  from  that  selection  not  being  made,  the  court  will  carry 
into  effect  the  general  intention  in  favour  of  the  class,  the  individuals 
of  which  will  take  in  equal  shares  if  no  appointment  be  made.  Bur- 
rough  V.  Philcox,  5  M.  &  C.  73,  92  ;  comp.  D.  Marlhoroiigh  v.  Godol- 
phin,  2  Ves.  sen.  61,  and  the  observations  upon  it  in  Broicn  v.  Higgs, 
5  Ves.  p.  506 ;  and  S.  C,  8  Ves.  p.  570 ;  Re  Jeffery's  Trusts,  L.  E., 
14  Eq.  136.  See  Langslow  v.  Langslow,  21  Bea.  255.  The  rule 
which  has  been  stated,  is  applied  more  readily  where  there  is  a  direct 
gift  (though  following  a  life  estate)  to  certain  persons  subject  to  a 
power  of  distribution  in  another,  and  the  construction  is,  that  the 
former  take  equally  subject  to  the  shares  being  differently  appointed 
by  the  donee  of  the  power  [Casterton  v.  Sutlierla^id,  9  Ves.  445  ; 
Martin  v.  Swannell,  2  Bea.  249),  and  if  there  be  but  one  object  he 
will  take  absolutely  without  any  appointment.  Bellasis  v.  JJthwatt,  1 
Atk.  426.  It  makes  no  difference  that  the  objects  of  the  trust  pre- 
decease the  donee  of  the  power,  before  it  has  been  executed ;  they 
will  take  nevertheless,  if  the  interest  has  vested  in  them,  for  that  is 
subject  only  to  be  divested  or  varied  by  the  exercise  of  the  power. 
Casterton  v.  Sutherland,  sup. ;  comp.  Half  head  v.  Shepherd,  5  Jur., 
N.  S.  1162. 

In  these  cases  the  discretionary  power,  if  not  exercised  by  the  donee, 
cannot  be  so  by  the  court.  Longmore  v.  Broorn,  7  Ves.  124.  The 
class  of  cases  just  referred  to  must  be  distinguished  from  another  in 
which  there  is  an  absolute  gift  to  one  person  to  which  a  power  of 
appointment,  for  instance,  to  children,  is  superadded.  In  such  cases 
no  trust  will,  in  general,  be  created,  but  a  mere  power  which  the  donee 
of  it  may  or  may  not  exercise  at  his  discretion.  See  Brook  v.  Brook, 
3  Sm.  &  G.  280 ;  and  cons.  Butler  v.  Gray,  L.  R.,  5  Ch.  26.  The 
cases  on  this  point  are  collected,  ante,  p.  845. 
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To  Children.]  Properly  speaking,  the  word  satisfaction  is  not 
quite  accurate.  The  question  being  one  strictly  of  ademption  only. 
Ld.  Chichester  v.  Coventry,  L.  R.,  2  H.  L.  71 ;  Cooper  v.  Macdonald, 
L.  E.,  16  Eq.  258.  In  the  early  cases  however  and  some  of  the  later 
ones,  the  words  ademption  and  satisfaction  or  substitution  are  used  as 
having  the  same  import.  The  cases  presently  referred  to  are  for  con- 
venience considered  here  rather  under  ademption,  tit.  "Wills," 
which  are  cases  of  simple  ademption,  only  not  coupled  with  anything 
given  in  satisfaction.  In  considering  the  cases,  however,  the  observa- 
tions of  Ld.  Selborne,  L.C.,  in  Cooper  v.  Macdonald,  sup.,  p.  267, 
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must  be  borne  in  mind.  There  his  Lordship  observes  that  "  There 
is  a  material  difference  in  the  practical  application  of  the  general  rule 
of  equity  which  presumes  against  double  portions  to  children  in  cases 
of  ademption  and  in  cases  of  satisfaction.  In  the  former  class  of  cases 
the  question  is  as  to  the  effect  of  an  act  subsequent,  to  the  will  and  not 
as  to  any  intention  manifested  by  the  will  itself.  In  the  latter  it  is 
(strictly  speaking)  a  question  of  testamentary  intention  only."  The 
doctrine  of  ademption  of  legacies  founded  on  parental  or  gwa-si-parental 
relation  applies  also  to  cases  where  a  moral  obligation  other  than  parental 
or  gwasi-parental  is  recognised  in  the  will,  though  without  reference  to 
any  special  application  of  the  money.  Pollock  y.  Worrall,  28  Ch.D.  552. 
When  a  parent  or  person  in  loco  parentis  gives  a  legacy  to  a  child, 
and  a  legacy  in  such  cases  is  understood  as  a  portion  (Shudal  v.  Jekyll, 
2  Atk.  518;  Ex  parte  Pye,  18  Ves.  151),  and  afterwards  upon  marriage 
or  any  other  occasion  gives  a  portion  to  that  child,  the  latter  amounts 
to  an  ademption  or  satisfaction  of  the  former.  For  the  court  presumes 
that  double  portions  were  not  intended  (Trimmer  v.  Bayne,  7  Ves. 
508 ;  Piatt  v.  Piatt,  3  Sim.  503) ;  Leighton  v.  Leighton,  L.  E.,  18 
Eq.  458  ;  and  the  onus  of  proving  that  they  were,  lies  on  the  persons 
claiming  the  double  portions.  Hopwood  v.  Hopwood,  7  H.  L.  C.  728. 
It  must  be  remembered  that  it  is  easier  to  assume  an  intention  to 
adeem  a  legacy  by  a  subsequent  gift  than  an  intention  to  give  a  legacy 
in  lieu  or  in  satisfaction  of  an  existing  obligation.  See  Tussavd  v. 
Tussaud,  9  Ch.  D.  363,  380.  Whether  a  person  has  or  has  not 
placed  himself  in  loco  parentis  towards  another  is  a  question  of  inten- 
tion. The  equitable  rule  as  to  advancements  applies  only  to  such  as 
are  made  after  the  date  of  the  will.  The  rule  as  to  advancements 
under  the  Statute  of  Distributions  applies  to  those  made  before  the 
date  of  the  will,  where  property  is  not  bequeathed  by  it,  and  has  to  be 
distributed  under  the  statute.  See  Stewart  v.  Stewart,  15  Ch.  D.  539, 
645.     As  to  interest  on  advancements,  see  ih. 

A  person  must  mean  and  intend  to  place  himself  in  loco  parentis 
by  providing  for  the  child  ;  and  where  this  is  the  case  it  is  immaterial 
that  the  child  has  a  father  living,  with  whom  he  resides  and  by  whom 
he  is  maintained,  and  parol  evidence  of  intention  is  admissible.  Ex 
parte  Pye,  18  Ves.  140,  154 ;  Powys  v.  Mansfield,  3  M.  &  C.  359,  367. 
The  relation  between  the  parties  must  exist  at  the  date  of  the  will. 
Watson  v.  Watson,  33  Bea.  574.  Where  such  an  intention  exists,  any 
relation  (see  Monck  v.  Monck,  1  Ba.  &  Be.  298),  or  a  stranger  may  be 
in  loco  parentis.  See  Rogers  v.  Soutten  (2  Ke.  598),  where  the 
relation  which  existed  was  between  a  person  and  his  son's  illegitimate 
child.  On  the  other  hand,  where  it  does  not  exist,  a  relation,  how- 
ever near,  is  not  to  be  considered  as  in  loco  parentis.  Shudal  v. 
Jekyll,  2  Atk.  516,  518 ;  Powel  v.  Cleaver,  2  B.  C.  C.  499,  517 ;  see 
Perry  v.  Whitehead,  6  Ves.  546 ;  Lyddon  v.  Ellison,  19  Bea.  565  ; 
Fowkes  V.  Pascoe,  L.  E.,  10  Ch.  343. 

The  presumption  of  satisfaction  of  a  legacy  by  a  portion  from  a 
parent  or  person  in  loco  parentis,  does  not  apply  to  the  case  of  an 
illegitimate  child,  unless  the  putative  father  has  placed  himself  in 
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loco  parentis.  Ex  parte  Pye,  18  Ves.  152;  Wetherby  v.  Dixon, 
19  Ves.  406 ;  cons.  Grave  v.  Ld.  Salisbury,  1  B.  G.  C.  425.  The 
portion,  if  equal  to  or  greater  than  the  legacy,  will  be  a  complete 
satisfaction  of  it ;  if  less,  a  satisfaction  pro  tanto.  Pym  v.  Lockyer, 
5  M.  &  Cr.  29 ;  Kirk  v.  Eddowes,  3  Ha.  509 ;  Nevin  v.  Drysdale, 
L.  E.,  4  Eq.  517.  The  foundation  of  the  rule  is,  that  equity  incUnes 
against  double  portions.  Watson  v.  Ld.  Lincoln,  Amb.  326.  The 
presumption  of  satisfaction  is  not  rebutted  by  a  promise,  after  the 
bequest  of  the  legacy  to  give  a  further  sum.  Nevin  v.  Drysdale,  sup. 
The  subsequent  gift  need  not  be  strictly  a  portion,  an  advancement  by 
paying  a  premium  with  a  son,  or  purchasing  a  business  for  him,  will 
be  -sfithin  the  rule.     Stevenson  v.  Masson,  L.  E.,  17  Eq.  78. 

Differences  between  the  two  gifts  will  not  necessarily  affect  the 
application  of  the  rule.  E.  Durham  v.  Wharton,  3  C.  &  F.  154  ; 
Ly.  Thynne  v.  E.  of  Glengall,  2  H.  L.  C.  131 ;  Nevin  v.  Drysdale, 
sup.  And  the  rule  applies  though  the  times  of  payment  may  not 
exactly  correspond,  and  though  one  sum  carries  interest  and  the  other 
does  not.  Hartopp  v.  Hartopp,  17  Ves.  191.  So,  notwithstanding 
the  provision  by  will  is  for  the  benefit  of  a  daughter  and  her  children 
generally,  and  under  the  settlement  giving  the  portion,  the  husband 
takes  an  interest.  Carver  v.  Bowles,  2  E.  &  My.  801  ;  Booker  v. 
Allen,  ib.  270.  So,  though  in  addition  to  other  circumstances  of 
weight  the  trusts  for  children's  portions  in  the  will  and  settlement  are 
dissimilar.  E.  Durham  v.  Wharton,  3  CI.  &  F.  146.  See  Lord  St. 
Leonards'  Law  of  Property,  H.  L.  128.  A  gift  of  a  promissory  note 
to  a  daughter  and  her  husband  may,  when  so  intended,  be  a  satis- 
faction of  a  legacy  to  the  daughter  for  life,  with  remainder  to  her 
children  as  she  should  appoint,  and  in  default  of  appointment  to  the 
children  equally.  Kirk  v.  Eddoices,  3  Ha.  509  ;  comp.  Ravenscroft  v. 
Jones,  32  Bea.  669  ;  in  which  case  a  gift  to  a  daughter  for  an  outfit  on 
the  marriage,  and  to  her  husband  after  the  marriage,  was  held  not  to 
be  a  satisfaction  of  a  legacy  to  the  daughter.  If  the  portion  is  in  the 
form  of  a  covenant  to  pay  a  sum  of  money  instead  of  the  actual 
settlement  of  it,  the  rule  as  to  ademption  will  equally  apply.  Trimmer 
V.  Bayne,  7  Ves.  508  ;  Dawson  v.  Dawson,  L.  E.,  4  Eq.  504  ;  Cooper 
V.  Macdonald,  L.  E.,  16  Eq.  258;  Stevenson^.  Masson,  L.E.,  17 Eq. 
78.  The  rule  does  not  apply  where  by  the  will  the  provision  is  for  the 
testator's  daughter  and  her  children,  and  by  the  settlement  a  sum  is 
given  to  the  daughter's  husband  absolutely,  and  it  makes  no  difference 
that  by  the  will  the  daughter  has  a  power  of  appointing  the  income  or 
part  of  it,  of  the  settled  funds,  to  him  for  life;  Cooper  v.  Macdonald 
L.  E.,  16  Eq.  258. 

Small  gifts  to  a  child  will  not  be  added  up,  to  raise  an  inference  that 
a  portion  was  intended  as  a  satisfaction  of  a  legacy.  Suisse  v.  Lowther 
2  Ha.  424,  434  ;  Schojield  v.  Heap,  27  Bea.  93 ;  Watson  v.  Watson, 
33  Bea.  574 ;  Re  Peacock's  Estate,  L.  E.,  14  Eq.  236. 

If  the  legacy  is  given  over  on  a  contingency,  for  instance,  on  the 
death  of  the  legatee  without  children,  if  the  legacy  be  satisfied  by  a 
portion,  the  gift  over  is  adeemed.     Twining  v.  Powell,  2  Coll.  262.     A 
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residuary  gift  will  be  satisfied  by  a  portion  (Montefiore  v.  Guedalla, 
1  D.,  F.  &  J.  93 ;  Beckton  v.  Barton,  27  Bea.  99  ;  Stewart  v.  Stewart, 
15  Ch.  D.  539) ;  though  the  earlier  cases  of  Farnham  v.  Phillips, 
(2  Atk.  215),  and  Fremantle  v.  Bankes  (5  Ves.  79),  are  contra.  So  a 
legacy  in  remainder  after  a  life  interest  will  be  satisfied  by  a  settle- 
ment on  marriage,  though  the  trusts  vary  by  a  life  interest  being 
given  to  the  husband  by  the  settlement.  Phillips  v.  Phillips,  34  Bea. 
19.  As  a  rule  the  legacy  and  portion  should  be  ejusdem  generis.  A 
gift  of  stock  in  trade  is  no  satisfaction  of  a  legacy.  Holmes  v.  Holmes, 
1  B.  C.  C.  555.  This  case,  however,  seems  to  have  been  considered 
scarcely  satisfactory,  and  is  observed  upon  in  Pym  v.  Lockyer,  5  M. 
&  C.  p.  48.  See  In  re  Laives,  20  Ch.  D.  81,  post,  p.  930.  A 
certain  legacy  will  not  be  satisfied  by  an  annual  allowance  made  by  the 
testator  during  his  life  to  the  legatee  {Watson  v.  Watson,  33  Bea.  574); 
nor  by  a  contingent  portion  or  advancement.  Spinks  v.  Robins,  2 
Atk.  491.  It  should  seem  also  that  the  principle  does  not  extend  to 
devisees  of  real  estate.     Davys  v.  Boucher,  3  Yo.  &  Coll.  397. 

If  the  legacy  is  satisfied  by  the  portion  or  advancement,  it  will  not, 
as  a  rule,  be  revived  by  a  subsequent  codicil  which  purports  to  confirm 
the  will  and  bequests  in  it.  Poicys\.  Mansfield,  3  M.  &  Cr.  359,  376 ; 
see  Roome  v.  Roome,  3  Atk.  181 ;  Montague  v.  Montague,  15  Bea. 
565,  571.  It  is,  however,  a  question  of  intention  whether  the  portion 
is  a  satisfaction  of  the  legacy  or  not,  and  a  codicil  subsequent  to  the 
advancement,  specifically  referring  to  and  treating  the  legacy  as  still 
subsisting,  will  show  that  there  was  no  intention  to  adeem  it.  Hop- 
Kood  V.  Hopwood,  22  Bea.  493 ;  afi'.  3  Jur.,  N.  S.  549,  Turner,  L.J., 
dub.  Each  case,  therefore,  must  depend  on  its  own  particular  circum- 
stances. The  rule  is  much  easier  of  application  where  the  will  precedes 
the  settlement,  than  where  the  settlement  precedes  the  will  {post. 
Chap.  n.).     Chichester  v.  Coventry,  L.  E.,  2  H.  L.  71. 

Where  the  gift  is  for  some  special  purpose,  and  not  as  a  portion,  it 
will  be  no  ademption  of  the  legacy.  Robinson  v.  Whitley,  9  Ves.  577 ; 
see  Debeze  v.  Mann,  2  B.  C.  C.  166,  in  which  case  the  testator  appears 
to  have  stood  in  loco  parentis.  The  doctrine  of  satisfaction  applies  in 
general  only  as  between  and  for  the  benefit  of  children  inter  se.  Thus, 
if  the  residue  or  a  share  of  the  residue  is  given  to  a  wife  or  stranger 
for  life,  with  remainder  to  children  equally  absolutely,  advancements 
made  to  a  child  are  not  to  be  brought  into  the  residue,  and  the  interest 
on  such  advancements  given  to  the  widow  or  stranger  for  life  ;  but  on 
the  death  of  the  tenant  for  life,  an  advanced  child  must  bring  his 
advanced  sum  into  hotchpot  before  sharing  in  the  residue.  Meinert- 
zagen  v.  Walters,  L.  E.,  7  Ch.  670.  So,  where  there  is  a  direction  in 
the  will  that  advanced  children  shall  not  share  in  the  residue  without 
bringing  their  advanced  sums  into  hotchpot,  this  applies  as  between 
children  only,  and  not  so  as  to  increase  the  share  or  interest  of  a  widow 
or  stranger  in  the  residue.  Stewart  v.  Steivart,  15  Ch.  D.  539  ;  comp. 
Lvmpus  V.  Arnold,  13  Q.  B.  D.,  where  the  advances  to  the  children 
were  secured  by  notes  given  to  the  testator  who  gave  the  interest  of  all 
his  property  to  his  widow  for  life,  with  remainder  as  to  the  capital  to 
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his  children,  and  it  was  held  that  although  there  was  a  direction  by  the 
testator  that  advances  to  his  children  should  be  taken  in  satisfaction  of 
their  shares,  the  widow  was  nevertheless  entitled  to  the  interest  on 
them  for  her  life.  In  the  absence  of  any  direction  by  a  testator  tothe 
contrary,  advancements  to  his  children  on  account  of  their  portions 
bear  no  interest  up  to  his  death,  but  from  his  death  they  bear  interest 
at  4  per  cent.  Stewart  v.  Stewart,  15  Ch.  D.  539.  A  legacy  by  a 
person  in  loco  parentis  given  for  a  specific  purpose,  e.g.,  to  purchase 
an  advowson,  will  be  adeemed  or  satisfied  by  the  testator  purchasing 
the  advowson  in  his  lifetime ;  (see  Parkhurst  v.  Howell,  L.  K.,  6  Ch. 
136, 138),  but  an  immediate  legacy  by  a  husband  to  his  wife  will  not  be 
adeemed  by  a  gift  of  the  same  sum  in  his  last  illness.     lb. 

To  Strangers.]  As  a  general  rule  where  there  is  a  legacy  to  a 
stranger,  and  a  subsequent  gift  to  him  by  the  testator,  no  presumption 
arises  that  the  latter  is  a  satisfaction  of  the  former,  unless  the  testator 
has  placed  himself  in  loco  parentis  (WetherbyY.  Dixon,  19  Ves.  411 ; 
Monck  V.  Monck,  1  Ba.  &  Be.  298,  303),  or  the  legacy  is  given  for  a 
particular  purpose,  and  the  portion  or  advancement  is  for  the  same 
purpose.  Ih. ;  see  Debeze  v.  Mann,  2  B.  C.  C.  166 ;  Trimmer  y. 
Bayne,  7  Ves.  516 ;  comp.  Eoome  v.  Eoome,  3  Atk.  181. 
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Upon  the  principle  that  legacies  are  considered  as  adeemed  by 
portions  in  certain  cases  (ante.  Chap.  I.),  so  in  the  converse  case  where 
portions  are  payable  under  a  settlement  by  a  parent  or  person  in  loco 
parentis,  who  afterwards  makes  other  provisions  by  will  or  otherwise 
for  those  entitled  to  the  portions,  a  presumption  arises  that  such 
provisions  are  intended  to  be  in  satisfaction  of,  and  not  in  addition  to, 
the  portions.  Jesson  v.  Jesson,  2  Ver.  255 ;  Bruen  v:  Bruen,  ih.  439 ; 
Hinchcliffe  v.  Hinchcliffe,  3  Ves.  516  ;  Warren  v.  Warren,  1  B.  C.  C. 
805  n.  (1) ;  Camipbell  v.  Campbell,  L.  R.,  1  Eq.  383  ;  Chichester  v. 
Coventry,  L.  R.,  2  H.  L.  71.     See  the  observations  as  to  legacies  and 
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subsequent  gifts  and  legacies  in  satisfaction  of  obligations,  Tussaud 
V.  Tussaud,  9  Ch.  D.  363,  380.  "I  can  conceive  no  consideration 
more  important  upon  a  question  of  double  portions  than  the  considera- 
tion of  whether  the  parties  to  be  benefited  by  the  one  are  the  same  as 
the  parties  to  be  benefited  by  the  other,  or  whether  the  nature  of  the 
benefit  conferred  in  the  one  case  is  the  same  as  the  nature  of  the 
benefit  conferred  in  the  other."  Per  Lord  Colousay  in  Chichester  v. 
Coventry,  L.  E.,  2  H.  L.  89,  98,  ace.  Tussaud  v.  Tussaud,  9  Ch.  D. 
368,  378.  In  the  last  case,  A.,  in  a  marriage  settlement,  covenanted 
to  transfer  a  sum  upon  trust  for  such  persons  as  the  wife  (A.'s  daughter) 
should  appoint,  in  default  for  the  wife's  separate  use  for  life,  remainder 
to  the  husband  for  life,  remainder  to  the  children,  in  default  of 
children,  to  the  husband.  A.  by  will  gave  a  larger  sum  in  trust  for 
the  daughter's  separate  use  for  life,  without  power  of  anticipation, 
remainder  to  the  children,  it  was  held  that  the  material  difierences 
between  the  trusts  under  the  covenant  and  under  the  will,  were  such 
as  to  rebut  the  presumption  against  double  portions. 

The  second  provision  may  be  by  subsequent  settlement  as  well  as  by 
will.  Jesson  v.  Jesson,  2  Ver.  255.  Though  the  presumption  would 
seem  not  to  be  so  strong  where  the  second  provision  is  by  deed  as  where 
it  is  by  will.  Palmer  v.  Neivall,  20  Bea.  32,  40 ;  aff.  8  D.,  M.  &  G.  74. 
The  subsequent  legacy  or  provision  will  be  a  complete  satisfaction 
where  it  is  equal  to  or  greater  than  the  portion  {Bruen  v.  Bruen,  2 
Ver.  439;  Ackworth  v.  Ackworth,  1  B.  C.  C.  308,  n. ;  Copley  v. 
Copley,  1  P.  W.  147),  or  a  partial  satisfaction  where  it  is  less.  Warren 
V.  Warren,  1  B.  C.  C.  305.  But  if  a  legacy  be  less  than  the  portion, 
it  will,  nevertheless,  be  a  complete  satisfaction  if  accepted  as  such. 
Byde  v.  Byde,  2  Ed.  19.  There  is  sometimes  a  proviso  in  the  settle- 
ment that  a  second  gift  shall  be  a  satisfaction  of  the  first,  but  such  a 
proviso  seems  to  express  little,  if  anything,  more  than  is  implied. 
Chaplin  v.  Chaplin,  3  P.  W.  245,  247.  As  to  a  proviso  that  the 
portions  shall  be  satisfied  by  a  descent  or  devise  of  lands,  see  post, 
p.  931.  The  presumption  will  arise,  though  the  father's  fortune  has 
increased  since  the  settlement,  from  which  no  intention  to  give  an 
additional  portion  can  be  inferred.  Moulson  v.  Moulson,  1  B.  C.  C. 
82. 

Slight  differences  between  the  portion  and  legacy  will  not  be  suffi- 
cient to  rebut  the  presumption  of  the  legacy  being  a  satisfaction  of  the 
portion.  Hinchcliffe  v.  Hinchcliffe,  3  Ves.  516 ;  Sparkes  v.  Cator,  ib. 
530.  The  question  is,  whether  the  provisions  are  substantially  the 
same,  and  this  question  every  judge  must  decide  for  himself.  Weall 
T.  Rice,  2  K.  &  My.  251,  268 ;  Russell  v.  St.  Aubyn,  2  Ch.  D.  398. 
Even  where  the  portion  is  absolute  and  the  legacy  payable  only  on 
marriage  or  at  a  difierent  time,  the  latter,  if  accepted,  will  be  in  satis- 
faction. See  Copley  v.  Copley,  1  P.  W.  147.  And  slight  differences 
between  th^  settlement  and  will  in  respect  of  the  trusts  expressed, 
concerning  the  portion  and  legacy,  will  not  be  material.  Thus,  if  the 
portion  is  to  be  for  the  separate  use  of  the  wife  for  life,  with  remainder 
to  the  children,  as  she  and  her  husband  shall  jointly  appoint,  and  by 
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the  Bubsequent  provision  the  wife  alone  has  the  power  of  appointment 
to  the  children,  the  variation  will  not  prevent  the  application  of  the 
rule.  Ijy.  Thynne  v.  E.  Glengall,  2  H.  L.  C.  131.  And  where  articles 
provided  for  the  settlement  of  lands  for  the  separate  use  of  a  daughter 
with  remainder  to  the  husband,  remainder  to  the  children  as  tenants 
in  common  in  tail  with  cross  remainders,  they  were  held  to  be  satisfied 
by  a  devise  of  lands  of  greater  value  for  the  separate  use  of  the 
daughter,  vidth  restraint  on  anticipation,  remainder  to  the  husband  for 
life,  remainder  to  the  children  of  the  marriage,  as  tenants  in  common 
in  fee,  vnth  a  devise  of  the  shares  of  the  children  dying  under  twenty- 
five  without  leaving  issue,  to  the  survivors.  Weall  v.  Rice,  2  R.  & 
My.  251. 

But  where,  on  the  marriage,  the  father  and  husband  gave  bonds  for 
3,O0OL  each,  to  be  paid  to  the  trustees  on  the  trusts  of  the  settlement, 
and  the  father  died  leaving  the  principal  and  some  interest  due  on  his 
bond,  and  having  bequeathed  3,000L  upon  the  same  trusts  as  were 
expressed  by  the  settlement  of  the  "  said  trust  monies,  &c.,"  com- 
prised therein ;  it  was  held,  that  the  legacy  was  not  in  satisfaction  of 
the  bond,  upon  the  ground  that  if  that  had  been  iutended  it  would 
have  been  so  expressed.  Foster-  v.  Evans,  6  Sim.  15.  There  can  be 
no  presumption  of  satisfaction  where  the  second  gift  is  expressly 
stated,  either  not  to  be  in  satisfaction  of  the  portion,  or  to  be  in 
addition  to  it.  Biirges  v.  Mawbey,  10  Ves.  319,  327 ;  see  Dou<:e  v. 
Ly.  Torrington,  2  M.  &  K.  600.  As  in  cases  of  satisfaction  of  legacies 
by  portions,  a  subsequent  provision  or  legacy  to  be  a  satisfaction  of  a 
portion  must,  as  a  rule,  be  of  the  same  kind  as  the  portion.  Thus  in 
general  a  gift  of  money  is  no  satisfaction  of  land  nor  is  a  gift  of  land 
a  satisfaction  of  money.  Goodfellow  v.  Burchett,  2  Ver.  298  ;  Chaplin 
V.  Chaplin,  3  P.  W.  245  ;  Bellasis  v.  Uthwatt,  1  Atk.  428.  So  a  con- 
tingent legacy  (Bellasis  v.  Uthwatt,  1  Atk.  426,  428)  or  interest  in 
reversion  (5  Vin.  Abr.  292,  pi.  38)  will  be  no  satisfaction  of  a  certain 
portion.  In  Bengough  v.  Walker  (15  Ves.  507),  a  father  gave  to  his 
child  a  share  of  a  mill,  and  directed  it  to  be  made  up  to  the  value  of 
10,OOOL,  and  it  was  held  that  that  was  a  satisfaction  of  a  portion  of 
2,000L  The  question  argued  was  whether  a  share  of  a  mill  could  be 
satisfaction  of  a  legacy,  because  a  legacy  must  in  general  be  satisfied 
by  something  of  the  same  kind.  Sir  W.  Grant,  after  referring  to  some 
authorities,  observed  (p.  512)  :  "  In  none  of  those  cases  did  the  party 
making  the  advance  or  the  bequest  ever  make  either  with  reference  to 
a  definite  amount  to  which  he  intended  it  should  reach."  In  re 
Lawes,  20  Ch.  D.  81,  88.  Jessel,  M.R.,  in  commenting  upon  this  and 
some  further  observations  of  Sir  W.  Grant,  says  :  "  The  meaning  of 
that  is,  that  where  a  testator  gives  to  a  child  a  beneficial  lease  or  share 
of  works,  or  any  other  thing,  and  says  nothing  about  the  value,  he  is 
not  to  be  taken  to  be  giving  it  in  satisfaction  of  a  pecuniary  bequest ; 
but  where  he  does  refer  to  the  value  the  presumption  of  satisfaction 
may  arise.  And  when  he  gives  it  as  being  of  larger  amount  than  the 
legacy  and  the  legatee  takes  it,  he  takes  it  at  the  estimated  amount, 
and  m  that  case  it  makes  no  difference  whether  the  testator  directs 
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the  thing  to  be  sold  and  gives  him  the  proceeds,  or  directs  the  thing 
to  be  taken  as  a  specific  amount.  In  either  case  he  shows  his  inten- 
tion to  give  a  definite  amount."  In  this  case  a  bond  was  given  to  a 
reputed  son  for  a  certain  amount.  The  son  was  afterwards  taken  into 
partnership,  the  father  giving  him  as  his  sliare  a  larger  sum  than  the 
amount  of  the  bond,  and  also  the  lease  of  the  premises.  It  was  held 
that  the  bond  was  satisfied  by  these  gifts.  The  case  of  Holmes  v. 
Holmes  (1  B.  C.  C.  555)  appears  contra,  but  is  not  clearly  reported, 
at  all  events  would  not,  it  is  considered,  now  be  followed. 

In  Ld.  Chichester  v.  Coventry  (L.  E.,  2  H.  L.  71),  there  was  a 
covenant  by  a  father  on  the  marriage  of  his  daughter  to  pay  a  sum, 
part  of  the  interest  of  which  was  given  to  the  wife  for  life,  the  rest  to 
the  husband  for  life  ;  the  wife  had  also  a  contingent  power  of  appoint- 
ing the  capital.  By  the  will  of  the  covenantor,  after  a  direction  to  pay 
debts  and  legacies  and  certain  specific  bequests,  the  residue  was  directed 
to  be  invested  ;  the  income  of  a  moiety  of  the  investments  was  given 
to  the  wife's  separate  use,  with  restraint  on  anticipation,  and  powers 
of  appointment  were  also  given  to  her  over  the  capital  to  be  exercised 
to  the  exclusion  of  the  husband.  It  was  held  that  the  gift  by  the  will 
was  no  satisfaction  of  the  obligation  by  the  settlement.  The  specific 
sum  covenanted  to  be  paid  was,  although  in  one  sense  a  portion,  con- 
sidered as  a  debt.  See  L.  E.,  2  H.  L.  p.  85,  per  L.  C.  The  direction 
in  the  will  to  pay  debts  was  a  material  circumstance  to  be  considered. 
lb. ;  and  see  per  Sir  G.  Turner,  L.J.,  S.  C,  in  the  court  below,  2  D., 
J.  &  S.  343;  see  also  McCarogher  v.  Whieldon,  L.  E.,  3  Eq.  236 ;  Paget 
V.  Grenfell,  L.  E.,  6  Eq.  7.  In  Bennett  v.  Houldsworth  (6  Ch.  D.  671), 
it  was  considered  that  the  covenant  in  Ld.  Chichester  v.  Coventry, 
sup.,  was  clearly  a  covenant  to  pay  a  debt,  and  was  distinguished  from 
a  covenant  to  settle  a  share  of  property  by  will,  which  is  not  a  covenant 
to  pay  a  debt,  and  if  the  covenantor  gives  benefits  by  his  will  to  the 
parties  entitled  under  the  covenant,  a  case  of  election  will  arise. 

Where  the  settlement  is  Scotch,  if  the  will  be  English,  the  rule 
against  double  portions  prevails  though  contrary  to  the  Scotch  law  in 
such  cases.  Campbell  v.  Campbell,  L.  R.,  1  Eq.  383.  A  share  of  the 
residue  under  a  will  may  be  a  satisfaction  in  full,  or  pro  tanto  accord- 
ing to  the  amount.  Rickman  v.  Morgan,  1  B.  C.  C.  63  ;  2  B.  C.  C. 
394  ;  Ly.  Thynne  v.  E.  Glengall,  2  H.  L.  C.  131.  Though  a  life  in- 
terest under  a  wall  in  the  residue  will  in  such  cases  be  no  satisfaction 
of  a  specific  property,  to  which  the  legatee  is  entitled  under  the  settle- 
ment.    Alleyn  v.  Alleyn,  2  Ves.  sen.  37. 

Where  there  is  a  proviso  in  the  settlement  that  a  future  provision 
shall  be  a  satisfaction  of  the  portion,  it  sometimes  takes  the  form,  that 
if  lands,  &c.,  shall  come  to  the  child,  they  shall  be  a  satisfaction  of  the 
portion.  With  reference  to  this  class  of  cases  it  has  been  held,  that 
if  there  be  a  proviso  that  portions  shall  not  be  raised  in  the  event  of 
lands  descending  to  the  children,  lands  devised  will  not  be  a  satisfac- 
tion (Saville  v.  Saville,  2  Atk.  458),  and  estates  tail  descending  are  not 
a  satisfaction  within  the  meaning  of  such  a  proviso,  but  estates  iafee 
are.     lb.  462.     But  an  estate  taU  devised  by  a  father  as  a  satisfaction 
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of  a  portion  is  within  the  meaning  of  a  proviso  that  portions  shall  be 
satisfied  by  lands  coming  or  descending  from  the  father.  Watson  v. 
E.  Lincoln,  Amb.  328.  The  particular  words  used  in  the  proviso  as 
to  advancement  are  important.  In  Rickman  v.  Morgan  (1  B.  C.  C. 
63  ;  S.  C,  2  B.  C.  C.  394),  the  words  were  that  if  a  father  should  "  in 
his  lifetime  or  at  the  time  of  his  death  give  "  to  any  child  "  money  or 
lands  for  or  in  advancement  on  marriage  or  otherwise,"  the  value 
should  be  deducted  from  the  portion  unless  there  was  a  direction  to 
the  contrary,  and  it  was  held  that  the  gift  by  the  father  of  the  residue 
of  his  property  by  will  was  an  advancement  within  the  proviso.  In 
Twisden  v.  Twisden  (9  Ves.  413),  the  material  words  were  that  if  the 
children  should  be  advanced  by  the  father  in  his  lifetime  the  portions 
advanced  were  to  be  a  satisfaction  ;  it  was  held  that  what  a  child  took 
under  the  father's  intestacy  was  not  in  satisfaction.  In  Leake  v.  Leake 
(10  Ves.  477),  the  proviso  was  that  if  the  children  should  have  been 
preferred  in  marriage  in  the  lifetime  of  the  father,  or  if  he  should  have 
bestowed  or  given  any  portion  on  the  child's  marriage,  or  otherwise 
provided  for  the  child,  such  portion  or  provision  should  be  in  satisfac- 
tion, unless  the  contrary  was  declared.  The  father  by  will  made  a 
residuary  disposition  of  his  property  among  his  children,  directing 
them  to  bring  into  account  what  they  had  received  in  his  lifetime,  so 
as  to  make  all  equal.  This  disposition  was  held  to  be  within  the 
proviso.  In  Onslow  v.  Michell  (18  Ves.  490),  it  was  held,  that  under 
a  provision  that  if  a  person  should  "  give  or  settle,"  a  gift  by  will  is 
within  it.  But  this  is  not  so  where  the  provision  is  that  if  he  should 
"  advance  or  pay  "  in  his  lifetime.  Cooper  v.  Cooper,  L.  E.,  8  Ch. 
813.  In  the  last  cited  case  the  whole  general  question  and  the  prior 
cases  were  considered  in  the  judgments  in  the  Court  of  Appeal.  On 
the  question  of  value  where  descended  lands  are  to  be  taken  in  satis- 
faction, or  satisfaction  pro  tanto,  of  portions,  the  value  must  be  taken 
at  the  time  of  the  descent.  Saville  v.  Saville,  2  Atk.  458,  464.  Where 
the  legacy  would,  according  to  the  principles  of  the  court,  be  a  satis- 
faction of  the  portion,  the  legatee  may  elect  between  them  {Copley  v. 
Copley,  1  P.  W.  147),  and  a  married  woman  may  elect.  Lv.  Thvnn'e 
V.  E.  Glengall,  2  H.  L.  C.  131. 
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With  reference  to  debts  due  to  or  in  favour  of  a  child  incurred  on 
the  child's  marriage,  and  in  the  nature  of  portions,  see  Lcl.  Chiches- 
ter V.  Coventry,  L.  R.,  2  H.  L.  71,  ante,  p.  931. 

It  may  be  stated  as  a  general  rule,  that  a  debt  to  a  stranger  will  be 
presumed  to  be  satisfied  by  a  legacy,  where  the  latter  is  equal  to  or 
greater  than  the  former.  Talbott  v.  D.  Shrewsbury,  Pr.  Ch.  394. 
So,  where  there  is  a  debt  due  to  a  relation  (Shadbolt  v.  Vanderplank, 
29  Bea.  405),  wife  {Broivn  v.  Dawson,  Pr.  Ch.  240 ;  Fowler  v.  Fowler, 
3  P.  W.  352),  or  child  {Tolson  v.  Collins,  4  Ves.  483),  to  whom  sub- 
sequent legacies  are  given.  But  the  rule  though  settled  is  not  favoured 
in  equity,  being  in  this  respect  unlike  the  rule  against  double  portions, 
and  the  court  will  lay  hold  of  slight  circumstances  to  prevent  its 
application.  See  Richardson  v.  Greese,  3  Atk.  65 ;  Foivler  v.  Fowler, 
3  P.  W.  353  ,•  Mathews  v.  Matheivs,  2  Ves.  sen.  636.  Stocken  v. 
Stocken,  4  Sim.  152. 

Thus,  a  legacy  less  than  the  debt  will  not  be  deemed  to  be  pro  tanto 
a  satisfaction  of  it  {Eastwood  v.  Vinke,  2  P.  W.  613,  617 ;  Graham 
v.  Graham,  1  Ves.  sen.  263),  unless  the  legacy  be  given  in  part  pay- 
ment in  pursuance  of  an  arrangement  to  that  effect,  when  it  may  be  a 
satisfaction  pro  tanto.  See  Hammond  v.  Smith,  33  Bea.  452.  Nor 
will  the  legacy  be  a  satisfaction  when  it  is  payable  at  a  different  time 
from  the  debt.  Haxjnes  v.  Mico,  1  B.  C.  C.  129.  And  if  the  debt  be 
payable  at  the  testator's  death,  the  legacy  should  also  be  payable  then. 
Clark  V.  Sewell,  3  Atk.  96.  A  legacy  which  is  contingent  {Mathews 
V.  Mathews,  2  Ves.  sen.  635 ;  Nicholls  v.  Judson,  2  Atk.  300 ; 
Crompton  v.  Sale,  2  P.  W.  552),  or  of  an  uncertain  amount,  as  a 
residue,  though  it  eventually  proves  larger  than  the  debt  {Devese  v. 
Pontet,  1  Cox,  188 ;  Ly.  Thynne  v.  E.  Glengall,  2  H.  L.  C.  154),  or 
of  a  different  nature  from  the  debt  {Eastwood  v.  Vinke,  2  P.  W.  614), 
or  for  a  different  interest  {Farsight  v.  Grant,  1  Ves.  jun.  298),  is  no 

satisfaction  of  it,  as  where  the  debt  is  a  specific  sum,  and  the  bequest 
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is  an  annuity,  see  ib.  ;  Cole  v.  Willard,  25  Bea.  668.  And  where  the 
debt  is  contingent  or  uncertain,  for  instance,  upon  a  running  account 
{Rawlins  v.  Pmvel,  1  P.  W.  297),  or  upon  a  negotiable  bill  or  note 
which  may  be  legally  transferred  to  another  (Carr  v.  Eastabrooke,  S 
Ves.  561) ;  the  presumption  will  not  arise.  It  may,  however,  where 
a  debt  certainly  exists,  but  the  amount  of  it  is  not  precisely  ascertained 
{Smith  V.  Smith,  3  Giff.  263),  or  where  it  consists  of  a  deposit  of 
money,  subject  from  time  to  time  to  be  diminished  by  being  drawn 
upon.  Edmunds  v.  Loiv,  3  K.  &  J.  318.  An  oUigation  to  pay 
trustees  a  specific  sum  for  a  wife  is  not  satisfied  by  a  legacy,  even  of  a 
larger  sum,  to  other  trustees  for  the  wife.  Pinchin  v.  Simms,  30  Bea. 
119.  A  legacy  is  not  a  satisfaction  of  a  debt  subsequently  contracted. 
Thomas  v.  Bennet,  2  P.  W.  343  ;  see  1  Vict.  c.  26,  s.  24,  which  seems 
not  to  have  altered  the  law  on  this  point. 

As  a  general  rule,  also,  the  same  estate  or  interest  must  be  given 
in  the  legacy  which  subsists  in  the  debt.  In  Bartlett  v.  Gillard,  (3 
Russ.  149),  a  person  who  was  hable  to  pay  an  annuity  to  the  sole 
(considered  as  separate)  use  of  a  female,  gave  her  an  annuity  of  the 
same  amount  by  will,  but  not  to  her  separate  use ;  the  latter  was  held 
to  be  no  satisfaction  of  the  former.  See  Fourdrin  v.  Gowdey,  3  M.  & 
K.  409  ;  Roice  v.  Roive,  2  De  G.  &  S.  294  ;  Fairer  v.  Park,  3  Ch.  D. 
309.  But  where  A.  covenanted  to  pay  a  trustee  for  his  wife  a  par- 
ticular annuity  for  her  separate  use,  without  power  of  anticipation, 
and  A.,  by  will,  subsequently  gave  a  like  annuity  to  his  wife  generally, 
on  the  same  quarter  days,  it  was  held  that  the  annuity  given  by  the 
will  was  in  satisfaction  of  the  annuity  covenanted  to  be  paid  by  the 
deed  ;  and  that  the  widow  was  put  to  her  election.  Atkinson 
v.  Littlewood,  L.  R.,  18  Eq.  595.  But  a  debt  due  to  a  single 
woman  may  be  satisfied  by  a  legacy  to  her  after  her  subse- 
quent marriage.  Edmunds  v.  Low,  3  K.  &  J.  318.  A  sum  payable 
to  the  trustees  of  a  settlement,  to  be  held  for  the  benefit  of  a  cestui 
que  trust,  is  not  satisfied  by  a  legacy  to  the  latter  {Smith  v.  Smith,  3 
Giff.  263),  and  a  debt  due  to  a  husband  is  not  satisfied  by  a  legacy  to 
his  wife.  Hall  v.  Hill,  1  Dr.  &  War.  94.  Where  A.  on  the  marriage 
of  her  daughter  B.  by  settlement  covenanted  with  the  trustees  thereof 
for  the  payment  to  them  on  her  decease  of  lOOOL  to  be  in  trust  for  B. 
for  life,  then  for  her  husband  for  life,  then  upon  the  usual  trusts  for 
her  children,  and  A.  by  her  will  gave  10002.  upon  trusts  similar  to 
those  of  plaintifl"s  settlement,  omitting  the  husband's  life  interest,  it 
was  held  that  this  was  a  case  of  satisfaction  to  the  extent  that  neither 
B.  nor  her  children  took  anything  additional  under  the  will  unless  B.'s 
husband  survived  her.     Mayd  v.  Field,  3  Ch.  D.  587. 

Where  a  testator  directs  that  debts  and  legacies  shall  be  paid,  this 
is  held  to  show  his  intention  that  both  should  be  paid;  a  legacy,  there- 
fore, in  such  cases  will  not  be  a  satisfaction  of  a  debt.  Chancey's  case, 
1  P.  W.  408,  410 ;  Richardson  v.  Greese,  3  Atk.  64,  68  ;  Jefferies  v. 
Michell,  20  Bea.  15.  Even  a  direction  to  pay  debts  alone  has  been 
held  to  have  the  same  effect  as  a  direction  to  pay  debts  and  legacies. 
See  Hales  v.  Darell,  3  Bea.  324  ;  Jef cries  v.  Michell,  sup. ;  Cole  v. 
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Willard,  25  Bea.  568,  578  ;  Charlton  v.  West,  30  Bea.  124 ;  Glover 
V.  Hartcup,  34  Bea.  74.  But  in  Edmunds  v.  Loiv  (8  K.  &  J.  318), 
Wood,  V.-C,  held,  that  a  direction  to  pay  debts  only  is  not  of  itself 
sufficient,  to  give  the  creditor  the  legacy  as  well  as  the  debt,  but  that 
it  was  an  ingredient  to  be  considered  in  coming  to  a  determination  in 
such  cases.  Such  a  direction,  however,  is  at  all  events  a  circumstance 
of  weight.  Rpive  v.  Eowe,  2  De  G.  &  Sra.  294,  297.  Debts  will 
include  a  liability  on  the  testator's  bond  or  covenant  to  be  discharged 
after  his  decease.  Cole  v.  Willard,  25  Bea.  568.  Wathen  v.  Smith 
(4  Madd.  825)  is  contra,  but  disapproved  of  in  the  former  case.  As 
to  a  portion  being  considered  as  a  debt,  see  ante,  p.  931. 
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Where  a  debt-  exists  from  a  parent  or  other  person  in  loco  parentis 
{ante,  p.  925),  an  advancement  upon  the  marriage  of  the  child  is  pre- 
sumed to  be  a  satisfaction,  or  satisfaction  pro  tanto,  of  the  debt. 
Mackdowell  v.  Halfpenny,  2  Vern.  484 ;  IFood  v.  Briant,  2  Atk.  521  ; 
Seed  V.  Bradford,  1  Ves".  sen.  501 ;  Cliaie  v.  Farrant,  18  Ves.  8 ; 
Phmkett  v.  Lewis,  3  Ha.  316  ;  Hardingham  v.  Thomas,  2  Drew.  853. 
And  it  makes  no  difference  that,  on  the  marriage  of  a  daughter,  her 
husband  was  not  aware  at  the  time  of  the  marriage  that  there  was  a 
debt  due  to  his  wife  (Plunkett  v.  Lewis,  supra ;  Hayes  v.  Garvey, 
2  Jo.  &  Lat.  268 ;  cons,  and  qu.  Drewe  v.  Bidgood,  2  S.  &  S.  424 ; 
see  2  Jo.  &  Lat.  279) ;  Chidley  v.  Lee,  Pr.  Ch.  228,  is  contra,  see  2 
Atk.  521,  but  is  not  followed.  It  is  also  immaterial  that  the  con- 
sideration in  the  settlement  is  stated  to  be  natural  love  and  affection 
(Plunkett  Y.  Lewis,  sup.),  though  the  statement  of  such  a  considera- 
tion might  with  other  circumstances  be  material  in  rebutting  the  pre- 
sumption of  satisfaction  where  the  sum  advanced  is  the  precise  amount 
of  the  debt.  Ih.  The  presumption  of  satisfaction  does  not  arise 
where  there  is  no  debt  at  the  time  of  the  advance,  but  it  accrues  after- 
wards.    Ih.  330. 

It  is  not  necessary,  in  order  that  the  provision  may  operate  as  a 
satisfaction,  that  it  should  be  on  the  marriage  of  a  child  or  expressly 
in  the  nature  of  a  portion.  The  rule  will  apply  where  the  gift  or 
provision  by  the  parent  is  in  the  nature  of  an  advancement,  or  where 
he  becomes  liable  for  a  son's  debt,  from  M'hich  the  latter  is  discharged. 
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Thus,  where  a  son  was  entitled  under  the  marriage  settlement  of 
his  parents  to  a  sum  secured  by  his  father's  bond,  and  the  father 
afterwards  took  upon  himself  a  debt  of  the  son  greater  than  the  bond 
debt,  the  latter  was  held  to  be  satisfied.  Ansley  v.  Bainhridge,  1  R. 
&  My.  657.  In  Berry  v.  Morse  (1  H.  L.  C.  71),  a  father,  by  settle- 
ment, gave  his  son  5,OO0L,  payable  after  his  decease,  from  which  was  to 
be  deducted  any  sum  the  settlor  had  already  advanced,  or  might  there- 
after advance,  for  his  son  to  enable  him  to  carry  on  his  business.  It 
was  held,  that  a  sum  guaranteed  by  the  father,  and  which  he  had 
afterwards  to  pay,  was  an  advance  within  the  meaning  of  the  settle- 
ment. Satisfaction  can  only  arise  where  the  person  who  makes  the 
payment  is  himself  the  party  bound  to  pay,  or  is  the  owner  of  the 
estate  charged  with  the  payment.  Samuel  v.  Ward,  22  Bea.  347 ;  see 
Douglas  v.  Willes,  7  Ha.  328. 


CHAPTER  V. 

OF   EVIDENCE    TO    EXPLAIN    THE    TRANSACTION. 


Doctrine  of  the  Court 936 

Where  Construction  clear  no  Parol 
Mvidence  admissible-  as  to  the  in- 
tention         936 


Secus  where  Construction  not  clear, 
and  there  is  a  Presumption  of 
Satisfaction   937 
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With  respect  to  the  admissibility  of  parol  evidence,  in  cases  which 
depend  upon  the  principle  of  satisfaction,  the  doctrine  of  the  court  has 
apparently  undergone  a  change.  In  several  cases  the  rule  was  laid 
down  broadly  that  whether  the  presumption  of  satisfaction  did  or  did 
not  arise,  the  intention  with  which  the  second  gift  or  legacy  was  given 
might  be  proved  by  extrinsic  evidence.  Weall  v.  Rice,  2  Buss.  &  M. 
251 ;  Booker  v.  Allen,  ih.  270  ;  Lloyd  v.  Harvey,  ib.  810.  But  these 
cases,  so  far  as  they  support  the  doctrine  of  the  admissibility  of  extrinsic 
evidence  for  this  purpose,  must  now  be  considered  as,  at  the  least,  of 
doubtful  authority. 

In  Hall  v.  Hill  (1  Dr.  &  War.  94),  a  father  on  the  marriage  of  his 
daughter  gave  her  husband  a  bond  for  800Z.,  part  payable  during  the 
father's  lifetime,  the  rest  at  his  death.  He  then  by  his  will  bequeathed 
to  his  daughter  800L  ;  it  was  held,  that  upon  the  construction  of  the 
mstruments  the  legacy  was  no  satisfaction  of  the  bond,  and  that  parol 
evidence  was  inadmissible  to  show  the  intention.  In  this  case  (1  Dr 
&  War  94,  138),  Sir  E.  Sugden,  L.  C.  Ir.,  after  an  elaborate  review 
ot  all  the  authorities,  appears  to  have  decided  that  if  by  the  construc- 
tion of  the  mstruments  the  conclusion  was  arrived  at  that  the  second 
gilt  was  or  was  not  a  satisfaction  of  the  first,  parol  evidence  could  not 
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be  admitted  to  show  the  intention.  But  if  by  construction  no  such 
conclusion  was  arrived  at,  and  the  gift  was  of  such  a  nature  that  a 
jjresumption  arose  according  to  the  rule  of  equity,  that  the  latter  gift 
was  intended  to  be  in  satisfaction  of  the  former,  then  parol  evidence 
would  be  admissible  either  to  fortify  or  rebut  such  presumption.  See 
Pole  V.  Ld.  Somers,  6  Yes.  321 ;  Wallace  v.  Pomfret,  11  Ves. 
542. 

In  Kirk  v.  Eddowes  (3  Ha.  509,  516),  Wigram,  V.-C,  observed  in 
substance  that,  where  the  gifts  were  by  distinct  instruments,  unless 
the  second  instrument  in  express  terms  or  by  presumption  of  law 
adeemed  the  gift  made  by  the  instrument  of  earlier  date,  no  question 
could  arise,  both  instruments  took  effect.  Where  the  second  instru- 
ment did  in  terms  adeem  the  gift  by  the  first  it  would  operate  accor- 
dingly. Where  the  second  instrument  did  not  expressly  adeem  the 
gift  by  the  first,  but  the  case  was  of  that  description  that  from  the 
relation  between  the  author  of  the  instrument  and  those  claiming 
under  it,  the  law  raised  a  presumption  of  ademption,  evidence  was 
admissible  to  show  that  such  presumption  was  not  in  accordance  with 
the  intention  of  the  author  of  the  gift.  And  where  evidence  was 
admissible  for  that  purpose  counter  evidence  was  also  admissible. 
The  evidence  was  admissible  to  ascertain  whether  the  presumption 
was  well  or  ill-founded.  See  Hurst  v.  Beach,  5  Madd.  351,  360  ;  Lee 
V.  Pain,  4  Ha.  201 ;  Palmer  v.  Neivall,  20  Bea.  32. 

Where  the  second  transaction,  for  instance,  an  advance  of  money,  is 
not  evidenced  by  any  writing,  parol  evidence  would  also  be  admissible 
to  show  the  nature  of  the  transaction.  Kirk  v.  Eddowes,  3  Ha.  509  ; 
see  Biggleston  v.  Griihb,  2  Atk.  48 ;  Shudal  v.  Jekyll,  ib.  516  ;  Rose- 
well  v.  Bennet,  3  Atk.  77.  With  reference  to  the  sufBciency  of  the 
evidence  in  such  cases,  each  case  must,  of  course,  depend  upon  its 
own  circumstances.  There  is  no  general  rule  applicable  to  all.  See 
Trimmer  v.  Bayne,  7  Ves.  508 ;  Robinson  v.  Whitley,  9  Ves.  577 ; 
Poicys  v.  Ld.  Mansfield,  3  M.  &  C.  359. 
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The  Acts  37  &  38  Vict.  c.  33  and  39  &  40  Vict.  c.  30,  regulated  the 
leases  and  sales  of  settled  estates  before  the  Act  of  1877  (infra), 
which  repealed  (s.  58)  the  previous  acts.  Many  definitions  and  pro- 
visions in  the  repealed  acts,  are,  however,  retained  in  the  last  act,  and 
some  decisions  on  the  former  will  be  cited  which  may  be  useful.  It 
is  unnecessary,  however,  further  to  refer  to  the  repealed  acts. 

By  the  40'  &  41  Vict.  c.  18,  the  Settled  Estates  Act,  1877,  in 
force  1  November,  1877,  "  Settlement "  signifies  any  Act  of  Parlia- 
ment, deed,  agreement,  copy  of  court  roll,  will,  or  other  instrument,  or 
any  number  of  such  instruments,  under  or  by  virtue  of  which  any 
hereditaments  of  any  tenure  or  any  estates  or  interests  in  any  such 
hereditaments  stand  limited  to  or  in  trust  for  any  persons  by  way  of 
succession,  including  any  such  instruments  affecting  the  estates  of  any 
one  or  more  of  such  persons  exclusively. 

The  term  "settled  estates"  signifies  all  hereditaments  of  any 
tenure,  and  all  estates  or  interests  in  any  such  hereditaments,  which 
are  the  subject  of  a  settlement ;  and  for  the  purposes  of  this  Act  a 
tenant-in-tail  after  possibility  of  issue  extinct  shall  be  deemed  to  be  a 
tenant  for  life. 

All  estates  or  interests  in  remainder  or  reversion  not  disposed  of  by 
the  settlement,  and  reverting  to  a  settlor  or  descending  to  the  heir  of 
a  testator,  shall  be  deemed  to  be  estates  coming  to  such  settlor  or  heir 
under  or  by  virtue  of  the  settlement. 

In  determining  what  are  settled  estates  the  court  shall  be  governed 
by  the  state  of  facts,  and  by  the  trusts  or  limitations  of  the  settlement 
at  the  time  of  the  settlement  taking  eiFect  (s.  2). 

"  The  Court,"  so  far  as  relates  to  estates  in  England,  means  the 
High  Court  of  Justice,  so  far  as  relates  to  estates  in  Ireland,  means 
the  Court  of  Chancery  in  Ireland  (s.  3). 

Leases.]  The  court  may  authorise  leases  of  any  settled  estates, 
or  of  any  rights  or  privileges  over  or  affecting  them,  for  any  purpose 
subject  to  the  following  conditions  : 

First.  Every  such  lease  shall  take  effect  in  possession  at  or  within 
one  year  next  after  the  making  thereof,  and  shall  be  for  a  term 
not  exceeding  for  an  agricultural  or  occupation  lease,  so  far  as 
relates  to  estates  in  England  twenty-one  years,  or  so  far  as  relates 
to  estates  in  Ireland  thirty-five  years,  and  for  a  mining  lease  or  a 
lease  ,of  water  mills,  way  leaves,  water  leaves,  or  other  rights  or 
easements  forty  years,  and  for  a  repairing  lease  sixty  years,  and  for 
a  building  lease  ninety-nine  years  :  Provided  that  any  such  lease 
(except  an  agricultural  lease)  may  be  for  such  term  as  the  court 
shall  direct,  where  the  court  shall  be  satisfied  that  it  is  the  usual 
custom  of  the  district  and  beneficial  to  the  inheritance  to  grant 
such  a  lease  for  a  longer  term  than  that  hereinbefore  specified. 

Secondly.  On  every  such  lease  shall  be  reserved  the  best  rent  or 
reservation  in  the  nature  of  rent,  either  uniform  or  not,  that  can 
be  reasonably  obtained,  to  be  made  payable  half  yearly  or  oftener 
without  taking  any  fine  or  other  benefit  in  the  nature  of  a  fine  ; 
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Provided,  that  in  the  case  of  a  mining  lease,  a  repairing  lease,  or 

a  building  lease  a  peppercorn  rent  or  any  smaller  rent  than  the 

rent  to  be  ultimately  made  payable  may,  if  the  court  shall  think 

fit  so  to  direct,  be  made  payable  during  all  or  any  part  of  the  first 

five  years  of  the  term  of  the  lease  : 

Thirdly.  Where  the  lease  is  of  any  earth,  coal,  stone,  or  mineral,  a 

certain  portion  of  the  whole  rent  or  payment  reserved  shall  be 

from  time  to  time  set  aside  and  invested  as  hereinafter  mentioned, 

namely,  when  and  so  long  as   the  person  for   the  time  being 

entitled  to  the  receipt  of  such  rent  is  a  person  who  by  reason  of 

his  estate  or  by  virtue  of  any  declaration  in  the  settlement  is 

entitled  to  work  such  earth,  coal,  stone,  or  mineral  for  his  own 

benefit,  one  fourth  part  of  such  rent,  and  otherwise  three  fourth 

parts  thereof ;  and  in  every  such  lease  suf&cient  provision  shall 

be  made  to  ensure  such  application  of  the  aforesaid  portion  of 

the  rent  by  the  appointment  of  trustees  or  otherwise  as  the  court 

shall  deem  expedient : 

Fourthly.  No  such  lease  shall  authorise  the  felling  of  any  trees 

except  so  far  as  shall  be  necessary  for  the  purpose  of  clearing  the 

ground  for  any  buildings,  excavations,  or  other  works  authorised 

by  the  lease  : 

Fifthly.  Every  such  lease  shall  be  by  deed,  and  the  lessee  shall 

,  execute  a  counterpart  thereof,  and  every  such  lease  shall  contain 

a  condition  for  re-entry  on  nonpayment  of  the  rent  for  a  period  of 

twenty-eight  days  after  it  becomes  due,  or  for  some  less  period  to 

be  specified  in  that  behalf  (s.  4). 

Every  such  lease   shall   contain   such    covenants,   conditions,  and 

stipulations  as  the  court  shall  deem  expedient  (s.  5).     The  whole  or 

any  parts  of  the  settled  estates,  may  be  leased  and  power  exercised 

from  time  to  time  (s.  6).     Leases. whether  granted  under  the  act  or 

otherwise,  may  be  surrendered  for  renewal  or  not  and  new  leases  made 

(s.  7.)     The  power  to  authorise  leases  extends  to  preliminary  contracts 

which  may  be  varied  in  the  leases  (s.  8). 

Powers  of  leasing  shall  include  powers  to  lords  of  settled  manors  to 
give  licenses  to  their  copyhold  or  customary  tenants  to  grant  leases 
(s.  9).  The  court  may  approve  of  particular  leases  or  order  powers  of 
leasing  to  be  vested  in  trustees  (s.  10).  Evidence  is  to  be  produced  on 
application  to  authorise  leases  (s.  11).  After  approval  of  a  lease  the 
court  shall  direct  who  shall  be  the  lessor  (s.  12).  Powers  of  leasing 
may  be  vested  in  existing  trustees  or  other  persons  (s.  13).  No 
conditions  shall  be  inserted  in  orders  that  leases  be  settled  by  the 
court  or  made  conformable  with  a  model  lease  unless  the  parties 
desire  or  there  is  some  special  reason  (s.  14).  Conditions  where 
inserted  may  be  struck  out  (s.  15). 

The  execution  of  any  lease  by  the  lessor  or  lessors  shall  be  deemed 
sufficient  evidence  that  a  counterpart  of  such  lease  has  been  duly 
executed  by  the  lessee  as  required  by  this  act  (s.  48). 

Sales.]    The  court  may  from  time  to  time  authorize  a  sale  of  the 
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whole  or  any  parts  of  any  settled  estates,  or  of  any  timber  not  orna- 
mental growing  thereon,  and  in  the  same  manner  as  in  sales  under  a 
decree  of  the  court  (s.  16).  The  court  has  no  jurisdiction  to  direct  a 
sale  to  be  conducted  out  of  court.  In  re  Harvey's  Settled  Estate,  21 
Oh.  D.  123,  not  following  In  re  Adams''  Settled  Estates,  9  Ch.  D.  116. 
Sec.  17  related  to  legal  proceedings,  but  this  was  repealed  by  s.  64  of 
the  Settled  Land  Act,  post.  The  consideration  for  land  sold  for  build- 
ing maj''  be  a  fee-farm  rent  (s.  18).  Minerals,  &c.,  may  be  excepted 
from  sales  (s.  19).  The  court  may  authorise  dedication  of  any  part  of 
settled  estates  for  streets,  roads  and  other  works  (s.  20).  The  court 
may  direct  as  to  the  laying  out  and  making  and  executing  and  main- 
taining streets,  roads  and  other  works,  and  provide  for  the  expenses 
thereof  (s.  21).  On  sales  the  court  may  direct  who  shall  execute  the 
conveyance,  which  shall  take  effect  as  if  under  a  power  in  the  settle- 
ment (s.  22). 

Leases  and  Sales.]  Tenants  for  life  in  possession  or  persons  having 
any  greater  estate,  and  their  assignees  may  apply  to  the  court  by  peti- 
tion in  a  summary  way  to  exercise  the  powers  conferred  by  the  act 
(s.  23).  Where  an  estate  is  vested  in  trustees,  and  there  is  not  for 
the  time  being  any  beneficial  owner  of  the  rents  and  profits,  the  trus- 
tees are  persons  who  may,  under  this  section,  apply  to  the  court  by 
petition  in  a  summary  way  to  exercise  the  powers  conferred  by  the  act. 
Vine  V.  Raleigh,  24  Ch.  D.  238. 

Subject  to  the  exceptions  hereinafter  contained,  every  application  to 
the  court  must  be  made  with  the  concurrence  or  consent  of  the  follow- 
ing parties  ;  namely, 

Where  there  is  a  tenant-in-tail  under  the  settlement  in  existence 
and  of  full  age,  then  the  parties  to  concur  or  consent  shall  be 
such  tenant-in-tail,  or  if  there  is  more  than  one  such  tenant-in- 
tail,  then  the  first  of  such  tenants-in-tail  and  all  persons  in  exist- 
ence having  any  beneficial  estate  or  interest  under  or  by  virtue  of 
the  settlement  prior  to  the  estate  of  such  tenant  in  tail,  and  all 
trustees  having  any  estate  or  interest  on  behalf  of  any  unborn 
child  prior  to  the  estate  of  such  tenant  in  tail ; 
And  in  every  other  case  the  parties  to  concur  or  consent  shall  be  all 
the  persons  in  existence  having  any  beneficial  estate  or  interest 
under  or  by  virtue  of  the  settlement,  and  also  all  trustees  having 
any  estate  or  interest  on  behalf  of  any  unborn  child  (s.  24). 
Where  an  infant  is  tenant  in  tail  under  the  settlement,  the  court 
may  dispense  with  the  concurrence  or  consent  of  the  persons  entitled, 
beneficially  or  otherwise,  to  any  estate  subsequent  to  the  estate  tail 
(s.  25).     See  In  re  Hall  Dare's  Contract,  21  Ch.  D.  41. 

Notice  shall  be  given  to  such  persons  who  do  not  concur  or  consent 
to  the  application,  who,  if  they  do  not  notify  within  a  specified  time 
assent  or  dissent,  or  submit  their  rights  to  be  dealt  with  by  the  court, 
shall  be  deemed  to  have  submitted  their  rights  to  the  court  (s.  26). 
Court  may  dispense  with  notice  under  certain  circumstances  on  any 
ground  it  may  think  fit  (s.  27).     Court  may  dispense  with  consent, 
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having  regard  to  the  numher  and  interests  of  parties  (s.  28).  Petition 
may  be  granted  without  consent,  subject  to  and  saving  rights  of  non- 
consenting  parties  (s.  29).  Notice  of  application  to  be  served  on  all 
trustees,  &c.,  unless  dispensed  with  by  the  court  (s.  30).  Notice  of 
application  to  be  given  in  the^  newspapers,  if  the  court  directs  (s.  31). 
No  application  under  this  act  to  be  granted  where  a  similar  application 
has  been  rejected  by  Parliament  (s.  32).  Notice  of  the  exercise  of 
powers  to  be  given  as  directed  by  the  court  (s.  33). 

Payment  and  application  of  moneys  arising  from  sales,  or  set  aside 
out  of  rent,  &c.,  reserved  on  mining  leases,  to  be  to  some  one  or  more 
of  the  following  purposes,  namely, — 

1.  So  far  as  relates  to  estates  in  England  the  purchase  or  redemp- 

tion of  the  land  tax,  and  so  far  as  relates  to  estates  in  Ireland 
the  purchase  or  redemption  of  rent- charge  in  lieu  of  tithes, 
crown  rent  or  quit  rent. 

2.  The  discharge  or  redemption  of  any  incumbrance  affecting  the  here- 

ditaments in  respect  of  which  such  money  was  paid,  or  affecting 
any  other  hereditaments  subject  to  the  same  uses  or  trust ; 

8.  The  purchase  of  other  hereditaments  to  be  settled  in  the  same 
manner  as  the  hereditaments  in  respect  of  which  the  money 
was  paid ; 

4.  The  payment  to  any  person  becoming  absolutely  entitled  (s.  34). 

It  has  been  held  that  purchase-money  paid  into  court  is  cash  under 
the  control  of  the  court ;  and  that  accordingly  the  court  has  power  to 
direct  the  investment  thereof  in  East  India  £4:  per  cent,  stock.  Fryer 
V.  Salisbury,  dc.  R.  Co.,  L.  R.,  20  Eq.  468  ;  Re  Cook's  Settled  Es- 
tates, L.  R.,  12  Eq.  12  ;  Ee  Taddy's  Settled  Estates,  L.  R.,  16  Eq. 
582.  The  cases  of  Re  Shaiv's  Settled  Estates,  L.  R.,  14  Eq.  9,  and 
Re  Boyd's  Settled  Estate,  cited  L.  R.,  20  Eq.  469,  are  contra,  but 
were  not  followed  in  Fryer  v.  Salisbury,  sup.  The  proceeds  of  sale  of 
a  settled  estate  will  not  be  paid  out  to  a  tenant  in  tail,  unless  he  has 
executed  a  disentailing  deed.  In  re  Broadwood' s  Settled  Estates,  1  Ch. 
D.  488,  on  the  act  prior  to  that  of  1877.  Money  arising  fi-om  timber 
cut  under  an  order  of  the  court  may  be  ordered  to  be  expended  in 
erecting  new  farm  buildings  and  other  permanent  improvements  of  the 
property.  Ira  re  Neicman's  Settled  Estates,  L.  R.,  9  Ch.  681,  on  the 
19  &  20  Vict.  c.  120,  s.  23. 

If  the  court  shall  so  direct,  the  trustees  may  apply  moneys  in  certain 
cases  without  application  to  court  (s.  35).  Until  money  can  be  applied 
to  be  invested,  and  dividends  to  be  paid  to  parties  entitled  as  the  court 
shall  direct  (s.  36). 

The  court  may  direct  application  of  money  in  respect  of  leases  or 
reversions  as  may  appear  just  (s.  87).  The  court  may  exercise  powers 
repeatedly,  but  not  if  expressly  negatived,  court  may  exercise  powers 
although  similar  powers  in  settlement  (s.  38).  The  court  is  not  to 
authorize  any  act  which  could  not  have  been  authorized  by  the  settlor 
(s.  39).  Acts  of  the  court  in  pursuance  of  this  act  not  to  be  invalidated. 
Saving  as  to  persons  whose  consent  should  have  been  obtained,  or  who 
should  have  had  notice  (s.  40). 
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Sections  41 — 44  have  reference  to  costs,  rules  and  orders. 

Application  for  lease  or  sale  in  Ireland  may  be  made  to  Landed 
Estates  Court  (s.  45). 

A  tenant  for  life  in  possession  of  any  settled  estates  in  his  own  right 
or  in  right  of  his  wife,  unless  the  settlement  shall  contain  an  express 
declaration  to  the  contrary ;  and  also  a  tenant  in  possession  of  un- 
settled estates  by  the  courtesy,  or  in  dower,  or  in  right  of  a  wife  who  is 
seised  in  fee,  without  any  application  to  the  court,  may  demise  the 
same  or  any  part  thereof,  except  the  principal  raansion  house  and  the 
demesnes  thereof,  and  other  lands  usually  occupied  therewith,  from 
time  to  time,  for  any  term  not  exceeding  twenty-one  years  so  far  as 
relates  to  estates  in  England,  and  thirty-five  years  so  far  as  relates  to 
estates  in  Ireland,  to  take  effect  in  possession  at  or  within  one  year 
next  after  the  making  thereof;  provided  that  every  such  demise  be 
made  by  deed,  and  the  best  rent  that  can  reasonably  be  obtained  be 
thereby  reserved,  without  any  fine  or  other  benefit  in  the  nature  of  a 
fine,  which  rent  shall  be  incident  to  the  immediate  reversion ;  and 
provided  that  such  demise  be  not  made  without  impeachment  of  waste, 
and  do  contain  a  covenant  for  payment  of  the  rent,  and  such  other 
usual  and  proper  covenants  as  the  lessor  shall  think  fit,  and  also  a 
condition  of  re-entry  on  non-payment  of  the  rent  for  a  period  of  twenty- 
eight  days  after  it  becomes  due,  or  for  some  less  period  to  be  specified 
in  that  behalf ;  and  provided  a  counterpart  of  every  deed  of  lease  be 
executed  by  the  lessee  (s.  46).     See  s.  57,  post. 

Every  demise  authorized  by  the  last  preceding  section  shall  be  valid 
against  the  person  granting  the  same,  and  all  other  persons  entitled  to 
estates  subsequent  to  the  estate  of  such  person,  under  or  by  virtue  of 
the  same  settlement  if  the  estates  be  settled,  and  in  the  case  of  un- 
settled estates  against  the  wife  of  any  husband  granting  such  demise 
of  estates  to  which  he  is  entitled  in  right  of  such  wife,  and  against  all 
persons  claiming  through  or  under  the  wife  or  husband  (as  the  case 
may  be)  of  the  person  granting  the  same  (s.  47). 

Guardians  to  act  for  infants,  committees  for  lunatics  and  trustees 
or  assignees  for  bankrupts,  debtors  in  liquidation  or  insolvents  :  Pro- 
vided that  in  cases  of  infant  or  lunatic  tenants-in-tail  guardians  or 
committees  cannot  act  without  special  direction  of  the  court  (s.  49). 

A  married  woman  applying  to  the  court,  or  consenting,  is  to  be 
examined  apart  from  her  husband,  whether  the  property  is  settled  to 
her  separate  use  or  not,  and  notwithstanding  restraint  on  anticipation, 
the  court  may  act  (s.  50). 

An  examination  is  not  necessary  in  the  case  of  awoman]who  has  married 
since  the  commencement  of  the  Married  Women's  Property  Act,  1882. 
Riddell  v.  Errington,  26  Ch.  D.  220.  But  otherwise  where  her  interest 
in  property  was  acquired  before  the  commencement  of  that  act.  In  re 
Harris  Settled  Estates,  28  Ch.  D.  171.  Examination  of  married 
woman,  how  to  be  made  when  residing  within  the  jurisdiction  of  the 
court,  and  how  when  residing  without  such  jurisdiction  (s.  51).  Sub- 
ject to  such  examination  as  aforesaid,  married  women  may  make  or 
consent  to  any  applications,  whether  they  be  of  full  age  or  infants  (s.  52) . 
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There  shall  be  no  obligation  on  any  person  to  make  or  consent  to 
any  application  to  the  court  or  to  exercise  any  power  (s.  53). 

Tenants  for  life,  &c.,  to  be  deemed  entitled,  notwithstanding  incum- 
brancers who  shall  not  be  affected  by  the  acts  of  the  tenant  for  life,  &c., 
unless  they  shall  concur  therein  (s.  54).  Exception  as  to  entails  created 
by  Acts  of  Parliament  (s.  55).  Saving  of  rights  of  lords  of  manors 
(s.  56). 

The  act  applies  to  all  matters  existing  at  the  time  of  the  passing  of 
it,  whether  proceedings  pending  or  not.  Provided  that  the  provisions 
in  the  act  respecting  demises  to  be  made  without  application  to  the 
court  shall  extend  only  to  settlements  made  after  the  first  day  of 
November,  1856  (s.  57).     Eepeals  of  prior  acts  (s.  58). 

Nothing  in  the  act  shall  interfere  with  the  exercise  of  any  powers  to 
authorise  or  grant  leases  conferred  by  any  Act  of  Parliament  not 
expressly  repealed  by  this  act  (s.  59).  The  act  does  not  extend  to 
Scotland  (s.  60). 

As  to  sales  and  leases  under  the  Settled  Land  Act,  see  post, 
Chap.  11. 
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Objects  of  Act — Commencement — Extent]  The  object  of  this  act 
clearly  was  to  create  powers  of  sale  in  many  cases,  and  to  give  addi- 
tional powers  in  other  cases.  See  per  Baggallay,  L.J.,  In  re  Jones, 
26  Gh.  D.  736,  738.  "  The  object  of  the  act  is  to  enable  the  tenant 
for  life  of  real  estate  comprised  in  a  settlement  to  take  it  out  of  the 
settlement  and  to  substitute  for  it,  ex  mero  viotu,  the  value  of  it  in 
pounds,  shillings  and  pence."  Per  Pearson,  J.,  Wheelwright  v.  Walker, 
23  Ch.  D.  752,  760,  761.  And  by  the  same  learned'  judge,  "  The 
object  of  the  act  is  to  grant  to  a  tenant  for  life  very  large  powers  for 
his  own  benefit."  In  re  Duke  of  Newcastle's  Estates,  24  Ch.  D.  129, 
137.  See  also  In  re  Chaytors  Settled  Estates  Act,  25  Ch.  D.  651, 
654;  and  per  Bacon,  V.-C,  In  re  Clitheroe  Estate,  28  Ch.  D.  378, 
390. 

S.  1.  The  Act  45  &  46  Vict.  c.  38,  is  cited  as  the  Settled  Land 
Act,  1882,  commences  1  January,  1883,  does  not  extend  to  Scotland. 

Definitions.]  S.  2. — (1.)  Any  deed,  will,  &c.,  or  other  instrument, 
or  any  number  of  instruments,  made  before  or  after  the  commencement 
of  the  act,  by  virtue  of  which  any  land  or  interest  therein,  stands  for 
the  time  being  limited  to  or  in  trust  for  any  persons  by  way  of  succes- 
sion creates  a  settlement.  (2.)  An  interest  in  remainder  or  reversion 
not  disposed  of  by  a  settlement,  is  an  interest  coming  to  the  settlor  or  heir 
under  the  settlement.  (3.)  Land,  and  any  interest  therein,  which  is 
the  subject  of  a  settlement,  is  settled  land.   (4.)  Whether  land  is  settled 
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land,  or  not,  is  governed  by  the  state  of  facts,  and  the  limitations  of  the 
settlement  at  the  time  of  its  taking  effect.  (5.)  The  person  who  is  for 
the  time  being,  under  a  settlement,  beneficially  entitled  to  possession  of 
settled  land,  for  his  life,  is  for  purposes  of  this  act  the  tenant  for  life 
of  that  land,  and  under  that  settlement.  (6.)  Two  or  more  persons  so 
entitled  together  constitute  the  tenant  for  life  for  purposes  of  the  act. 
(7.)  A  tenant  for  life  is  such  notwithstanding  incumbrances  or  charges. 
(8.)  Trustees  with  power  of  sale  or  of  consenting  to  a  sale,  or  if  no  such 
trustees,  then  the  persons  by  the  settlement  declared  to  be  trustees 
thereof  for  purposes  of  the  act,  are  for  purposes  of  the  act  trustees  of 
the  settlement.  (9.)  Capital  money  arising  under  the  act,  and  re- 
ceivable for  the  trusts  and  purposes  of  the  settlement,  is  capital 
money  arising  under  this  act. 

(10.)  In  this  act  land  includes  incorporeal  hereditaments,  also  an 
undivided  share  in  land ;  income  includes  rents  and  profits  ;  and  pos- 
session includes  receipt  of  income.  Eent  includes  yearly  or  other 
rent,  or  other  reservation,  by  the  acre  or  otherwise  ;  and  in  relation  to 
rent  payment  includes  delivery,  and  fine  includes  premium  or  fore- 
gift,  and  any  payment  in  the  nature  thereof.  Building  purposes  include 
the  erecting,  improving,  adding  to,  and  repairing  of  buildings ;  and  a 
building  lease  is  a  lease  for  any  building  purposes  or  purposes  connected 
therewith.  Mines  and  minerals  mean  those  whether  opened  or  in 
work  or  not,  and  include  all  minerals  and  substances  in,  on,  or  under 
the  land,  obtainable  by  underground  or  by  surface  working;  and 
mining  purposes  include  the  sinking  and  searching  for,  winning,  for 
the  purposes  for  any  manufacture,  carrying  away,  and  disposing  of 
mines  and  minerals,  in  or  under  the  settled  land,  or  any  other  land, 
and  the  erection  of  buildings  and  works  for  those  purposes,  and  a 
mining  lease  is  a  lease  for  any  mining  purposes,  and  includes  a  grant 
or  licence  therefor  :  Manor  includes  lordship,  and  reputed  manor  or 
lordship  :  Steward  includes  deputy  steward,  or  other  proper  officer, 
of  a  manor  :  Will  includes  codicil,  and  other  testamentary  instrument, 
and  a  writing  in  the  nature  of  a  will :  Securities  include  stocks,  funds, 
and  shares  :  Her  Majesty's  High  Court  of  Justice  is  referred  to  as 
the  court:  The  land  commissioners  for  England  as  constituted  by 
this  act  are  referred  to  as  the  land  commissioners  :  Person  includes 
corporation. 

The  words  "  entitled  to  possession  of  settled  land  for  his  life  "  as  used 
in  sub-s.  5  of  s.  2,  mean  entitled  "  in  possession  "  as  distinguished 
fi-om  entitled  "in  reversion,"  and  the  words  in  sub-s.  6  "two  or  more 
persons  so  entitled  as  tenants  in  common,  or  as  joint  tenants  "  mean 
entitled  "  for  life."  Atkinson  y.  Bruce,  SO  Gh.D.  Q05.  The  pendency 
of  an  action  by  tenant  for  life  in  which  a  decree  has  been  made  for 
execution  of  the  trusts  of  a  settlement,  does  not  prevent  him  from 
exercising  his  power  of  sale.  Cardif/an  v.  Curzon  Howe,  30  Ch.  D. 
531.  When  a  settlement  has  been  made,  and  then  derivative  settle- 
ments by  persons  who  take  interests  (not  yet  in  possession)  under  the 
original  settlement,  that  alone  is  the  settlement  for  the  purposes  of 
the  act.     In  re  Knowles'  Settled  Estates,  27  Ch.  D.  707. 
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Sale — Enfranchisement — Uxchange — PaHition.]  S.  3,  A  tenant 
for  life  may  sell  the  settled  land,  or  any  part,  or  any  easement,  &c.,  in 
relation  thereto — may  sell  the  seignory  of  any  freehold  land  within  a 
manor,  or  the  freehold  and  inheritance  of  any  copyhold  or  customary 
land,  parcel  thereof,  with  or  without  any  exception  or  reservation  of 
mines  or  minerals,  so  as  to  effect  an  enfranchisement ;  may  make  an 
exchange  for  other  land,  including  an  exchange  in  consideration  of 
money  paid  for  equality  of  exchange  ;  may  concur  in  making  partition, 
including  a  partition  in  consideration  of  money  paid  for  equality  of 
partition. 

S.  4.  Every  sale  shall  be  made  at  the  best  price  obtainable.  Every 
exchange  and  partition  shall  be  for  the  best  consideration  ia  land  or  in 
land  and  money  obtainable.  A  sale  may  be  made  in  one  lot  or  in 
several  lots,  and  by  auction  or  private  contract.  The  tenant  for  life 
may  fix  reserve  biddings  and  buy  in.  A  sale,  exchange,  or  partition 
may  be  made  subject  to  any  stipulations  respecting  title,  or  evidence 
of  title,  or  other  things.  Any  restriction  or  reservation  with  respect 
to  building  on  or  user  of  land,  or  mines  and  minerals,  or  any  other 
thing,  may  be  imposed  or  reserved.  An  enfranchisement  may  be 
made  with  or  without  a  re-grant  of  any  right  of  common  or  other  right. 
Settled  land  in  England  shall  not  be  given  in  exchange  for  land  out 
of  England.  As  to  the  costs  of  a  sale  of  settled  property  which  had 
been  put  up  for  sale  by  auction  by  the  tenant  for  life  under  the  act, 
but  withdrawn  for  want  of  any  sufficient  offer,  and  which  was  sold  by 
private  contract  on  the  same  day.  See  In  re  Beck,  24  Ch.  D. 
608. 

S.  6.  Incumbrances  on  land  sold,  &c.,  may  be  transferred. 

Leases.]  S.  6.  A  tenant  for  life  may  lease  the  settled  land,  or  any 
part  thereof,  or  any  easement,  &c.,  for  any  term  not  exceeding — in 
case  of  a  building  lease,  ninety-nine  years  :  in  case  of  a  mining  lease, 
sixty  years  :  in  case  of  any  other  lease,_  twenty-one  years. 

S.  7.  Every  lease  shall  be  by  deed,  and  be  made  to  take  effect  in 
possession  not  later  than  twelve  months  after  its  date :  shall  reserve  the 
best  rent  reasonably  obtainable,  regard  being  had  to  any  fine,  or  money 
to  be  laid  out :  and  generally  shall  contain  a  covenant  by  the  lessee  for 
payment  of  the  rent,  and  a  condition  of  re-entry  on  the  rent  not  being 
paid  within  a  time  therein  specified  not  exceeding  thirty  days.  A 
counterpart  of  every  lease  shall  be  executed  by  the  lessee  and  delivered 
to  the  tenant  for  life ;  of  which  execution  and  delivery  the  execution  of 
the  lease  by  the  tenant  for  life  shall  be  sufficient  evidence.  A  statement, 
contained  in  a  lease  or  in  an  indorsement  thereon,  signed  by  the  tenant 
for  life,  respecting  any  matter  of  fact  or  of  calculation  in  relation  to 
the  lease,  shall,  in  favour  of  the  lessee  and  of  those  claiming  under 
him,  be  sufficient  evidence  of  the  matter  stated. 

S.  8.  Every  building  lease  shall  be  made  partly  in  consideration  of 
the  erection  of  buildings,  or  the  agreeing  to  execute  improvements  for 
or  in  connexion  with  building  purposes :  A  nominal  rent  may  be  made 
payable  for  the  first  five  years  or  less,     Where  land  is  to  be  leased  in 
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lots,  the  entire  rent  may  be  apportioned,  but  the  annual  rent  under 
any  lease  shall  not  be  less  than  ten  shillings.  The  total  rents  shall 
not  be  less  than  the  total  rents  which  ought  to  be  reserved  in  respect 
of  the  whole  land.  The  rent  under  any  lease  shall  not  exceed  one- 
fifth  of  the  full  annual  value  of  the  land  comprised  in  that  lease  with 
the  buildings  thereon  when  completed. 

S.  9.  In  a  mining  lease,  the  rent  may  be  made  ascertainable  by  or 
to  vary  according  to  the  acreage  worked,  or  quantities  of  any  mineral 
or  substance  gotten,  &c.  A  fixed  or  minimum  rent  may  be  made 
payable,  with  or  without  power  for  the  lessee,  in  case  of  deficiency  to 
make  it  up  in  any  subsequent  specified  period.  A  lease  may  be  partly 
in  consideration  of  the  execution  of  improvements  for  or  in  connexion 
with  mining  purposes. 

S.  10.  There  may  be  a  variation  of  building  or  raining  leases  accord- 
ing to  circumstances  having  regard  to  the  district,  subject  to  the  direc- 
tion of  the  court. 

S.  11.  Under  a  mining  lease,  unless  a  contrary  intention  is  expressed 
in  the  settlement,  where  the  tenant  for  life  is  impeachable  for  waste  in 
respect  of  minerals,  three  fourth  parts  of  the  rent,  and  otherwise 
one  fourth  part  thereof,  shall  be  set  aside  as  capital  money,  and  the 
residue  shall  go  as  rents  and  profits.  Where  there  was  a  power  in  a 
settlement  for  the  guardians  during  minority  to  grant  leases  for 
twenty-one  years,  building  leases  for  ninety-nine  years,  and  mining 
leases  for  sixty  years,  it  was  held  that  this  power  was  exercisable 
during  the  minority  of  an  infant  tenant  in  tail  by  the  guardians  with 
the  consent  of  the  trustees ;  also  that  the  rents  derived  from  mining 
leases  were  to  be  applied  by  the  trustees  in  manner  directed  by  the 
settlement,  as  coming  within  the  term  "  contrary  intention  "  expressed 
in  the  11th  section  of  the  act.  In  re  Duke  of  Newcastle's  Estate,  24 
Ch.  D.  129.  Guardians  of  an  infant  tenant  in  tail  may,  with  the  con- 
sent of  trustees  of- a  settlement,  exercise  leasing  powers  contained  in 
it.     As  to  the  application  of  rents  of  mining  leases,  see  ih. 

S.  12.  A  tenant  for  life  may  grant  a  lease  for  giving  effect  to  a 
binding  contract  entered  into  by  any  of  his  predecessors  in  title ;  a 
lease  for  giving  efiect  to  a  binding  covenant .  of  renewal ;  a  lease  for 
confirming,  a  previous  void  or  voidable  lease,  which  might  at  the  date 
of  the  original  lease  have  been  granted. 

S.  13.  Surrenders.  A  tenant  for  life  may  accept,  with  or  without 
consideration,  a  surrender  of  any  lease  of  settled  land,  whether  made 
under  this  act  or  not,  in  respect  of  the  whole  land  leased,  or  part, 
with  or  without  an  exception  of,  or  in  respect  of  mines  and  minerals ; 
on  a  surrender  of  part,  the  rent  may  be  apportioned ;  on  a  surrender, 
the  tenant  for  life  may  grant  a  new  lease,  or  leases  in  lots ;  a  new 
lease  may  comprise  additional  lands  or  mines ;  on  a  surrender,  and 
the  making  of  a  new  lease,  the  value  of  the  lessee's  interest  may 
be  taken  into  account ;  every  new  lease  shall  be  in  conformity  with 
the  act.. 

S.  14.  As  to  copyholds.  A  tenant  for  life  may  grant  to  copyholders 
licenses  to  make  leases  of  copyhold  land,  as  he  may  make  of  fi.-eehold 
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land ;  the  licence  may  fix  the  annual  value  whereon  fines,  &c.,  are  to 
be  assessed ;  the  licence  shall  be  entered  on  the  court  rolls,  a  certifi- 
cate of  the  steward  is  evidence. 

Sales,  Leases,  and  other  Dispositions.]  S.  15.  As  to  mansion  and 
park.  The  principal  mansion  house,  and  lands  usually  occupied  there- 
with, shall  not  be  sold  or  leased  by  the  tenant  for  life,  without  the 
consent  of  the  trustees  of  the  settlement,  or  an  order  of  the  court. 
In  In  re  Brown's  Will,  27  Ch.  D.  179,  leave  to  sell  a  mansion-house, 
&c.,  was  granted  on  the  ground  partly  that,  owing  to  ill-health  and 
permanent  residence  elsewhere,  the  tenant  for  life  was  unable  to  reside 
in  it.  Service  of  the  summons  on  the  children  of  the  tenant  for  life 
was  dispensed  with,  their  interests  being  sufficiently  represented  by  the 
trustees,  who  had  been  served. 

S.  16.  As  to  streets  and  open  spaces.  On  or  in  connexion  with  a  sale 
or  grant  for  building  purposes,  or  a  building  lease,  the  tenant  for  life 
may  cause  any  parts  of  the  settled  land  to  be  appropriated  and  laid  out 
for  streets,  &c.,  with  sewers,  &c.,  or  other  necessary  or  proper  works; 
may  provide  that  the  parts  so  appropriated  shall  be  conveyed  to  or 
vested  in  the  trustees  of  the  settlement,  or  other  trustees,  or  any 
company  or  public  body,  for  the  purposes  aforesaid  ;  may  execute  any 
deed  necessary  or  proper  for  giving  effect  to  the  provisions  of  this 
section  (which  deed  may  be  inrolled  in  the  Central  Office  of  the 
Supreme  Court  of  Judicature),  and  thereby  declare  the  mode,  &c.,  of 
the  appropriation.  • 

S.  17.  As  to  surface  and  minerals.  A  sale,  exchange,  partition,  or 
mining  lease,  may  be  made  either  of  land,  with  or  without  an  excep- 
tion or  reservation  of  all  or  any  of  the  mines  and  minerals  therein,  or 
of  any  mines  and  minerals  ;  an  exchange  or  partition  may  be  made 
subject  to  and  in  consideration  of  an  undivided  share  in  mines  or 
minerals.  Where  there  was  no  power  in  a  settlement  to  sell  surface 
land  apart  from  minerals,  the  trustees  were  held  entitled  to  exercise 
that  power  under  s.  17  ;  and  this  being  an  execution  of  a  statutory 
power,  the  consent  of  the  guardians  was  not  necessary.  In  re  D.  of 
Newcastle's  Estates,  24  Ch.  D.  129. 

S.  18.  As  to  mortgages.  Mortgages  may  be  made  to  raise  money 
for  enfranchisement,  equality  of  exchange  or  partition,  by  conveyance 
of  the  fee  simple,  or  creation  of  a  term. 

S.  19.  As  to  undivided  shares.  The  tenant  for  life  of  an  undivided 
share  may  join  or  concur  with  any  person  entitled  to  or  having  power 
or  right  of  disposition  of  or  over  another  undivided  share. 

S.  20.  As  to  conveyances.  On  a  sale,  exchange,  partition,  lease, 
mortgage,  or  charge,  the  tenant  for  life  may,  as  regards  land  sold,  &c., 
or  as  regards  easements  or  other  rights,  convey  or  create  the  same  for 
the  estate  or  interest  the  subject  of  the  settlement,  or  less,  to  the  uses 
and  in  the  manner  requisite  for  giving  effect  to  the  sale,  &c. ;  such  a 
deed  is  effectual  to  pass  the  land,  &c.,  conveyed,  discharged  from  all 
the  limitations,  &c.,  and  from  all  estates  and  charges  subsisting  or  to 
arise  under  the  settlement,  but  with  the  exception  of  all  estates,  &c., 
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having  priority  to  the  settlement ;  all  mortgages  created  for  securing 
money  then  raised  ;  all  leases  and  grants,  granted  or  made  for  value  in 
money  or  money's  worth,  or  agreed  so  to  be,  before  the  date  of  the 
deed,  binding  on  the  tenant  for  life  or  his  successors  in  title.  In  case 
of  copyhold  or  customary  land,  the  deed  is  to  be  entered  on  the  court 
rolls  of  the  manor,  and  any  person  whose  title  under  it  requires  to  be 
perfected  by  admittance  shall  b6  admitted  accordingly ;  the  settlement 
may  be  produced,  and  if  the  steward  thinks  fit  entered  on  the  court  rolls. 

Investinent  or  other  Application  of  Capital  Trust  Money.] 
S.  21.  Capital  money  arising  under  the  act,  shall  be  invested  in  the 
following  modes :  Government  securities,  or  those  authorised  by 
the  settlement,  debentures,  or  debenture  stock,  of  any  railway  com- 
pany in  Great  Britain  or  Ireland  incorporated  by  special  act,  and  having 
for  ten  years  next  before  the  investment  paid  a  dividend  on  its  ordinary 
stock  or  shares,  with  power  to  vary  the  investment  into  or  for  any  other 
such  securities ;  in  discharge,  &c.,  of  incumbrances  or  land-tax,  rent- 
charge  in  lieu  of  tithe,  Crown  rent,  chief  rent,  or  quit  rent ;  in  pay- 
ment for  any  authorised  improvement ;  in  payment  for  equality  of 
exchange  or  partition ;  in  purchase  of  the  seignory  of  any  part  of  the 
settled  land,  being  freehold,  or  of  the  fee  of  copyhold  or  customary 
land ;  in  purchase  of  the  reversion  or  freehold  of  settled  leasehold 
land ;  in  purchase  of  land  in  fee,  or.  copyhold  or  customary  land,  or  of 
leasehold  land,  then  held  for  sixty  years  or  more,  subject  or  not  to 
any  exception  or  reservation  of  or  in  respect  of  mines  or  minerals  ; 
in  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty  years  or  more, 
of  mines,  minerals,  or  easement,  convenient  to  be  held  or  worked  with 
the  settled  land,  &c. ;  in  payment  to  any  person  becoming  absolutely 
entitled ;  in  payment  of  costs,  incidental  under  the  act ;  in  any  other 
mode  applicable  under  the  settlement.  The  term  "incumbrances 
affecting  the  inheritance  of  the  settled  land"  in  this  section  must 
be  taken  as  meaning  incumbrances  in  the  ordinary  sense,  such  as 
mortgages,  portions,  &c.,  and  not  terminable  charges  such  as  those 
which  affect  the  tenant  for  life,  rather  than  the  remainderman.  In  re 
KnatchbuU's  Settled  Estate,  29  Ch.  D.  588.  The  money  arising  by 
the  sale  of  chattels  treated  in  a  settlement  as  heirlooms,  and  annexed 
to  the  settled  freehold  land,  may  be  applied  in  the  discharge  of  incum- 
brances on  the  settled  land,  vsdthout  keeping  them  on  foot.  D.  of 
Marlborough  v.  Marjoribanks,  30  Ch.  D.  127.  Where  under  a  will 
money  is  bequeathed  to  trustees  in  trust  to  lay  it  out  in  the  purchase 
of  land,  to  be  settled  in  strict  settlement,  the  trustees  may  invest  it  in 
debenture  stock  in  accordance  with  the  provisions  of  this  section 
In  re  Mackenzie's  Trusts,  23  Ch.  D.  750.  The  purchase-money  of 
land  sold  may  be  applied  in  discharging  a  mortgage  which  affects 
part  of  the  land,  and  another  mortgage  which  affects  another  part  of 
the  settled  estate.     In  re  Chaytor's  Settled  Estate  Act,  25  Ch.  D.  651. 

S.  22.  Capital  money  shall  be  paid  either  to  the  trustees  of  the 
settlement  or  into  court,  at  the  option  of  the  tenant  for  life,  and  invested 
or  apphed  accordingly ;  investments,  &c.,  shall  be  made  according  to 
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the  direction  of  the  tenant  for  life,  or  in  default  thereof,  the  discretion 
of  the  trustees,  subject  to  the  settlement,  and  in  the  names  or  under 
the  control  of  the  trustees ;  investments,  &c.,  under  the  direction 
of  the  court  shall  be  made  on  the  application  of  the  tenant  for  life,  or 
of  the  trustees ;  investments,  &c.,  shall  not  be  altered  without  the 
consent  of  the  tenant  for  life.  Capital  money  and  securities  shall,  for 
all  purposes  of  disposition,  transmission,  and  devolution,  be  considered 
as  land,  and  the  income  applied  as  the  income  of  land.  Securities 
converted  into  money  are  capital  money  under  the  act. 

S.  23.  Capital  money  shall  not  be  applied  in  the  purchase  of 
land  out  of  England,  unless  the  settlement  expressly  authorises  it. 

S.  24.  Land  acquired  by  purchase,  &c.,  shall  be  conveyed  subject  to 
the  settlement  in  manner  directed  in  this  section :  freehold  land  to 
the  uses,  &c.,  subject  to  the  powers  and  provisions  subsisting  with 
respect  to  the  settled  land,  or  as  near  thereto  as  circumstances  permit : 
copyhold,  customary,  or  leasehold  land  on  trusts  and  subject  to  powers 
and  provisions  corresponding  to  those  subject  to  which  freehold  land 
is  to  be  conveyed,  but  leasehold  land  shall  not  vest  absolutely  in  a 
person  who  is  by  the  settlement  made  by  purchase  tenant  in  tail,  who 
dies  under  twenty-one,  but  shall,  on  the  death  of  that  person  under 
that  age,  go  as  freehold  land  conveyed  as  aforesaid  would  go  :  land 
acquired  as  aforesaid  may  be  made  a  substituted  security  in  respect  of 
money  raised,  and  unpaid,  from  which  the  settled  land  has  theretofore 
been  released  on  the  occasion  of  a  sale,  &c. :  where  a  charge  does  not 
affect  the  whole  of  the  settled  land,  then  the  land  acquired  shall  not  be 
subjected  thereto,  unless  in  certain  cases  :  on  land  conveyed  subject  to 
any  charge  it  is  not  necessary  to  inquire  whether  the  land  should  be 
subjected  to  it :  the  provisions  of  this  section  apply  to  mines,  minerals, 
and  easements,  &c. 

Improvements.]  S.  25.  Improvements  authorised  by  this  act 
are  the  making  or  execution  on,  or  in  connexion  with,  and  for  the 
benefit  of  settled  land,  of  any  of  the  following  works,  or  for  the  follow- 
ing purposes,  or  incident  thereto.  The  general  heads  only  are  men- 
tioned. Drainage;  irrigation;  embanking  from  rivers,  &c. ;  inclosing; 
reclamation  ;  roads  or  streets  ;  clearing  ;  cottages  ;  farmhouses  ;  out- 
buildings ;  saw  and  other  mills ;  water-wheels ;  engine-houses  ;  reser- 
voirs ;  tanks  ;  tramways  ;  railways  ;  canals  ;  docks  ;  jetties  ;  piers  ; 
markets  and  market-places  ;  streets  ;  roads  ;  gardens  ;  open  spaces  ; 
sewers  ;  drains  ;  watercourses  ;  brick-making  ;  trial  pits  for  mines  ; 
reconstruction  or  improvement  of  any  of  those  works.  See  In  re 
Houghton  Estate,  30  Ch.  D.  102.     See  48  &  49  Vict.  c.  72,  s.  11. 

S.  26.  The  tenant  for  life  may  submit  to  the  trustees  of  the  settle- 
ment, or  to  the  court,  a  scheme  for  the  execution  of  an  improvement, 
showing  the  proposed  expenditure.  After  a  scheme  is  approved  by  the 
trustees,  they  may  apply  money  in  their  hands  in  the  improvement, 
on  a  certificate  of  the  Land  Commissioners  of  proper  execution,  which 
shall  be  conclusive  as  an  authority  and  discharge  for  any  payment 
made  by  the  trustees  ;  or  on  a  like  certificate  of  a  competent  engineer 
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or  surveyor,  as  therein  mentioned ;  or  on  an  order  of  the  court.  Where 
the  capital  money  is  in  court,  the  court  may,  on  such  evidence  as  the 
court  thinks  sufficient,  make  an  order  for  payment. 

S.  27.  The  tenant  for  life  may  join  with  any  other  person  interested 
in  executing  any  authorised  improvement  or  in  contributing  to  the  cost 
thereof.  . 

S.  28.  The  tenant  for  life  and  his  successors  in  title  having  a 
limited  estate  or  interest  only,  shall,  during  such  period  as  the  Land 
Commissioners  by  certificate  prescribe,  at  his  own  expense,  maintain 
and  repair  every  improvement  so  executed,  and  insure  and  keep 
insured  buildings.  The  tenant  for  life,  or  his  successors,  shall  not  cut 
down,  except  in  proper  thinning,  any  trees  planted  as  an  improvement. 
He  and  they  shall,  if  required  by  the  Commissioners,  report  to  the 
Commissioners  the  state  of  every  improvement  and  particulars  of  in- 
surance. The  Commissioners  may  vary  any  certificate,  but  not  so  as 
to  increase  the  liabilities  of  the  tenant  for  life  or  his  successors.  If 
the  tenant  for  life,  or  any  of  his  successors,  fails  to  comply  with  the 
requisitions  of  this  section,  or  does  any  act  in  contravention  thereof, 
any  person  having,  under  the  settlement,  any  estate  or  interest  inthe 
settled  land  in  possession,  remainder,  or  reversion,  shall  have  a  ri^ht 
of  action,  in  respect  of  that  default  or  act,  against  the  tenant  for  life  ; 
and  his  estate,  after  his  death,  shall  be  liable. 

S.  29.  As  to  execution  and  repair  of  improvements.  The  tenant 
for  life,  and  his  successors,  and  persons  employed  by  them,  may  enter 
on  the  settled  land,  and,  without  impeachment  of  waste  by  any  re- 
mainderman or  reversioner,  thereon  execute  any  improvement  autho- 
rised by  the  act,  in  the  manner  specified  in  this  section. 

S.  30.  The  enumeration  of  improvements  in  section  nine  of  the 
Improvement  of  Land  Act,  1864,  is  extended  to  improvements  autho- 
rised by  the  Settled  Land  Act. 

Contracts.']  S.  31.  A  tenant  for  life  may  contract  as  follows : — 
To  make  any  sale,  exchange,  partition,  mortgage,  or  charge ;  to  vary 
or  rescind  a  contract  as  if  he  were  absolute  owner,  but  the  contract  as 
varied  to  be  in  conformity  with  the  act ;  and  any  money  paid  to  be  capital 
money ;  to  lease,  and  in  the  lease  to  vary  the  terms,  but  in  conformity 
with  the  act ;  to  accept  a  surrender  of  a  contract  for  a  lease,  in  like 
manner  as  a  surrender  of  a  lease,  and  make  a  new  contract ;  to  con- 
tract for  or  relating  to  the  execution  of  any  authorised  improvement, 
and  vary  or  rescind  the  same  ;  in  any  other  case,  to  enter  into  a  con- 
tract to  do  any  act  for  carrying  into  effect  any  of  the  purposes  of  the 
act,  and  may  vary  or  rescind  the  same.  Every  contract  shall  be  bind- 
ing on  and  shall  enure  for  the  benefit  of  the  settled  land,  and  enforce- 
able accordingly.  The  court  may,  on  the  application  of  the  tenant  for 
life,  his  successor,  or  any  person  interested  in  any  contract,  give  direc- 
tions respecting  the  same.  Any  preliminary  contract  under  the  act  for 
a  lease  shall  not  form  part  of  the  title  to  the  lease. 

Miscellaneous  Provisions.]    S.  32.  Money  in  court  under  any  act, 
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and  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to 
a  settlement,  may  be  invested  or  applied  as  capital  money  under  the  act. 

S.  83.  Also  such  money  in  the  hands  of  trustees. 

S.  34.  Money  paid  for  a  lease  or  reversion  is  to  be  applied  so  as  to 
give  the  parties  interested  the  same  benefit  as  they  had  under  the  lease 
or  reversion.  Sect.  34  of  the  Settled  Land  Act,  1882,  and  sect.  74  of 
the  Lands  Clauses  Consolidation  Act,  1845,  are  similar  enactments,  so 
that  where  the  facts  are  similar,  decisions  on  s.  74  are  authorities  on 
s.  34.  Cottrell  v.  Cottrell,  28  Ch.  D.  628,  approving  of  In  re  Matte's 
Estate,  L.  R.,  7  Eq.  72  ;  In  re  Wootton's  Estate,  L.  E.,  1  Eq.  589  ; 
and  In  re  Wilkes'  Estate,  16  Ch.  D.  597. 

S.  35.  Where  a  tenant  for  life  is  impeachable  for  waste  in  respect 
of  timber  which  is  cut,  three-fourth  parts  of  the  net  proceeds  of  the 
sale  of  it  shall  be  capital  money,  and  the  other  fourth  part  shall  go  as 
rents  and  profits. 

S.  36.  Proceedings  for  protection  or  recovery  of  land  settled,  or 
claimed  as  settled,  may  be  sanctioned  by  the  court. 

S.  37.  Heirlooms  settled  may  be  sold  by  order  of  the  court,  the  pro- 
ceeds to  be  capital  money.  See  In  re  Houghton's  Settled  Estate,  30 
Ch.  D.  102.  In  In  re  Brown's  Will  (27  Ch.  D.  179),  leave  was  given 
to  sell  the  heirlooms  with  the  mansion-house,  and  the  tenant  for  life 
had  permission  to  bid  for  the  heirlooms. 

Trustees.]  Ss.  38 — 43.  Trustees  may  be  appointed  by  the  court. 
Capital  money  is  only  to  be  paid  to  two  trustees,  unless  otherwise 
authorised  and  provided,  and  there  are  receipt,  reimbursement,  and 
extensive  indemnity  clauses.  Where  a  testator's  daughter  was  bene- 
ficial tenant  for  life  of  a  fund  paid  into  court  upon  the  compulsory 
purchase  of  the  testator's  property,  the  daughter  being  one  of  the  two 
trustees  of  the  will,  and  both  trustees  being  desirous  of  resigning  their 
trusts ;  and  there  being  no  power  of  sale  in  the  will,  the  court  ap- 
pointed two  new  trustees  of  the  settlement  effected  by  the  will  for  the 
purposes  of  the  act,  and  ordered  the  fund  to  be  paid  out  to  such  trus- 
tees, to  be  held  by  them  upon  the  trusts  of  the  will.  In  re  Wright's 
Trusts,  24  Ch.  D.  662.  A  tenant  for  life,  or  person  who  may  become 
tenant  for  life,  will  not  be  appointed  a  trustee.  In  re  Harrop's  Trusts, 
24  Ch.  D.  717.  The  solicitor  to  the  tenant  for  life,  although  in  all 
other  respects  a  most  proper  person,  is  unsuitable  to  be  appointed  a 
trustee,  an  office  the  duties  of  which  require  him  to  check  the  proceed- 
ings of  the  tenant  for  life.  In  re  Kemp's  Settled  Estates,  24  Ch.  D. 
485.  Persons  who  are  near  relatives  will  not,  in  general,  be  appointed 
trustees,  there  ought  to  be  independent  trustees.  lb.  And  see  further 
as  to  appointments  under  this  section,  In  re  Garnett,  Orme  and  Har- 
greave's  Contract,  25  Ch.  D.  595  ;  In  re  Knouie's  Settled  Estates,  27 
Ch.  D.  707. 

S.  44.  Differences  between  a  tenant  for  life  and  the  trustees  are  to 
be  referred  to  the  court. 

S.  45.  Notice  is  to  be  given  to  the  trustees  of  an  intended  sale  by 
the  tenant  for  life.     A  person  dealing  with  him  in  good  faith  need  not 
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inquire  as  to  notice.  The  committee  of  a  lunatic  tenant  for  life  cannot 
give  a  valid  notice  under  this  section  unless  he  has  previously  obtained 
authority  from  the  Court  of  Lunacy  to  do  so.  In  re  Ray's  Settled 
Estates,  25  Ch.  D.  464.  The  notice  to  be  given  under  this  section  by 
the  tenant  for  life  must  be  of  a  specific  sale  or  lease  which  is  contem- 
plated at  the  time  when  the  notice  is  given.  Ray's  Settled  Estates, 
^5  Ch.  D.  464.  A  tenant  for  life  has  power  to  sell  the  fee  simple ; 
but  if  there  are  no  trustees  to  whom  he  can,  under  this  section,  give 
notice,  he  will  be  restrained  from  selling  until  trustees  have  been  pro- 
perly appointed.     Wheelwright  v.  Walker,  23  Ch.  D.  752. 

Court — Land  Commissioner's — Procedure.]  Ss.  46, 47.  All  matters 
withiu  the  jurisdiction  of  the  court  under  the  act  shall,  subject  to  the 
acts  regulating  the  court,  be  assigned  to  the  Chancery  Division.  Pay- 
ment into  court  exonerates  the  person  paying.  The  rest  of  these 
sections  have  reference  to  matters  of  practice  and  the  county  courts. 

Ss.  48,  49,  incorporate  the  Inclosure,  Copyhold  and  Tithe  Commis- 
sioners into  one  body,  styled  the  Land  Commissioners  for  England, 
and  define  their  powers,  &c.     Their  certificates  to  be  filed. 

Restrictions,  Savings,  and  General  Provisions.]  S.  50.  The 
powers  of  a  tenant  for  life  are  not  assignable  (but  see  infra)  and  can- 
not be  released,  and  do  not  pass  to  a  person  as  being,  by  operation  of 
law  or  otherwise,  an  assignee  of  a  tenant  for  life,  and  remain  exercise- 
able.  Contracts  by  him  not  to  exercise  any  of  his  powers  under  the 
act  are  void.  This  section  is  without  prejudice  to  the  rights  of  an 
assignee  for  value  of  the  estate  of  the  tenant  for  life ;  but  unless  the 
assignee  is  in  possession  wholly  or  in  part,  the  tenant  for  Hfe  may 
grant  leases,  provided  they  are  in  conformity  with  the  act.  This 
section  extends  to  assignments  made  or  coming  into  operation  before 
or  after,  and  to  acts  done  before  or  after,  the  commencement  of  this 
act ;  assignment  includes  assignment  by  way  of  mortgage  or  charge. 

Ss.  51,  52.  Any  prohibition  or  limitation  against  the  exercise  of 
powers  is  void,  and  the  exercise  of  them  shall  not  occasion  a  forfeiture. 
A  tenant  for  life,  notwithstanding  a  condition  as  to  residence  for  a 
certain  period  annually,  may  sell,  and  is  entitled  to  the  income  of  the 
proceeds  of  sale  during  his  Hfe.  In  re  Paget's  Settled  Estates,  30 
Ch.  D.  161.  The  tenant  for  life,  and  trustees  having  a  power  of  sale, 
will  not  be  restrained  from  selling  on  merely  speculative  evidence' 
adduced  by  the  remainderman  of  an  expected  future  increase  in  the 
value  of  the  property  from  the  development  of  mines  and  the  construc- 
tion of  a  railway.     Thomas  v.  Williams,  24  Ch.  D.  558. 

S.  53.  A  tenant  for  life  shall,  in  exercising  any  power  under  the  act, 
have  regard  to  the  interests  of,  and  be  in  the  position  of  a  trustee  for 
all  parties  entitled  under  the  settlement.  ' 

S.  54.  On  a  sale,  &c.,  a  purchaser  or  other  person  dealing  in  good 
faith  with  a  tenant  for  life  shall  be  conclusively  taken  to  have  given 
the  best  price,  &c.,  and  to  have  complied  with  all  the  requisitions  of 
the  act. 
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S.  55.  Powers  are  exerciseable  from  time  to  time.  A  tenant  for 
life  or  trustees  may  execute  all  deeds,  &c.  Provisions  in  the  act 
referring  to  sales,  &c.,  extend  only  (unless  it  is  otherwise  expressed) 
to  sales,  &c.,  under  the  act. 

S.  56.  Saving  for  other  powers,  and  the  powers  given  by  the 
act  are  cumulative.  In  case  of  conflict  between  the  provisions 
of  a  settlement  and  the  provisions  of  the  act,  the  latter  shall 
prevail.  If  a  question  or  doubt  arises,  the  court  may  decide,  advise, 
or  direct. 

A  power  to  trustees  with  the  consent  of  tenant  for  life,  if  of  age,  and 
if  not  of  his  guardians,  is  exerciseable  at  the  request  of  the  guardians 
of  an  infant  tenant  in  tail  entitled  in  possession.  In  re  Duke  of  New- 
castle's Estate,  24  Ch.  D.  129.  As  to  the  application  of  the  rents,  ib. 
The  power  of  sale  conferred  on  the  tenant  for  life  is  an  absolute  power 
over  and  above  that  given  to  the  trustees  by  a  private  act,  and  free 
from  the  restrictions  imposed  by  the  latter.  In  re  Chaytor's  Settled 
Estates  Act,  25  Ch.  D.  651. 

S.  57.  A  settlor  may  confer  any  powers  additional  to  or  larger  than 
those  conferred  by  the  act,  which  powers,  if  no  contrary  intention  is 
expressed,  shall  be  exerciseable  as  if  conferred  by  the  act. 

Limited  Owners  Generally.]  S.  58.  The  following  persons  whose 
estate  or  interest  is  in  possession,  shall  have  the  powers  of  a  tenant 
for  life  :  tenants  in  tail,  including  tenants  in  tail  by  Act  of  Parliament 
restrained  from  barring  their  estates  tail,  and  although  the  reversion  is 
in  the  Crown,  but  not  where  the  land  was  pm-chased  by  Parliament  in 
consideration  of  public  services  :  tenants  in  fee  simple,  vsdth  an  execu- 
tory limitation  over,  persons  entitled  to  a  base  fee,  although  the  rever- 
sion is  in  the  Crown :  tenants  for  years  determinable  on  life  or  pur 
autre  vie,  not  holding  merely  under  a  lease  at  a  rent :  and  as  to  these, 
if  their  estate  is  liable  to  cease  in  any  event  during  that  life,  whether 
by  expiration  of  the  estate,  or  by  conditional  limitation,  or  otherwise : 
tenants  in  tail  after  possibility  of  issue  extinct :  tenants  by  the  curtesy : 
tenants  for  life  or  pur  autre  vie  until  forfeiture  of  interest  on  bankruptcy 
or  other  event.  The  determination  hy  death  of  a  tenant  for  life,  where 
necessary,  shall  be  deemed  by  death  or  otherwise  of  his  estate. 

A  tenant  for  life  subject  to  a  term  for  raising  portions  and  annuities, 
he  being  one  of  the  annuitants,  is  within  this  section.  In  re  Clitheroe 
Estate,  28  Ch.  D.  378.  A  person  may  be  tenant  for  life  within  this 
section,  although  by  reason  of  incumbrances  he  derives  no  income 
from  the  estate.  In  re  Jones,  26  Ch.  D.  736.  A  person  entitled  to 
receive  so  long  as  he  lives  the  rent  payable  by  a  tenant  under  an 
ordinary  lease  during  the  term  is  not  within  this  section.  In  re 
Hade's  Settled  Estates,  29  Ch.  D.  78.  In  In  re  Morgan,  24  Ch.  D, 
114,  an  infant  son  being  under  a  will  tenant  in  fee  simple  with  an 
executory  limitation  over  in  case  of  dying  under  twenty-one  without 
issue,  has  the  powers  of  a  tenant  for  life  under  sub-s.  ii.,  and  the  trustees 
of  the  will  were  appointed  trustees  for  the  purposes  of  the  act.  The 
act  does  not  enable  a  limited  owner  to  sell  any  property  which,  when 
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vested  in  a  tenant  in  fee  simple,  is  by  law  inalienable.     In  re  Sir  J. 
Eivett-Carnac's  Will,  30  Ch.  D.  136. 

Infants— Married  Women— Lunatics.]  Ss.  59,  60.  An  infant 
entitled  in  possession  shall  be  deemed  tenant  for  life.  Where  a  tenant 
for  life  is  an  infant,  the  powers  under  the  act  may  be  exercised  on  his 
behalf  by  the  trustees  of  the  settlement ;  if  none,  as  the  court  orders. 
In  appointing  trustees  under  the  act  to  sell  an  infant's  estate,  the  court 
has  jurisdiction  to  authorise  the  sale  to  be  made  out  of  court.  Leighton 
V.  Price,  27  Ch.  D.  552. 

S.  61.  The  foregoing  provisions  of  the  act  do  not  apply  m  the  case 
of  a  married  woman.  Where  a  married  woman  who,  if  unmarried, 
would  be  tenant  for  life,  is  entitled  for  her  separate  use,  or  for  her 
separate  property,  she,  without  her  husband,  shall  have  the  powers  of 
a  tenant  for  life.  Where  she  is  entitled  otherwise  than  as  aforesaid, 
then  she  and  her  husband  together  shall  have  the  powers  of  a  tenant 
for  life  under  this  act.  She  may  make,  and  do  all  necessary  or  proper 
deeds  and  things.  A  restraint  on  anticipation  in  the  settlement  shall 
not  prevent  the  exercise  by  her  of  any  power  under  this  act. 

S.  62.  Where  a  tenant  for  life  is  a  lunatic,  so  found  by  inquisition, 
the  committee  of  his  estate  may,  in  his  name  and  on  his  behalf,  under 
an  order  of  the  Lord  Chancellor,  exercise  the  powers  of  a  tenant  for 
life. 

Settlement  by  way  of  Trusts  for  Sale.]  S.  68.  Where  land,  &c., 
is  subject  to  a  trust  for  sale,  the  income  of  the  capital  being  given  to 
a  person  for  life,  the  person  entitled  to  the  income  of  the  land  is  to  be 
deemed  tenant  for  life.  If  two  or  more  such  persons,  they  are  to  be 
tenant  for  life.  The  trustees  for  sale  (if  any)  or  with  power  to  consent 
to  a  sale  to  be  trustees  under  the  act,  (if  none)  the  trustees  of  the 
settlement.  The  provisions  of  this  section  are  subject  as  follows: — 
Reference  to  the  successors  in  title  of  the  tenant  for  life,  or  to  the 
remaindermen,  or  reversioners  in  land,  shall  be  deemed  to  refer  to  the 
persons  interested  in  succession  to  the  proceeds  of  the  sale  of  the 
land,  or  the  income  thereof,  or  of  the  land,  until  sale.  Capital 
money  arising  under  the  act  from  the  settled  land  shall  not  be  applied 
iu  the  purchase  of  land  unless  authorised  by  the  settlement,  but  may, 
in  addition  to  any  application  authorised  by  the  act,  be  applied  as 
directed  by  the  settlement.  Capital  money  arising  under  the  act  from 
the  settled  land  and  the  securities  in  which  the  same  is  invested,  shall 
not  for  any  purpose  of  disposition  or  devolution,  be  considered  as  land 
unless  the  same  would,  if  arising  under  the  settlement  from  a  sale  or 
disposition  of  the  settled  land,  have  been  so  considered.  Land  of 
whatever  tenure  acquired  under  the  act  by  purchase,  exchange,  or 
partition,  shall  be  conveyed  on  the  trusts  subsisting  with  respect  to 
the  settled  land,  or  would  be  so  subsisting  if  the  same  had  not  been 
sold. 

If  at  the  time  when  a  contract  for  sale  is  entered  into  by  the 
trustees,  there  is  no  person  who  is  entitled  to  the  income  of  the  money 
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arising  from  the  sale,  or  of  the  land  until  sale,  for  his  life,  or  any 
other  limited  period,  this  section  does  not  apply,  but  the  trustees  can 
exercise  the  trust  for  sale  just  aa  they  could  have  done  prior  to  the 
passing  of  the  act.  In  re  Earle  and  Webster's  Contract,  24  Ch.  D. 
144.  Where  there  is  an  absolute  trust  for,  and  not  a  mere  discre- 
tionary power,  of  sale,  vested  in  trustees,  they  may  sell  vi^ithout  the 
concurrence  of  the  tenant  for  life.     Taylor  v.  Poncia,  25  Ch.  D.  646. 

S.  64  relates  to  repeals,  with  the.  usual  saving  as  to  prior 
matters,  &c. 

S.  65  relates  to  certain  modifications  of  the  act  in  its  application  to 
Ireland. 
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Generally,  and  who  may  be  Trustees 

and  Cestui  que  Trust   959 
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Generally,  and  who  may  he  Trustees  and  Cestuis  que  Trust]  A 
trust  may  be  described  generally,  as  an  obligation  affecting  property, 
legally  vested  in  one  or  more  (the  trustee  or  trustees),  which  obligation 
he  is,  or  they  are,  bound  to  perform,  wholly  or  partially,  for  the  benefit 
of  another  or  others  (the  cestui  que  trust  or  cestuis  que  trust)  in  whom 
the  equitable  interest  is  vested.  Where  the  legal  and  equitable  interests 
are  co-extensive  and  vested  in  the  same  person,  the  equitable  merges 
in  the  legal  interest.  Wade  v.  Paget,  1  B.  C.  C.  363 ;  Philips  v. 
Brydges,  3  Ves.  126.  Where  there  is  no  evidence  of  a  trust,  the 
person  in  whom  the  property  is  for  the  time  being  vested  would  seem 
to  be  absolutely  entitled  to  it.  Thus,  where  upon  the  sale  of  land 
belonging  to  a  society  of  the  nature  of  a  voluntary  society,  with  no 
rules  or  provisions  as  to  the  disposition  of  its  property,  the  members 
of  the  company  for  the  time  being  are  entitled  to  divide  the  proceeds 
in  equal  shares.     Brown  v.  Dale,  9  Ch.  D.  78. 

A  person  may  be  a  trustee  or  co-trustee  with  others,  for.  himself 
and  others.  One  important  division  of  trusts  is  into  simple  and 
special  trusts.  In  simple  trusts  the  trustee  has  the  mere  legal  interest, 
with  the  sole  duty  attached  of  conveying  it  to  the  cestui  que  trust,  or 
according  to  his  direction.  Special  trusts  constitute  by  far  the  larger 
and  more  considerable  class  of  trusts,  and  involve  the  performance  of 
important  duties  with  reference  to  the  dealing  with,  and  management 
of,  property  for  the  benefit  of  the  cestui  que  trust.  As  a  general  rule 
property  of  every  kind,  real  or  personal,  may  be  made  the  subject  of  a 
trust. 

With  reference  to  property  in  a  foreign  country,  if  the  trustee  ia 
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resident  within  the  jurisdiction  of  the  court,  so  that  the  court  can  act 
in  personam,  it  will  enforce  the  trust,  even  in  respect  of  real  estate,  so 
far  as  it  can  be  done  by  compelling  the  trustee  to  act,  though  the  court 
has  no  jurisdiction  over  the  property  itself.  Thus  an  account  of  rents  and 
profits  abroad  has  been  decreed.     See  Roberdeau  v.  Rous,  1  Atk.  543 ; 
Bunhury  v.  Bunhury,  1  Bea.  318  ;  comp.  Norris  v.  Chamhres,  29 
Bea.  246 ;  Cookney  v.  Anderson,  31  Bea.  452 ;  Hope  v.  Carnegie, 
L.  K.,  1  Ch.  320.     Eoyal  warrant  "granting"  booty  of  war  to  the 
Secretary  of  State  for  India  in  Council   "  in  trust  "  to   distribute 
amongst  the  persons  found  entitled  to  share  it  by  the  decree  of  the 
Judge  of  the  Court  of  Admiralty,  to  whom  the  matter  has  been  referred 
by  the  Sovereign  for  that  purpose,  with  a  direction  that  doubts  should 
be  finally  determined  by  the  Secretary  of  State  unless  Her  Majesty 
should  otherwise  order,  does  not  operate  as  a  transfer  of  property  or 
create  a  trust.     Kinlock  v.  Sec.  of  State,  India,  15  Ch.  D.  1.     Joint- 
stock  companies  and  the  Bank  of  England  recognize  only  the  legal 
title,  that  is,  the  title  of  those  whose  names  are  entered  in  their  books 
as  the  proprietors  of  shares  or  stock.    But  the  Court  of  Chancery  has 
jurisdiction  to  compel  such  companies  or  the  bank,  if  necessary,  to 
give  efi'ect  to  the  equitable  title.     Pearson  v.  Bank  of  England,  2 
B.  C.  C.  529  ;  Austin  v.  Bank  of  England,  8  Ves.  522.    As  a  general 
rule,  all  persons  who  can  hold  and  dispose  of  property  can  impress  a 
trust  upon  it.     And,  as  an  equally  general  rule,  all  persons  not  dis- 
qualified  from   holding   property   may  be  appointed  trustees  of  it. 
Many  public  bodies,  also,  are  trustees,  particularly  for  charitable  pur- 
poses.    Municipal  corporations  are  now  subject  to  the  operation  of  the 
45  &  46  Vict.  c.  50,  repealing  (s.  5)  the  5  &  6  WiU.  4,  c.  76,  and 
they  are  trustees  of  the  property  committed  to  their  management. 

An  infant  should  not  be  appointed  a  trustee.     Trust  property,  how- 
ever, often  devolves  upon  an  infant,  but  the  inconvenience  thus  occa- 
sioned has  been  remedied,  in  a  great  degree,  if  not  wholly,  by  the 
statutes  hereafter  mentioned.     Post,   Chap.  XI.     See  Sculthorpe  v. 
Tipper,  L.  E.,  13  Eq.  232.     An  alien  could  not  formerly  be  effectually 
appointed  a  trustee  of  real  estate,  for  on  inquisition  found  the  legal 
estate  would  have  vested  by  forfeiture  in  the  crown.     Fish  v.  Klein,  2 
Mer.  431.     But  this  did  not  apply  to  personal  property.     Meinertz- 
hagen  v.  Davis,   1  Coll.  335.     By  the  7  &  8  Vict.  c.  66,  s.  5,  aliens 
were  permitted  to  hold  houses  and  land  for  not  more  than  twenty-one 
years ;  and  now,  by  the  33  &  34  Vict.  c.  14,  an  alien  may  hold  real 
estate  beneficially.     There  would  seem,  therefore,  to  be  no  objection 
to  his  doing  so  as  a  trustee.     Bankrupts  are  not  disquahfied  from 
being  trustees,  but  the  Bankruptcy  Act,  1883  (s.  147),  authorises 
the  appointment  of  a  new,  in  place  of  a  bankrupt  trustee.     This  will 
be  considered  hereafter. 

With  respect  to  the  capacity  of  other  persons  to  act  as  trustees,  it 
must  be  borne  in  mind  that  there  is  a  distinction  between  the  original 
appointment  of  trustees  by  the  person  creating  the  trust  and  that  by 
persons  having  the  power  to  appoint  new  trustees,  or  by  the  court. 
The  author  of  the  trust  is,  comparatively  speaking,  unfettered  in  his 
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selection  of  trustees,  but  in  other  cases  their  fitness  for  the  office  is  a 
matter  for  consideration.  Thus,  near  relatives  of  the  cestuis  que  trust, 
though  they  may  be  appointed  trustees  by  the  person  creating  the 
trust,  will  not  be  so  by  the  court,  except  in  cases  of  absolute  necessity. 
Wilding  v.  Bolder,  21  Bea.  222.  A  married  woman  may  be  a  trustee, 
though  it  is  not  expedient  to  appoint  one.  Smith  v.  Smith,  21  Bea.  385 ; 
Drummond  v.  Tracy,  1  Johns.  608 ;  Lake  v.  De  Lambert,  4  Ves. 
593,  595  ;  see  Re  Kaye,  L.  R.,  1  Ch.  387.  Where  a  married  woman, 
however,  is  a  trustee,  she  may  execute  powers  (see  tit.  "  PovraRS  "), 
so  far  as  they  appertain  to  the  trust  estate.  In  a  proper  case  the 
court  will  appoint  a,  feme  sole  to  be  a  trustee.  Ee  Campbell's  Trusts, 
31  Bea.  176;  Berkley  v.  Berkley,  L.  R.,  9  Ch.  720.  All  persons 
capable  of  holding  property  may  be  cestuis  que  trust  of  it,  and  such 
persons  only. 

A  trustee  de  facto  is  under  the  same  liabilities  as  a  trustee  de  jure. 
Hennessey  v.  Bray,  33  Bea.  96. 

Trust  estates  are  governed  by  the  same  rules  of  descent  and  devolu- 
tion as  legal  estates,  whatever  may  be  the  nature  of  the  property.  See 
Trash  v.  Wood,  4  M.  &  C.  324.  And  as  a  fundamental  principle  in 
equity,  "  the  trust  follows  the  legal  estate  wheresoever  it  goes,  except 
it  comes  into  the  hands  of  a  purchaser  for  valuable  consideration  with- 
out notice."  Per  Wilmot,  C.J.,  Att.-Gen.  v.  Lady  Downinrj,  Wilm. 
21.  Therefore,  although  a  trustee  may  never  have  been  expressly 
appointed,  or  from  any  cause  there  may  be  no  acting  trustee,  the 
person  taking  the  legal  interest  in  the  property  will  be  bound  by  the 
trust.  See  Pitt  v.  Pelham,  Fr.  Ch.  134;  Att.-Gen.  v.  Stephens,  3  M. 
&  K.  347. 

All  lawful  trusts  may  be  enforced  in  equity,  and,  as  a  rule,  it  may  be 
taken  that  a  trust  is  lawful  until  the  contrary  be  shown.  Where  a  trust 
is  unlawful  and  fraudulent,  equity  will,  it  would  seem,  remain  neuter, 
and  wiU  neither  enforce  the  trust  nor  relieve  the  person  creating  it 
{Brackenbury  v.  Brackenbury,  2  J.  &  W.  391 ;  comp.  Childers  v. 
Childers,  1  De  G.  &  J.  482) ;  unless  the  illegal  purpose  fails  to  take 
effect,  in  which  case  the  court  will  assist  the  party  creating  the  trust. 
Symes  V.  Hughes,  L.  E.,  9  Eq.  475.  Where  A.  for  the  purpose  of 
enabling  a  company  to  have  a  fictitious  credit,  in  case  of  inquiries  at 
their  bankers,  placed  money  to  their  credit  which  they  were  to  hold  in 
trust  for  him,  and  some  of  the  money  having  been  drawn  out  with  his 
consent,  and  the  company  having  been  ordered  to  be  wound  up,  it  was 
held  that  he  could  not  claim  to  have  the  balance  paid  to  him.  In  re 
Great  Berlin  Steam  Boat  Co.,  26  Ch.  D.  616. 

Statute  of  Frauds,  29  Gar.  2,  c.  3.]  Before  the  Statute  of  Frauds, 
trusts  were  averrable,  that  is,  could  have  been  declared  verbally,  even 
of  land.  Fordyce  v.  Willis,  3  B.  C.  C.  577,  587;  see  Adlington  v. 
Cann,  3  Atk.  149, 151.  By  this  statute,  "  all  declarations  or  creations 
of  trusts  or  confidences  of  any  lands,  tenements  or  hereditaments  shall 
be  manifested  and  proved  by  some  writing  signed  by  the  party  who  is 
by  law  enabled  to  declare  the  trust,  or  by  his  last  will  in  writing,  or 
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else  they  shall  be  utterly  void  and  of  none  effect  "  (s.  7).  See  Kron- 
heim  v.  Johnson,  7  Ch.  D.  60. 

"Where  any  conveyance  shall  be  made  of  any  lands  or  tenenaents, 
by  which  a  trust  shall  or  may  arise  or  resvlt  by  the  implication  or 
construction  of  law,  or  be  transferred  or  extinguished  by  an  act  or 
operation  of  law,  then  and  in  eyery  such  case  such  trust  or  confidence 
shall  be  of  the  like  force  and  effect  as  if  this  statute  had  not  been 
made  "  (s.  8).     This  section  does  not  refer  to  wills. 

By  s.  9  of  the  Statute  of  Frauds  "  all  grants  and  assignments  of 
any  trust  or  confidence  shall  likewise  be  in  writing,  signed  by^the 
party  granting  or  assigning  the  same,  or  by  such  last  will  or  devise  "  as 
mentioned  in  s.  5,  "  or  else  shall  likewise  be  utterly  void  and  of  none 
effect."  This  section  refers  to  the  assignment  by  the  cestui  que  trust. 
Jerdein  v.  Bright,  2  J.  &  H.  325.  S.  5  referred  to  wills  to  be  executed 
in  the  presence  of  three  or  more  witnesses,  and  is  now  repealed  by  the 
1  Vict.  c.  26,  s.  2.  And  grants  and  assignment  of  trusts  by  wills 
executed  as  required  by  the  last-mentioned  statute  (s.  9)  are  now 
effectual. 

Copyholds,  as  well  as  freeholds  {Withers  v.  Withers,  Amb.  152)  and 
chattels  real  {Forster  v.  Hale,  3  Ves.  696),  are  within  the  act,  but  not 
personalty  {M'Fadden  v.  Jenkyns,  1  Ph.  153,  157 ;  Hawkins  v. 
Gardiner,  2  Sm.  &  G.  441,  451),  nor  money  secured  by  mortgage  of 
realty.  Benhow  v.  Toivnsend,  1  M.  &  K.  506.  A  trust  once  com- 
pletely created  cannot  be  varied  by  a  subsequent  parol  declaration. 
Crabb  v.  Crabb,  1  M.  &  K.  511 ;  Kilpin  v.  Kilpin,  ib.  520.  The 
trust,  although  of  lands,  need  not  be  created,  only  proved  by  some 
writing  {Forster  v.  Hale,  3  Ves.  696  ;  Davies  v.  Otty,  33  Bea.  540) 
duly  signed.  See  Denton  v.  Davies,  18  Ves.  503.  The  owner  of  the 
beneficial  and  not  of  the  mere  legal  interest  in  the  lands  is  the  party 
to  declare  the  trust,  under  the  7th  section.  Tierncy  v.  Wood,  19  Bea. 
330 ;  Kronheim  v.  Johnson,  7  Ch.  D.  60.  And  it  must  clearly 
appear  by  writing,  signed  by  the  person  who  is  to  declare  it,  what  the 
trust  is  {Smith  v.  Mattheivs,  3  D.,  F.  &  J.  139),  though  it  is  sufficient 
if  this  be  in  some  unsigned  paper  clearly  referred  to  by  a  signed  one. 
Forster  v.  Hale,  3  Ves.  696. 

Express  Trusts!\  Trusts  are  either  express,  or  trusts  which, 
although  not  express,  are  such  as  equity  will  enforce.  Trusts  of  the 
latter  description  are  often  indifferently  termed  implied,  resulting,  and 
.  constructive  trusts.  It  is  in  general,  comparatively  speaking,  of  little 
consequence  by  what  name  a  trust  may  be  called.  Equity,  where  it 
finds  a  trust,  will  in  every  case  enforce  it  when  it  is  not  barred  and 
there  is  a  cestui  que  trust.  As  we  have  seen,  however,  there  is  in 
some  cases  an  important  distinction  between  trusts  of  one  class  and 
those  of  another,  with  reference,  namely,  to  the  Statute  of  Limita- 
tions, which  in  some  kinds  of  trust  will  be  a  bar  to  claims,  but  in 
others  will  not  be.  See  ante,  tit.  "  Limitations  to  Suits."  No 
precise  form  of  words  is  necessary  to  constitute  a  trust,  but  the 
intention  must  be  clear.     The  most  ordinary  and  familiar  instances  of 


IMPLIED    FROM    PRECATORY    WORDS — CE!ETAINTY. 


963 


express  trusts  are  those  where  by  will  or  settlement  property  is 
conveyed  to  trustees  upon  certain  declared  trusts.  Express  trusts 
may  be  of  every  description,  for  every  purpose,  and  relating  to  every 
kind  of  property,  and  in  the  largest  sense  of  the  term  comprise  every 
species  of  trust  that  cannot  be  said  to  come  under  the  description  of 
implied,  constructive,  or  resulting  trusts.  In  a  will  the  equitable 
estate  is  in  general  commensurate  with  the  legal  estate  vested  in  the 
trustees,  though  in  a  deed  it  is  otherwise.  Thus,  a  devise  to  the  use 
of  A.  and  his  heirs,  upon  trust  for  B.,  without  words  of  limitation, 
gives  B.  the  equitable  fee  (Moore  v.  Cleghorn,  10  Bea.  423 ;  affirmed 
12  Jur.  591 ;  Yarroiv  v.  Knightly,  8  Ch.  D.  786 ;  see  Watkins  v. 
Weston,  32  Bea.  238  ;  Knight  v.  Selby,  3  Man.  &  Gr,  92) ;  though  it 
would  be  otherwise  in  a  deed.  Holliday  v.  Overton,  15  Bea.  480 ; 
Tatham  v.  Vernon,  29  Bea.  604.  See  further  as  to  the  estate  of 
trustees,  post,  Chap.  V. 


CHAPTEK  II. 

TRUSTS    IMPLIED    FROM   PRECATORY    WORDS — CERTAINTY    OF    TRUSTS. 


-Precatory  Words   963 

Iliicommendatio-n — Entreaty  963 

Confidenee — Hope — Trust  96i 

D?.sire — Expectation   964 

Wlisre  will  not  create  Trust  964 

Motive  of  Gift  963 

Trusts  for  Maintenance  965 

Where  the  Parent  has  the  disposal 

of  Income   965 


Residence  and  Maintenance  966 

Where  Parent  tahes  no  Interest   , , .  966 

Joint  Interest    966 

Life  Interest  and  Power 967 

Absolute  Interest  not  reduced    967 

Certainty  affecting  Trusts 967 

Of  Subject 967 

Of  Object   967 

Of  Purpose    967 


Implied  trusts  may  arise  in  various  ways,  and  some  examples  of 
this  kind  of  trust  will  be  found  in  tit.  "  Wills."  One  kind  of  implied 
trust,  perhaps  more  usually  termed  a  constructive  trust,  is,  where 
one  person  having  no  interest,  or  only  a  partial  interest,  in  renewable 
leaseholds,  renews  in  his  own  name.  In  such  cases  he  vsill  be  in 
equity  held  to  be  a  trustee  for  all  beneficially  interested  in  the  property. 
This  matter  has  already  been  considered,  ante,  p.  238.  The  cases  of 
implied  trusts  which  are  most  frequent,  are  those  which  arise  froni  the 
use  of  precatory  words,  as  they  are  termed,  and  almost  invariably 
under  wills.  I  have  thought  it,  however,  most  convenient  to  consider 
them  in  this  title.  An  implied  trust  will  in  general,  subject  to  the 
qualifications  hereafter  mentioned,  be  created  in  a  will  or  deed  {Liddard 
V.  Liddard,  28  Bea.  266),  by  words  expressive  of  recommendation, 
direction  or  entreaty,  as  where  a  testator  or  grantor  gives  property  and 
directs  (White  v.  Briggs,  2  Ph.  583),  confides,  or  trusts  and  confides 
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{Griffiths  V.  Evan,  5  Bea.  241 ;  Palmer  v.  Simmonds,  2  Drew.  225 ; 
Macnab  v.  Whitbread,  17  Bea.  299),  hopes  or  doubts  not  (Paul  v. 
Compton,  8  Ves.  375,  380),  recommends  (ib.,  Tibbits  v.  Tibbits, 
19  Ves.  656  ;  see  Malim  v.  Keighley,  2  Ves.  jun.  335  ;  Han  v.  Tribe, 
18  Bea.  215 ;  comp.  Meggison  v.  Moore,  2  Ves.  jun.  630),  well  knows 
(Briggs  v.  Penny,  3  Mac.  &  G.  546  ;  but  as  to  this  case,  cons.  Stead 
V.  Mdlor,  inf.),  entreats  {Prevost  v.  Clarke,  2  Mad.  458),  desires,  or 
wills  and  desires  {Birch  y.  Wade,  3  V.  &  B.  198 ;  see  Bonser  v. 
Kinnear,  2  Giff.  195 ;  but  see  Stead  v.  Mellor,  5  Ch.  D.  225,  227), 
requests,  or  wishes  and  requests  (Foley  v.  Parry,  2  M.  &  K.  138 ; 
Bernard  Y.  Minshull,  Johns.  276),  or  requii-es  and  entreats  {Taylor  v. 
George,  2  V.  &  B.  378),  that  it  maybe  given  or  applied  in  a  particular 
manner.  A  bequest  of  residue,  the  testator's  desire  being  that  the 
legatees  should  distribute  it  ''  as  they  think  will  be  most  agreeable  to 
my  wishes,"  does  not  create  a  trust.  Stead  v.  Mellor,  5  Ch.  D.  225. 
In  this  case,  Jessel,  M.K.,  p.  227,  distinguished  it  from  Briggs  v. 
Penny,  3  Mac.  &  Q.  546,  where  the  words  of  the  bequest  were  "well 
knowing  that '  the  legatee  '  will  make  a  good  use  and  dispose  of  it  in 
a  manner  in  accordance  with  my  views  and  wishes,"  and  which  were 
held  to  create  a  trust.  A  court  of  equity  will,  in  general,  in  such 
cases,  enforce  the  trust  in  favour  of  the  person  or  object  named  or 
clearly  indicated.  Knight  v.  Knight,  3  Bea.  148, 173.  The  property, 
however,  must  be  described  with  certainty.  Lechmere  v.  Lavie, 
2  M.  &  K.  197 ;  Russellr.  Jackson,  10  Ha.  213  ;  Palmer  v.  Simmonds, 
2  Drew.  221.  For  the  objects,  property  and  way  in  which  it  shall  go 
must  be  pointed  out.  Malim  v.  Keighley,  2  Ves.  jun.  335  ;  Briggs  v. 
Penny,  3  Mac.  &  G.  546 ;  Bernard  v.  Minshull,  Johns.  276.  Such 
words  and  expressions,  however,  as  have  been  mentioned,  particularly 
where  they  indicate  recommendation  or  entreaty,  are  of  a  flexible 
character,  and  will  not  create  a  trust  if  that  is  inconsistent  with  other 
positive  provisions  in  the  will.  Knott  v.  Cottee,  2  Ph.  192;  see 
Young  v.  Martin,  2  Y.  C.  C.  582 ;  Hood  v.  Oglander,  34  Bea.  513  ; 
Scott  Y.  Key,  35  Bea.  291;  Eaton  v.  Watts,  L.  E.,  4Eq.  151.  And 
words  of  expectation  do  not  amount  to  a  recommendation,  and  do  not 
create  a  trust.     Lechmere  v.  Lavie,  2  M.  &  K.  197. 

So  if  it  be  clear  that  the  testator  intends  that  the  devisee  or  legatee 
shall  take  absolutely,  such  words  and  expressions  as  have  been  referred 
to  as  in  general  creating  a  trust  will  not  abridge  the  absolute  gift,  and 
are  regarded  merely  as  the  expression  of  a  wish,  not  as  the  creation  of 
a  trust  {Meredith  v.  Heneage,  1  Sim.  542 ;  Wood  v.  Cox,  2  M.  &  C. 
684)  ;  as  where  the  testator  gives  to  A.  for  his  otcn  use,  benefit  and 
disposal  absolutely,  nevertheless  conjuring  {Winch  v.  Brutton,  14  Sim. 
379),  or  desiring  (M'CuUoch  v.  M'Culloch,  11  W.  E.  504),  or 
recommending  {Johnston  v.  Eoidands,  2  De  G.  &  Sm.  356),  or  wishing 
{Parnall  v.  Parnall,  9  Ch.  D.  96),  him  to  make  a  particular  disposition, 
no  trust  will  be  created.  And  see  Webb  v.  Wools,  2  Sim.,  N.  S.  267 ; 
Abraham  v.  Alman,  1  Euss.  509  ;  Reeves  v.  Baker,  18  Bea.  372.  If 
a  testator  has  by  his  will  recommended  or  desired  that  a  particular 
person  shall  be  employed  as  agent  or  manager  of  an  estate  or  the  like, 
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this  will  not  in  general  impose  a  trust  or  obligation  upon  the  devisee 
of  the  estate.  Lawless t.  Shaw,  5  01.  &  F.  129  ;  Findenv.  Stephens, 
2  Ph.  142 ;  Foster  v.  Elsley,  19  Ch.  D.  518 ;  see  and  comp.  Williams 
V.  Corbet,  8  Sim.  349. 

There  would  seem  to  be  an  intermediate  class  of  cases  between  those 
in  which  the  court  holds  that  a  trust  has  been  created  and  those  in 
which  it  holds  that  it  has  not  been  created.  Thus,  there  may  be  an 
absolute  gift  subject  only  to  the  performance  of  a  particular  trust,  and 
the  court  may  look  dehors  the  will  to  see  what  the  trust  is.  In  Irvine 
V.  Sullivan  (L.  K.,  8  Eq.  673),  the  testator  bequeathed  his  property 
to  A.  absolutely,  trusting  that  she  would  carry  out  his  wishes ;  but 
there  was  no  further  reference  to  them  in  the  will.  A.  had  written 
down  what  the  testator  desired  to  give  to  various  persons ;  but  the 
paper  had  not  been  seen  by  the  testator.  It  was  held  that  A.  took 
beneficially,  subject  to  the  performance  of  the  testator's  wishes. 
Comp.  Wood  V.  Cox,  2  M.  &  C.  684 ;  Bernard  v.  Minshtdl,  Johns.  276 ; 
M'Cormick  v.  Grogan,  L.  R.,  4  H.  L.  82 ;  Sidgreaves  v.  Brewer, 
15  Ch.  D.  594.  Where  a  precatory  trust  has  been  created  by  will  in 
favour  of  "  children,"  simpliciter,  the  trustee  may,  in  executing  the 
trust,  limit  the  shares  of  daughters  to  their  separate  use.  Willis  v. 
Kymer,  7  Ch.  D.  181. 

Occasionally  the  terms  of  a  will  with  reference  to  the  maintenance 
of  children  are  so  ambiguous  that  it  is  doubtful  whether  the  testator 
meant  to  create  a  trust  or  merely  to  indicate  the  motive  of  the  gift. 
Thus,  if  a  legacy  be  given  to  a  father  the  better  to  enable  him  to 
provide  for  his  children  {Brown  v.  Casamajor,  4  Ves.  498 ;  comp. 
Wetherell  v.  Wilson,  1  Ke.  %0,post),  or  to  assist  his  children  or  the 
like  {Benson  v.  Whittam,  5  Sim.  22),  or  if  a  legacy  be  given  to  A.  to 
maintain  and  bring  up  B.  {Biddies  v.  Biddies,  16  Sim.  1 ;  Jones  v. 
Greatwood,  16  Bea.  527 ;  see  Wheeler  v.  Smith,  1  GifF.  300),  the  gift 
is  absolute  without  any  trust  or  obligation  being  imposed  on  the 
legatee. 

But  a  bequest  of  the  income  of  property  in  order  that  the  legatee 
may  use  or  dispose  of  it  for  the  benefit  of  himself  and  the  maintenance 
or  education  of  his  children,  in  general,  creates  a  trust,  not  exclusively, 
however,  for  the  children,  but  for  the  parent  and  children.  Woods  v. 
Woods,  1  M.  &  0.  401 ;  Byne  v.  Blackburn,  26  Bea.  41 ;  Carr  v. 
Living,  28  Bea.  644  ;  Berry  v.  Briant,  2  Dr.  &  Sm.  1 ;  see  Bird  v, 
Maybury,  33  Bea.  351.  The  trust  is  imperative  to  this  extent,  that 
the  parent  must  perform  the  obligation.  Provided  he  does  this  he 
may  retain  any  surplus  beyond  what  is  required  for  this  purpose  for 
himself,  and  is  not  bound  to  account  for  the  application  of  the  fund. 
Hora  V.  Hora,  33  Bea.  88.  But  failing  in  the  performance  of  the  trust 
he  will  not  be  allowed  to  receive  the  income.  Castle  v.  Castle,  1  De 
G.  &  J.  352.  Where  an  annuity  was  given  to  A.  in  trust  to  apply  the 
same  at  his  discretion  for  the  benefit  of  B.  during  his  life,  and  for  his 
advancement,  &c.,  or  otherwise  for  his  benefit,  without  being  answer- 
able for  any  of  the  moneys  so  laid  out,  or  the  exercise  of  his  discretion, 
it  was  held  that  A.  could  not  apply  any  portion  of  the  annuity  for  his 

3  B  2 


966  TRUSTS. 

own  benefit,  but  was  bound  to  account  for  all  sums  not  shown  to  be 
applied  for  the  advancement,  &c.,  of  B.  Wainford  v.  Heyl,  L.  R., 
20  Eq.  321.  Where  there  is  a  bequest  of  the  income  of  a  fund  to  A. 
for  the  maintenance  of  her  children  and  there  are  none,  she  will 
herself  be  entitled  to  the  income.  Hammond  v.  Neame,  1  Sw.  35. 
The  obligation  to  maintain  the  children,  if  there  are  any,  will  not  be 
at  an  end  when  they  attain  twenty- one  or  marry.  Whether  it  would 
if  they  ceased  to  reside  under  the  parents'  roof,  qu.  Longmoie  v. 
Elcum,  2  Y.  C.  C.  368,  370 ;  Staniland  v.  StanUand,  34  Bea.  536. 
In  Scott  V.  Key  (11  Jur.,  N.  S.  819),  under  a  bequest  to  the  testator's 
widow  to  be  at  her  sole  and  entire  disposal  for  the  benefit  of  herself 
and  children,  it  was  held  that  the  trust  for  maintenance  did  not  cease 
absolutely  on  a  daughter,  an  only  child,  attaining  twenty-one  and 
marrying  ;  but  that  on  her  becoming  a  widow  and  requiring  mainte- 
nance she  would  be  entitled  to  it. 

A  direction  that  A.  should  reside  with  and  be  maintained  by  B.  will 
not  be  enforced  as  a  trust  in  the  event  of  A.  not  choosing  to  reside 
with  B.,  and  although  A.  may  reside  with  B.  the  trust  will  terminate 
at  the  death  of  the  latter.  Wilson  v.  Bell,  L.  R.,  4  Ch.  581.  Where 
an  annuity  was  given  to  the  testator's  widow  (in  addition  to  another 
provision  for  her)  as  long  as  she  and  her  son  should  live  together,  but 
if  they  ceased  to  live  together  it  should  cease,  it  does  not  determine 
by  the  son's  death  in  her  lifetime.  Sutdiffe  v.  Richardson,  L.  E.,  13 
Eq.  606.  There  are  cases,  however,  somewhat  varying  in  terms  from 
those  just  noticed  in  which  the  court  has  come  to  the  conclusion  that 
ths  trustee  or  parent  was  not  intended  to  take  any  interest.  As  if  there 
is  a  gift  to  A.  to  dispose  of  among  his  children  {Blakeney  v.  Blakeney, 
6  Sim.  52),  or  the  better  to  enable  him  to  maintain  his  children  until 
their  shares  should  become  payable,  viz.,  at  twenty-one  or  marriage. 
Wetherell  v.  Wilson,  1  Ke.  80 ;  comp.  Bruicn  v.  Casamajor,  4  Ve?. 
498.  Again,  the  terms  of  the  bequest  may  show  that  the  parent  or 
trustee  was  intended  to  take  jointly  or  in  common  with  the  other 
objects  of  the  trust,  as  wherj  a  fund  is  given  to  a  parent  uith  her 
children  for  their  joint  maintenance.  JVilsoii  v.  Maddison,  2  Y.  C. 
C.  C.  372 ;  see  Bihby  \.  Thompson,  32  Bea.  646.  And  where  the 
bequest  was  to  the  testator's  wife  for  the  use  and  benefit  of  herself  and 
all  his  children  by  her,  or  by  a  former  wife,  it  was  held  that  the  widow 
and  children  took  as  joint  tenants.  Neu-ill  v.  Xewill,  L.  R.,  7  Ch.  253. 
Comp.  Bellasis'  Trust,  L.  R.,  12  Eq.  218. 

In  some  cases  it  has  been  held,  that  where  there  is  a  gift  to  a  parent 
to  be  disposed  of  for  the  benefit  of  himself  or  herself  and  children,  the 
parent  takes  an  estate  for  life  with  a  power  of  disposition  in  favour  of 
the  children.  See  Crockett  v.  Crockett,  2  Ph.  553  ;  Costabadie  v. 
Costabadie,  6  Ha.  410 ;  Gidly  v.  Crcgoe,  24  Bea.  185  ;  Jeffery  v.  De 
Vitre,  ib.  296  ;  Godfrey  v.  Godfrey',  11  W.  R.  554  ;  Shovelton  v. 
Shovelton,  82  Bea.  143 ;  Armstrong  v.  Armstrong,  L.  R.,  7  Eq.  518. 
So  where  there  is  a  bequest  by  a  husband  to  his  wife  for  her  sole  use 
and  benefit,  in  full  confidence  that  she  will  anply  or  dispose  of  it 
amongst  or  for  the  benefit  of  their  children.    ^Ware  v.  Mallard,  16 
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Jur.  492 ;  Curnick  v.  Tucker,  L.  E.,  17  Eq.  320 ;  Le  Marchant  v. 
Le  Marchant,  L.  E.,  18  Eq.  414  ;  see  Palmer  v.  Simmonds,  2  Drew. 
221 ;  comp.  Webb  v.  Wools,  2  Sim.,  N.  S.  267  ;  Thorp  v.  Owen,  2  Ha. 
C07.  But  the  decisions  on  these  and  similar  words,  that  the  absolute 
interest  was  cut  down  to  a  life  estate,  cannot  now  be  relied  upon.  In 
a  case  where  a  testator  gaye  a  house  and  all  his  estate  to  his  widow 
"  to  be  at  her  disposal  in  any  way  she  may  think  best  for  the  benefit 
of  herself  and  family,"  and  the  widow  gave  part  to  an  illegitimate  son 
of  one  of  the  testator's  children,  the  gift  was  held  valid,  the  Lords 
Justices,  without  absolutely  deciding  the  question,  appear  to  have  had 
little  or  no  doubt  that  no  trust  at  all  was  created  by  the  testator's  will. 
Lambe  v.  Fames,  L.  E.,  6  Ch.  597 ;  Mackett  v.  Mackett,  L.  E.,  14 
Eq.  49 ;  In  re  Hutchinson  and  Tenant,  8  Ch.  D.  540.  In  the  case 
of  Lambe  v.  Eames  (sup.),  James,  L.J.,  observed,  commenting  upon 
the  many  cases  there  cited,  that  he  "  could  not  help  feeling  that  the 
ofBcious  kindness  of  the  Court  of  Chancery  in  interposing  trusts  where 
in  many  cases  the  father  of  the  family  never  meant  to  create  trusts  was 
a  very  cruel  kindness  indeed."  6  Ch.  p.  599.  The  views  thus  stated 
have  since  in  most  cases  prevailed,  and  the  earlier,  and  one  or  two  later 
cases  should  be  considered  accordingly  with  reference  to  them.  In 
more  than  one  recent  case  the  principle  of  the  decision  in  Lambe  v. 
Eames  (sup.)  has  been  fully  carried  out,  perhaps  even  extended. 
Thus,  where  a  testator  gave  to  his  widow  the  whole  of  his  real  and 
personal  property  "  feeling  confident  that  she  will  act  justly  to  our 
children  in  dividing  the  same  when  no  longer  required  by  her,"  it  was 
held,  that  the  widow  took  an  absolute  interest,  and  that  the  doctrine 
of  precatory  trusts  did  not  apply.  Mussoorie  Bank  v.  Raynor, 
7  App.  C.  321 ;  see  also  Re  Bond,  Cole  v.  Haives,  4  Ch.  D.  238 ; 
Re  Hutchinson  and  Tennant,  8  Ch.  D.  540 ;  Re  Adams  and  Kensing- 
ton Vestry,  27  Ch.  D.  394. 

But  no  trust  will  be  created  if  the  property  intended  to  be  subject 
to  the  trust  is  uncertain.  Thus  a  direction  to  remember  certain  per- 
sons without  specifying  any  sum  or  property  (Bardswell  v.  BardsweU, 
9  Sim.  319),  or  to  make  ample  provision  for  them  {Winch  v.  Brutton, 
14  Sim.  379  ;  Fox  v.  Fox,  27  Beav.  301),  to  give  what  should  remain 
at  the  legatee's  death  (Lechmere  v.  Lavie,  2  M.  &  K.  197),  to  divide 
and  dispose  of  the  savings  {Cowman  v.  Harrison,  10  Ha.  234),  or  bulk 
of  the  property  {Palmer  v.  Simmonds,  2  Drew.  221),  or  the  like  will 
not  create  a  trust.  And  where  the  objects  are  uncertain  the  trust  must 
equally  fail.  As  if  the  direction  be  to  distribute  amongst  the  most 
deserving  members  of  a  family.  Green  v.  Marsden,  1  Drew.  646  ;  see 
White  V.  Briggs,  2  Ph.  583.  And  if,  as  sometimes  is  the  case  with 
charitable  bequests,  the  purpose  for  which  the  bequest  is  made  is  so 
obscurely  expressed  that  the  court  cannot  clearly  apprehend  it,  it  fails. 
See  ante,  p.  45. 
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CHAPTER  III. 

BESULTING   TRUSTS. 

Sec.  1. — In  general. 


No  Trust  declared  but  intention  to 

create  968 

Trust  partially  declared 968 


Trust  intended  not  declared  969 

Lapse — Unlawfulness 969 

Parol  Bcidenee 969 


As  a  general  rule,  where,  in  a  conveyance  or  will,  the  legal  estate  is 
given  hut  no  trust  is  expressed,  yet  an  intention  can  he  collected  that 
the  grantee  or  devisee  should  not  take  the  heneficial  interest,  such 
interest  will  result  to  the  grantor ;  or  under  a  will,  according  to  the 
nature  of  the  property  and  the  disposition  of  it  to  the  testator's  re- 
siduary devisees  or  legatees,  or  to  his  real  or  personal  representatives. 
Eesulting  trusts  by  construction  or  implication  of  law  in  conveyances 
are,  as  we  have  seen  (ante,  p.  962),  expressly  excepted  cut  of  the  7th 
section  of  the  Statute  of  Frauds  by  the  8th  section.  As  to  resulting 
trusts  in  wills,  see  ante,  p.  962. 

When  a  trust  is  declared  oi  part  only  of  the  estate  or  property  con- 
veyed, devised  or  bequeathed,  the  equitable  interest  in  the  residue  will 
result.  Cottington  v.  Fletcher,  2  Atk.  155  ;  Mapp  v.  Ellcock,  3  H. 
L.  C.  492  ;  Northen  v.  Carnegie,  4  Drew.  587.  A  leading  distinction 
between  cases  where  there  is  and  where  there  is  not  a  resulting  trust 
is  this,  that  where  the  devise,  &c.,  is/o7'  a  particular  purpose,  what  is 
not  required  for  that  purpose  results ;  where  the  devise,  however,  is 
SMbject  only  to  a  particular  purpose,  which  fails,  there  is  no  resulting 
trust.  See  1  Jarm.  "Wills,  4th  ed.,  569.  Thus,  under  a  devise  to  A. 
upon  trust  to  pay  debts,  what  is  not  required  to  answer  the  trust  will 
in  general  result.  King  v.  Denison,  1  V.  &  B.  272 ;  see  Rogers  v. 
Rogers,  3  P.  W.  193.  So,  where  a  sum  is  given  out  of  the  proceeds 
of  the  sale  of  real  estate  to  answer  an  annuity,  there  is  a  resulting 
trust  of  this  sum  when  the  annuity  is  satisfied.  Watson  v.  Hayes,  5 
M.  &  C.  125.  But  under  a  devise  to  A.,  charged  with  the  payment 
of  debts  or  legacies,  there  will  be  no  resulting  trust,  as  the  whole  pro- 
perty is  given  beneficially,  subject  only  to  the  charge.  King  v.  Deni- 
son, sup. ;  Wood  V.  Cox,  2  M.  &  C.  684.  And  the  rule  is  the  same 
though  the  charge  may  not  take  effect,  as  where  there  is  a  devise  to 
A.  charged  with  a  legacy  to  B.,  provided  he  attain  a  particular  age  and 
he  dies  under  that  age.  Tregonwell  v.  Sydenham,  3  Dow.  210.  So, 
there  will  be  a  resulting  trust  when  the  conveyance  or  devise  or  bequest 
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sliows,  upon  the  face  of  it,  that  the  grantee  or  devisee  was  not  intended 
to  take  beneficially,  as  where  the  grant  or  devise  is  upon  trust,  but  no 
trust  is  declared.  Dawson  v.  Clarke,  18  Ves.  254 ;  Barrs  v.  Fewkes, 
2  H.  &  M.  60.  So  under  a  devise  of  all  the  residue  of  the  testator's 
estate  and  effects  whatsoever  and  wheresoever,  of  what  nature  or  kind 
soever,  to  trustees  upon  trusts  applicable  only  to  personal  property, 
the  real  estate  will  pass  with  a  resulting  trust  for  the  heir.  Dunnage 
v.  White,  IJ.  &  W.  583 ;  Lloyd  v.  Lloyd,  L.  E.,  7  Eq.  458  ;  Longley 
v.  Longley,  L.  E.,  13  Eq.  IBS  ;  comp.  D'Almaine  v.  Moseley,  1  Drew. 
629  ;  Coard  v.  Holderness,  20  Bea.  147.  So,  the  trust  will  result  if 
it  be  too  indefinite  to  be  executed  {Stubbs  v.  Sargon,  3  M.  &  C.  507), 
or  fails  by  lapse  {Ackroyd  v.  Smithson,  1  B.  C.  C.  503),  or  from  un- 
lawfulness of  objects.  Gibbs  v.  liumsey,  2  V.  &  B.  294.  If  A.  has 
power  under  a  settlement  to  direct  a  sale  and  declare  trusts  of  the  pro- 
ceeds, and  he  directs  a  sale,  but  does  not  declare  trusts  of  the  proceeds, 
they  remain  subject  to  the  trusts  of  the  settlement,  there  being  no 
evidence  of  a  contrary  intention  on  A.'s  part.  Biddulph  v.  Williams 
1  Ch.  D.  203. 

With  respect  to  the  admissibility  of  parol  evidence  in  cases  of 
resulting  trusts,  as  to  wills,  no  evidence  is  admissible  to  show  the 
testator's  intention  ;  see  post,  tit.  "  Wills."  As  to  resulting  trusts 
in  certain  cases  under  deeds,  and  the  admissibility  of  parol  evidence 
in  such  cases,  see  post,  Sees.  2  and  3. 


Sec.  2. — Purchase  in  the  Name  of  a  Stranger, 
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Fictitious  Transfer 970 

To  give  a  Vote  970 
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sideration    971 

Mebutting  jResulting  Trust 971 


It  sometimes  happens  that  property  is  purchased  by  one  person  in 
the  name  of  another  to  whom  it  is  conveyed.  And  not  unfrequently 
property  is  transferred  by  one  person  into  the  name  of  another,  or  the 
names  of  himself  and  another  or  others.  In  such  cases  the  question 
arises  whether  there  is  a  resulting  trust  for  the  purchaser,  grantor  or 
transferor  or  not.  When  a  person  purchases  property,  whether  free- 
hold, copyhold  or  leasehold,  and  takes  the  conveyance,  not  to  himself 
solely,  but  to  himself  and  others,  or  in  the  name  or  names  of  another 
or  others  only,  and  whether  jointly  or  in  succession,  this  will  not 
operate  as  a  settlement  upon  them  if  strangers,  but  there  will  be  a 
resulting  trust  in  favour  of  the  purchaser.  Withers  v.  Withers,  Amb. 
151 ;  Dyer  v.  Dyer,  2  Cox,  92.  And  a  custom  of  a  manor  that  the 
nominee  should  take  beneficially  is  bad.  Lewis  v.  Lane,  2  M.  &  K. 
449  ;  overruling  Edwards  v.  Fidel,  3  Madd.  237. 

The  rule  is  the  same  where  there  is  a  joint  purchase,  and  the  con- 
veyance is  taken  in  the  name  of  one,  he  will  be  a  trustee  in  respect  of 
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the  share  of  the  other.  Wray  v.  Steele,  2  V.  &  B.  388.  The  doctrine 
both  as  to  a  purchase  in  the  sole  name  of  another  and  the  joint  names 
of  the  purchaser  and  another,  applies  to  personal  as  well  as  real  estate 
(Loyd  V.  Read,  1  P.  W.  607 ;  Eider  v.  Kidder,  10  Ves.  360  ;  Soar  v. 
Foster,  4  K.  &  J.  152  ;  Beecher  v.  Major,  2  Dr.  &  Bm.  431),  though 
the  property  consists  of  shares  in  a  bank  or  company,  by  the  rules  of 
which  there  is  no  benefit  of  survivorship.  Garrick  v.  Taylor,  29  Bea. 
79  ;  aff.  7  Jur.,  N.  S.  1174.  In  this  case,  on  the  facts,  the  court  was 
of  opinion  that  the  purchase  was  intended  to  be  for  the  benefit  of  the 
person  who  proved  to  be  the  survivor.  So  in  Standing  v.  Bowring  (27 
Ch.  D.  341),  where  the  court  held,  upon  the  evidence,  that  a  transfer 
of  stock  belonging  to  A.  was  originally  made  with  the  deliberate  inten- 
tion of  benefiting  B.,  and  not  with  a  view  to  the  creation  of  a  trust,  B. 
was  not,  therefore,  compelled  to  re-transfer  the  stock.  "Where  a  testa- 
trix, before  and  after  she  made  her  will,  purchased  sums  of  stock  in 
the  names  of  herself  and  the  son  of  her  daughter-in-law,  and  by  her 
will  she  gave  the  residue  of  her  estate  to  her  daughter-in-law  for  life, 
and  after  her  death  to  the  son  and  daughter  of  the  daughter-in- 
law,  it  was  held,  that  the  evidence  of  the  son  and  his  wife  was  admis- 
sible as  rebutting  the  presumption  of  a  resulting  trust ;  and  that, 
coupled  with  the  circumstances  under  which  the  stock  was  purchased, 
it  was  sufficient  to  rebut  the  presumption.  Fotckes  v.  Pascoe,  L.  R., 
10  Ch.  343. 

It  may  not  be  out  of  place  to  remark  that  where  stock  has  been 
transferred  into  the  name  of  a  fictitious  person,  in  order  to  defraud 
creditors,  the  court  will  order  a  re-transfer.  Green  v.  Bank  of  Eng- 
land, 3  Y.  &,  C.  722 ;  ArtMr  v.  Mid.  Rail.  Co.,  3  K.  &  J.  204. 

A  conveyance  to  give  a  voting  qualification  does  not  necessarily 
make  the  grantee  a  trustee.  May  v.  May,  33  Bea.  81 ;  comp.  Ghil- 
ders  V.  Childers,  1  De  G.  &  J.  482.  In  Groves  v.  Groves  (3  Y.  &  J. 
163),  where  property  was  purchased  by  one  person  and  conveyed  to 
another  in  order  to  give  the  latter  a  vote  at  parliamentary  elections, 
the  court  would  not  assist  the  purchaser,  and  his  bill,  seeking  to  make 
the  grantee  a  trustee,  was  dismissed.  Parol  evidence  is  admissible  to 
show  that  the  purchase-money  belonged  to  the  real  and  not  the  nominal 
purchaser,  and  then  the  trust  will  result  by  operation  of  law,  and  no 
declaration  of  trust  by  the  trustee  is  necessary  {Gascoigne  v.  Thwing, 
1  Ver.  366  ;  Willis  v.  Willis,  2  Atk.  71) ;  for  trusts  arising  by  opera- 
tion of  law  in  conveyances  are  excepted  out  of  the  operation  of  the  7th 
section  of  the  Statute  of  Frauds  by  the  8th  section.  Ante,  p.  962. 
But  parol  evidence  is  not  admissible  to  show  that  the  purchase  was 
intended  for  the  benefit  of  one  person  when  the  money  was  paid  by 
another,  to  whom  the  estate  is  conveyed  {Bartlett  v.  Pk'kersqill,  1  Ed. 
516  ;  see  S.  C.,  4  Ea.  577,  n. ;  comp.  Heard  v.  Pilley,  L.'  R.,  4  Ch! 
548) ;  though  it  is  admissible  on  behalf  of  the  nominal  purchaser  to 
whom  it  is  conveyed  to  show  that  the  purchase  was  intended  to  be  for 
his  benefit,  and  to  rebut  the  presumption  that  it  was  for  the  benefit  of 
the  person  advancing  the  money.  Beecher  v.  Major,  2  Dr.  &  Sm.  431 ; 
cons,  the  judgment  in  Groves  v.  Groves,  8  Y.  &  J.  163. 
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The  trust  for  the  real  purchaser  may  be  proved  by  a  declaration  of 
trust  by  the  nominal  purchaser  after  the  death  of  the  former.  Ambrose 
V.  Ambrose,  1  P.  W.  321.  And  it  would  seem  that  the  trust  may  be 
proved  bj'  sufficient  evidence  after  the  death  of  the  nominal  purchaser. 
Sug.  V.  &  P.,  14th  ed.,  701 ;  citing  Lench  v.  Lench,  10  Ves.  511.  In 
connection  with  this  subject  it  may  be  mentioned  that  when  a  person 
conveys  property  to  a  stranger,  no  consideration  being  expressed,  and 
nothing  to  show  the  intention,  there  is  a  resulting  trust  for  the  grantor. 
Warman  v.  Seaman,  Fr.  Ch.  306,  308  ;  Sculthorp  v.  Jkirgess,  1  Ves. 
jun.  92.  See,  however,  and  cons.  Young  v.  Peachy,  2  Atk.  254,  257 ; 
San.  Uses,  365  ;  J.  Wms.  E.  P.,  15th  ed.,  189.  But  it  has  been  held 
that  where  a  consideration  is  expressed  to  be  paid  by  the  grantee,  but 
in  fact  is  not  paid,  then,  unless  there  is  some  evidence  in  writing  to 
show  a  trust,  none  will  result  by  operation  of  law  {Leman  v.  Whitley, 
4  Kuss.  423  ;  questioned,  however,  Sug.  V.  &  P.,  14th  ed.,  702) ;  but 
the  grantor  will  be  entitled  to  be  paid  the  purchase-money.  S.  C. 
But  in  Haigh  v.  Kaye  (L.  R.,  7  Ch.  469),  there  was  a  conveyance  by 
A.  to  B.  purporting  to  be  in  consideration  of  a  sum,  which,  in  fact, 
was  not  paid.  There  was  nothing  in  writing  to  show  the  transaction, 
but  B.  admitted  that  he  gave  no  consideration,  claiming,  however,  the 
benefit  of  the  Statute  of  Frauds.  It  was  held,  that  B.  could  not  retain 
the  estate  against  A.,  to  whose  claim  the  Statute  of  Frauds  afforded  no 
answer. 

The  resulting  trust  may  be  rebutted  as  to  the  whole  or  part  of  the 
purchased  property,  and  parol  evidence  is  admissible  for  this  purpose. 
Bellasis  v.  Compton,  2  Ver.  294 ;  Benboiv  v.  Townsend,  1  M.  &  K. 
506  ;  Garrick  v.  Taylor,  29  Bea.  79  ;  aff.  7  Jur.,  N.  S.  1174 ;  Deacon 
V.  Colquhoun,  2  Drew.  21 ;  Fowkes  v.  Pascoe,  L.  R.,  10  Ch.  343  ; 
ante,  p.  970.  The  trust  will  not  result  merely  because  the  purchaser 
has  expressed  his  confidence  that  the  money  will  be  applied  in  a  parti- 
cular way.  Wheeler  v.  Smith,  1  Giff.  300.  Negligence  and  delay  on 
the  part  of  the  real  purchaser  in  asserting  his  rights  will,  as  a  rule,  be 
a  bar  to  them.  Delane  v.  Delane,  7  B.  P.  C.  279  ;  see,  as  to  this  case, 
ib.,  end  of  marginal  note. 
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A  purchase  in  the  name  of  a  wife  (Kingdon  v.  Bridges,  2  Ver.  67  ,* 
Rider  v.  Kidder,  10  Ves.  360 ;  In  re  Eykyn's  Trusts,  6  Ch.  D.  115), 
or  joint  purchase  in  the  name  of  husband  and  wife  (Drew  v.  Martin, 
2  H.  &  M.  130),  or  purchase  in  the  name  of  a  child  (Dyer  v.  Dyer,  2 
Cox,  92 ;  Finch  v.  Finch,  15  Ves.  60 ;  Murless  v.  Franklin,  1  Sw. 
13),  does  not,  like  a  purchase  in  the  name  of  a  stranger,  create  a  re- 
sulting trust  in  favour  of  the  husband  or  parent,  but  is  presumed  to 
be  a  gift  or  advancement  to  or  for  the  benefit  of  the  wife  or  child. 
Upon  the  same  principle,  if  a  person  takes  a  mortgage  in  the  names 
of  himself  and  wife,  it  is  in  the  nature  of  a  purchase  in  their  joint 
names,  and  the  wife  surviving  will  be  entitled  to  the  money  lent. 
Christ's  Hospital  v.  Budgin,  2  Ver.  683.  Such  purchases  would  seem 
to  be  within  the  statute  of  13  Eliz.  c.  5  {ante,  p.  288),  and,  so  far  as 
they  are  voluntary,  may  in  certain  cases  be  avoided  by  creditors  (see 
Christy  v.  Courtenay,  13  Bea.  96 ;  Barrack  v.  M'Culloch,  3  K.  &  J. 
110 ;  and  cons.  Dreiv  v.  Martin,  2  H.  &  M.  130) ;  but  they  are  not 
within  the  27  Eliz.  c.  4  (ante,  p.  295),  and  are  good  as  against  subse- 
quent purchasers.     lb. 

The  same  rules  apply  to  personal  estate  ;  and  where  the  owner  of 
stock  transfers  it  into  the  names  of  himself  and  his  wife  (Dummer  v. 
Pitcher,  2  M.  &  Z.  262  ;  Low  v.  Carter,  1  Bea.  426  ;  Vance  v.  Vance, 
ib.  605  ;  Poole  v.  Odling,  31  L.  J.,  Ch.  439),  or  himself,  his  wife,  and 
a  stranger  (In  re  Eyhyn's  Trusts,  6  Ch.  D.  115),  the  presumption  is 
that  a  benefit  or  advancement  is  intended  for  her  if  she  survives,  and 
there,  will  be  no  resulting  trust  for  the  transferor  unless  he  survives 
his  wife.  The  rule  is  the  same  where  the  transfer  is  into  the  names 
of  parent  and  child.  Sayre  v.  Hughes,  L.  R.,  5  Eq.  876  ;  see  Re  De 
Visme,  2  D.,  J.  &  S.  17.  So  where  it  is  transferred  into  the  names  of 
a  parent,  a  married  daughter,  and  her  husband,  if  the  husband  be  the 
survivor  he  will  be  entitled.  Batstone  v.  Salter,  L.  R.,  10  Ch.  431. 
A  transfer  by  a  husband  in  failing  health  of  his  banking  account  to 
the  joint  names  of  himself  and  wife,  cheques  to  be  drawn  by  either, 
does  not  give  her  the  right  by  survivorship  to  the  balance.  Marshal 
v.  Crutivell,  L.  R.,  20  Eq.  328.  The  rule  which  has  been  stated  only 
applies  to  the  case  of  a  lawful  wife,  and  not  to  a  purchase  in  the  name 
of  a  person  with  whom  the  purchaser  has  (in  form)  contracted  a  mar- 
riage, but  which  in  fact  is  void.     Soar  v.  Foster,  4  K.  &  J.  152. 

The  principle  stated  does  not  apply  where  the  purchase  or  transfer 
is  by  a  mother  in  the  name  of  a  child  or  in  the  names  of  herself  and 
child.  In  Sayre  v.  Hughes  (L.  R.,  5  Eq.  376),  it  was  held  that  it  did. 
In  that  case  Stuart,  V.-C,  observed  (p.  381),  referring  to  Dyer  v.  Dyer 
(2  Cox,  92),  ",the  word  '  father '  does  not  occur  in  L.  C.  B.  Eyre's 
judgment,  and  it  is  not  easy  to  understand  why  a  mother  should  be 
presumed  to  be  less  disposed  to  benefit  her  child  in  a  transaction  of 
this  kind  than  a  father."  Comp.  Re  De  Vis7ne,  2  D.,  J.  &  S.  17. 
But  in  Bennet  v.  Bennet  (10  Ch.  D.  474),  it  was  held  that  there  is  no 
obligation,  according  to  the  rules  of  equity,  on  a  mother  to  advance  or 
make  a  provision  for  her  child,  as  in  the  case  of  a  father ;  and  there- 
fore, when  she  makes  a  purchase  or  investment  in  the  name  of  her 
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child,  or  in  the  joint  names  of  herself  and  her  child,  that  does  not  of 
itself  afford  the  presumption  of  advancement :  in  such  a  case  the  in- 
tention to  advance  is  a  question  of  evidence.  But  in  the  case  of  a 
widowed  mother  very  little  evidence  is  required.     See  ib.  479,  480. 

The  doctrine  of  advancement  applies  in  the  case  of  a  person  who  has 
placed  himself  in  loco  parentis  to  another.  See  Loyd  v.  Bead,  1  P.  W. 
607 ;  Ebrand  v.  Dancer,  2  Ch.  Ca.  26  ;  Currant  v.  Jacjo,  1  Coll.  261  ; 
Tucker  v.  Burrow,  2  H.  &  M.  615  ;  Forrest  v.  Forrest,  11  Jur.,  N.  S. 
317 ;  Powys  v.  Mansfield,  3  M.  &  Cr.  359  ;  Sayre  v.  Hughes,  L.  K., 
5  Eq.  876,  S80.  A  loan  by  a  son,  who  is  a  solicitor,  of  his  parent's 
money  in  his  own  name  is  not  within  the  rule,  and  the  onus  would  be 
upon  him  of  showing  that  an  advancement  was  intended.  Garrett  v. 
Wilkinson,  2  De  G.  &  S.  244.  When  a  purchase  in  the  name  of  a 
wife  or  child  is  made,  but  the  purchase-money  is  not  paid  in  the  life- 
time of  the  purchaser,  the  wife  or  child  is  entitled  to  the  property,  and 
to  have  the  purchase-money  paid  out  of  the  purchaser's  personal  estate. 
Drew  V.  Martin,  2  H.  &  M.  130  ;  see  Bedington  v.  Bedington,  3  Kidg. 
P.  C.  106  ;  Skidmore  v.  Bradford,  L.  R.,  8  Eq.  134.  And  a  contract 
to  buy  stock  in  the  names  of  husband  and  wife,  though  the  transfer  be 
not  completed  in  the  lifetime  of  the  husband,  enures  to  the  wife's 
benefit.     Vance  v.  Vance,  1  Bea.  605. 

A  purchase  in  the  joint  names  of  the  father  and  child  makes  them 
joint  tenants.  Scroope  v.  Scroope,  Fr.  Ch.  171 ;  Grey  v.  Grey,  2  Sw. 
594,  599.  But  in  one  case,  where  the  father  had  no  other  estate  to 
which  a  judgment  creditor  could  resort,  he  was  relieved  in  equity 
against  the  survivorship  at  law.  Stileman  v.  Ashdown,  2  Atk.  477 ; 
but  see  Sug.  V.  &  P.  14th  ed.  705.  In  the  case  of  copyholds  for 
lives,  if  a  surrender  be  taken  by  the  father,  the  purchaser,  in  the 
names  of  himself  and  his  son,  to  hold  to  them  successively,  the  latter 
will  not  be  a  trustee,  but  entitled  beneficially  if  he  survives.  Dyer  v. 
Dyer,  2  Cox,  92 ;  Skeats  v.  Skeats,  2  Y.  C.  C.  9.  Even  where  a 
father  purchased  a  copyhold  estate,  and  was  admitted  to  hold  to  him- 
self during  the  hves  of  his  children  successively,  and  afterwards  devised 
the  property,  the  children  were  held  entitled  as  against  the  devisee. 
Jeans  v.  Cooke,  24  Bea.  513.  A  purchase  by  the  father  in  the  joint 
names  of  his  child  and  a  stranger  enures  to  the  benefit  of  the  child, 
and  there  will  neither  be  a  resulting  trust  in  favour  of  the  father  nor 
benefit  of  survivorship  in  equity  in  favour  of  the  stranger,  who  will  be 
a  mere  trustee  for  the  child.  Lamplvgh  v.  Lamplvgh,  1  P.  W.  Ill ; 
Finch  V.  Finch,  15  Ves.  43  ;  Cralh  v.  Crahb,  1  M.  &  K.  511.  It  has 
been  held  that  where  the  son  is  already  fully  advanced  by  bis  father, 
this  is  evidence  that  no  advancement  was  intended.  Loyd  v.  Bead, 
1  P.  W.  608 ;  Pole  v.  Pole,  1  Ves.  sen.  76.  But  this  does  not  apply 
where  the  child  is  only  advanced  i?i  part.  Grey  v.  Grey,  2  Sw.  594, 
600.  When  the  purchase  is  in  the  name  of  a  child,  but  the  purchased 
lands  are  bound  by  the  father's  covenant  to  settle  them  under  articles, 
the  child  will  be  a  trustee  for  those  entitled  under  the  articles.  Blake 
V.  Blake,  7  B.  P.  C.  241. 
,  When  it  appears  by  the  conveyance  itself  that  a  trust  was  intended,  the 
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presumption  of  advancement  will  be  rebutted.  Thus,  if  the  convey- 
ance be  taken  in  the  name  of  the  son  "  in  trust  for  the  father,"  it  will 
not  be  a  case  of  advancement.  Keats  v.  Hewer,  10  Jur.,  N.  S.  1040. 
And  where  a  prima  facie  case  of  advancement  is  made  out,  written  or 
parol  evidence  dehors  the  deed  is  admissible  either  to  rebut  or  fortify 
the  presumption.  Kilpin  v.  Kilpin,  1  M.  &  K.  520;  see  Hall  y. 
Hill,  1  Dr.  &  War.  94,  114.  As  a  very  general  rule,  the  facts  relied 
upon,  as  rebutting  the  presumption  of  advancement,  must  be  contem- 
poraneous with  the  purchase  or  immediately  preceding  or  after,  and 
so  as  to  be  fairly  connected  with  it.  Murless  v.  Franklin,  1  Sw.  13  ; 
Sidviouth  V.  Sidmouth,  2  Bea.  447 ;  Tucker  v.  Burrow,  2  H.  &  M. 
515,  524 ;  Willia^ns  v.  Williams,  32  Bea.  370 ;  Dumper  v.  Dumper, 
3  Giff.  588.  In  a  recent  case,  however,  the  presumption  that  an 
advancement  (by  transfer  of  stock)  was  intended,  was  held  to  be  re- 
butted by  the  oath  of  the  transferor  years  after  the  transfer,  that  it 
was  made  under  a  misapprehension  of  its  legal  effect,  and  that  no  trust 
was  intended.  Devoy  v.  Devoy,  3  Sm.  &  G.  403  ;  comp.,  however, 
the  last  cited  cases;  and  see  Stone  v.  Stone,  3  Jur.,  N.  S.  708.  But 
subsequent  acts  or  declarations  of  the  child  in  whose  name  the  pur- 
chase is  made  may  be  evidence  against  hivi.  Sidnnouth  v.  Sidmouth, 
2  Bea.  447,  455.  The  general  rule,  however,  is,  that  as  against  the  other 
party  the  evidence  should  consist  of  matters  substantially  contempo- 
raneous. What  is  or  is  not  sufficient  to  rebut  the  presumption  is  often 
a  question  of  much  nicety. 

The  possession  of  the  estate  and  receipt  of  the  rents  by  the  father 
during  his  life  will  not  be  sufficient  to  rebut  the  presumption  {Lam- 
plugh  V.  Lamplugh,  1  P.  W.  Ill ;  Taylor  v.  Taylor,  1  Atk.  386 ; 
Christy  v.  Courtenay,  13  Bea.  96  ;  nor  disbursements  by  the  father 
of  money  in  repairs  on  the  estate,  or  the  like.  Shales  v.  Shales, 
Fr.  Ch.  252.  In  Stock  v.  M'Avoy  (L.  K.,  15  Eq.  55)  a  father  purchased 
a  cottage  in  the  name  of  his  son.  Shortly  after,  the  father  exercised 
acts  of  ownership  by  giving  a  notice  to  quit,  and  during  his  life 
receiving  the  rents  and  paying  the  outgoings ;  it  was  held,  although 
there  was  evidence  of  declarations  by  the  father  that  after  his  death 
the  cottage  was  to  be  the  son's,  that  the  purchase  was  not  an  advance- 
ment. And  if  money  be  invested  in  the  funds  by  a  father  in  the  name 
of  his  son,  the  dividends  of  which  are  received  by  the  father  under  a 
power  from  the  son,  this  will  not  negative  the  presumption  that  an 
advancement  was  intended.  Sidmouth  v.  Sidmouth,  2  Bea.  447  ;  see 
Scawin  v.  Scawin,  1  Y.  C.  C.  65 ;  George  v.  Howard.,  7  Pri.  646 ; 
Christy  v.  Courtenay,  13  Bea.  96 ;  Hepworth  v.  Hepuorth,  L.  E.,  11 
Eq.  10.  But  in  Smith  v.  Warde  (15  Sim.  56),  where  A.  directed 
stock  to  be  purchased  in  the  names  of  himself  and  wife  in  trust  for 
their  son,  and  the  stock  was  purchased  in  the  names  of  A.  and  his 
wife,  he  receiving  the  dividends  up  to  his  death ;  it  was  held,  that 
neither  his  wife,  who  survived  him,  nor  his  son,  was  entitled  to  the 
stock,  but  that  it  formed  part  of  his  assets.  SeeHoyes  v.  Kindersley, 
2  Sm.  &  G.  195  ;  Bone  v.  Pollard,  24  Bea.  283.  A  devise  or  bequest 
(Crabb  v.  Crabh,  1  M.  &  K.  511 ;  Dumvxer  v.  Pitcher,  2  M.  &  K. 
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262 ;  Jeans  v.  Cooke,  24  Bea.  513),  or  lease  (Murless  v.  Franklin,  1 
Sw.  13)  of  the  purchased  property  by  the  parent  or  husband  subse- 
quent to  the  purchase  will  not  rebut  the  presumption  of  advancement. 
A  case  of  election  may,  however,  sometimes  be  raised.  See  ante,  tit. 
"Election."  And  if  part  of  the  property  be  bequeathed,  and  then 
transferred  into  the  name  of  a  child,  he  will  take  it  discharged  .from 
any  trusts.  Hepicorth  v.  Hepworth,  L.  K.,  11  Eq^  10.  If  stock 
which  was  standing  in  the  joint  names  of  husband  and  wife  is  sold 
out,  the  proceeds,  though  retained  by  her,  are  nevertheless  his  pro- 
perty,    lie  Gadbury,  11  W.  R.  895. 
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A  trustee  may  accept  the  office  of  trustee  by  executing  the  trust 
deed,  where  there  is  one;  or,  in  the  case  of  a  will,  by  expressly 
assenting  to  the  trust,  and  prima  facie  he  is  presumed  to  assent  to  a 
devise.  Per  Rolfe,  B.,  Boe  v.  Harris,  16  M.  &  W.  519,  521 ;  see 
Ld.  Montford  v.  Ld.  Cadogan,  19  Ves.  638.  He  will  in 
general  be  bound  by  the  recitals  of  the  trust  deed  which  he  has 
executed.  Urdi  v.  Walker,  3  M.  &  C.  702 ;  see  Gore  v.  Bowser,  3 
Sm.  &  G.  1,  6  ;  Story  v.  Gape,  2  Jur.,  N.  S.  706.  Acceptance  of  the 
office  may  be  proved  by  the  interference  of  the  trustee  with  the  trust 
property,  as  by  bringing  an  action  concerning  it.  Montford  v.  Cado- 
gan, 17  Ves.  485,  489.  And  an  executor,  who  is  a  trustee,  cannot 
act  in  the  former  capacity  and  refuse  to  act  in  the  latter.  Mucklow  v. 
Fidler,  Jac.  198.  Neither  can  a  trustee  so  act  with  reference  to 
a  trust  fund  as  to  leave  himself  at  liberty  to  say  afterwards  either  that 
he  did,  or  that  he  did  not,  act  as  trustee.  Conyngham  v.  Conyngham, 
1  Ves.  sen.  522 ;  Stacey  v.  Elph,  1  M.  &  K.  195. 

A  person  may  become  a  trustee  in  fact  though  not  of  right,  and  if 
he  becomes  possessed  of  any  trust  fund,  with  notice  of  the  trust,  he 
will  be  bound  by  it.  See  Rackham  v.  Siddall,  1  Mac.  &  G.  607 ; 
Hennessey  v.  Bray,  33  Bea.  96.  The  representatives  of  a  deceased 
trustee  will  incur  personal  responsibility  by  paying  away  the  residue 
of  their  testator's  estate,  if  afterwards  a  debt  is  discovered  to  which  it 
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is  liable,  though  they  had  no  notice.  KnatchbuU  v.  Fearnhead,  3  M. 
&  C.  122  ;  see  now  22  &  23  Vict.  c.  35,  s.  29,  ante,  p.  260.  And  if 
property  has  been  distributed  among  the  legatees  of  a  person  who  has 
committed  a  breach  of  trust,  though  in  ignorance  of  this  fact,  those 
who  are  damnified  by  the  breach  of  trust  may  recover  from  the  lega- 
tees. March  v.  Russell,  3  M.  &  C.  31.  When  executors  have  made 
an  assignment  on  the  appointment  of  a  new  trustee,  they  lose  their 
character  of  executors  and  become  trustees  only.  Smith  v.  Smith,  1 
Dr.  &  S.  884.  And  an  executor,  to  whom  a  legacy  is  given  upon 
trust,  ceases  to  hold  it  as  executor  from  the  time  he  has  appropriated 
it  to  the  purposes  of  the  trust.  Philli'po  v.  Mimnings,  2  M.  &  G.  309  ; 
see  Dix  v.  Burforcl,  19  Bea.  409.  '  After  a  trustee  has  once  accepted 
the  office  he  cannot,  of  his  own  authority,  renounce  or  divest  himself 
of  his  trust,  unless  all  the  cestuis  que  trust  agree,  or  he  is  discharged 
under  the  provisions  of  the  instrument  creating  the  trust,  or  by  the 
Court  of  Chancery.  Chalmer  v.  Bradley,  1  J.  &  W.  68.  These 
matters  will  be  considered  hereafter. 

Every  one  may  disclaim  a  trust  and  trust  estate  {Moyle  v.  Moyle,  2 
E.  &  My.  710,  715),  and  this  is  most  conveniently  effected  by  a  deed 
of  disclaimer  {Stacey  v.  Elph,  1  M.  &  K.  195,  199),  which  should  be 
executed  within  a  reasonable  time,  though  it  will  operate  even  if 
executed  after  a  considerable  lapse  of  time,  but  the  non-execution 
before  should  be  accounted  for.  See  Doe  v.  Harris,  16  M.  &  W.  517 ; 
Noble  V.  Meymott,  14  Bea.  471.  Merely  temporarily  taking  care  of  a 
settlement  does  not  preclude  a  trustee  named  by  it  from  disclaiming 
the  trusts  {Evans  v.  John,  4  Bea.  35),  but  exercising  acts  of  owner- 
ship does.  Bence  v.  Gilpin,  L.  E.,  3  Ex.  76.  It  should  be  a  dis- 
claimer, not  a  conveyance  of  the  estate  disclaimed,  though  where  there 
is  a  conveyance  with  intent  to  disclaim,  it  would  most  probably  be 
sufficient  as  a  disclaimer,  and  not.  be  held  to  be  evidence  of  a  previous 
acceptance  of  the  office.  Nicloson  v.  Wordstvorth,  2  Sw.  365,  372  ;  see 
Urch  V.  Walker,  3  M.  &  C.  702.  A  deed  (except  in  the  case  of  a 
feme  covert,  8  &  9  Vict.  c.  106, .s.  7)  is  not  absolutely  necessary  in 
every  case,  but  a  deed  is  the  best  evidence  of  the  disclaimer.  Stagey 
V.  Elph,  1  M.  &  K.  195  ;  Townson  v.  Tickell,  3  B.  &  A.  31 ;  Beghie 
V.  Crook,  2  B.  N.  C.  70.  A  disclaimer  by  the  counsel  of  a  trustee  at 
the  bar  is  sufficient.  Foster  v.  Daiuher,  1  Dr.  &  S.  172.  When 
executed  it  operates  retrospectively,  making  the  other  trustees  sole 
trustees  ah  initio.  Peppercorn  v.  Wayman,  5  De  G.  &  S.  230.  But 
if  one  of  several  trustees,  covenantees,  disclaims,  the  others  cannot  sue 
alone  at  law  on  the  covenant  in  his  lifetime.  Wetherell  v.  Langston, 
1  Ex.  634.  Sometimes  there  are  two  sets  of  trustees  in  connection 
with  a  fund,  as  where  there  are  trustees  of  a  fund  in  a  settlement 
which  is  subject  to  a  power  of  appointment,  and  the  appointor  appoints 
to  trustees  on  certain  trusts.  In  such  a  cas^  it  was  held  that  under 
the  circumstances  the  trustees  of  the  settlement  were  not  bound  to 
hand  over  the  trust  funds  to  the  trustees  under  the  appointment  in 
Busk  V.  Aldam,  L.  E.,  19  Eq.  16  ;  but  in  Scotney  v.  Lomer,  29  Ch.  D. 
535,  that  they  were. 
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The  Estate  of  Trustees — Bankruptcy — Delegation  of  Authority.] 
Questions  often  arise  in  wills  and  sometimes  in  deeds,  where  trustees 
have  particular  duties  to  perform  with  respect  to  real  property, 
whether  the  legal  estate  is  vested  in  them,  and,  if  so,  for  what  period. 

In  Wright  v.  Pearson  (1  Ed.  119,  125),  Lord  Keeper  Henley 
ohserved,  that  all  trusts  were  not  executed  by  the  Statute  of  Uses,  but 
only  such  as  were  held  by  trustees  for  the  immediate  use  of  another, 
and  not  where  the  trustees  were  to  perform  a  trust  themselves,  subject 
to  which  others  were  to  have  the  benefit  of  the  estate.  And  in  a 
later  case  it  was  laid  down,  that  whenever  any  act  was  to  be  done  it 
was  a  trust,  and  not  a  use  executed.  In  other  words,  if  the  trustees 
were  to  do  some  act,  they  took  the  legal  estate  in  order  to  enable  them 
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to  do  the  act,  a  trust  being  created  in  favour  of  those  for  whom  the 
act  was  to  be  done.  Mott  v.  Buxton,  7  Yes.  201.  If  a  testator  had 
only  an  equitable  estate  and  the  trustee  had  no  duties  to  perform,  he 
took  no  estate,  but  if  he  had,  then  he  took  such  an  estate  in  equity  as 
would  enable  him  to  perform  them.  See  2  Jarm.  Wills,  4th  ed., 
309.  It  has  been  held  that  although  the  estate  might  be  limited  to 
trustees  and  their  heirs  or  executors,  to  the  use  of  them  and  their 
heirs,  they  did  not  necessarily  take  the  fee  absolutely,  but  in  some 
cases  an  estate  determinable  when  the  purpose  for  which  it  was  created 
was  accomplished.  Thus  in  a  deed,  a  limitation  to  the  use  of  trustees 
and  their  heirs  upon  trust  to  pay  an  annuity  to  A.  for  life  and  for 
certain  other  trusts,  and  after  A.'s  death  to  the  same  trustees  for  a 
term,  was  held  not  to  give  them  the  legal  estate  in  fee  absolutely,  but 
an  estate  determinable  on  A.'s  death,  when  the  term  would  arise. 
Curtis  V.  Price,  12  Ves.  89  ;  see  Beaumont  v.  M.  of  Salisbury,  19  Bea. 
198.  But  if  the  limitation  of  the  term  in  such  a  case  had  been  to 
different  trustees,  the  fee  in  the  first  trustees  would  not  be  cut  down,  it 
being  considered  that  the  other  trustees  were,  or  might  be,  intended 
to  take  an  equitable  term.  Lewis  v.  Rees,  3  K.  &  J.  132  ;  see  Colmore 
v.  Tyndall,  2  Y.  &  J.  605  ;  cons.  Wyhham  v.  Wykham,  18  Ves.  395. 
But  Curtis  V.  Price,  sup.,  "  stands  by  itself,"  per  James,  L.J.,  in 
Cooper  V.  Kynock,  L.  E.,  7  Ch.  D.  898,  403,  and  there  would  seem 
to  be  no  such  estate  as  a  terminable  fee;  see  Collier  v.  Walters, 
L.  E,.,  17  Eq.  252,  infra.  Again,  although  no  words  of  limitation 
might  be  used  appropriate  to  the  devise  of  the  fee,  it  was  held  that 
trustees  would  nevertheless  take  the  fee  if  necessary  to  enable  them  to 
effectuate  the  purposes  of  the  will.  See  Doe  v.  Homfray,  6  A.  &  E. 
206.  A  general  devise  to  trustees  and  their  heirs  under  a  will,  the 
purposes  of  which  require  them  to  have  some  legal  estate  of  freehold, 
prima  facie  gives  the  fee,  and  it  lies  on  the  parties  alleging  that  they 
take  a  less  estate  to  show  what  less  estate  will  serve  the  purpose. 
Collier  v.  Walters,  L.  E.,  17  Eq.  252.  See  S.C.  nom.  Collier  v. 
McBean,  34  Bea.  426,  in  which  Lord  Eomilly  decided  that  the 
trustees  did  not  take  an  absolute  but  a  terminable  fee,  but  see  sup. 
These  questions  arose,  and  still  arise,  for  the  most  part  under  wills, 
with  reference  to  which  there  are  two  important  sections  in  the  act  of 
1  Vict.  c.  26,  which  will  be  noticed  in  due  course.  Wills  prior  to  the 
act  were,  and  would  be  still  where  the  act  does  not  apply,  in  general 
construed  so  as  to  give  the  trustees  the  legal  estate  to  the  extent,  and 
to  the  extent  only,  that  might  be  requisite  for  the  purposes  of  the 
will.  See  Watson  v.  Pearson,  2  Ex.  693;  Blagrave  v.  Blagrave, 
4  Ex.  550. 

Thus  a  devise  to  the  intent  that  the  trustees  should  receive  rents 
and  pay  them  over  to  or  apply  them  for  the  benefit  of  the  cestui  que 
trust,  was  held  to  vest  the  legal  estate  in  the  trustees  for  the  period 
necessary  to  accomplish  the  trust  created  {Silvester  v.  Wilson,  2  T.  E. 
444  ;  Doe  v.  Homfray,  6  A.  &  E.  206  ;  Reynell  v.  Reyncll,  10  Bea.  21 ; 
Stevenson  v.  Mayor  of  Liverpool,  L.  E.,  10  Q.  B.  si) ;  but  the  legal 
estate  was  held  not  to  be  executed  in  the  trustees  when  the  trust  was 
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merely  to  permit  and  suffer  (Right  v.  Smith,  12  Ea.  455 ;  Doe  v, 
Bolton,  11  A.  &E.  188  ;  see  Canvardinev.  Carwardine,  1  Ed.  36,  n.), 
or  to  pay  to  or  permit  and  suffer  the  cestui  que  trust  to  receive  them 
{Doe  V.  Biggs,  2  Taunt.  109  ;  Barker  v.  Greenwood,  4  M.  &  W.  421 ; 
Baker  v.  White,  L.  R.,  20  Eq.  166),  unless  the  trustees  had  to 
exercise  a  control  over  the  rents  or  profits  received  (see  Gregory  v. 
Henderson,  4  Taunt.  772),  as  was  the  case  when  a  feme  covert  was 
entitled  for  her  separate  use  {Harton  v.  Harton,  7  T.  R.  652),  and 
the  trustees  took  the  fee  in  such  cases  where  there  were  successive 
limitations  for  the  separate  use  of  females,  with  intermediate  limita- 
tions in  tail.  lb. ;  Brown  v.  Whiteway,  8  Ha.  145  ;  Toller  v.  Att- 
wood,  15  Q.  B.  929;  see  Hawkins  v.  Luscombe,  2  Sw.  391. 

It  was  often  a  question  of  difficulty  whether,  under  a  devise  to 
trustees  to  pay  debts  and  legacies  or  to  raise  money,  they  took  the  fee 
or  a  chattel  interest  only,  determinable  when  the  purpose  of  the  trust 
was  accomplished.  Under  a  devise  to  trustees  to  hold  for  payment  of 
debts  and  legacies,  remainder  to  A.  for  life  with  remainders  over,  it  was 
held  that  the  trustees  took  an  indefinitive  term  of  years.  Cordal's 
Case,  Cro.  El.  316 ;  Carter  v.  Barnadiston,  1  P.  W.  509.  But  in 
such  cases  the  trustees  would  now  take  the  fee  or  whole  interest  of  the 
testator  {post,  p.  981).  See  Spence  v.  Spence,  12  C.  B.,  N.  S.  199,  a 
case  since  the  Wills  Act  {post,  p.  982).  When  the  estate  was  devised 
to  trustees  upon  trust  for  the  payment  of  debts  in  aid  of  the  personal 
estate,  they  took  the  legal  estate  in  fee.  Murthwaite  v.  Jenkinson, 
2B.  &  C.  357;  Doe  v.  Ewart,  7  A.  &  E.  636;  cons.  Hawker  v. 
Hawker,  3  B.  &  Al.  537 ;  Poad  v.  Watson,  6  E.  &  B.  619.  Where  a 
testator  directed  that  his  debts  should  be  paid  by  his  executrix  and 
executor  therein  named  (his  wife  and  son),  and  he  then  devised  all  his 
freehold  and  copyhold  estates,  his  leaseholds  and  other  personal  estate 
to  them,  in  "  trust  for  his  wife  during  her  life,"  and  after  her  decease  to 
pay  certain  legacies  and  subject  thereto  for  his  son  absolutely,  it  was 
held  that  the  legal  estate  in  the  real  property  was  not  limited  to  the 
widow  for  life  with  remainder  to  the  son,  but  was  vested  in  the  two  as 
joint  tenants  in  fee,  and  that  as  the  executors  took  the  whole  legal  fee 
as  joint  tenants,  the  direction  to  them  to  pay  debts  charged  the  real 
estate  with  debts,  though  they  took  unequal  beneficial  interests  in  it. 
In  re  Tanqueray-Willaume  and  Landau,  20  Ch.  D.  465.  Where  a 
testator  directed  bis  debts  to  be  paid,  and  devised  specific  real  estate 
to  four  persons  (whom  he  afterwards  named  as  his  executors),  in  fee, 
upon  trust,  to  receive  the  rents  and  apply  the  same  for  the  benefit  of 
A.  for  life,  and  after  her  death  upon  trust  for  the  issue,  children  or 
child  of  A.,  and  the  testator  devised  the  residue  of  his  estate  and 
effects  (subject  to  and  charged  with  the  payment  of  his  debts)  to  one  of 
his  trustees  absolutely,  for  his  own  use  and  benefit,  it  was  held  that 
by  reason  of  the  direction  that  the  testator's  debts  should  be  paid,  the 
trustees  took  the  whole  legal  estate  in  fee  simple  in  the  estate  devised 
to  them.     Marshall  v.  Gingell,  21  Ch.  D.  790. 

So,  under  a  direction  to  raise  by  sale  or  mortgage  sufficient  to  pay 
debts,  &c.,  the  trustees  take  the  fee.     Bagshaw  v.  Spencer,  1  Ves.  sen. 
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142 ;  see  Eackham  v.  Siddall,  1  Mac.  &  G.  607.  So,  as  a  general 
rule,  under  a  devise  to  trustees  and  their  heirs  in  trust  to  grant  leases 
indefinitely  (Doe  v.  Willan,  2  B.  &  Al.  84 ;  Doe  v.  Walbank,  2  B.  &  Ad. 
554  ;  comp.  Doe  v.  Simpson,  5  Ea.  162  ;  Acklandy.  Lutley,  9  A.  &  E. 
879) ;  if  the  trustees  have  also  other  duties  to  perform  from  which  it 
can  he  inferred  that  they  were  intended  to  take  the  fee ;  hut  not 
otherwise,  it  would  seem  {Doe  v.  Cafe,  7  Ex.  675,  684),  for  instance, 
not  where  the  object  in  granting  the  leases  is  to  provide  a  fund  to  pay 
debts  or  legacies,  subject  to  which  the  property  is  given  over.  Ack- 
land  V.  Pring,  3  Sc.  N.  E.  297.  And  a  mere  power  to  grant  leases, 
particularly  for  a  limited  term,  is  not  of  itself  sufficient  to  give  the 
legal  estate  in  fee.  Doe  v.  Cafe,  7  Ex.  684.  Secus  where  there  is_a 
direction  to  apply  the  value  of  timber  in  payment  of  debts,  for  this 
implies  a  power  to  cut  it,  which  trustees  cannot  do  unless  they  take 
the  fee.  Collier  v.  Walters,  L.  E.,  17  Eq.  252,  265.  Under  a  devise 
to  trustees  and  the  survivor,  his  executors  and  administrators,  upon 
trust  to  pay  certain  life  annuities,  it  was  held  that  the  trustees  took 
an  estate  for  the  several  lives  of  the  annuitants.  Doe  v.  Simpson, 
5  Ea.  162.  With  respect  to  the  estate  of  trustees  to  preserve  contin- 
gent remainders,  this  of&ce  performed,  the  estate  of  the  trustees 
determined.  Doe  v.  Hicks,  7  T.  E.  433 ;  Curtis  v.  Price,  12  Ves. 
89,  100. 

Except  in  those  cases  in  which  trustees,  by  the  express  terms  of  the 
limitation  or  devise,  took  the  legal  estate  in  fee  absolutely  and  irre- 
spective of  any  special  purpose  to  be  accomplished,  when  the  purposes 
for  which  the  estate  had  been  given  to  them  were  accomplished  or 
were  at  an  end,  their  estate  terminated,  and  the  next  vested  estate 
became  a  legal  estate  in  possession,  and  mere  words  importing  a 
transfer  of  the  estate  to  the  cestuis  que  trust  did  not  render  an  actual 
conveyance  necessary.  Doe  v.  Ironmonger,  3  Ea.  538 ;  Doe  v. 
Nicholls,  1  B.  &  C.  336 ;  see  Tucker  v.  Johnson,  16  Sim.  341 ; 
Cooke  V.  Blake,  1  Ex.  220.  These  rules  were  applicable,  also  in 
general,  where  the  devise  was  of  copyholds.  There  is,  however,  this 
difference  to  be  noticed  between  copyholds  and  freeholds,  that  although 
there  may  be  no  devise  to  the  use  of  the  trustees,  if  the  property  is 
copyhold  the  trustees  will  nevertheless  take  the  legal  estate,  copyholds 
not  being  within  the  Statute  of  Uses.  Kigclen  v.  Vallier,  2  Ves.  sen. 
257.  Thus,  under  a  devise  of  copyholds  to  A.  in  trust  for  B.,  A.  takes 
the  legal  estate,  as  he  would  have  done  under  the  old  method  of 
surrendering  to  the  use  of  a  will,  followed  by  a  subsequent  devise. 
See  Houston  v.  Hughes,  6  B.  &  C.  403 ;  2  Jarm.  Wills,  4th  ed.,  308. 
But,  as  in  the  case  of  freeholds,  although  the  testator  might  devise 
copyhold  property  to  the  trustees  and  their  heirs,  the  estate  would  not 
endure  in  general  beyond  the  purposes  which  were  intended  to  be 
accomplished  by  means  of  it.  Doe  v.  Barthrop,  5  Taun.  382  ;  Baker 
V.  White,  L.  E.,  20  Eq.  166.  In  Allen  v.  Bewsey,  7  Ch.  D.  453, 
there  was  a  devise  of  freeholds  and  copyholds  to  A.  and  B.  and 
their  heirs,  &c.,  upon  trust  during  the  life  of  J.  to  receive  the  rents 
thereof  and  pay  the  same  to  J.  for  life,  or  otherwise  to  permit  J.  to 
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receive  them  ;  followed  by  a  devise,  after  J.'s  decease,  to  the  use  of 
the  heirs  of  his  body.  The  testator  appointed  A.,  B.,  and  J.  executors 
of  his  will,  and  declared  that  the  receipts  of  his  said  trustees  and 
executors  for  any  money  payable  under  the  will  should  be  a  sufficient 
discharge  to  any  person  paying  the  same.  The  question  was  what 
estate  J.  took  in  the  property  having  regard  to  the  operation  of  the 
rule  in  Shelley's  Case,  ante,  p.  217,  it  was  held  (not  following  Baker 
V.  Parson,  42  L.  J.,  Ch.  228),  that  J.  took  a  legal  estate  tail  in  the 
freeholds,  and  an  equitable  estate  for  life  in  the  copyholds. 

By  the  1  Vict.  c.  26,  it  is  enacted,  that  where  any  real  estate  (other 
than  or  not  being  a  presentation  to  a  church),  shall  be  devised  to  any 
trustee  or  executor,  such  devise  shall  be  construed  to  pass  the  fee 
simple  or  other  the  whole  estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will  on  such  real  estate,  unless  a  definite  term 
of  years  absolute  or  determinable,  or  an  estate  of  freehold  shall  thereby 
be  given  him  expressly  or  by  implication  (s.  30). 

Where  any  real  estate  shall  be  devised  to  a  trustee  without  any 
express  limitation  of  the  estate  to  be  taken  by  such  trustee,  and  the ' 
beneficial  interest  in  such  real  estate  or  in  the  surplus  rents  and  profits 
thereof,  sliall  not  be  given  to  any  person  for  life,  or  such  beneficial 
interest  shall  be  given  to  any  person  for  life,  but  the  purposes  of  the 
trust  Tix&y  continue  beyond  the  life  of  such  person,  such  devise  shall 
be  construed  to  vest  in  such  trustee  the  fee  simple  or  other  the  whole 
legal  estate  which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate,  and  not  an  estate  determinable  when  the  purposes  of  the 
trust  shall  be  satisfied  (s.  31).  Sect.  30  seems  to  have  reference  to 
such  cases  as  CordaVs  Case  and  Garter  v.  Barnadiston  [ante,  p.  979) ; 
but  not,  it  would  seem,  to  cases  of  the  same  kind  as  Doe  v.  Simpson 
{ante,  p.  980)  (Sug.  E.  P.  S.  389),  to  which,  however,  sect.  31  would 
seem  to  be  applicable.  lb.  390.  The  greater  number  of  cases, 
however,  which  have  been  cited  on  the  subject  are  unaffected  by  the 
act.  See  2  Jarm.  Wills,  4th  ed.,  321.  It  must  be  observed,  that 
these  sections  have  given  rise  to  much  criticism.  Sug.  E.  P.  S.  389  ; 
2  Jarm.  Wills,  4th  ed.,  320 ;  Sweet  on  Wills  Act,  109,  et  seq.,  154  ; 
see  also  1  Hayes,  Conv.  396. 

Where  the  legal  estate  is  given  to  trustees,  A.  and  B.,  by  will,  and 
the  appointment  of  A.  is  revoked  by  a  codicil  and  C.  named  as  trustee 
in  his  place,  "  B.  and  C.  to  act  as  fully  to  all  intents  and  purposes  as 
if  they  had  been  originally  appointed  by  the  will,"  B.  and  C.  take  the 
legal  estate.  Re  Turner,  2  D.,  F.  &  J.  627.  The  cases  relating  to 
the  subject  of  a  devise  by  a  testator  of  estates  vested  in  him  as 
mortgagee  or  trustee  to  his  trustees,  will  be  found  collected  in  tit. 
"  Wills." 

At  law  the  estate  of  the  trustee  is  subject  to  the  same  incidents  as 
if  he  were  the  beneficial  owner,  for  instance,  to  dower,  and  was  formerly 
liable  to  forfeiture  and  escheat ;  but  no  right  to  dower  attached  to  a 
trust  estate  in  equity  (Noel  v.  Jevon,  Fr.  Ch.  43 ;  Lloyd  v.  Lloyd, 
4  Dr.  &  War.  354),  and  now  there  can  be  no  escheat  or  forfeiture  of  a 
mere  trust  estate.    13  &  14  Vict.  c.  60,  b.  46.    The  trustee  having  the 
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legal  interest  is  the  proper  person  to  bring  actions  and  do  every  thing 
at  law,  which  can  only  be  done  by  means  of  the  possession  of  the 
legal  estate.  May  v.  Taylor,  6  M.  &  Gr.  261.  In  some  cases  by 
statute  the  legal  right  of  the  trustee  is  conferred  on  the  cestui  que 
trust  in  possession,  or  receipt  of  rents ;  for  instance,  the  right  of  voting 
for  members  of  parliament.  6  &  7  Vict.  c.  18,  s.  74.  Trustees  of 
copyholds,  who  take  an  estate  and  not  a  mere  power,  must  be  admitted 
paying  the  usual  fine.     See  Wilson  v.  Hoare,  2  B.  &  Ad.  350. 

With  respect  to  the  management  of  property  by  trustees,  and  their 
right  to  be  recouped  expenditure,  much  depends  upon  the  power  given 
by  the  instrument  under  which  they  act.  In  re  Leslie's  Settlement 
Trusts,  2  Ch.  D.  185,  Bacon,  V.-C,  observed,  p.  189,  "  In  the  ordinary 
case  the  test  is,  '  Is  the  thing  in  respect  of  which  the  expenditure  has 
been  incurred  an  addition  to  or  merely  an  improvement  of  the  existing 
estate  ? '  "  In  this  case  where  the  power  of  management  was  large, 
the  court  allowed  payments  for  drainage  and  for  erecting  new  buildings. 
See  Drake  v.  Trefusis,  L.  R.,  10  Ch.  364.  If  trustees  are  directed  to 
incur  an  outlay  for  the  ultimate  benefit  of  the  estate,  either  by  rents, 
or  sale,  or  mortgage,  and  the  estate  is  settled  in  strict  settlement  on  a 
tenant  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  the 
outlay  thus  occasioned  is  a  charge  on  the  estate,  the  tenant  for  life 
keeping  down  the  interest.     Marquis  of  Bute  v.  Ryder,  27  Ch.  D.  196. 

As  to  the  bankruptcy  of  a  trustee,  by  the  82  &  33  Vict.  c.  71  (Bank- 
ruptcy Act,  1869),  s.  15  (1),  and  46  &  47  Vict.  c.  52,  s.  44  (1),  the 
property  of  a  bankrupt  divisible  amongst  his  creditors  shall  not  com- 
prise {inter  alia)  property  held  by  the  bankrupt  on  trust  for  any  other 
person.  Even  before  these  acts  it  was  held,  that  if  a  trustee  became 
bankrupt  the  trust  estate  would  not  vest  in  his  assignees,  whether  it 
consisted  of  realty  {Houghton  v.  Koenig,  18  C.  B.  235)  or  personal 
property.  Winch  v.  Keeley,  1  T.  E.  619.  And  although  changed, 
it  would  not  vest  if  it  could  be  traced,  as  where  it  existed  in  the  shape 
of  bills  or  notes  (Ex  parte  Dumas,  2  Ves.  sen.  582),  or  any  other 
substituted  form  {Frith  v.  Cartland,  2  H.  &  M.  417),  for  the  assignees 
of  a  defaulting  trustee  have  no  better  right  than  the  trustee.  lb.  But 
where  the  trust  fund  had  become  mixed  with  the  bankrupt's  general 
property,  and  could  not  be  distinguished,  it  was  held  that  the  assignees 
would  take  it,  and  the  cestui  que  trust  must  prove  on  the  estate.  Ex 
parte  Dumas, _  1  Atk.  234.  The  possession  of  a  trustee  was  not  a 
possession  with  the  consent  of  the  true  owner  under  the  reputed 
ownership  clause  in  the  acts  prior  to  the  Act  of  1869.  Ex  parte 
Martin,  19  Ves.  491.  The  Acts  of  1869,  s.  15  (5),  and  1883,  s.  44 
(iii)  (cited  ante,  p.  718),  seem  to  have  made  no  difference  in  this 
respect. 

As  a  very  general  rule,  the  duties  and  functions  of  a  trustee  cannot 
be  delegated.  The  discretion  of  a  trustee  must  be  exercised  by  the 
trustee  himself,  though  when  this  is  done,  he  may  appoint  an  agent  to 
do  any  merely  formal  act.  See  Ex  parte  Righy,  19  Ves.  463.  And  a 
trustee  is  responsible  for  allowing  third  persons  {Adams  v.  Clifton 
1  Russ.  297;  Ghost  v.  Waller,  9  Bea.  497;  Rowland  v.  Witherden, 
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3  Mac.  &  G.  568 ;  see  Griffiths  v.  Porter,  25  Bea.  236  ;  Bostock  v. 
Floyer,  L.  E.,  1  Eq.  26),  or  co-trustees,  unless  in  case  of  necessity, 
to  have  the  control  and  application  of  the  trust  property.  Clough  v. 
Bond,  3  M,  &  C.  497  ;  Thompso7i  v.  Finch,  8  D.,  M.  &  G.  560. 

Agents — Survivorship.']  The  agent  of  a  trustee  is  not  accountable 
to  the  cestuis  que  trust,  though  a  substituted  trustee  is  (Myler  v.  Fitz- 
patrick,  6  Madd.  360  ;  see  Maw  v.  Pearson,  28  Bea.  196) ;  and  pay- 
ment to  an  agent  authorized  by  trustees  to  receive  trust  money 
discharges  the  person  paying  the  money.  Robertson  v.  Armstrong, 
28  Bea.  123.  But  an  agent,  who  has  been  party  to  a  breach  of  trust, 
will  be  responsible  to  the  cestui  que  trust.  Fyler  v.  Fyler,  3  Bea.  550. 
And  a  creditor  of  a  person  cannot  set  off  his  debt  against  money 
lodged  by  the  latter  with  the  former,  with  notice  that  it  was  trust 
money.  Pannell  v.  Hurley,  2  Coll.  241 ;  see  Bodenham  v.  Hoskyns, 
2  D.,  M.  &  G.  903  ;  Hardy  v.  Caley,  33  Bea.  365.  And,  in  the  case 
of  a  solicitor  of  trustees,  his  bill  may  be  taxed  at  the  instance  of  the 
cestui  que  trust  under  the  6  &  7  Vict.  c.  73,  s.  39. 

With  reference  to  the  rights  and  liabilities  of  the  cestui  que  trust  as  to 
third  persons,  in  Barnes  v.  Addy,  L.  R.,  9  Ch.  244,  251,  Lord  Selborne, 
L.C.,  observed  that  "  Strangers  are  not  to  be  made  constructive 
trustees  merely  because  they  act  as  the  agents  of  trustees  in  trans- 
actions within  their  legal  powers,  transactions,  perhaps,  of  which  a 
Court  of  Equity  may  disapprove,  unless  those  agents  receive  and 
become  chargeable  with  some  part  of  the  trust  property,  or  unless 
they  assist  with  knowledge  in  a  dishonest  and  fraudulent  design  on  the 
part  of  the  trustees."  In  equity,  a  cestui  que  trust  of  a  trust  fund  cannot, 
in  general,  sue  a  debtor  to  that  trust  fund,  or  sue  for  that  trust  fund, 
merely  on  the  allegation  that  the  trustee  would  not  sue.  If  the 
trustee  will  not  take  the  proper  steps  to  enforce  the  claim,  the  remedy 
of  the  cestui  que  trust  is  to  proceed  against  the  trustee  in  the  first 
instance.  See  Sharpe  v.  San  Paulo  R.  Co.,  L.  E.,  8  Ch.  597,  610. 
But  where  a  trustee  contracts  with  a  third  person  for  the  benefit  of 
his  cestui  que  trust,  the  latter  may  sue  on  the  contract  if  he  can  show 
that  he  has  a  beneficial  interest.  Gandy  v.  Gandy,  30  Ch.  D.  57. 
If  a  broker  has  money  placed  in  his  hands  by  A.  with  notice  that  it 
does  not  belong  to  A.  beneficially,  but  in  trust,  the  broker  is  a  trustee. 
Ex  parte  Cooke,  Re  Strachan,  4  Ch.  D.  123.  As  regards  the  liability 
of  the  cestui  que  trust,  trustees  may  render  the  property  of  their 
beneficiaries  liable  to  third  persons  for  acts  done  in  the  exercise  of  the 
trust.  Mersey  Docks,  dc.  Trustees  v.  Gihhs,  L.  E.,  1  H.  L.  93. 
As  to  the  equities  of  creditors  of  a  trustee  carrying  on  the  business  of 
a  settlor  to  stand  in  place  of  the  trustee  against  the  assets  of  the 
business,  see  ante,  275.  Where  trustees  having  an  absolute  discretion 
to  exercise  a  power  of  sale  (Ms.  Camden  v.  Murray,  16  Ch.  D.  161),  or 
purchase  {Tempest  v.  Ld.  Camoys,  21  Ch.  D.  571),  differ  in  opinion, 
the  court  will  not,  in  general,  interfere,  although  fairly  plausible 
reasons  may  be  urged  for  the  sale  or  purchase  as  the  case  may  be. 
The  act  of  a  majority  of  trustees  cannot  bind  a  dissenting  minority 
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nor  the  trust  estate.  In  order  to  bind  the  trust  estate  the  act  must  be 
the  act  of  all  the  trustees.  Luke  v.  South  Kensington  Hotel  Co., 
11  Ch  D  121.  The  estate,  office  and  power  of  one  trustee,  on  his 
death,  as  a  general  rule,  suryive  to  his  co-trustees  or  trustee;  for 
trustees  take  as  joint  tenants.  Lane  v.  Dehenham,  11  Ha._  1H8 ; 
Watson  V.  Pearson,  2  Ex.  581.  And  this  right  by  survivorship  will 
not  be  affected  merely  because  there  is  a  power  of  appointing  new 
trustees  in  place  of  those  ceasing  to  be  trustees.  Warburton  v. 
Sandys,  14  Sim.  622. 

On  the  death  of  a  sole  or  last  surviving  trustee,  another  trustee,  or 
other  trustees,  should  be  appointed,  see  post,  Chap.  X.  When  estates 
of  inheritance,  or  limited  to  the  heir  as  special  occupant,  are  vested  in 
a  sole  trustee,  they  will  on  his  death  vest  in  his  personal  representatives, 
ante,  p.  744. 

Receipts  of  Trustees.]  A  trustee  must  join  in  the  receipts  of  his 
co-trustees,  but  he  will  not  be  liable  when  he  does  so  merely  for  the 
sake  of  conformity  (see  Brice  v.  Stokes,  11  Ves.  324;  Walker  v. 
Symonds,  3  Sw.  63) ;  but  he  must  prove  that  he  so  joined,  as  prima 
facie  each  trustee  is  liable  for  the  money  expressed  to  be  received. 
Brice  v.  Stokes,  sup.  And  although  he  succeed  in  proving  that  he 
acted  for  conformity  only,  he  will  not  be  discharged  if  he  allow  his  co- 
trustee to  retain  the  trust  property  or  money,  or  to  deal  with  it 
contrary  to  the  trust.  Ingle  v.  Partridge,  32  Bea.  661.  A  purchaser 
who  pays  money  to  one  trustee  on  a  receipt  signed  by  all  is,  it  would 
seem,  discharged.  Webb  v.  Ledsam,  1  K.  &  J.  385,  388.  But 
Bellamy  and  Metropolitan  Board  of  Works,  24  Ch.  D.  387,  and 
Flower  and  Same,  27  Ch.  D.  592,  stated  ^Josi,  in  "Vendors  and  Pub- 
CHASEES,"  Chap.  XII.,  are  contra.  See  Lee  v.  Sankey,  L.  K.,  15  Eq. 
204.  Even  payment  to  a  stranger,  by  the  direction  of  the  trustees, 
and  on  their  receipt,  has  been  held  sufficient.  Hope  v.  Liddell, 
21  Bea.  180,  183 ;  Robertson  v.  Armstrong,  28  Bea.  123.  But  see 
Bellamy  and  M.  B.  Works,  and  Flower  and  Same,  sup.  One  trustee 
alone  may  receive  rents  or  the  dividends  of  stock  (see  Williams  v. 
Nixon,  2  Bea.  472),  though  of  course  all  must  join  in  the  sale  and 
transfer  of  stock  or  other  property. 

In  trust  deeds,  settlements  and  wills,  it  was  the  practice  formerly  to 
insert  a  power  authorizing  the  trustees  to  give  receipts  for  trust  monies 
or  other  funds  paid  or  transferred  to  them,  and  such  a  power  is  still 
frequently  inserted,  notwithstanding  the  statutes  presently  noticed. 
Where  there  is  no  such  power,  and  the  case  is  not  governed  by  these 
acts  or  one  of  them,  it  is  in  general  incumbent  on  the  person  paying 
trust  money  to  see  that  it  is  applied  as  directed  by  the  trust, 
particularly  where  the  money  is  the  produce  of  a  sale  of  real  estate. 
See  tit.  "  Vendors  and  Purchasers." 

It  has  been  held,  however,  with  respect  to  money  arising  from  pure 
personal  estate,  that  a  trustee  can  give  a  discharge  for  it  without  an 
express  power  for  that  purpose.  See  Ford  v.  Ryan,  4  Ir.  Ch.  Kep. 
342.     Cons.,  however,  the  observations  of  Mr,  Lewin  upon  this  case, 
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Trusts,  7th  Ed.  269.  By  the  22  &  23  Vict.  c.  35,  s.  23,  the  bond  fide 
payment  to,  and  receipt  of,  any  person  to  whom  any  purchase  or  mort- 
gage money  shall  be  payable  upon  any  express  or  implied  trust  shall 
discharge  the  person  paying  the  same,  unless  the  contrary  shall  be 
declared  by  the  instrument  creating  the  trust  or  security.  By  the  44 
&  45  Vict.  c.  41  (Conveyancing  Act,  1881),  s.  36,  "the  receipts  in 
writing  of  any  trustees  or  trustee  for  any  money,  securities  or  other 
personal  property  or  effects  payable,  transferable  or  deliverable  to  them 
or  him  under  any  trust  or  power  shall  be  a  sufficient  discharge  for  the 
same,  and  shall  effectually  exonerate  the  person  paying,  transferring 
or  delivering  the  same  from  seeing  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof.  (1.)  This  section 
applies  to  trusts  either  before  or  after  the  commencement  of  this  act," 
(2.)  1  January,  1882.  See  the  power  to  give  receipts  under  the  prior 
act  (now  repealed)  23  &  24  Vict.  c.  145,  s.  29.  As  to  powers  of  sale 
by  trustees,  see  ante,  pp.  880,  881. 

Trustees  cannot  derive  Advantage  from  Trusf]  It  is  an  es- 
tablished principle  that  a  trustee  cannot  derive  a  personal  benefit  from 
his  trust  (see  Crosskill  v.  Bower,  32  Bea.  86),  as  by  trading  with  it 
{Docker  v.  Somes,  2  M.  &  K.  655,  664) ;  and  if  a  loss  be  thereby 
occasioned  it  falls  upon  him ;  if  a  profit  accrues,  it  goes  to  the  cestui 
que  trust.  Townend  v.  Toivnend,  1  Gifif.  201 ;  Sugden  v.  Crossland, 
3  Sm.  &  G.  192 ;  Williams  v.  Stevens,  L.  E.,  1  E.  C.  352.  Nor  can 
a  trustee  act  in  his  own  profession  or  business  on  behalf  of  the  trust 
estate,  except  gratuitously,  for  instance,  as  auctioneer  {Matthison  v. 
Clarke,  3  Drew.  3),  or  broker  (Arnold  v.  Garner,  2  Ph.  231),  unless 
under  the  direction  of  the  court.  lb.  Where  trustees  acquire  a 
benefit  as  ostensible  owners  of  trust  property,  that  benefit  cannot  be 
retained  by  them,  but  must  be  surrendered  to  those  who  are  beneficially 
interested.  Aberdeen  Town  Council  v.  Aberdeen  Univ.,  2  App.  C. 
544.  Nor  is  a  trustee  entitled  to  make  any  charge  for  his  trouble  or 
loss  of  time,  although  great  advantages  may  have  accrued  to  his  cestui 
que  trust;  and  even  settled  accounts,  upon  the  footing  of  allowing 
such  a  charge,  or  a  bonus  by  the  cestui  que  trust,  will  be  set  aside. 
Barrett  v.  Hartley,  L.  E.,  2  Eq.  789 ;  see  Ayliffe  v.  Murray,  2  Atk. 
58.  A  trustee,  who  is  a  solicitor,  can  only  charge  his  cestui  que  trust 
for  costs  out  of  pocket.  Nexv  v.  Jones,  cited  1  Mac.  &  G.  668,  n. ; 
Broughton  v.  Broughton,  4  D.,  M.  &  G.  160 ;  Pollard  v.  Doyle,  1  Dr. 
&  S.  319,  see  ante,  p.  277.  As  to  the  form  of  order  for  taxation 
where  he  is  a  defendant,  see  York  v.  Broivn,  1  Coll.  260.  The  rule 
applies  even  when  the  business  is  done  by  his  partner,  who  is  not  a 
trustee  {Christophers  v.  White,  10  Bea.  523 ;  Lincoln  v.  Windsor,  9 
Ha.  158  ;  Lyon  v.  Baker,  5  De  G.  &  Sm.  622  ;  see  Cradock  v.  Piper, 
1  Mac.  &  G.  664) ;  but  not  where  by  arrangement  the  partner  is 
exclusively  entitled  to  the  costs  {Clack  v.  Carlon,  7  Jur.,  N.  S.  441); 
and  bills  in  respect  of  agent's  charges  will  be  allowed.  Burge  v. 
Brutton,  2  Ha.  373.  The  court  also  may  authorize  an  allowance  to 
the  trustee  for  his  trouble.    Bainbrigge  v.  Blair,  8  Bea.  588.    A 
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solicitor,  also,  who  is  a  trustee,  and  acts  for  himself,  will  be  entitled 
to  his  full  costs  against  parties  who  unsuccessfully  attempt  to  set 
aside  the  trust  deed.  Pince  v.  Beattie,  9  Jur.,  N.  S.  1119.  A  cestui 
que  trust  is  not  estopped  by  a  settled  account  with,  or  release  to,  his 
trustee,  a  solicitor,  if  he  had  no  legal  adTice  {Todd  v.  Wilson,  9  Bea. 
486) ;  but  otherwise  if  he  had.  Stanes  v.  Parker,  ib.  385 ;  Re  Wyche, 
11  Bea.  209. 

The  settlor  or  testator  himself  may,  however,  of  course,  direct  a 
salary  or  other  payment,  or  costs  as  between  solicitor  and  client,  to  be 
made  to  the  trustee,  to  which  he  would  not  be  entitled  without  such 
direction  {Webb  v.  E.  of  Shaftesbury,  7  Ves.  480 ;  see  Baker  v. 
Martin,  8  Sim.  25) ;  In  re  Ames,  25  Ch.  D.  72 ;  but  a  contract  for 
this  purpose  between  cestui  que  trust  and  trustee,  though  it  may  be 
good  {Douglas  v.  Archbutt,  2  De  G.  &  J.  148  ;  cons.  Barrett  v.  Hart- 
ley, 12  Jur.,N.  S.  426),  should,  in  its  terms,  explain  the  arrangement, 
and  the  former  should  have  separate  professional  advice  where  the 
latter  is  a  solicitor.  Moore  v.  Frowd,  3  M.  &  C.  46,  48.  In  special 
cases  an  allowance  to  a  trustee  will  be  sanctioned  by  the  court. 
Marshall  v.  Holloway,  2  Sw.  432 ;  see  Bainbrigge  v.  Blair,  8  Bea. 
588.  And  he  will  be  allowed  his  proper  expenses  occasioned  by  the 
necessary  employment  of  agents,  attornies,  and  others.  Macnamara 
V.  Jones,  2  Dick.  587.  Also,  all  his  proper  expenses  out  of  pocket 
{Worrall  v.  Harford,  8  Ves.  4,  8) ;  for  "  every  trustee  is  entitled  to 
be  allowed  the  reasonable  and  proper  expenses  incurred  in  protecting 
the  property  committed  to  his  care."  Bright  v.  North,  2  Ph.  216, 
220.  So  a  trustee  is  entitled  to  be  indemnified  in  respect  of  monies 
paid  by  him  for  the  cestui  que  trust,  and  of  liabilities  incurred  on  his 
behalf.  Phene  v.  Gillan,  5  Ha.  1,  9.  And  of  defending  a  suit  for 
the  benefit  of  the  estate,  though  he  has  at  the  same  time  defended  his 
own  character.  Walters  v.  Woodbridge,  7  Ch.  D.  504.  But  an  action 
by  a  trustee  cannot  be  maintained  against  his  cestui  que  trust  to 
enforce  an  indemnity  which  may  never  be  wanted  against  a  liability 
which  may  never  arise.  Hughes-HaUett  v.  Indian  Mammoth  Gold 
Mines  Co.,  22  Ch.  D.  561,  disapproving  of  Lord  Ranelaugh  w.  Hayes, 
1  Vern.  189.  Monies  properly  paid  by  the  trustee  are  a  lien  on  the 
trust  estate  {Ex  parte  Chippendale,  4  D.,  M.  &  G.  19 ;  Morison  v. 
Morison,  7  D.,  M.  &;  G.  214) ;  but  not  if  improperly  paid  {Leedham 
V.  Chaicner,  4  K.  &  J.  458) ;  and  there  is  no  lien  in  favom"  of  the 
persons  or  agents  employed  by  the  trustees.  Worrall  v.  Harford, 
8  Ves.  4 ;  Francis  v.  Francis,  5  D.,  M.  &  G.  108. 

Where  no  Cestui  que  Trust  becomes  entitled.']  It  may  happen  that 
there  is  no  cestui  que  trust  to  claim  the  property.  Under  these  cir- 
cumstances the  trustee  formerly  was,  in  some  cases,  entitled  to  it. 
Thus,  as  regards  realty,  if  the  cestui  que  trust  died  without  an  heir, 
the  trustee  was  entitled,  for  the  equitable  interest  could  not  escheat  to 
the  lord  {BitnjesH  v.  Wheatc,  1  Ed.  I.  77) ;  the  trustee,  therefore,  held 
until  some  ouu  with  a  better  title  appeared.  Davall  v.  New  River  Co., 
3  De  G.  &  Sm.  394 ;  Cox  v.  Parker,  22  Bea.  168. 
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So  as  regards  copyholds,  a  trustee  was  entitled  to  be  admitted  as 
tenant  for  his  own  benefit  as  against  the  lord  of  the  manor  where 
there  was  no  cestui  que  trust.  Gallard  v.  Hawkins,  27  Ch.  D.  298. 
See  now  ante,  p.  187. 

Where  the  equitable  owner  of  property  held  by  A.  as  trustee  for 
him,  devised  the  property  to  B.  upon  trusts  that  failed  or  did  not  exhaust 
the  whole  estate ;  as  between  A.  and  B.,  the  latter  was  entitled  to  the 
property.    Onslow  v.  Wallis,  1  Mac.  &  G.  506.     See  now  ante,  p.  187. 

With  respect  to  the  chattels  real,  and  personal  estate,  of  a  cestui 
que  trust  dying  intestate  without  wife,  husband  or  next  of  kin,  they 
vest  in  the  crown,  ante,  p.  187.  Where  he  has  made  a  will  and 
appointed  an  executor,  see  ante,  p.  281. 

Costs  of  Trustees.]  In  most  instruments  by  which  trustees  are 
appointed,  there  are,  or  were  formerly,  clauses  for  the  indemnity  and 
reimbursement  of  the  trustees  of  all  proper  costs,  and  there  is  now  a 
statutory  provision  for  the  same  purpose.  Ante,  p.  279.  But,  irre- 
spective of  this,  as  a  general  rule,  trustees  are  entitled  to  their  proper 
costs  and  expenses  out  of  the  estate  (see  Moore  v.  Froivd,  3  M.  &  C. 
45,  49,  ante,  p.  986)  ;  but  the  application  of  the  rule  depends  upon 
the  conduct  of  the  trustees  and  their  observance  of  the  duties  of  their 
trust.  Norris  v.  Norris,  1  Cox,  183  ;  York  v.  Brown,  1  Coll.  260  ; 
Beer  v.  Tapp,  31  L.  J.,  Ch.  513 ;  In  re  Sarah  Knight's  Will,  26 
Ch.  D.  82.  The  costs  of  trustees  properly  incurred  in  the  adminis- 
tration of  the  trust  are  a  first  charge  on  both  the  capital  and  income 
of  the  trust  estate,  and  trustees  are  not  bound  to  part  with  the  income 
till  their  costs  have  been  otherwise  provided  for.  Stott  v.  Milne,  25 
Ch.  D.  710.  But  a  trustee  will  not  be  entitled  to  costs  occasioned  by 
his  own  misconduct,  as  by  neglecting  to  render  accounts,  and  vexatiously 
obstructing  the  taking  of  them  {Re  King,  11  Jur.,  N.  S.  899 ;  see 
Springett  v.  Dashwood,  2  Gifi'.  521)  ;  or  by  putting  in  an  improper 
answer  in  Chancery  (Eddowes  v.  Eddowes,  30  Bea.  603) ;  or  by  neglect 
which  occasions  a  suit  {O'Callaghan  v.  Cooper,  5  Ves.  117) ;  or  by 
his  perverseness  or  caprice  {Smith  v.  Bolden,  33  Bea.  262  ;  see  Att.- 
Gen.  V.  Dangars,  ib.  621)  ;  nor  will  he  if  he  act  as  a  partisan  of  one 
of  the  cestuis  que  trust  against  the  others.  Simpson  v.  Bathurst, 
L.  E.,  5  Ch.  193.  Where  the  suit  is  only  in  part  occasioned  by  the 
improper  conduct  of  the  trustee,  the  costs  will  sometimes  be  apportioned 
accordingly.  See  East  v.  Ryal,  2  P.  W.  284;  Heighington  v.  Grant, 
1  Ph.  600 ;  Eglin  v.  Sanderson,  3  Giff.  434.  And  a  mere  mistake  of 
trustees,  who  have  acted  from  no  improper  motives,  will  not  subject 
them  to  all  the  costs  of  the  suit,  and  sometimes  not  even  to  any. 
Royds  v.  Royds,  14  Bea.  54 ;  Cotton  v.  Clark,  16  Bea.  134 ;  Fitz- 
gerald v.  Fitzgerald,  6  Ir,  Ch.  Eep.  145. 

A  trustee  who  refuses  to  account  must,  in  general,  pay  costs. 
Kemp  V.  Burn,  4  Giff.  348  ;  Wroe  v.  Seed,  ib.  425.  So,  in  general, 
where  he  commits  a  breach  of  trust,  though  actuated  by  no  improper 
motive,  but  with  the  intention  of  benefiting  the  estate.  Ld.  Powlett 
V.  Herbert,  1  Ves.  jun.  297 ;  see  Pocock  v.  Reddington,  5  Ves.  794 
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(trustee  using  trust  money);  Sanderson  v.  Walker,  13  Ves.  601 
(trustee  buying  trust  estate).  So  where  he  improperly  refuses  to  jom 
in  a  conveyance  {Jones  y.  Lewis,  1  Cox,  199  ;  Hampshire  w.  Bradley, 
2  Coll.  34) ;  or  wilfully  renders  wrong  accounts,  or  is  otherwise  guilty 
of  misconduct.  Where  trustees  for  creditors  neglect,  on  the  applica- 
tion of  a  creditor,  to  furnish  accounts,  and  he  thereupon  files  a  bill, 
and  the  trustees  put  in  an  answer  setting  forth  a  correct  account,  they 
will  be  entitled  to  their  subsequent  costs  out  of  the  estate.  SpringettY. 
Daslncood,  2  Giff.  521.  In  general,  as  between  trustees  and  third 
persons,  costs  are  payable  upon  the  same  footing  as  if  the  trustees  were 
acting  on  their  own  account,  and  not  on  a  more  favourable  looting, 
because  they  are  trustees.  Burgess  v.  Wheate,  1  Ed.  251 ;  Brodte  v. 
St.  Paul,  1  Ves.  jun.  826. 

In  tit.  "PowEES,"  ante,  various  powers  with  respect  to  property,  and 
the  decisions  in  connection  with  them  are  referred  to.  For  the  most 
part  these  powers  have  to  be  exercised  by  trustees.  The  Settled 
Estates  and  Land  Acts  also  contain  important  provisions  with  regard 
to  trustees.     These  will  be  found  mentioned  under  these  Titles,  ante. 
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The  very  expression  "  duties  of  trustees  "  of  course  implies  a  cor- 
responding right  on  the  part  of  the  cestui  que  trust  to  have  such  duties 
performed.  The  duties  of  a  trustee  depend  upon  the  nature  of  the 
trust  which  he  has  to  perform,  and  the  authority  with  which  he  is 
clothed.  Many  points  connected  with  the  performance  of  trusts  have 
already  been  considered  under  previous  titles,  particularly  "  Execu- 
tors "  and  "  Powers."  In  this  section  I  propose  to  refer  to  the 
duties  of  trustees  generally,  in  subsequent  sections  to  their  duties 
with  reference  to  various  special  and  particular  matters.  The  cestui 
que  trust  may  compel  the  trustee  to  perform  the  duties  of  the  trust. 


EIGHTS   OF  CESTUIS  QUE  TRUST.  989 

Foley  V.  Burnell,  1  B.  C.  C.  274,  277.  A  trustee  cannot  set  up  the 
adverse  title  of  a  stranger  against  his  cestui  que  trust  {Newsome  v. 
Floivers,  30  Bea.  461) ;  but  may  decline  to  execute  the  trusts  if  he 
receives  information  making  it  doubtful  whether  he  ought  to  execute 
them,  and  has  a  right  to  have  the  direction  of  the  court  on  the  subject. 
Neale  v.  Davies,  5  D.,  M.  &  G.  258,  263,  K.  Bruce,  L.J.,  diss. 

It  is  the  first  duty  of  an  accounting  party,  whether  an  agent,  trustee, 
&c.,  to  be  constantly  ready  with  his  accounts  {Pearse  v.  Oreen,  1  J.  & 
W.  135,  140;  comp.  White  v.  Jackson,  15  Bea.  191),  and  to  render 
them  and  all  information  relating  to  the  trust  property  when  properly 
called  upon,  failing  which  he  will,  in  general,  be  visited  with  the 
costs  of  proceedings,  rendered  necessary  to  obtain  them;  although 
there  may  be  cases  in  which  the  trustee  may  be  justified  in  refusing 
to  give  a  copy  of  the  accounts  to  one  of  several  cestuis  que  trust  at  the 
expense  of  the  trust  estate.  In  such  cases,  however,  the  trustee  must 
be  ready  to  give  an  explanation  of  the  accounts  and  permit  them  to  be 
inspected.  Ottley  v.  Gilby,  8  Bea.  602.  A  trustee  who  sanctions  the 
delivery  of  improper  accounts  makes  himself  responsible  for  the  conse- 
quences. Horton  v.  Brocklehurst,  29  Bea.  504.  In  taking  accounts 
against  a  trustee,  when  he  is  to  be  fixed  with  a  personal  liability,  his 
good  faith  is  to  be  considered,  and  every  fair  allowance  is  to  be  made 
in  his  favour,  especially  if  the  demand  against  him  is  one  which  arose 
many  years  previously,  and  the  cestui  que  trust  was  at  the  time  cogni- 
zant of  all  the  matters  connected  with  it.  M'Donnell  v.  Wliite,  11 
H.  L.  C.  570.  When  the  trust  funds  consist  of  choses  in  action  the 
trustee  should  reduce  them  into  possession,  if  so  required  by  the  trust 
instrument.  Wiles  v.  Gresham,  2  Drew.  258  ;  see  Grove  v.  Price,  26 
Bea.  103.  And  trustees  like  executors  {ante,  p.  270)  must  reaHze  and 
convert  property  within  a  year  after  the  testator's  death,  even  where 
the  direction  is  to  do  so  immediately  after  his  death,  or  as  soon  there- 
after as  they  may  see  fit  to  do  so.  Scidthorpe  v.  Tipper,  L.  E.,  18 
Eq.  232.  Where  a  testator  gives  an  absolute  discretion  to  his  execu- 
tors to  postpone  the  sale  and  conversion  of  his  estate,  they  are  not 
bound  by  the  ordinary  rule  to  convert  the  property  within  a  year,  even 
though  some  of  the  property  consists  of  shares  in  an  unlimited  com- 
pany, nor  will  they  be  liable  in  the  absence  of  mala  fides  for  loss 
arising  to  the  estate  from  the  non- conversion.  Brindley  v.  Partridge, 
13  Ch.  D.  654.  Where  trustees  had  power  to  apply  the  income  of  the 
settled  fund  for  the  benefit  of  the  husband  and  wife  and  their  children 
as  they  should  "  in  their  uncontrolled  and  irresponsible  discretion 
think  proper,"  the  court,  while  expressing  an  opinion  that  the  trustees 
were  not  acting  judiciously,  declined  to  interfere  with  their  discretion, 
there  being  no  proof  of  mala  fides.     Tabor  v.  Brooks,  10  Ch.  D.  273. 

A  trustee  is  bound  to  take  the  same  care  in  acting  for  his  cestui  que 
trust  as  he  would  in  acting  for  himself,  though  not  greater  care. 
Massey  v.  Banner,  1  J.  &  W.  241,  247.  He  must  not  place  the  trust 
fund  wholly  or  partially  beyond  his  own  control.  Salway  v.  Salway, 
2  E.  &  My.  220  (case  of  a  receiver).  And  he  will  be  answerable  for 
the  failure  of  a  banker  {Challen  v.  Shippam,  4  Ha.  555  ;  see  Swinfen 
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V.  Swinfen,  29  Bea.  211 ;  Rehden  v.  Wesley,  ib.  213)  or  broker  {Mat- 
thews  V.  Brise,  6  Bea.  239),  if  the  money  ought  to  have  been  invested 
or  otherwise  dealt  with  and  not  left  in  the  banker's  or  brokers  hands. 
And  the  usual  indemnity  clause  will  not  in  such  cases  protect  the 
trustee.  Rehden  v.  Wesley,  supra.  A  trustee  investing  funds  is 
justified  in  employing  a  broker  to  procure  securities  authorized  by  the 
trust  and  in  paying  the  purchase-money  to  the  broker,  if  he  follows 
the  usual  and  regular  course  of  business  adopted  by  ordinary  prudent 
men  in  making  such  investments.     Speight  v.  Gannt,  9  App.  C.  1. 

"Where  there  are  trusts  for  accumulation  until  a  child  attains  twenty- 
one,  then  to  pay  the  fund  to  him,  and  after  the  child  attains  twenty- 
one  the  trustee  retains  the  fund  without  making  any  arrangement  with 
the  child  or  explaining  to  him  his  rights,  the  trustee  must  be  taken  to 
have  continued  to  hold  the  fund  upon  the  same  trusts  and  with  the 
same  obligations  to  accumulate  as  before,  and  he  is  liable  to  account 
for  the  fund  with  compound  interest.  See  Emmet  v.  Emmet,  17  Ch. 
D.  142  ;  Wilson  v.  Peake,  3  Jur.,  N.  S.  155  ;  Amiss  v.  Hall,  ib.  584. 

A  trustee  is  also  liable  for  the  loss  of  a  trust  fund  caused  by  the 
fraudulent  act  of  his  solicitor,  though  in  employing  such  solicitor  he 
may  have  exercised  ordinary  care  and  discretion.  Bostock  v.  Floyer, 
L.  R.,  1  Eq.  26.  See  post,  p.  992,  as  to  clause  of  indemnity.  A 
trustee  should  not  mix  up  his  own  property  with  that  of  his  cestui  que 
trust,  or  the  latter  will  be  entitled,  to  the  extent  of  what  is  due  to  him, 
to  so  much  of  the  whole  as  the  trustee  cannot  prove  to  be  his  own. 
See  Lupton  v.  White,  15  Ves.  432  ;  Mason  v.  Morley,  34  Bea.  475  ; 
see  post,  p.  1005.  The  cestui  que  trust  is  entitled  to  an  injunction 
against  his  trustee  where  the  latter  is  about  to  commit  some  act  un- 
authorized by  the  trust.  Att.-Gen.  v.  Mayor  of  Liverpool,  1  M.  &  C. 
171,  210  ;  Balls  v.  Strutt,  1  Ha.  146  ;  see  Dance  v.  Goldingham,  L.  E., 
8  Ch.  902.  A  cestui  que  trust,  though  only  entitled  to  a  contingent 
interest,  may  file  a  bill  to  have  his  interest  secured  ;  but  not  a  person 
who  has  merely  the  expectation  of  some  future  interest.  Davis  v. 
Angel,  31  Bea.  223  ;  affirmed  8  Jur.,  N.  S.  1024.  And  he  can  compel 
a  bare  trustee  who  has  the  legal  estate  to  put  him  in  possession  of  the 
property.  Broken  v.  Hoiv,  Barn.  354  ;  Buttanshaw  v.  Martin,  Johns. 
89.  Where  a  fund  is  vested  by  a  settlement  in  trustees  for  A.  for  life 
and  over,  and  the  reversion  has  been  subsequently  settled,  the  person 
entitled  to  the  life  interest  and  the  trustees  of  the  subsequent  settle- 
ment are  entitled  to  call  for  a  transfer  of  the  trust  fund,  and  can  give 
the  original  trustees  an  effectual  discharge  although  the  settlement 
does  not  provide  for  a  transfer  or  payment  by  anticipation.  Anson  v. 
Potter,  13  Ch.  D.  141.  And  if  the  trustee  refuses  without  reasonable 
ground  he  will  have  to  pay  the  costs  of  the  suit  ( Willis  v.  Hiscox,  4 
M.  &  C.  197  ;  see  Palairet  v.  Carcw,  32  Bea.  565),  but  otherwise  if 
his  refusal  was  made  bond  fide  under  the  advice  of  counsel  of  experi- 
ence (Angier  v.  Stannard,  3  M.  &  K.  566 ;  see  Field  v.  Donoughmore, 
1  Dr.  &  War.  234),  or  was  reasonable  under  the  circumstances  of  the 
case.  Goodson  v.  EUisson,  3  Russ.  583.  At  law  a  cestui  que  trust 
in  possession  is  considered  merely  as  tenant  at  will  to  the  trustee  who 
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has  the  legal  estate.  Garrard  v.  Tuck,  8  C.  B.  231 ;  see  Doe  v. 
Phillips,  10  Q.  B.  130. 

It  is  discretionary  with  the  court  upon  what  terms  a  tenant  for  life 
will  be  let  into  possession  where  there  are  charges  upon  the  property 
(Blake  V.  Bunhury,  1  Ves.  jun.  194,  514 ;  see  Baylies  v.  Baylies,  1 
Coll.  537),  though  it  is  no  objection  to  the  tenant  for  life  being  let 
into  possession  that  she  is  a  feme  coverte,  entitled  to  the  property  for 
her  separate  use.  Horner  v.  Wheelwright,  2  Jur.,  N.  S.  367.  And 
if  property  be  held  upon  trust  for  the  wife's  separate  use  ivith  restraint 
on  anticipation,  though  during  the  husband's  lifetime,  she  cannot  call 
for  a  transfer  of  it,  she  may  after  his  death.  Buttanshaw  v.  Martin, 
Johns.  89.  Though  a  legal  tenant  for  life  is  entitled  to  the  custody 
of  the  title  deeds,  an  equitable  tenant  for  life  is  not  so  entitled,  but 
the  trustee  having  the  legal  estate  is  {Garner  v.  Hannynton,  22  Bea. 
627 ;  see  Denton  v.  Denton,  7  Bea.  388),  and  he  will  be  responsible 
if,  through  gross  negligence  leading  to  the  inference  of  fraud,  he  allows 
them  to  be  held  by  the  tenant  for  life,  who  is  thereby  enabled  to  make 
an  improper  use  of  them.  Evans  v.  Bicknell,  6  Ves.  174,  190.  But 
it  is  not  negligence  in  a  trustee  to  leave  the  title  deeds  in  the  hands  of 
his  co-trustees.  Cottam  v.  E.  C.  Rail.  Co.,  1  J.  &  H.  243  ;  Ex  parte 
Rogers,  26  Ch.  D.  31.  Sometimes  the  deeds  will  be  ordered  to  be 
lodged  in  court.  Denton  v.  Denton,  supra.  It  is  in  the  discretion  of 
the  court  where  title  deeds  shall  be  lodged.  Stanford  v.  Roberts, 
L.  E.,  6  Ch.  307. 

Where  a  term  is  created  or  trusts  declared  during  the  minority  of  a 
person,  or  until  he  attains  a  particular  age,  and  he  dies  under  age  or 
before  the  time,  if  the  trusts  are  for  payment  of  debts  or  other  special 
purposes,  his  death  will  not  determine  the  term  or  put  an  end  to  the 
trust.  Boraston'sOase, 3 Co.Eep.  19 a;  Lomax y.Holmeden,3'P.W.176. 

The  powers  of  trustees  are  suspended  by  the  institution  of  a  suit  for 
the  execution  of  the  trusts,  and  subsequent  acts  of  the  trustees  must, 
as  a  very  general  rule  pending  the  suit,  be  sanctioned  by  the  court. 
See  Walker  v.  Smalwood,  Amb.  676 ;  Annesley  v.  Ashurst,  3  P.  W. 
282.  Therefore,  while  a  suit  is  pending,  though  no  decree  has  been 
made,  trustees  should  obtain  the  sanction  of  the  court  to  the  exercise 
of  their  powers  of  sale  and  leasing.  Turner  v.  Turner,  30  Bea.  414 ; 
Minors  v.  Battison,  1  App.  C.  428,  and  cases,  post,  p.  1010. 

The  responsibility  of  properly  distributing  the  trust  fund  falls  upon 
the  trustee.  In  case  of  doubt  he  should  act  only  under  the  direction 
of  the  court.  See  Talbot  v.  E.  Radnor,  3  M.  &  K.  252 ;  Merlin  v. 
Blagrave,  25  Bea.  137.  He  will  not  be  indemnified  if  he  acts  merely 
under  the  advice  of  counsel.  See  Doyle  v.  Blake,  2  Sch.  &  L.  231, 
243 ;  Knight's  Trusts,  27  Bea.  49.  As  to  costs,  see  ante,  p.  987.  A 
trustee  who  pays  the  wrong  party,  though  acting  with  perfect  good 
faith,  and  deceived  by  forged  documents,  must  pay  over  again  to  those 
entitled,  with  interest.  Ashby  v.  Blackwell,  2  Ed.  302 ;  Eaves  v. 
Hickson,  30  Bea.  136 ;  Sporle  v.  Barnaby,  10  Jur.,  N.  S.  1142  ;  see 
Saltmarsh  v.  Barrett,  31  Bea.  349.  So,  if  by  mistake  the  trustees  pay 
capital  to  the  tenant  for  life  instead  of  investing  it  and  paying  the 
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income  ttey  must  make  it  good,  but  will  be  entitled  to  be  recouped 
out  of  the  life  interest.  Barratt  y.  Wyatt,  30  Bea.  442 ;  see  Davies 
V.  Hodgson,  25  Bea.  177 ;  Griffiths  v.  Porter,  ib.  236.  But  a  cestui 
que  trust  who  represents  himself  to  be  of  age,  being  an  infant,  and 
thereby  induces  his  trustee  to  pay  him,  cannot  when  he  attains  twenty- 
one  compel  the  trustee  to  pay  over  again.  Overton  v.  Banister,  3  Ha. 
503  ;  see  Nelson  v.  Stocker,  4  De  G.  &  J.  458.  And  a  cestui  que  trust 
who  is  overpaid  must  refund.  Livesey  v.  Livesey,  3  Euss.  287 ;  comp. 
Bate  V.  Hooper,  5  D.,  M.  &  G.  338.  And  the  Statute  of  Limitations 
is  no  bar  in  such  a  case.  Harris  v.  Harris,  29  Bea.  110.  As  to  re- 
funding by  one  of  several  residuary  legatees,  see  Peterson  v.  Peterson, 
L.  E.,  3  Eq.  111. 

A  cestui  que  trust,  whose  interest  is  reversionary,  is  not  bound  to 
assert  his  title  until  it  comes  into  possession.  Life  Ass.  Scotland  v. 
Siddal,  3  D.,  F.  &  J.  72. 

There  was  in  most  trust  instruments  formerly,  and  is  now  some- 
times, a  clause  of  indemnity  similar  to  that  contained  in  the  22  &  23 
Vict.  c.  35,  a7ite,  p.  278.     But  the  ordinary  trustee  indemnity  clause 
affords  no  security  to  a  trustee  who  neglects  to  take  the  necessary 
steps  to  secure  the  trust  fund.     Dix  v.  Burford,  19  Bea.  409 ;  see 
Mucklow  v.  Fidler,  Jac.  198  ;   Brumridge  v.  Brumridge,  27  Bea.  5  ; 
and  the  cases,  ante,  p.  271.     By  a  special  indemnity  clause,  however, 
a  trustee  may  be  made  irresponsible,  notwithstanding  he  permits  a  co- 
trustee to  receive  the  trust  fund  and  does  not  see  to  its  due  applica- 
tion.   Wilkins  V.  Hogg,  3  Giff.  116  ;  8  Jur.,  N.  S.  25.    With  reference 
to  indemnities  it  is  the  well  settled  rule  of  the  court  that  a  trustee  is 
entitled  to  be  indemnified  by  his  cestui  que  trust.     James  v.  May, 
L.  E.,  6  H.  L.  328.     The  powers  of  a  trustee  are  usually  declared 
by  the  instrument  creating  the  trust.     In  the  absence  of  an  express 
power,  the  rule  is — though  it  is  often  dif&cult  of  application — ^that  a 
trustee  may  do  without  the  sanction  of  the  court  whatever  would  have 
been  directed  by  the  court  to  be  done.     E.  of  Bath  v.  E.  of  Bradford, 
2  Ves.  sen.  590 ;  Shaiv  v.  Borrer,  1  Kee.  559,  576 :  Ward  v.  Ward' 
2  H.  L.  C.  784. 

The  order  of  the  court  in  any  proceeding  is  an  indemnity  to  a 
trustee.  Gillespie  v.  Alexander,  3  Euss.  137 ;  Knatchhidl  v.  Fearn- 
head,  3  M.  &  C.  126 ;  see  Williams  v.  Headland,  4  Giff.  505.  As  to 
applying  for  the  opinion  or  advice  of  the  court  under  the  22  &  23 
Vict.  c.  35,  s.  80  (amended,  23  &  24  Vict.  c.  38,  s.  9),  see  ante,  p. 
278.  A  trustee  is  not,  it  would  seem,  entitled  to  a  release  under  seal 
on  the  distribution  of  the  trust  fund  {Chadwick  v.  Heatlci/,  2  Coll. 
137) ;  unless,  perhaps,  the  trust  was  created  by  an  instrument  under 
seal.  See  Re  Wright,  3  K.  &  J.  421,  422.  But  in  any  case  trustees 
may  refuse  to  pay  over  trust  funds  without  a  full  discharge.  76. 
Even  after  the  lapse  of  a  considerable  time,  and  the  death  of  the  ■ 
trustee,  a  release  to  him  will  be  set  aside  if  proved  to  have  been 
given  by  the  cestui  que  trust  under  a  misapprehension  as  to  his  rights 
which  were  not  explained  to  him.  Gandy  v.  Macaiday,  31  Ch.  D.  1. 
On  the  application  of  all  the  cestuis  que  trust,  and  with  the  assent 
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of  the  trustees,  a  receiver  will  be  appointed  as  of  course.  Brodie  v. 
Barry,  3  Mer.  695.  So  a  receiver  will  be  appointed  where  the  court 
is  satisfied  that  there  is  danger  to  the  trust  fund  {Middleton  v. 
Dodswell,  13  Ves.  266),  or  that  the  trustees  are  acting  improperly. 
lb.;  Evans  v.  Coventry,  5  D.,  M.  &  G.  911 ;  see  E.  Talbot  v.  Scott, 
4  K.  &  J.  139.  So  if  the  trustees  are  out  of  the  jurisdiction  of  the 
court.    Noad  v.  Backhouse,  2  Y.  C.  C.  529. 
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Conveyances  or  dispositions  of  property  for  the  payment  of  debts 
may  be  considered,  first,  irrespective  of  any  question  arising  under 
the  Bankruptcy  Acts;  secondly,  having  regard  to  the  operation  of 
these  acts.  And  first,  where  there  is  no  question  of  bankruptcy, 
dispositions  by  deed  or  will,  for  the  payment  of  the  debts  of  the 
grantor  or  testator,  are  perfectly  valid,  and  will  have  due  effect  given 
to  them.  Where  the  disposition  is  by  deed,  it  may  be  of  the  whole  or 
part  of  the  grantor's  property,  for  the  payment  of  his  creditors. 
Estwick  V.  Caillaud,  5  T.  E.  420.  For  such  deeds  are  not  fraudulent 
under  the  13  Eliz.  c.  5  (see  ante,  p.  288) ;  although  they  are  affected 
by  some  provisions  of  the  Bankruptcy  Acts.  Post,  p.  995.  Only 
debts  existing  at  the  date  of  the  deed  are  within  the  trust,  unless 
otherwise  expressed.  Purefoy  v.  Purefoy,  1  Ver.  28.  One  important 
question  which  frequently  arises  as  to  the  effect  of  such  deeds  is,  how 
far  they  are  revocable.  As  to  this  it  has  been  held,  that  a  conveyance 
for  the  benefit  of  creditors  is  revocable,  if  it  has  not  been  communi- 
cated to  them  (Acton  v.  Woodgate,  2  M.  &  K.  492 ;  see  Wallwyn  v. 
Coutts,  3  Mer.  707 ;  Browne  v.  Cavendish,  1  J.  &  L.  606),  but  not  if 
communicated  to  them,  or  to  some  of  them,  and  they  assent  to  it. 
Griffith  v.  Ricketts,  7  Ha.  307 ;  Nicholson  v.  Tutin,  2  K.  &  J.  18 ; 
Clegg  v.  Rees,  L.  R.,  7  Ch.  71,  74.  A  conveyance  even  to  one 
creditor  in  trust  for  himself  and  others  cannot  be  revoked  after  it  has 
been  communicated  to  him,  unless  he  dissents.  Siggers  v.  Evans,  5 
E.  &  B.  367;  see  Lawrence  v.  Campbell,  7  W.  R.  170.  In  Garrard 
V.  Ld.  Lauderdale  (2  R.  &  My.  451),  there  was  a  conveyance  of 
property  to  trustees  in  trust  out  of  the  proceeds  to  pay  certain  charges 
and  divide  the  residue  amongst  scheduled  creditors,  who,  however, 
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were  neither  parties  nor  privies  to  the  deed.  It  was  held,  that  the 
conveyance  was  a  private  arrangement  for  the  convenience  of  the 
grantor,  and  vested  no  right  in  the  creditors.  This  case  has  heen 
considered  to  be  opposed  in  principle  to  some  of  the  previously-cited 
cases,  and  is  questioned  in  Browne  v.  Cavendish  {sup.),  and  other 
cases.  See  Simnionds  v.  Palles,  2  J.  &  L.  489 ;  Synnot  v.  Simpson, 
5  H.  L.  C.  121 ;  Cosser  v.  Radford,  1  D.,  J.  &  S.  585.  But  in 
Johns  V.  James,  8  Ch.  D.  (C.  A.)  744,  a  similar  case  to  Garrard  v. 
Ld.  Lauderdale,  it  was  recognised  as  an  authority  and  followed. 
Although  no  trust  may  be  created  in  favour  of  creditors,  yet  as 
between  assignor  and  assignee  of  property  in  trust  for  creditors,  the 
latter  may  enforce  the  deed  against  third  persons  in  respect  of 
property  comprised  in  it,  Clegg  v.  Rees,  L.  E.,  7  Ch.  71. 

If  a  time  be  limited  for  the  execution  of  the  deed  by  the  creditors, 
those  who  refuse  to  execute  will  be  excluded  from  its  benefits. 
Johnson  v.  Kershaw,  1  De  G.  &  Sm.  260.  So  if  they  claim  adversely 
to  it  {Watson  v.  Knight,  19  Bea.  369 ;  Meredith  v.  Facey,  29  Ch.  D. 
745),  or  act  inconsistently  with  it  {Field  v.  Ld.  Donoughmore,  1 
Dr.  &  War.  227) ;  and  a  creditor  cannot  be  said  to  have  acceded  to 
the  provisions  of  a  composition  deed  unless  he  has  put  himself  in  the 
same  situation  with  regard  to  the  debtor  as  if  he  had  actually 
executed  the  deed.  Forbes  v.  Limond,  4  D.,  M.  &  G.  298.  But 
mere  delay  in  executing  the  deed  by  creditors  who  nevertheless  act 
under  it  will  not  disentitle  them  to  participate  in  its  benefits  {Nichol- 
son V.  Tutin,  2  K.  &  J.  18 ;  Raworth  v.  Parker,  ih.  163 ;  Whitmore 
V.  Turquand,  3  D.,  F.  &  J.  107 ;  Re  Baber's  Trusts,  L.  K.,  10  Eq. 
554),  if  they  do  eventually  execute  the  deed  or  show  in  some  way  that 
they  accept  it.  Biron  v.  Mount,  24  Bea.  642.  Creditors  who  are 
not  scheduled  are  entitled  to  execute.  Meredith  v.  Facey,  29  Ch.  D. 
745,  747.  A  creditor  having  security,  who  assents  to  and  executes 
the  deed,  which  contains  a  release  by  the  creditors  of  the  debts  due  to 
them,  must  share  rateably  with  the  other  creditors  and  give  up  his 
security,  unless  the  deed  provides  for  his  retaining  it.  Buck  v. 
Shippam,  1  Ph.  694  ;  Cidlingworth  v.  Lloyd,  2  Bea.  385.  As  to  the 
case  of  a  creditor  having  the  security  of  a  surety  who  himself  holds 
security  of  the  debtor,  see  Mid.  Bank  Co.  v.  Chambers,  L.  K.,  4  Ch. 
398. 

If  there  has  been  no  communication  to  creditors,  the  trust,  if  not 
fully  executed  at  the  time  of  the  settlor's  death,  would  seem  then  to 
be  at  an  end,  subject  to  any  special  interest  of  the  trustee  himself; 
but  not  if  the  deed  has  been  communicated  to  the  creditors,  and  acted 
upon,  as  this  would  constitute  them  cestuis  que  trust,  and  make  the 
deed  irrevocable.  See  Harland  v.  Sinks,  15  Q.  B.  713 ;  Cosser  v. 
Radford,  1  D.,  J.  &  S.  585 ;  Siggers  v.  Evans,  5  E.  &  B.  367 ;  see 
also  Wilding  v.  Richards,  1  Coll.  655.  A  trust  by  will  for  payment 
of  the  debts  of  a  third  person  in  the  discretion  of  trustees  applies,  it 
has  been  held,  for  the  benefit  of  creditors  subsequent  to  the  death  of 
the  testator.  Joel  v.  Mills,  7  Jur.,  N.  S.  389.  A  debt  barred  by  the 
statute  will  not  be  revived  by  a  direction  to  pay  debts  {Burke  v.  Jones, 
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2  V.  &  B.  275  ;  Joel  v.  Mills,  swp.) ;  but  if  not  barred  at  the  date  of 
the  deed  or  time  of  the  death  the  trust  will  prevent  the  operation  of 
the  statute  afterwards  {Crallan  v.  Oulton,  3  Bea.  1),  unless  the  trust 
is  of  personalty  by  will,  for  then  the  trust  is  inoperative.  Scott  v. 
Jones,  4  CI.  &  F'.  382 ;  Freake  v.  Cmnefeldt,  3  M.  &  C.  499.  A 
trustee  of  an  estate  devised  for  payment  of  debts,  although  he  is 
executor,  has  no  right  of  retainer,  but  must  share  rateably  with  the 
other  creditors.     Bain  v.  Sadler,  L.  E.,  12  Eq.  570. 

A  conveyance  for  the  benefit  of  creditors  was,  however,  liable  in 
general  to  be  questioned  and  invalidated  as  an  act  of  bankruptcy  under 
the  various  bankruptcy  acts. 

By  the  act  of  1869  (32  &  33  Vict.  c.  71),  it  is  an  act  of  bankruptcy 
"  That  the  debtor  has  in  England  or  elsewhere  made  a  conveyance  or 
assignment  of  his  property  to  a  trustee  or  trustees  for  the  benefit  of 
his  creditors  generally"  (s.  6  (1)),  or  "That  he  has  in  England  or 
elsewhere  made  a  fraudulent  conveyance,  gift,  delivery,  or  transfer  of 
his  property  or  of  any  part  thereof"  (2).  See  Ex  parte  Caldecott,  4 
Ch.  D.  150 ;  Ex  parte  Stubbins,  17  Ch.  D.  58.  The  act  of  1883, 
46  &  47  Vict.  c.  52,  contains  the  same  provisions,  s.  4  (1,  a.  b.) ;  and 
in  addition  (c),  "  If  in  England  or  elsewhere  he  makes  any  conveyance 
or  transfer  of  his  property,  or  any  part  thereof,  or  creates  any  charge 
thereon  which  would  under  this  or  any  other  act  be  void  as  a 
fraudulent  preference  if  he  were  adjudged  bankrupt."  But  the  act  to 
form  the  ground  of  an  adjudication  of  bankruptcy  must  have  occurred 
within  six  months  before  presentation  of  the  petition  for  adjudication 
by  the  act  of  1869,  s.  6,  and  three  months  by  the  act  of  1883,  s.  6  (1  c). 
The  debt  or  aggregate  debts  must  amount  to  501.  ib.  (a)  must  be  a 
liquidated  sum  payable  immediately  or  at  a  certain  future  time,  ib.  (b). 
The  debtor  must  be  domiciled  in  England,  or  within  a  year  of  the 
petition  have  resided  or  had  a  place  of  business  in  England,  ib.  (c). 

It  may  be  mentioned  under  the  acts  previous  to  that  of  1869 
it  was  held  that  a  conveyance  of  part  of  the  grantor's  property 
for  the  benefit  of  creditors  was  not  an  act  of  bankruptcy  if  made  bond 
fide,  especially  if  made  under  pressure  (Smith  v.  Timms,  9  Jur.,  N.  S. 
1285),  and  not  in  contemplation  of  bankruptcy.  Gibbins  v.  Phillipps, 
7  B.  &  C.  529;  see  Johnson  v.  Fesenmeyer,  25  Bea.  88;  Hale  v. 
Allnutt,  18  C.  B.  505 ;  Fennel  v.  Reynolds,  11  C.  B.,  N.  S.  716.  But 
otherwise  if  the  conveyance  was  in  order  to  give  some  creditors  a 
preference  over  others,  particularly  if  made  in  contemplation  of  bank- 
ruptcy (Pulling  V.  Tucker,  4  B.  &  Al.  382),  or  with  the  knowledge 
that  bankruptcy  might  be  the  result.  Poland  v.  Glyn,  2  D.  &  R.  310. 
See  tit.  "Fkaudulent,  &c..  Conveyances,  ante. 
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Power  limited  996 

22  ^  23  Fie*,  c.  35    996 

Meal  Securities 996 

£ast  India  Stock 996 

23  #  24  Fioi.  c.  38    996 


Securities  authorized  ty  the  Court .  99fi 

23  ^  24  Vict.  c.  145 996 

Cash  under  Control  of  Court 997 

Guaranteed  by  Parliament    997 

Improvement  of  Land  Act 997 


Where  a  trustee  has  no  express  power  to  invest  in  or  upon  particu- 
lar securities,  it  is  very  limited,  even  at  the  present  day,  and  at  one 
time  was  much  more  so. 

Formerly,  without  an  express  power,  a  trustee  could  only  safely 
invest  in  government  securities.  See  Howe  v.  E.  Dartmouth,  7  Ves. 
161.  Recent  statutes  have,  however,  effected  a  considerable  change 
in  this  respect. 

By  the  22  &  23  Vict.  c.  35,  s.  32  (13  August,  1859)  (made  retro- 
spective by  the  23  &  24  Vict.  c.  38,  s.  12),  a  trustee,  executor  or 
administrator  may  invest  the  trust  fund  on  real  securities  in  any  part 
of  the  United  Kingdom,  or  in  stock  of  the  Bank  of  England  or  Ireland, 
or  in  East  India  stock  (unless  expressly  forbidden  by  the  instrument 
creating  the  trust),  provided  the  investment  be  reasonable  and  proper. 
East  India  stock  in  this  act  includes  now,  new  stock  created  by  any 
act  receiving  the  royal  assent  on  or  after  the  13th  day  of  August, 
1859,  as  well  as  stock  existing  previously.  30  &  31  Vict.  c.  132, 
s.  1.  The  last  act  was  passed  to  remove  a  doubt,  whether  the  new 
East  India  stock  created  by  the  22  &  23  Vict.  c.  39,  which  received 
the  royal  assent  on  the  same  day  (13th  August,  1859)  as  the  22  &  28 
Vict.  c.  35  {supra),  was  within  the  latter  act  or  not. 

By  the  23  &  24  Vict.  c.  38,  general  orders  may  be  made  authorizing 
cash  under  the  control  of  the  court  to  be  invested  in  such  securities  as 
may  from  time  to  time  be  specified  (s.  10).  When  a  general  order  has 
been  made  under  the  10th  section  as  to  investment  of  cash  under  the 
control  of  the  court,  trustees,  executors  or  administrators,  having 
power  to  invest  their  trust  funds  upon  government  or  parliamentary 
securities,  may  invest  in  any  securities  in  which,  by  such  general 
orders,  cash  under  the  control  of  the  court  may  be  invested  (s.  11). 
By  a  general  order  of  the  court  (1st  Feb.  1861),  cash  under  the  control 
of  the  court  may  be  invested  in  Bank  Stock,  East  India  stock,  ex- 
chequer bills  and  Two  and-a-half  per  cent,  annuities,  and  upon  mort- 
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gage  of  freehold  and  copyhold  estates  in  England  and  Wales.  Money 
paid  into  court  under  the  Lands  Clauses  Act,  1845,  or  under  any  other 
act  which  directs  money  so  paid  in  to  be  invested  in  specified  securi- 
ties, is  not  "  cash  under  the  control  of  the  court,"  within  the  meaning 
of  s.  10,  and  the  general  order  of  the  1st  of  February,  1861,  rule  1, 
and  the  court  cannot  order  such  money  to  be  inyested  in  any  securities 
but  those  which  are  specified  in  the  act  under  which  it  is  paid  in. 
In  re  Boyd's  Settled  Estate,  21  W.  E.  667  ;  Langmead  v.  Cockerton, 
25  W.  E.  315 ;  Ex  parte  Vicar  of  St.  Mary,  Wigton,  18  Ch.  D.  646. 
The  cases  of  In  re  Cook's  Estates,  L.  E.,  12  Eq.  12  ;  In  re  Toddy's 
Estates,  L.  E.,  16  Eq.  532 ;  In  re  Fay's  Trusts,  23  W.  E.  744  ;  In 
re  Fryer's  Settlement,  L.  E.,  20  Eq.  468  ;  In  re  Southwold  Railway,  1 
Ch.  D.  697,  are  contra.  And  see  In  re  Clergy,  dc,  Corp.,  L.  E.,  18 
Eq.  280 ;  In  re  Wedderburn's  Trusts,  9  Ch.  D.  112. 

The  court  will  not  usually  make  an  order  at  the  instance  of  the 
tenant  for  life  for  an  investment  in  one  kind  of  stock  rather  than 
another,  when  by  so  doing  those  in  remainder  would  be  prejudiced. 
Cockhurn  v.  Peel,  3  D.,  F.  &  J.  170. 

But  where  the  condition  of  a  trust  fund  is  such  that  the  income 
arising  from  it  does  not  answer  its  primary  purpose,  it  is  the  duty  of 
the  court  to  exercise  its  statutory  powers.  Therefore,  where  a  jointure 
was  charged  on  hereditaments  which  were  afterwards  sold,  and  the  pro- 
ceeds, under  a  power  to  invest  in  government  or  on  real  securities, 
invested  in  Consols,  the  jointure  being  thereby  reduced,  the  court, 
without  the  consent  of  the  remaiderman,  ordered  a  change  of  security 
to  East  India  stock.  Mortimer  v.  Picton,  10  Jur.,  N.  S.  83  ;  see  Be 
Langford,  2  J.  &  H.  458.  No  order  can  be  made  under  the  22  &  23 
Vict.  c.  35,  s.  32,  where  there  is  no  power  of  varying  securities  inde- 
pendently of  that  act.     Re  Warde,  ib.  191. 

By  the  28  &  24  Vict.  c.  145,  trustees  had  certain  powers  of  invest- 
ment, but  this  act  was  repealed  in  part  by  the  Conveyancing  Act, 
1881,  and  as  to  the  residue  by  the  Settled  Land  Act. 

Where  money  was  directed  by  will  to  be  invested  in  government 
securities,  and  then  to  be  applied  from  time  to  time  in  the  purchase 
of  land,  and  at  the  testator's  death  some  of  his  property  consisted  of 
English  and  Irish  Bank  stock,  and  East  India  stock,  the  trustees 
were  allowed,  under  the  23  &  24  Vict.  c.  38,  to  retain  such  stocks 
by  way  of  interim  investment.  Hume  v.  Richardson,  4  D.,  F.  & 
J.  29. 

By  the  30  &  31  Vict.  c.  132,  s.  2,  trustees,  executors  or  adminis- 
trators may  invest  trust  monies  in  securities,  the  interest  of  which  is 
guaranteed  by  parliament  to  the  same  extent  and  in  the  same  manner 
as  they  may  invest  in  East  India  stock  under  s.  1  of  that  act.  Ante, 
p.  996. 

Charges  or  mortgages  under  the  Improvement  of  Land  Act, 
27  &  28  Vict.  c.  114,  s.  60,  are  within  a  power  to  invest  in  real 
securities. 

The  power  of  investment  is  therefore,  comparatively  speaking,  limited 
where  it  is  confined  to  securities  authorized  by  the  court.    It  may  be 
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observed,  that  where  there  is  a  power  to  purchase  real  estate,  the 
court  will  sanction  an  application  to  lay  out  part  of  the  trust  funds  in 
permanent  and  substantial  improvements  on  the  property  in  settlement. 
Be  Barrinqton's  Settlement,  1  J.  &  H.  142.  See  Fazakerley  v.  Cul- 
shatc,  19  W.  R.  793  ;  Frith  v.  Cameron,  ib.  886. 


Sec.  2. — Where  Power  given — Securities  authorized. 


'.  Securities  authorized  998 

As  to  Personal  Seo^irity 998 

Leaving  to  Discretion  of  Trustees. . .  998 

Mortgages  onReal  Securities 999 

What  Sum  may  ie  Lent 999 

Valuation  of  Property   999 

Stock  Mortgage 999 

Purchase  of  Freehold  Ground  Rents  999 

Renewable  Leaseholds 999 


Leaseholds 999 

Sootch — Irish  Property 999 

Real  or  Approved  Securities 1000 

Railway  Shares    1000 

Sliares  or  Stoch  of  Companies    1000 

Deposit  Note 1001 

Changing  Secvrities 1001 

Coiixi'id  Required,  when  to  be  given  1001 

Omission  to  Incest    1001 


In  deeds  and  wills  carefully  drawn  there  is  a  power  to  invest  the 
trust  money  in  specified  securities.  These  securities  commonly  are 
the  public  stocks,  funds  or  securities ;  mortgages  of  freehold,  copyhold 
or  leasehold  securities,  frequently  restricted  as  to  leaseholds  to  such 
as  have  not  less  than  sixty  years  unexpired ;  and  in  some  cases  the 
shares,  stocks  and  debentures  of  companies.  In  every  case  it  is  of 
great  importance  to  the  safety  of  trustees  to  observe  the  terms  of  the 
power  authorizing  them  to  invest.  Without  an  express  power,  the 
securities  open  to  a  trustee  are,  as  we  have  seen  in  the  preceding 
section,  very  limited.  Thus  a  trustee  or  executor  must  not  lend  on 
personal  security  {Walker  v.  Symonds,  3  Sw.  63,  80;  Darke  v.  Mar- 
tyn,  1  Bea.  525) ;  and  must  not  continue  it  on  such  security,  although 
the  testator  may  have  been  in  the  habit  of  allowing  a  particular  indi- 
vidual to  retain  money  belonging  to  him.  Styles  v.  Guy,  1  Mac.  &  Gr. 
422.  A  trustee,  however,  may  be  authorized  to  lend  money  upon 
personal  security.  Paddon  v.  Bichardson,  7  D.,  M.  &  G.  563.  But 
even  in  such  a  case  he  must  not  lend  to  a  co-trustee  or  co-executor, 

unless  expressly  so  authorized  ( v.  Walker,  5  Russ.  7 ;  see 

Westover  v.  Chapman,  1  Coll.  177) ;  nor  in  the  way  of  accommodation 
to  the  husband  of  the  cestui  que  trust.  Langston  v.  Ollivant,  Geo. 
Coop,  33;  see  Boss  v.  Godsall,  1  Y.  C.  C.  C.  617;  Cresswell  v. 
Dewell,  4  Giff.  460 ;  Pickard  v.  Anderson,  L.  R.,  18  Eq.  608.  In 
this  case  the  trust  fund  was  allowed  to  remain  on  the  security  of  the 
husband's  bond.  And  leaving  the  investment  to  the  trustees'  discre- 
tion does  not  authorize  an  investment  on  personal  security.  Pocock 
V.  Beddington,  5  Ves.  794.  A  trustee  could  not  formerly  lend  on 
mortgage  of  real  estate  without  express  authority.  Norhury  v.  Nor- 
hwry,A  Madd.  191  (see  now  ante,  p.  996).  A  power  to  lend  on  real 
securities  in  England  authorizes  a  mortgage  of  lands  in  Ireland  unless 
expressly  forbidden.     4  &  5  Will.  4,  c.  29.     The  ordinary  power  does 
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not,  however,  authorize  mortgages  to  railway  companies  on  their  usual 
debentures,  assigning  the  undertaking  of  the  company,  future  calls,  &c. 
Mant  V.  Leith,  15  Bea.  524.  Neither  does  a  power  to  lend  on  mort- 
gage authorize  a  second  mortgage  on  house  property  in  bad  condition. 
Drosier  v.  Brereton,  15  Bea.  221. 

Trustees  should  not  lend  more  than  two-thirds  on  freehold  lands, 
and  not  so  much  on  freehold  trade  buildings  {Stickney  v.  Sewell,  1  M. 
&  C.  8)  ;  not  even  so  much  as  one-half.  Stretton  v.  Ashmall,  3  Drew.  9. 
The  two-thirds  rule  is  not  enforceable  with  exact  strictness.  Godfrey 
V.  Faulkner,  23  Ch.  D.  483.  In  Budge  v.  Gummow,  L.  K.,  7  Ch. 
719,  it  was  held  that  the  trustees  were  not  justified  in  lending  1,400Z. 
on  an  hotel  valued  at  1,900L,  the  licence  being  valued  in  addition  at 
800?.  If  trustees  make  improper  investments  whereby  a  loss  is  occa- 
sioned, they  are  personally  responsible.  The  test  of  liability  always 
is,  whether  or  not  the  trustees  have  acted  as  prudent  men  would  have 
acted  in  dealing  with  their  own  property.  Godfrey  v.  Faulkner,  23 
Ch.  D.  483 ;  and  see  per  Bacon,  V.-C,  Smethurst  v.  Hastings,  30 
Ch.  D.  490,  498  ;  and  see  the  next  Chapter.  Where  trustees  lend  on 
mortgage,  they  must  see  that  the  property  is  of  sufficient  value.  They 
take  a  deficient  security  at  their  own  risk  (Phillipson  v.  Gatty,  7  Ha. 
516  ;  see  Farrar  v.  Barraclough,  2  Sm.  &  G.  231) ;  and  they  should 
have  the  valuation  made  by  their  own  surveyor.  Ingle  v.  Partridge, 
34  Bea.  411.  See  Budge  v.  Gummow,  sup. ;  Fry  v.  Tapson,  28 
Ch.  D.  268.  Although  investments  may  not  be  improper  in  point  of 
form  if  trustees  invest  on  insufficient  security  of  a  speculative  charac- 
ter without  taking  proper  precautions,  they  must  make  good  the  loss. 
Smethurst  v.  Hastings,  30  Ch.  D.  490.  Under  the  ordinary  power  to 
invest  in,  or  upon,  and  vary  government  or  real  securities,  trustees 
should  not  sell  out  Consols  to  lend  on  a  stock  mortgage.  Whitney  v. 
Smith,  L.  K.,  4  Ch.  513 ;  cons.  Bromley  v.  Kelly,  39  L.  J.,  Ch.  274. 
In  Re  Peyton's  Settlement,  L.  E.,  7  Eq.  463,  under  a  power  to  invest 
"  in  the  purchase  of  manors,  lands  or  hereditaments  .  .  .  in  fee 
simple  in  possession,"  Lord  Romilly,  M.E.,  authorized  a  purchase  of 
freehold  ground  rents.  But  it  may  be  observed  that  the  point  coming 
on  on  petition  under  the  22  &  23  Vict.  c.  35,  s.  30,  was  not  adversely 
argued,  nor  was  the  attention  of  his  lordship  called  to  the  case  of 
Read  v.  Shaw  (Sug.  Pow.  App.  864,  8th  ed.).  See  Middleton  v. 
Pryor,  Amb.  393. 

tinder  a  power  to  lend  on  mortgage  of  real  securities  in  Ireland, 
trustees  may  lend  on  leaseholds  for  lives  renewable  for  ever.  Macleod 
V.  Annesley,  16  Bea.  600.  Although  the  power  extends  to  leasehold 
securities,  a  short  term,  e.g.,  of  fourteen  years,  is  not  authorized. 
Pince  V.  Beattie,  9  Jur.,  N.  S.  1119. 

Where  real  securities  in  England  or  Wales  only  are  authorized,  but 
not  in  Ireland,  the  power  does  not,  of  course,  extend  to  lands  in 
Ireland,  and  it  is  doubtful  whether  the  trustee  is  authorized  to  lend  on 
property  in  Scotland.  Re  Miles'  Will,  27  Bea.  579.  As  a  general 
rule  long  terms  of  years  do  not  answer  the  description  of  "  real  securi- 
ties," within  the  meaning  of  a  power  for  trustees  to  lend  on  mortgage 
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of  "  real  securities."  In  re  Boyd's  Settled  Estates,  14  Ch.  D.  626.  A 
power  to  lend  on  real  securities  in  England,  Wales  or  Great  Britain 
authorizes  loans  on  real  securities  in  Ireland,  4  &  5  Will.  4,  c.  29, 
s.  1.  See  Ex  parte  Pawlett,  1  Ph.  570.  Where  minors,  unborn 
children,  or  lunatics'  are  interested,  the  loan  must  be  made  by  the 
direction  of  the  Court  of  Chancery  (s.  2).  Under  a  power  to  invest 
in  such  securities  as  the  trustees  should  approve,  they  must  exercise 
a  careful  discretion  in  selecting  the  securities.  Stretton  v.  Ashmall, 
3  Drew.  10  ;  see  lie  Simson's  Trusts,  1  J.  &  H.  89.  Where  trustees 
had  powers  of  investment  "  as  they  in  their  uncontrolled  discretion 
should  think  fit,"  they  were  allowed  the  costs  of  investing  in  foreign 
government,  colonial  railway  bonds,  and  bank  shares.  Broivn  v. 
Brown,  29  Ch.  D.  889.  A  power  to  invest  on  the  security  of  the  funds 
of  any  company  incorporated  by  Act  of  Parliament,  does  not  authorize 
an  investment  in  preference  railway  shares,  which  is  in  fact  embarking 
the  trust  funds  in  the  speculation  of  the  railway.  Harris  v.  Harris, 
29  Bea.  107.  A  power  to  trustees  to  invest  "  upon  any  of  the  stocks 
or  funds  of  the  Government  of  the  United  States  of  America  or  of  the 
Government  of  France,  or  any  other  foreign  government  authorizes 
investments  in  New  York  and  Ohio  stocks  and  Georgia  bonds.  Cadett 
V.  Earle,  5  Ch.  D.  710.  A  power  to  "  continue  to  hold  "  particular 
investments  made  by  a  testator  prima  facie,  refers  to  trusts  which  are 
to  continue.     Eraser  v.  Murdoch,  6  App.  C.  855. 

Mortgages  on,  or  investments  in,  the  shares  or  stock  of  companies 
of  any  kind  are  not  authorized  without  an  express  power.  Trafford  v. 
Boehm,  3  Atk.  444 ;  see  Howe  v.  E.  Dartmouth,  7  Ves.  137,  150. 
Where  there  is  such  a  power  it  does  not  authorize  an  investment 
where  one  trustee  only  can  be  registered  {Consterdine  v.  Consterdine, 
31  Bea.  830) ;  but  shares  in  such  a  company  specifically  bequeathed 
to  two  or  more  in  trust  for  a  person  for  life  with  remainders  over, 
may  with  the  consent  of  the  tenant  for  life  be  held  by  one  as  trustee. 
Ih. 

By  the  34  &  35  Vict.  c.  27,  it  is  enacted,  that  where  a  power  has 
before  the  passing  of  this  act  been,  or  shall  at  any  time  be  given,  to 
trustees  to  invest  trust  funds  in  the  mortgages  or  bonds  of  a  railway 
company  or  of  any  other  description  of  company,  such  power  shall, 
unless  the  contrary  is  expressed  in  the  instrument  creating  the  power, 
be  deemed  to  include  a  power  to  invest  such  funds  in  the  debenture 
stock  of  the  company  (s.  1). 

The  expression  "trustees"  shall  include  executors  and  adminis- 
trators and  any  other  persons  holding  funds  in  a  fiduciary  capacity 

By  various  acts  of  parliament  trustees  are  authorized  to  invest  in 
particular  specified  securities.  Thus  trustees  authorized  to  invest  on 
real  security  may  (unless  prohibited  by  the  instrument  authorizing  the 
mvestment)  invest  money  in  charges  or  on  mortgage  under  the 
Improvement  of  Land  Act,  1864  (27  &  28  Vict.  c.  114,  ss.  60,  61). 
If  they  are  authorized  to  invest  in  the  mortgages  or  bonds  of  a  railway 
or  any  other  description  of  company,  unless  forbidden  by  the  trust 
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instrument,  they  may  inyest  in  the  debenture  stock  of  such  company 
(34  &  35  Vict.  c.  27,  s.  1),  and  also  in  any  nominal  debentures  or  nomi- 
nal debenture  stock  under  the  Local  Authorities  Loans  Act,  1875  (38 
&  39  Vict.  c.  83,  s.  27),  but  not  in  stock  certificates  to  hearer,  unless 
so  authorized  by  the  trust  (lb.,  s.  21).  There  is  a  like  restriction  as 
to  stock  certificates  in  the  case  of  trustees  holding  gOYernment  stock 
(33  &  34  Vict.  c.  71,  s.  29).  If  authorized  to  invest  in  government 
securities,  trustees  may  unless  forbidden  by  the  trust  instrument  invest 
in  consolidated  stock  of  Metropolitan  Board  of  Works  (34  &  35  Vict, 
c.  47,  s.  13). 

It  would  seem  that  there  is  no  impropriety  in  the  temporary  invest- 
ment of  trust  money  on  a  deposit  note  at  a  bankers.  Wilki7is  v.  Hogg, 
8  Jur.,  N.  S.  25.  But  in  this  case  there  was  a  special  indemnity 
clause.  It  is  improper  to  place  money  on  a  deposit  note  as  an  invest- 
ment.    Rehden  v.  Wesley,  29  Bea.  213. 

Prior  to  the  23  &  24  Vict.  c.  145,  which,  however,  is  now  repealed, 
a  trustee  had  no  power  without  express  authority  to  change  securities 
for  others  though  authorized  (see  Angell  v.  Dawson,  3  Y.  &  C. 
308,  316 ;  lie  Warde,  2  J.  &  H.  191.  But  on  a  security,  a  mortgage, 
for  instance,  being  paid  off,  it  would,  of  course,  be  necessary  to  reinvest. 
Trustees,  however,  must  not  invest  nor  change  existing  for  other 
investments  so  as  to  benefit  a  tenant  for  life  at  the  expense  of  those 
in  remainder,  as  by  changing  Consols  for  long  annuities  or  the  like. 
See  Baby  v.  Ridehalgh,  7  D.,  M.  &  G.  104 ;  Vickery  v.  Evans, 
33  Bea.  376  ;  S.C.  10  Jur.,  N.  S.  30 ;  Re  Faning,  ib.  307 ;  Re  Warde, 
2  J.  &  H.  191. 

Where  consent  is  required  to  a  loan  of  the  trust  fund,  it  should  be 
given  before  the  investment  is  made.  Bateinan  v.  Davis,  3  Madd.  98. 
In  this  case  the  power  was  to  lend  to  the  husband  with  the  consent  of 
the  wife,  which  being  given  after  the  loan,  was  held  to  be  inoperative. 
See  Wiles  v.  Gresham,  2  Drew.  258 ;  Cocker  v.  Quayle,  1  E.  &  My. 
535  ;  Kellaway  v.  Johnson,  5  Bea.  319. 

Trustees  who  are  directed  to  invest  in  the  funds,  or  upon  real 
estate,  and  fail  to  do  so,  are  chargeable  only  with  principal  and  interest, 
not  the  value  of  stock  which  might  have  been  purchased.  Robinson 
V.  Robinson,  1  D.,  M.  &  G.  247 ;  Shepherd  v.  Mouls,  4  Ha.  500. 
But  otherwise  where  they  are  directed  to  invest  in  the  funds  only.  Ib, 
503,  504 ;  see  Phillipson  v.  Gatty,  7  Ha.  516. 

It  sometimes  happens  that  one  trustee  is  not  satisfied  with  a 
security,  and  is  desirous  of  realizing  or  changing  it.  As  to  this,  it 
has  been  held  that  "It  is  very  difficult  for  one  trustee  to  file  a  bill 
against  another  trustee  to  realize  a  security  in  the  absence  of  the 
cestui  que  trust,  who  might  prefer  to  allow  the  money  to  remain,"  per 
James,  L.J,     Butler  v.  Butler,  7  Ch.  D.  116, 120. 
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The  expression  "  breach  of  trust "  is  in  this  sense  an  unfortunate 

one,  that  it  is  applied  to  cases  of  simple  neglect  of  some  particular 

duty,  often  arising  from  mere  oversight  or  forgetfulness,  and  involring 

no  improper,  much  less  criminal  intent,  as  well  as  to  acts  of  deliberate 

fraud,  which  are  now  properly  punishable  as  criminal  offences,  24  &  25 

Vict.  c.  96,  ss.  80,  86,  post,  p.  1008.     It  is  technically  a  breach  of 

trust,  for  instance,  to  omit  enforcing  some  covenant  or  the  like  in  a 

settlement    (see   Fenwick   v.    Greenivell,    10   Bea.    412),    which   the 

trustee  after  a  lapse  of  years  may  quite  have  forgotten,  and  for  which 

he  is  properly  made  responsible  ;  but  it  is  obviously  a  defect  in  legal 

language  to  designate  such  an  act,  by  the  same  expression  which  is 

used  to  mark  a  deliberate  appropriation  by  a  trustee,  of  trust  funds  to 

his  own  use.     Wherever  there  is  on  the  part  of  the  trustees  a  neglect 

of  some  particular  act  of  duty,  there  is,  in  the  strict  sense  of  the 

term,   a   breach   of  trust.     Many  instances  of  breach  of  trust  have 

already  been  mentioned,  as  improper  dealing  with  the  trust  funds, 

improper  investments,   and  the  like.     And  in  connection  -nith  this 

subject  the   analogous  cases   of   a  devastavit  by  executors  may  be 

referred  to.     Ante,  p.  267.     It   is   immaterial  that   a  person  is  not 

legally  a  trustee,  he  will  be  liable  as  such,  if  he  has  intermeddled  with 

and  misapplied  the  trust  property.     Rackham  v.  Siddall,  1  Mac.  &  G. 

607 ;  see  Hennessey  v.  Bray,  33  Bea.  96.     But  a  trustee   who  is 

ignorant  of  the  existence  of  the  trust  cannot  be  made  liable  for  the 

non-performance  of  it.     Youde  v.  Cloud,  L.  E.,  18  Eq.  634. 
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The  loss  occasioned  by  a  breach  of  trust  is,  in  general,  a  simple 
contract  equitable  debt  only.  Vernon  v.  Vawdry,  2  Atk.  119  ;  Ex 
parte  Blencowe,  L.  R.,  1  Ch.  393.  But  if  a  trustee  executes  a  trust 
deed  and  the  words  of  obligation  imply  a  covenant,  the  amount  of 
loss  occasioned  by  the  breach  of  trust  will  be  a  specialty  debt,  but 
otherwise  where  there  is  no  covenant  express  or  implied.  Benson  v. 
Benson,  1  P.  W.  131;  Wood  v.  Hardisty,  2  Coll.  542.  For  an 
acceptance  of  a  trusteeship  by  deed,  where  there  is  no  declaration 
of  trust,  does  not  make  trust  money  received  and  misapplied  by  the 
trustee  a  specialty  debt.  Adey  v.  Arnold,  2  D.,  M.  &  G.  432 ;  see 
also  the  report,  S.  C.  16  Jur.  1123  ;  Wynch  v.  Grant,  2  Drew.  312  ; 
Newport  v.  Bryan,  5  Ir.  Ch.  Rep.  119  ;  Holland  v.  Holland,  L.  R., 
4  Ch.  449.  There  is  no  specialty  in  equity.  To  make  a  debt  a 
specialty  it  must  be  enforceable  at  law,  ib.  p.  455. 

Where  a  trustee  executed  a  deed  in  which  there  was  a  recital  that 
he  held  trust  monies  which  he  proposed  to  secure  by  mortgage,  and 
he  conveyed  property  by  way  of  mortgage  as  security,  but  there 
was  no  covenant  to  pay,  it  was  held  that  no  specialty  debt  was  created. 
Isaacson  v.  Harwood,  L.  R.,  3  Ch.  225.  A  loss  in  one  fund,  occa- 
sioned by  the  act  of  the  trustee,  is  not  compensated  by  a  gain  in 
another  fund.  Wiles  v.  Gresham,  2  Drew.  258.  "  Where  a  trustee 
has  spent  money  on  the  trust  property  in  an  unauthorized  way,  the 
rule  is  to  give  him  at  his  own  expense  an  inquiry  whether  the  trust  estate 
has  been  to  any  and  what  extent  benefitted."  Per  James,  L.J.,  Vyse 
V.  Foster,  L.  R.,  8  Ch.  326.  In  such  a  case  if  the  expenditure,  for 
instance,  in  a  purchase  of  property  or  the  like,  is  objected  to,  the 
trustee  may  take  it,  accounting  for  the  sum  expended.  See  ib.  337  ; 
see  S.  C,  affirmed  on  appeal,  L.  R.,  7  H.  L.  318 ;  ib.  p.  328. 

As  a  general  rule,  each  trustee  is  liable  for  the  whole  loss  sustained 
by  the  trust  estate  from  any  breach  of  trust  committed  by  the  trustees 
jointly.  Wilson  v.  Moore,  1  M.  &  K.  126  ;  Lyse  v.  Kingdon,  1  Coll. 
184,  188 ;  see  Ex  parte  Norris,  L.  R.,  4  Ch.  280.  And  a  decree 
against  all  jointly  may  be  enforced  against  any  one  {Att.-Gen.  v. 
Wilson,  Cr.  &  Ph.  1,  28 ;  see  Fletcher  v.  Green,  33  Bea.  426),  though 
it  usually  is  against  all,  where  all  are  equally  culpable  (see  Eehden  v. 
Wesley,  29  Bea.  215),  although  as  between  themselves  contribution 
will  be  enforced  where  all  are  equally  liable.     See  Lingard  v.  Bromley, 

1  V.  &  B.  114 ;  Birks  v.  Mickleihwait,  33  Bea.  409 ;  Att.-Gen.  v. 
Dangars,  ib.  621,  624  ;  and  see  post,  p.  1007.  But  it  would  seem  that 
if  A.  was  originally  trustee  of  a  fund,  and  then  A.  and  B.  became 
trustees,  and  afterwards  B.  becomes  sole  trustee  of  it,  A.  will  not  be 
liable  for  transferring  the  fund  to  B.  Scotney  v.  Lomer,  29  Ch.  D. 
535 ;  see  ib.  p.  548.  If  the  trustee  has  wrongfully  conveyed  away  the 
trust  property  to  a  volunteer,  it  may  be  followed  whether  he  had  or 
had  not  notice.  Mansell  v.  Mansell,  2  P.  W.  681.  So  if  conveyed  to 
a  purchaser  for  value  with  notice.  Ib.  Mead  v.  Ld.  Orrery,  3  Atk. 
238 ;  Mackreth  v.  Symmons,  15  Ves.  350;  Boursot  v.  Savage,  L.  R., 

2  Eq.  134.  But  otherwise,  where  the  conveyance  is  to  a  purchaser  for 
value  without  notice.     Mansell  v.  Mansell,  sup. ;  Jones  v.  Powles, 
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3  M.  &  K.  581 ;  Thorndike  v.  Hunt,  3  De  G.  &  J.  563.  And  a 
purchaser  for  value,  or  mortgagee  without  notice,  who  has  got  the  legal 
estate,  may  hold  against  the  cestui  que  trust;  and  in  the  case  of  a 
mortgage,  a  first  mortgagee  with  the  legal  estate  may  transfer  to  a 
subsequent  mortgagee,  who  pays  him  off,  neither  of  them  having 
notice  at  the  time  of  advancing  his  money,  but  both  having  notice  at 
the  time  of  the  transfer ;  and  the  subsequent  mortgagee  may  hold 
until  he  is  repaid  all  that  is  due  to  him.  Bates  v.  Johnson,  Johns. 
304.  And  a  transferee  of  shares  without  notice  that  they  were  held 
in  trust  by  the  transferor  may  register  them,  though  then  having 
notice.  Dodds  v.  Hills,  2  H.  &  M.  424.  With  respect,  however,  to 
choses  in  action,  it  must  be  borne  in  mind  that  an  assignee  of  them 
takes  subject  to  the  same  equities  as  the  assignor.  Ante,  p.  722. 
See  OrdY.  White,  8  Bea.  357  ;  Roltv.  WJiite,  31  Bea.  520  ;  Athenaum, 
c&c.  Society  v.  Pooleij,  3  De  G.  &  J.  294.  See  the  observations  on  this 
case  in  Brunton's  Claim,  L.  E.,  19  Eq.  302. 

The  principle  of  these  cases  applies  to  borrowers  of  the  trust  fund 
with  notice  of  the  trust,  and  the  Statute   of  Limitations  cannot  in 
such  cases  be  set  up  as  against  the  trust,  though  it  might  have  been 
in  the  case  of  an  ordinary  loan.     Ernest  v.  Croysdill,  2  D.,  F.  &  J. 
175,  198.     If  the  trust  fund  has  been  wrongfully  disposed  of,  and  can 
be  traced  into  other  -property  vested  in  the  trustee,  such  property  will, 
as  a  rule,  be  liable  to  the  cestui  que  trust.     See  Tayloi-  v.  Plumer, 
3  M.  &  S.  562.     And  where  there  is  strong  ground  for  suspecting  that 
property  standing  in  the  name  of  one  person  belongs  to  another,  the 
court  will  grant  an  injunction  restraining  the  transfer  of  it  by  the 
former.     Chedworth  v.  Edivards,  8  Ves.  46.     And  the  rules  as  to 
following  trust  funds  in  the  hands  of  a  defaulting  trustee  apply  against 
the  assignees  of  such  trustee  as  fully  as  against  the  trustee  himself. 
Frith  V.  Cartland,  2  H.  &  M.  417.     Trust  money  may  be  followed 
into  land,  and  the  transaction  proved  by  parol  evidence,  and  a  trust  in 
the  land  will  result  to  the  cestui  que  trust  of  the  money.     Lench  v. 
Lench,  10  Ves.  517 ;  see  Hopper  v.  Conyers,  L.  E.,  2  Eq.  549.     If 
the   whole   purchase-money   of  property  be  trust  money,  the   entire 
property  belongs  to  the  cestui  que  trust.     Trench  v.  Harrison,  17  Sim. 
111.     If  part  only  of  the  purchase-money  be  trust  money,  there  will 
be  a  lien  for  that  amount  and  interest,  on  the  property.     Lane  v. 
Dighton,  Amb.  409 ;  Price  v.  Blakemore,  6  Bea.  507 ;  Mathias  v. 
Mathias,  3  Sm.  &  G.  552;  Scales  v.  Baker,  28  Bea.  91.     If  the 
other  part  of  the  purchase-money  has  been  borrowed  and  the  title 
deeds  deposited  with  the  lender,  then  subject  to  the  lien  of  the  cestui 
que  trust,  the  lender  is  entitled  to  stand  in  the  place  of  the  trustee  as 
against  the  trust  estate  for  the  amount  due  to  him.     In  re  Pumfrey, 
22  Ch.  D.  255.     In  cases  of  this  description  if  the  property  be  sold  at 
a  profit,  the  surplus   over  and  above  the   original  purchase-money 
belongs  to  the  cestui  que  trust.     Phayre  v.  Perce,  3  Dow.  116 ;  Re 
Pumfrey,  sup. 

And  where  a  trustee  mixes  trust  funds  with  his  own  so  that  the  two 
cannot  be  separated  with  perfect  accuracy,  the  equity  of  the  cestui  que 
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trust  will  attach  on  the  entire  fund  for  the  whole  of  what  is  due  to 
him.  Lupton  v.  WJiite,  15  Ves.  432  ;  Pennell  v.  Deffell,  4  D.,  M.  &  G. 
372 ;  Frith  v.  Cartland,  2  H.  &  M.  417 ;  Ernest  v.  Croysdill,  2  D., 
F.  &  J.  175 ;  Cook  v.  Addison,  L.  R.,  7  Eq.  466;  see  Re  West  of 
England,  tCc,  Bank,  11  Ch.  D.  772.  In  cases  of  breach  of  trust,  if 
the  trustee  becomes  bankrupt,  the  loss  may  be  proved  as  a  debt 
against  his  estate.  Bick  v.  Motly,  2  M.  &  K.  312 ;  see  46  &  47  Vict. 
c.  52  (Bankruptcy  Act,  1883),  s.  40.  See  In  re  Basham,  23  Ch.  D. 
195  ;  Cooper  y.  Prichard,  11  Q.  B.  D.  351,  cases  on  the  Bankruptcy 
Act  of  1869.  Where  the  trust  fund  is  invested  on  unauthorized 
security,  the  cestui  que  trust  may  prove  for  the  debt  and  hold  the 
security  as  well,  until  the  whole  debt  is  repaid.  Ex  parte  Biddulph, 
3  De  G.  &  S.  587  ;  Ex  parte  Greaves,  2  Jur.,  N.  S.  651.  But  credit 
will  be  given  to  a  trustee  who  is  also  one  of  the  cestuis  que  trust, 
for  what  is  due  to  him  in  his  character  of  cestui  que  trust,  and  that 
only  which  is  due  from  him  as  trustee  is  proveable.  Ex  parte  Turner, 
2  J).,  M.  &  G.  927. 

With  respect  to  the  liability  of  a  trustee  for  the  acts  of  a  co- 
trustee, there  are  three  modes  in  which  he  may  become  liable  accord- 
ing to  the  ordinary  rules  of  the  court.  First,  where  one  trustee 
receives  trust  money  and  hands  it  over  to  a  co-trustee  without  securing 
its  due  application.  Secondly,  where  he  permits  a  co-trustee  to  receive 
trust  money  without  making  due  inquiry  as  to  his  dealing  with  it. 
See  Scotney  v.  Lomer,  29  Ch.  D.  535,  ante,  p.  1003.  Thirdly,  where  he 
becomes  aware  of  a  breach  of  trust,  either  committed  or  meditated, 
and  abstains  from  taking  the  necessary  steps  to  obtain  restitution. 
Wilkins  v.  Hogg,  8  Jur.,  N.  S.  25.  The  usual  indemnity  clause, 
which  expresses  no  more  than  what  is  the  rule  of  equity  (see  Dawson 
T.  Clarke,  18  Ves.  254),  would  not  protect  a  trustee  in  respect  of  such 
acts  as  those  just  mentioned.  This  clause  will  be  found  ante,  p.  278. 
But  where  the  indemnity  clause  is  special  and  exonerates  a  trustee  who 
pays  trust  money  to  a  co-trustee,  or  enables  him  to  receive  it,  from 
seeing  to  its  application,  and  from  responsibility  notwithstanding 
notice  or  intimation  of  actual  misapplication ;  a  trustee  will  not  be 
responsible  who  allows  a  co-trustee  to  receive  trust  money  without 
seeing  to  its  application.  But,  notwithstanding  such  a  clause,  he  would 
be  answerable  for  collusion,  or  for  handing  over  the  trust  fund  to  his 
co-trustee,  with  reasonable  ground  for  belief  or  suspicion  that  the 
latter  would  commit  a  breach  of  trust.  Wilkins  v.  Hogg,  sup.  A 
trustee,  however,  will  not  be  liable,  though  not  protected  by  any  special 
clause  of  indemnity,  if  without  his  knowledge  or  consent  a  co-trustee 
fraudulently  obtains  possession  of  the  trust  fund  and  misapplies  it. 
Barnard  v.  Bagshaw,  9  Jur.,  N.  S.  220. 

Strangers  or  third  persons  who  are  parties  to  a  breach  of  trust 
make  themselves  equally  liable  with  the  trustee.  Therefore,  a  person 
who  takes  money  or  money's  worth,  which  he  knows  is  subject  to  a 
trust,  in  discharge  of  a  debt,  is  a  party  to  a  fraud,  and  must  make 
good  what  he  has  received.  Rolfe  v.  Gregory,  11  Jur.,  N.  S.  98 ;  see 
Bridgman  v.  GUI,  24  Bea.  302.     A  trustee  who  retires  to  facilitate  a 
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breach  of  trust  being  committed,  or  having  knowledge  that  the  new 
trustee  appointed  in  his  place  is  about  to  commit  a  breach  of  trust, 
will  be  liable  for  it.  But  the  case  must  be  made  out  by  incontro- 
vertible testimony.  Webster  v.  Le  Hunt,  8  Jur.,  N.  S.  345 ;  Clark 
V.  Hoskins,  37  L.  J.,  Ch.  561.  Where  the  eestioi  que  trust  takes  pro- 
ceedings for  an  account,  and  asks  relief  on  the  ground  of  wilful  default, 
he  must  allege  it  and  prove  an  act  of  such  default,  or  make  out  a  case 
for  inquiry.  Sleight  v.  Lawson,  3  K.  &  J.  292  ;  Re  Fryer,  ib.  317  ; 
Coope  V.  Carter,  2  D.,  M.  &  G.  292.  In  what  cases  and  to  what 
extent  a  trustee  will  be  liable  for  interest,  or  for  the  profits  made  by 
him  in  using  trust  money,  see  tit.  "Executoe,"  Chap.  IV. 

If  a  decree  be  obtained  against  several  trustees  jointly  liable  for  a 
breach  of  trust,  it  may  be  made  available  against  any  of  them,  though 
it  is  generally  enforced  against  all  where  all  are  equally  culpable 
{Rehden  v.  Wesley,  29  Bea.  213,  215),  and  all  are  liable  for  the  costs. 
Lawrence  v.  Bowie,  2  Ph.  140.  But  if  a  trustee  stipulates  that  he 
shall  receive  only  part  of  the  trust  fund,  and  be  responsible  for  that 
only,  his  liability  will  be  limited  accordingly.  Birls  v.  Betty,  6  Madd. 
90.  Where  all  the  trustees  are  equally  liable  but  one  has  paid,  he 
may  afterwards  enforce  contribution  from  the  others  in  a  suit  instituted 
for  that  purpose.  Coppard  v.  Allen,  2  D.,  J.  &  S.  173, 177  ;  Fletcher 
V.  Green,  33  Bea.  515.  Where  a  loss,  occasioned  by  a  breach  of  trust, 
does  not  happen  until  after  the  death  of  the  trustee,  his  assets  will  be 
answerable  for  it  (Devaynes  v.  Robinson,  24  Bea.  86),  unless  they  have 
been  so  dealt  with  that  they  cannot  be  followed.  Ante,  p.  1004.  In 
those  cases  in  which  a  cestid  que  trust  is  a  party  to  the  breach  of  trust, 
by  which  loss  has  been  incurred,  his  interest  in  the  trust  property  may 
be  retained  or  stopped  to  make  good  the  loss  for  the  benefit  of  the 
other  persons  interested  in  the  trust  property.  Woodyatt  v.  Gresley, 
8  Sim.  180 ;  see  M'Gachen  v.  Dew,  15  Bea.  84.  But  a  defaulting 
trustee  cannot  claim,  as  against  his  cestuis  que  trust,  any  beneficial 
interest  in  the  trust  estate,  even  although  he  may  have  become 
entitled  thereto  derivatively,  for  example,  as  being  one  of  the  next  of 
kin  of  a  cestui  que  trust  who  has  died  intestate.  Jacubs  v.  Rylance, 
L.  K.,  17  Eq.  341.  But  this  principle  does  not  apply  in  the  case  of 
an  estate  devised  to  a  trustee,  which  if  legal,  cannot  be  taken  and 
applied  in  replacing  losses  occasioned  by  his  breach  of  trust.  Egbert 
V.  Butler,  21  Bea.  560;  Fox  v.  Buckley,  3  Ch.  D.  508.  And  if  the 
breach  of  trust  is  in  respect  of  funds  under  a  settlement,  other  property 
of  the  defaulting  trustee  not  under  the  settlement  cannot  be  impounded. 
Hallett  V.  Hallett,  13  Ch.  D.  232. 

In  Butler  v.  Carter  (L.  K.,  5  Eq.  276),  the  executors  of  a  trustee 
who  was  himself  contingently  entitled  as  cestui  que  trust  on  an  event 
which  afterwards  happened,  and  who  was  instrumental  in  a  breach  of 
trust  being  committed,  were  held  entitled  to  recover  from  the  repre- 
sentatives of  the  trustee  who  actually  committed  the  breach  of  trust 
and  received  the  money  arising  from  it.  When  this  equity  against  the 
cestui  que  trust  exists,  it  may  be  enforced  against  his  assignees  (formerly, 
now  the  trustee)  in  bankruptcy  (Ex  parte  Turpin,  1  D.  &  C.  120),  his 
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creditors  {Williams  v.  Allen,  32  Bea.  650),  and  generally  against  those 
claiming  under  him.  Priddy  v.  Rose,  3  Mer.  86  ;  see  Willes  v.  Green- 
hill,  29  Bea.  376  ;  cons.  Stephens  v.  ]'enahles,  30  Bea.  625. 

But  in  order  that  a  cestui  que  trust  should  be  responsible  he  must 
be  sui  juris ;  therefore,  a  feme  covert  cannot,  as  a  rule,  be  made 
liable  (Underwood  v.  Stevens,  1  Mer.  712,  717;  Gre.sswell  v.  TJewell, 
4  Giif.  460),  unless  in  respect  of  her  separate  estate  where  she  is  not 
restrained  from  anticipation.  Brewer  v.  Swirles,  2  Sm.  &  G.  219  ; 
Fletcher  v.  Green,  33  Bea.  426 ;  see  Butler  v.  Cumpston,  L.  R., 
7  Eq.  16;  Wainford  v.  Heijl,  L.  R.,  20  Eq.  321.  But  if  the  liability 
arises  by  reason  of  an  improper  investment  to  which  her  consent  is 
necessary,  and  such  consent  is  informally  given,  or  has  been  improperly 
obtained,  her  estate  will  not  be  liable.  Cocker  v.  Quayle,  1  R.  &  My. 
535 ;  Kellaway  v.  Johnson,  5  Bea.  319.  Where  a  cestui  que  trust, 
who  is  party  to  a  breach  of  trust,  is  a  married  woman,  and  the  trustees 
claim  a  right  of  retainer  against  her  life  interest  in  the  settled  funds 
to  indemnify  them  against  their  breach  of  trust,  they  are  bound  to 
show  that  she  acted  for  herself  in  the  breach  of  trust,  and  was  fully 
informed  of  the  state  of  the  case.  Sawyer  v.  Sawyer,  28  Ch.  D.  595  ; 
see  Jones  v.  Higgins,  L.  R.,  2  Eq.  538. 

An  infant  cannot  in  general  be  made  responsible  for  concurring  in 
or  even  committing  a  devastavit  or  breach  of  trust  (Whitmore  v. 
Weld,  1  Vern.  328;  Hindmarsh  v.  Southgate,  3  Russ.  324),  but 
otherwise  where  he  is  guilty  of  fraud.  Cory  v.  Gertcken,  2  Madd.  40  ; 
see  Wright  v.  Snowe,  2  De  G.  &  S.  321. 

A  cestui  que  trust  who  has  assented  to  or  concurred  in  a  breach  of 
trust  (Brice  v.  Stokes,  11  Ves.  319  ;  Walker  v.  Symonds,  3  Sw.  64  ; 
see  Life  Association  of  Scotland  v.  Siddal,  3  D.,  F.  &  J.  58,  74),  or 
has  subsequently  acquiesced  in  it  [Walker  v.  Symonds,  sup. ;  Fan-ant 
v.  Blanchford,  1  D.,  J.  &  S.  107  ;  Jones  v.  Higgins,  L.  R.,  2  Eq.  538), 
cannot  afterwards  proceed  against  those  who  would  otherwise  be  liable 
for  the  breach  of  trust.  And  mere  laches  for  a  considerable  time  after 
knowledge  of  the  breach  of  trust  will  be  a  bar  to  any  remedy  for  it. 
Hodgson  v.  Bibby,  32  Bea.  221 ;  Bright  v.  Legerton,  2  D.,  F.  &  J. 
606.  But  in  all  these  cases  the  cestui  que,'  trust  must  have  had  full 
information  of  the  facts  (Wedderburn  v.  Wedderburn,  4  M.  &  C.  41  ; 
Munchy.  Cockerell,  5  M.  &  C.  179),  and  law  as  applicable  to  the  facts. 
Cockerell  v.  Cholmeley,  1  R.  &  M.  418,  425 ;  Strange  v.  Fooks,  4  Giff. 
408.  In  Re  Cross,  20  Ch.  D.  109,  122  ;  Baggallay,  L.J.,  delivering 
the  judgment  of  the  court,  observed,  "  We  consider  it  to  be  a  well 
established  rule  that  a  cestui  que  trust,  who,  knowing  that  his  trustee 
has  committed  a  breach  of  trust,  obtains  from  him  a  part  only  of  that 
to  which  he  is  entitled,  does  not  thereby  waive  his  right  to  such 
further  relief  as  he  may  be  able  to  obtain,  unless  there  is  something  in 
the  surrounding  circumstances  from  which  an  intention  so  to  do  can 
be  clearly  inferred." 

It  must  be  observed,  too,  that  acts  of  release  or  ratification  must, 
like  acts  of  assent  or  concurrence,  be  those  of  persons  sui  juris  not  of 
femes  coverts,  for  instance,  unless  in  respect  of  their  separate  property. 
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Ante,  p.  1007.  And  infants  are  not  bound  by  acts  of  acquiescence  or 
release  during  infancy;  even  a  release  by  a  person  after  he  has 
attained  his  majority,  the  breach  of  trust  having  been  committed  during 
his  minority,  -will  be  closely  scrutinized  by  the  court,  which  requires 
that  he  should  have  had  the  fullest  information  (March  v.  Russell, 
3  M.  &  C.  31 ;  see  Aveline  v.  Melhuish,  2  D.,  J.  &  S.  288),  and  proper 
advice.  LloydY.Atttuood,  BDe  G.  &  J.  614.  See  Gandy  y.  Macaulay, 
31  Ch.  D.  1 ;  ante,  p.  992.  As  to  the  operation  of  the  Statute  of 
Limitations  on  breaches  of  trust,  see  ante,  tit.  "Limitations  to  Suits." 
By  the  24  &  25  Vict.  c.  96,  s.  80,  trustees  fraudulently  appropriating 
or  disposing  of  the  trust  property  are  guilty  of  a  misdemeanor,  but  no 
proceedings  are  to  be  commenced  without  the  sanction  of  the  attorney 
or  solicitor- general,  or  if  civil  proceedings  have  been  commenced  in 
any  court  without  the  sanction  of  the  judge  of  that  court.  See  Wadham 
V.  Rigg,  1  Dr.  &  S.  216  (on  the  20  &  21  Vict.  c.  54).  The  act  does 
not  affect  any  remedy  at  law  or  in  equity,  nor  any  agreement  for  the 
restoration  of  the  trust  property  (s.  86). 
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The  events  usually  provided  for  in  the  power  to  appoint  new  trustees 
are,  1st,  the  trustees  for  the  time  being  or  any  of  them  dying ;  2ndly, 
being,  or  being  resident,  abroad ;  3rdly,  desiring  to  be  discharged ; 
4thly,  refusing  or  becoming  incapable  to  act.  Until  recently  a  power 
was  contained  in  all  well-drawn  settlements  and  wills  to  appoint  a  new 
trustee  or  new  trustees  in  any  of  the  events  above  mentioned.  By  the 
23  &  24  Vict.  c.  145,  s.  27,  a  statutory  power  of  appointing  new 
trustees  was  given.  This  was  repealed  by  the  44  &  45  Vict.  c.  45 
s.  31,  but  in  substance  re-enacted,  post.  Sec.  2.  A  power  to  appoint  new 
trustees  falls  within  the  description  of  a  "  proper  and  reasonable 
power."     Lindow  y.  .Fleetwood,  6  Sim.  152.     It  would  seem  that 
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under  a  power  in  a  will,  a  trustee  may  be  appointed  in  place  of  a  person 
named  as  trustee  by  the  testator,  but  who  died  in  his  lifetime.  Re 
Hadleij,  5  De  G.  &  S.  67  ;  but  see  Winter  v.  Budge,  15  Sim.  596 ; 
see  post,  Sec.  2. 

Insanity  renders  a  trustee  incapable  of  acting,  although  he  is 
not  found  of  unsound  mind  by  inquisition,  and  the  powers  of  ap- 
pointing a  new  trustee  given  to  the  "  trustees  or  trustee  for  the 
time  being,"  may  be  exercised  by  his  co-trustees.  Re  East, 
L.  R.,  8  Ch.  735.  ■ 

As  to  bankruptcy  in  In  re  Adams'  Trust,  12  Ch.  D.  634,  it 
was  held  that  where  a  trustee  having,  either  solely  or  jointly  with 
others,  control  over  the  trust  property  has  become  bankrupt,  and  it  is 
not  shown  that  he  has  since  become  possessed  of  means,  the  court 
as  a  general  rule,  will  order  his  removal  on  the  petition  of  the  cestuis 
que  trust,  under  s.  117  of  the  Bankruptcy  Act,  1869,  which  is  identical 
with  s.  147  of  the  Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52.  But 
this  only  authorizes  an  appointment  by  the  Court  where  a  bankrupt  is 
a  trustee  within  the  Trustee  Act,  1850,  s.  32,  post,  p.  1013. 
.  A  temporary  absence  abroad  does  not  make  a  trustee  unfit  to  act 
(Re  Moravian  Society,  4  Jur.,  N.  S.  703),  but  a  settled  residence  out 
of  the  country  does  (Mennard  v.  Welford,  1  Sm.  &  G.  426),  though 
in  Withington  v.  Withington  (16  Sim.  104),  it  was  held,  that  absence 
in  China,  and  in  Re  Harrison  (22  L.  J.,  Ch.  69),  absence  in  Australia, 
was  not  an  inability  to  act,  within  the  meaning  of  a  power.  See 
Re  Bignold's  Trusts,  L.  E.,  7  Ch.  223,  post,  p.  1013.  Payment  into 
court  is  a  retirement  from  the  trust.  Re  Williams,  4  K.  &  J.  87 ; 
see,  however.  Re  Landon,  40  L.  J.,  Ch.  370 ;  and  comp.  Wright's 
Trust,  3  K.  &  J.  419 ;  Coe's  Trust,  4  K.  &  J.  199.  A  trustee  will 
not  be  allowed  his  costs,  if  he  retires  without  sufficient  reason,  and 
thereby  renders  a  suit  necessary  for  the  appointment  of  a  new  trustee. 
Howard  v.  Rhodes,  1  Ke.  581.  With  reference  to  the  fitness  of  the 
person  to  be  appointed,  the  appointor  should  exercise  his  discretionary 
powers  in  the  same  way  the  court  would  do  in  a  similar  case.  See 
Ex  parte  Tempest,  L.  E.,  1  Ch.  485.  A  tenant  for  life  may  be 
appointed  a  trustee,  unless  there  are  some  indications  in  the  will  that 
the  testator  did  not  wish  him  to  be  appointed.  Forster  v.  Abraham, 
L.  E.,  17  Eq.  351. 

Under  the  common  poiver  of  appointing  new  trustees,  three  may  be 
appointed  in  the  place  of  two.  Meinertzhagen  v.  Davis,  1  Coll.  335 ; 
see  Re  Welch,  3  M.  &  C.  292  (an  appointment  by  the  court).  And 
the  converse  of  the  rule  also  holds  good ;  thus  one  trustee  has  been 
held  to  be  well  appointed  in  place  of  two  [Miller  v.  Priddon,  1  J)., 
M.  &  G.  335),  and  two  in  place  of  three.  Re  P.  Bathurst's  Estates, 
2  Sm.  &  G.  169 ;  see  Emmet  v.  Clark,  3  Giff.  32.  But  if  an  intention 
clearly  appears  from  the  instrument  creating  the  power,  that  the 
original  number  should  be  kept  up,  that  number  must  be  adhered  to. 
lb.,  pi  35;  see  Ld.  Lonsdale  v.  Beckett,  4  De  G.  &  Sm,  73. 
to. The  appointment  is  to  be  made  by  the  person  or  persons  named  in 
the  power,  generally  those  beneficially  interested.     When  they  are 
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dead  the  power  is  usually  vested  in  the  surviving  or  continuing 
trustees  or  trustee,  or  the  heirs,  executors  or  administrators  of  the 
last  surviving  or  continuing  trustee.  Under  such  a  power  it  has  been 
held,  that  where  the  original  donees  are  dead,  and  the  surviving 
trustees,  for  instance  two,  are  desirous  of  retiring,  they  cannot  do  so 
by  appointing  two  new  trustees  in  their  place,  by  one  deed,  but  one 
must  appoint  a  new  trustee  in  the  place  of  the  first  retiring,  and  then 
the  new  trustee  must  appoint  one  in  the  place  of  the  second  trustee 
retiring.  Stones  v.  Rowton,  17  Bea.  308.  But  if  in  addition  to  the 
words  "  surviving  or  continuing  trustees,"  there  are  the  words  "  or 
other  trustee  or  trustees,"  the  old  trustees  may  retire,  and  by  one 
deed  appoint  new  ones  in  their  place.  Ld.  Camoys  v.  Best,  19  Bea. 
414.  A  power  authorizing  a  surviving  trustee  to  appoint  new  ones  in 
case  of  the  other  trustees  declining  to  act,  enables  a  continuing 
trustee  to  make  the  appointment,  though  not  the  survivor,  one  having 
disclaimed.  Cafe  v.  Bent,  5  Ha.  24.  When  the  power  authorizes 
the  continuing  trustee  or  trustees  to  appoint  new  ones  in  the  place  of 
a  trustee  or  trustees  becoming  unwilling  to  act,  an  appointment  by  a 
sole  continuing  trustee,  in  the  place  of  a  trustee  who  desires  to  retire, 
is  valid ;  it  is  not  necessary  that  the  retiring  trustee  should  join  in 
making  the  appointment.  Alle7i  v.  Norris,  27  Ch.  D.  333,  following 
Travis  v.  Illingicorth,  2  Dr.  &  Sm.  344,  which  had  been  questioned 
by  Bacon,  V.-C,  in  In  re  Glenny  and  Hartley,  25  Ch.  D.  611. 

A  power  to  nominate  new  trustees  is  not  well  exercised  by  a  simple 
appointment  of  a  new  trustee,  without  a  conveyance  of  the  trust 
property.  Warhurton  v.  Sandys,  14  Sim.  622.  If  trustees  have  a 
power  of  sale  and  a  power  of  appointing  new  trustees,  and  exercise 
the  latter  power  informally,  they  can,  notwithstanding,  of  themselves 
make  a  good  title  under  their  power  of  sale.  lb.  If  the  trustees  do 
appoint  of  their  own  authority,  they  must  prove  at  their  own  costs 
that  the  appointment  is  strictly  proper,  failing  which  it  will  be  set 
aside,  and  they  will  have  to  pay  the  costs.  Att.-Gen.  v.  Clack,  1 
Bea.  467. 

When  once  a  bill  is  filed  and  a  suit  pending,  the  trustees  being 
parties  to  the  suit,  no  appointment  can  be  made  of  new  trustees 
without  the  authority  of  the  court.  Wehh  v.  Ld.  Shaftesbury,  7  Ves. 
480,  487.  In  such  cases  they  cannot  act  except  under  its  sanction  in 
respect  of  powers  of  management,  investment,  or  the  like.  See 
Widdoivson  v.  Duck,  2  Mer.  294 ;  Minors  v.  Battison,  1  App. 
C.  428.  After  an  administration  decree  has  been  made,  all  powers  of 
management  of  the  estate  which  may  be  vested  in  trustees  are  subject 
to  the  control  of  the  court,  and  the  judge  who  exercises  such  control 
must  be  personally  satisfied  of  the  propriety  of  the  course  proposed  to 
be  adopted  by  the  trustees.  As  long  as  an  estate  remains  to  be 
administered  in  this  court,  the  court  does  not  allow  a  purchase  to  be 
made,  or  a  mortgage  or  any  other  investment  to  be  made,  unless  the 
court  is  satisfied  of  its  safety.  Bethell  v.  Abraham,  L.  E.^  17  Eq.  24. 
Where  a  decree  for  the  administration  of  the  trusts  of  a  will  directed 
"  that  some  proper  person  be  appointed  "  a  trustee  of  the  will  in  the 
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place  of  a  deceased  trustee,  the  power  of  appointing  new  trustees  was 
given  by  the  will  to  the  surviving  trustee,  A.  It  was  held,  that  the 
decree  did  not  take  away  from  A.  the  power  of  appointing  new 
trustees,  though  after  decree  he  could  only  exercise  it  subject  to  the 
supervision  of  the  court.  Eastwood  v.  Clark,  23  Ch.  D.  134 ;  Comp. 
Middleton  v.  Beay,  7  Hare,  106,  in  which  case  the  form  of  the 
decree  was  not  right.     Per  Jessel,  M.R.,  28  Ch.  D.  p.  186. 


Sec.  2. — Where  there  is  no  Power  in  the  Trust  Instrument,  or  it  is 
exercised  by  the  Court. 
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Trustees  of  Charities   1014 
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Where  there  is  no  power  to  appoint  a  new  trustee  in  the  trust 

instrument,  a  trustee  can  only  be  discharged  from  his  office  with  the 

consent  of  all  the  cestuis  que  trust.     Wilkinson  v.  Parry,  4  Euss. 

272,  276.     But  the  court  may  discharge  a  trustee  in  a  proper  case, 

where   it   considers   that   he   is  justified   in   retiring.     Coventry   v. 

Coventry,  1  Ke.  768 ;  Greemvood  v.  Wakeford,  1  Bea.  581 ;  Forshaw 

V.  Higginson,  20  Bea.  485.     Where  a  trustee  wished  to  retire  and  a 

successor  could  not  be  found,  the  court  appointed  the  continuing 

trustees,  sole  trustees.     Re  Stokes'  Trusts,  L.  E.,  13  Eq.  333 ;  In  re 

Harford's  Trusts,  13  Ch.  D.  135.     But  these  cases  were  not  followed 

in  In  re  Nash,  16  Ch.  D.  508,  and  In  re  Aston,  28  Ch.  D.  217.     In 

In  re  Lamb's  Trusts,  28  Ch.  D.  77,  it  was  laid  down  as  the  settled 

practice  of  the  court  under  the  Trustee  Acts,  that  when  there  is  a 

continuing  trust,  not  simply  to  remove  or  discharge  a  trustee,  without 

appointing  a  new  trustee  in  his  place,  by  appointing  the  remaining 

trustees  to  be  sole  trustees  in  place  of  themselves  and  him.     Though 

the  court  will  deviate   from  this  rule  if  the  trustees  have  only   to 

distribute  a  fund  immediately  divisible.     In  re  Martyn,  26  Ch.  D. 

745.     Cons.  Conveyancing  Act,  s.  32,  post,  p.  1015.     The  trustee  will 

be  allowed  his  costs  where  he  retires  from  necessity,  or  on  suf&cient 

grounds  {ib.),  but  if  he  retires  from  caprice,  the  costs  must  be  borne 

by  himself.     Ib.     See  Barker  v.  Peile,  2  Dr.  &  S.  340.     Even  before 

the  acts  presently  noticed,  the  court  would,  at  the  instance  of  a  cestui 

que  trust,  have  appointed  a  new  trustee  in  place  of  a  trustee  acting 

improperly  {Millard  v.  Eyre,  2  Ves.  jun.  94),  or  of  a  trustee  becoming 

incapable  of  properly  administering   the   trust,   as   by  permanently 

residing   abroad.     Buchanan   v.    Hamilton,   5    Ves.    722.     And   the 

court  has  inherent  jurisdiction  in  a  cause  to  appoint  new  trustees  of  a 
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will,  by  which  no  trustees  were  appointed  by  the  testator.  Dodkin  v. 
Brunt,  L.  E.,  6  Eq.  580 ;  see  D'Adhemar  v.  Bertrand,  35  Bea.  19. 

Now,  by  the  13  &  14  Vict.  c.  60  (the  Trustee  Act,  1850),  when- 
ever it  is  expedient  to  appoint  new  trustees,  and  it  shall  be  found 
inexpedient,  difficult  or  impracticable  so  to  do,  without  the  assistance 
of  the  Court  of  Chancery,  the  court  may  appoint  new  trustees,  either 
in  substitution  for,  or  in  addition  to,  any  existing  trustee  or  trustees 
(ss.  32,  33),  and  whether  there  be  any  existing  trustee  or  not  (15  & 
16  Vict.  c.  55,  Trustee  Extension  Act,  1852,  s.  9).  The  court  has 
jurisdiction,  under  s.  32,  to  appoint  a  new  trustee  in  the  place  of  a 
trustee  who  has  become  incapable — as  for  instance,  through  age  and 
infirmity — of  acting  in  the  trusts.  In  re  Lemaiin's  Trusts,  22  Ch.  D. 
633.  A  new  trustee  will  not  be  appointed  in  place  of  another  merely 
because  a  difference  of  opinion  exists  beeween  him  and  his  cestui  que 
trust  as  to  the  administration  of  the  trust  {Forster  v.  Davies,  4  D., 
F.  &  J.  133) ;  and  the  court  will  not,  in  general,  remove  a  trustee 
who  is  willing  to  act.  Re  Blanchard,  3  D.,  F.  &  J.  131.  But  where 
a  trustee,  without  cause,  refuses  to  perform  the  trust,  or  to  retire,  he 
will  be  dismissed,  and  made  to  pay  the  costs  of  the  suit.  Palairet 
V.  Carew,  32  Bea.  564. 

The  power  of  appointing  new  trustees  will  be  exercised  by  the 
court,  on  behalf  of  a  cestui  que  trust  who  has  only  a  contingent 
interest  (Re  Sheppard,  9  Jur.,  N.  S.  59),  but  there  must  be  some 
interest,  a  mere  possibility  of  a  future  interest  is  insufficient.  Davis 
V.  Angell,  8  Jur.,  N.  S.  1024. 

The  new  trustee  or  trustees  shall  have  aU  the  same  rights  and 
powers  as  he  or  they  would  have  had  if  appointed  by  decree  in  a  suit 
duly  instituted;  13  &  14  Vict.  c.  60,  s.  33.  The  court,  upon  making 
any  order  for  appointing  a  new  trustee  or  new  trustees,  may,  either  by 
the  same  or  by  any  subsequent  order,  direct  that  any  lands  subject  to 
the  trust  shall  vest  in  him  or  them  for  such  estate  as  the  court  shall 
direct;  and  such  order  shall  have  the  same  effect  as  if  all  proper 
conveyances  and  assignments  of  such  lands  were  duly  executed.  lb., 
s.  34.  Where  a  trustee  of  leaseholds  has  died  intestate,  and  has  no 
legal  personal  representative,  and  a  new  trustee  has  been  duly  ap- 
pointed in  his  place,  the  court  will  not  reappoint  him  trustee  under 
s.  32,  merely  for  the  sake  of  making  a  vesting  order  under  s.  34,  but 
wiU  appoint  an  additional  trustee  under  s.  32,  and  thereupon  make  a 
vesting  order  under  s.  34.  In  re  Driver's  Settlement,  L.  R.,  19  Eq. 
352 ;  Re  MundeVs  Trusts  (8  W.  E.  683)  not  foUowed  on  this  point. 
Where  the  proving  executors  of  the  last  surviving  trustee  and  executor 
of  a  will  were  dead,  the  court,  having  appointed  new  trustees  of  the 
will,_  made  an  order  vesting  in  the  new  trustees  the  leaseholds  of  the 
original  testator  for  all  the  estate  therein  of  the  last  surviving  trustee 
and  executor.  In  re  Rathbone,  2  Ch.  D.  483.  So  where  a  sole 
trustee  of  leaseholds  is  dead  without  any  legal  personal  representative, 
the  court  will  appoint  new  trustees  and  make  a  vesting  order  Re 
Dalgleish's  Settlement,  4  Ch.  D.  143. 

The  Court  of  Chancery,  upon  making  any  such  order,  may,  either 
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by  the  same  or  by  any  subsequent  order,  vest  the  right  to  call  for  a 
transfer  of  any  stock  subject  to  the  trust,  or  to  receive  the  dividends 
or  income  thereof,  or  to  sue  for  or  recover  any  chose  in  action,  subject 
to  the  trust,  or  any  interest  in  respect  thereof,  in  the  new  trustee  or 
trustees.  lb.  s.  35.  Any  such  appointment  by  the  court  of  new 
trustees,  and  any  such  conveyance,  &c.,  as  aforesaid,  shall  operate  no 
further  or  otherwise  as  a  discharge  to  any  former  or  continuing 
trustee  than  an  appointment  of  new  trustees  under  any  power  for 
that  purpose  contained  in  any  instrument  would  have  done.   lb.  s.  36. 

"Wlien  any  person  is  jointly  or  solely  seised  or  possessed  of  lands  or 
entitled  to  any  stock  upon  any  trust  who  has  been  or  shall  be  convicted 
of  felony,  the  court  on  proof  of  conviction  may  appoint  a  trustee  in  his 
place,  and  make  a  vesting  order.     Act  of  1852,  s.  8. 

By  the  Banki-uptcy  Act,  1883,  46  &  47  Vict.  c.  52,  s.  147,  which  is 
identical  with  the  act  of  1869,  32  &  33  Vict.  c.  71,  s.  117,  where  a 
bankrupt  is  a  trustee  within  the  Trustee  Act,  1850,  s.  32  of  that  act 
shall  have  effect  so  as  to  authorize  the  court  to  appoint  a  new  trustee 
in  substitution  for  the  bankrupt  (whether  voluntarily  resigning  or  not), 
if  it  appears  to  the  court  expedient  to  do  so,  and  all  provisions  of  that 
act,  and  of  any  other  act  relative  thereto  shall  have  eflfect  accordingly. 
"  The  court,"  means  the  Court  of  Chancery.  Coombes  v.  Brookes, 
L.  R.,  12  Eq.  61.  A  bankrupt  trustee  ought  to  be  removed  from  his 
trusteeship  whenever  the  nature  of  the  trust  is  such  that  he  has  to 
receive  or  deal  with  trust  funds  so  that  he  can  misappropriate  them. 
In  re  Barker's  Trusts,  1  Ch.  D.  43. 

"Where  a  petition  is  presented  for  the  appointment  of  a  new  trustee 
under  the  Trustee  Act,  1850,  in  place  of  a  trustee  of  unsound  mind 
not  so  found,  service  on  the  trustee  of  unsound  mind  is  not  necessary. 
In  re  Murton's  Trusts,  L.  R.,  10  Ch.  272.  Where  one  of  several 
trustees  is  of  unsound  mind,  the  court  will  not  reappoint  the  other  trus- 
tees as  trustees  in  the  place  of  themselves  and  the  lunatic  trustee,  for 
the  purpose  of  excluding  the  lunatic  trustee  from  the  trust ;  but  a 
new  trustee  must  be  appointed  in  his  place.  In  re  Aston,  23  Ch.  D. 
217.     See  the  cases,  ante,  p.  1011. 

When  a  trustee  appointed  by  will  is  an  infant,  a  trustee  will  be 
appointed  in  his  place,  without  prejudice  to  an  application,  to  be 
restored  on  his  coming  of  age.  Re  Shelmerdine,  33  L.  J.,  Ch.  474. 
The  court  will  appoint  under  the  act  if  a  trustee  has  gone  abroad,  and 
it  is  not  known  where  he  is.  Re  Harrison,  22  L.  J.,  Ch.  69. 
So  where  he  is  permanently  resident  abroad.  In  re  Bignold's  Trusts, 
L.  R.,  7  Ch.  223.  But  an  appointment  will  not  be  made  by  the  court 
where  there  is  a  donee  of  a  power  to  appoint,  who  is  willing  to  act. 
Re  Hodson,  9  Ha.  118.  If  the  donee  be  a  lunatic,  the  court  will  not 
appoint  a  new  trustee  until  a  committee  has  been  appointed  and  served 
with  the  petition.  Parker's  Trust,  32  Bea.  580.  By  paying  the  fund 
into  court  {post.  Chap.  XI.),  the  trustees  retire  from  the  trust  and  cannot 
afterwards  act  as  trustees  (Re  Coe,  4  K.  &  J.  199),  and  new  trustees  may 
be  appointed  in  their  place.  Re  Bailey,  3  W.  R.  31. 
A  lady,  if  unmarried,  will  sometimes  be  appointed  a  trustee  by  the 
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court  (Re  Campbell's  Trusts,  31  Bea.  176),  and  sometimes  one  or 
more  of  the  cestuis  que  trust,  though  not  in  general  if  it  can  be  avoided. 
Be  Clissold,  10  L.  T.,  N.  S.  642.  In  appointing  new  trustees,  the 
court  has  regard  (1)  to  the  wishes  of  the  author  of  the  trust,  (2)  the 
interest  of  all  the  cestuis  que  trust,  not  some  of  them  only,  (3)  the 
effectual  performance  of  the  trust.  Ee  Tempest,  L.  B,.,  1  Ch.  485. 
Where  on  the  retirement  of  one  of  two  trustees  of  a  will,  the  continu- 
ing trustee,  who  was  the  solicitor  to  the  trustees,  appointed  his  son, 
who  was  his  partner  in  his  business,  to  be  a  new  trustee,  and  the 
trusts  of  the  will  were  being  administered  by  the  court,  it  was  held, 
without  any  reference  to  the  personal  fitness  of  the  son,  by  reason  of 
his  position  the  appointment  was  one  which  the  court  ought  not  to 
approve,  though  it  would  not  have  been  invalid  if  the  court  had  not  been 
administering  the  trusts.  Allen  v.  Norris,  27  Ch.  D.  338.  Although 
the  court  may  not  in  the  exercise  of  its  discretion,  as  a  general  rule, 
appoint  a  tenant  for  life  of  property  to  be  a  new  trustee,  yet  it  may  do 
so,  and  sometimes  has  done  so.  There  is  no  insuperable  objection  to 
the  tenant  for  life  per  se,  that  is  nothing  to  make  the  appointment 
invalid.  Forster  v.  Abraham,  L.  R.,  17  Eq.  351.  On  an  appoint- 
ment by  the  court,  the  trustees  will  not  be  authorized  to  appoint 
others  in  their  place  (except  in  charity  cases.  Re  52  Geo.  3,  c.  101, 
12  Sim.  262),  but  new  trustees  must,  from  time  to  time,  be  appointed 
by  the  court.  Holder  v.  Durbin,  11  Bea.  594 ;  Cooper  v.  Macdonald, 
35  Bea.  504.  The  court  does  not  necessarily  adhere  to  the  original 
number  of  trustees.  Re  Tunstall,  4  De  G.  &  Sm.  421 ;  D'Adhemar 
V.  Bertrand,  35  Bea.  19,  see  ante,  p.  1009.  Formerly  trustees  ap- 
pointed by  the  court  could  not  exercise  in  every  case  discretionary 
powers,  which  might  have  been  exercised  by  the  trustees  originally 
appointed  by  the  will  or  other  instrument  creating  the  trust.  Thus, 
a  power  of  sale  vested  in  A.  &  B.,  and  the  survivor,  his  executors  or 
administrators,  could  not  be  exercised  by  trustees  appointed  by  the 
court  in  place  of  A.  and  B.  Newman  v.  Warner,  1  Sim.,  N.  S.  457. 
But  in  Byam  v.  Byam  (19  Bea.  58),  it  was  held  that  such  trustees 
might  exercise  a  power  of  consenting  to  the  withdrawal  of  trust  funds 
from  the  settlement,  such  a  power  being  considered  as  annexed  to  the 
office. 

Trustees  of  charities,  the  incomes  of  which  exceed  SOL  (or  in  London 
are  under  30L)  per  annum,  may  be  appointed  or  removed  by  one  of 
the  equity  judges  at  Chambers.  16  &  17  Vict.  c.  147,  ss.  28,  30. 
The  district  courts  of  bankruptcy  and  the  county  courts  have  a  similar 
jurisdiction  as  to  charities  having  less  than  ZOl.  annual  income.  lb. 
s.  32.  The  23  &  24  Vict.  c.  145,  ss.  27,  &c.,  contained  various  pro- 
visions relating  to  the  appointment  of  new  trustees.  This  act  is  now 
repealed,  but  the  act  of  1881  contains  various  similar  provisions.  See 
infra. 

Now,  by  the  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  s.  31, 
it  is  enacted  that— (1.)  Where  a  trustee,  either  original  or  substi- 
tuted, and  whether  appointed  by  a  court  or  otherwise,  is  dead,  or 
remains  out  of  the  United  Kingdom  for  more  than  twelve  months,  or 
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desires  to  be  discharged  from  the  trusts  or  powers  reposed  in  or  con- 
ferred on  him,  or  refuses  or  is  unfit  to  act  therein,  or  is  incapable  of 
acting  therein,  then  the  person  or  persons  nominated  for  this  purpose 
by  the  instrument,  if  any,  creating  the  trust,  or  if  there  is  no  such 
person,  or  no  such  person  able  and  willing  to  act,  then  the  surviving 
or  continuing  trustees  or  trustee  for  the  time  being,  or  the  personal 
representatives  of  the  last  surviving  or  continuing  trustee,  may,  by 
writing,  appoint  another  pers,on  or  other  persons  to  be  a  trustee  or 
trustees  in  the  place  of  the  trustee  dead,  remaining  out  of  the  United 
Kingdom,  desiring  to  be  discharged,  refusing  or  being  unfit,  or  being 
incapable,  as  aforesaid. 

(2.)  On  an  appointment  of  a  new  trustee,  the  number  of  trustees 
may  be  increased. 

(3.)  On  an  appointment  of  a  new  trustee,  it  shall  not  be  obligatory 
to  appoint  more  than  one  new  trustee,  where  only  one  trustee  was 
originally  appointed,  or  to  fill  up  the  original  number  of  trustees, 
where  more  than  two  trustees  were  originally  appointed ;  but,  except 
where  only  one  trustee  was  originally  appointed,  a  trustee  shall  not  be 
discharged  under  this  section  from  his  trust  unless  there  will  be  at 
least  two  trustees  to  perform  the  trust. 

(4.)  On  an  appointment  of  a  new  trustee  any  assurance  or  thing 
requisite  for  vesting  the  trust  property,  or  any  part  thereof,  jointly  in 
the  persons  who  are  the  trustees,  shall  be  executed  or  done. 

(5.)  Every  new  trustee  so  appointed,  as  well  before  as  after  all  the 
trust  property  becomes  by  law,  or  by  assurance,  or  otherwise,  vested 
in  him,  shall  have  the  same  powers,  authorities,  and  discretions,  and 
may  in  all  respects  act,  as  if  he  had  been  originally  appointed  a  trustee 
by  the  instrument,  if  any,  creating  the  trust. 

(6.)  The  provisions  of  this  section  relative  to  a  trustee  who  is  dead 
include  the  case  of  a  person  nominated  trustee  in  a  will  but  dying 
before  the  testator ;  and  those  relative  to  a  continuing  trustee  include 
a  refusing  or  retiring  trustee,  if  willing  to  act  in  the  execution  of  the 
provisions  of  this  section. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall 
have  efi'ect  subject  to  the  terms  of  that  instrument  and  to  any  provi- 
sions therein  contained. 

S.  32. — (1.)  Where  there  are  more  than  two  trustees,  if  one  of  them 
by  deed  declares  that  he  is  desirous  of  being  discharged  from  the 
trust,  and  if  his  co-trustees  and  such  other  person,  if  any,  as  is 
empowered  to  appoint  trustees,  by  deed  consent  to  the  discharge  of 
the  trustee,  and  to  the  vesting  in  the  co-trustees  alone  of  the  trust 
property,  then  the  trustee  desirous  of  being  discharged  shall  be  deemed 
to  have  retired  from  the  trust,  and  shall,  by  the  deed,  be  discharged 
therefrom  under  this  act,  without  any  new  trustee  being  appointed  in 
his  place.     See  the  cases,  ante,  p.  1011. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust  property 
in  the  continuing  trustees  alone  shall  be  executed  or  done. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
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is  not  expressed  in  the  instrument,  if  any,  creating  the  trust  and  shall 
have  effect  subject  to  the  terms  of  that  instrument  and  to  any  provi- 
sions therein  contained. 

S.  33.— (1.)  Every  trustee  appointed  by  the  Court  of  Chancery,  or 
by  the  Chancery  Division  of  the  court,  or  by  any  other  court  of  com- 
petent jurisdiction,  shall,  as  well  before  as  after  the  trust  property 
becomes  by  law,  or  by  assurance,  or  otherwise,  vested  in  him,  have 
the  same  powers,  authorities,  and  discretions,  and  may  in  all  respects 
act,  as  if  he  had  been  originally  appointed  a  trustee  by  the  instrument, 
if  any,  creating  the  trust. 

The  three  preceding  sections  apply  to  trusts  created  or  appointments 
made  before  or  after  the  commencement  of  the  act  (1  January, 
1882). 

S.  84. — (1.)  Where  a  deed  by  which  a  new  trustee  is  appointed  to 
perform  any  trust  contains  a  declaration  by  the  appointor  to  the  effect 
that  any  estate  or  interest  in  any  land  subject  to  the  trust,  or  in  any 
chattel  so  subject,  or  the  right  to  recover  and  receive  any  debt  or  other 
thing  in  action  so  subject,  shall  vest  in  the  persons  who  by  virtue  of 
the  deed  become  and  are  the  trustees  for  performing  the  trust,  that 
declaration  shall,  without  any  conveyance  or  assignment,  operate  to 
vest  in  those  persons,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  that  estate,  interest,  or  right. 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  discharged  under 
this  act  contains  such  a  declaration  as  is  in  this  section  mentioned  by 
the  retiring  and  continuing  trustees,  and  by  the  other  person,  if  any, 
empowered  to  appoint  trustees,  that  declaration  shall,  without  any 
conveyance  or  assignment,  operate  to  vest  in  the  continuing  trustees 
alone,  as  joint  tenants,  and  for  the  purposes  of  the  trust,  the  estate, 
interest,  or  right  to  which  the  declaration  relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate  or  interest  in 
copyhold  or  customary  land,  or  to  land  conveyed  by  way  of  mortgage 
for  securing  money  subject  to  the  trust,  or  to  any  such  share,  stock, 
annuity,  or  property  as  is  only  transferable  in  books  kept  by  a 
company  or  other  body,  or  in  manner  prescribed  by  or  under  act  of 
parliament. 

(4.)  For  purposes  of  registration  of  the  deed  in  any  registry,  the 
person  or  persons  making  the  declaration  shall  be  deemed  the  convey- 
ing party  or  parties,  and  the  conveyance  shall  be  deemed  to  be  made 
by  him  or  them  under  a  power  conferred  by  this  act. 

(5.)  This  section  applies  only  to  deeds  executed  after  the  commence- 
ment of  this  act  (1  January,  1882). 

The  person  nominated  to  appoint  by  the  instrument  creating  the 
trust  is  the  person  "  nominated  to  appoint "  within  the  meaning  of 
s.  31.  Walker  and  Hughes  Contract,  24  Ch.  D.  698,  701.  The 
power  of  a,ppointing  new  trustees  given  by  s.  31,  to  "the  personal 
representatives  of  the  last  surviving  or  continuing  trustee  "  includes 
the  case  of  an  executor  of  a  sole  trustee.  In  re  Shafto's  Trusts,  29 
Ch.  D.  247.  Where  there  was  the  usual  power  to  appoint  new  trustees 
with  the  consent  of  A.,  and  afterwards  new  trustees  were  appointed  by 
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the  court,  in  a  subsequent  appointment  under  this  act,  A.'s  consent  is 
unnecessary.     Cecil  v.  Langdon,  28  Oh.  D.  1. 

By  the  Conveyancing  Act,  1882,  s.  5. — (1.)  On  an  appointment  of 
new  trustees,  a  separate  set  of  trustees  may  be  appointed  for  any  part 
of  the  trust  property  held  on  trusts  distinct  from  those  relating  to  any 
other  part  or  parts  of  the  trust  property ;  or,  if  only  one  trustee  was 
originally  appointed,  then  one  separate  trustee  may  be  so  appointed 
for  the  first-mentioned  part. 

(2.)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  act  (1  January,  1883). 

Under  this  section  an  appointment  was  made  of  new  trustees  to  act 
in  conjunction  with  a  sole  continuing  trustee  of  a  will  in  relation  to  a 
distinct  part  of  the  trust  property.  In  re  Paine's  Trusts,  28  Ch.  D. 
725. 

By  the  13  &  14  Vict.  c.  28,  s.  1,  freehold,  copyhold,  leasehold  or 
customary  property  in  England  or  Wales  acquired  by  any  congregation 
or  society  or  body  of  persons  associated  for  religious  purposes,  or  for 
the  promotion  of  education,  and  conveyed  to  trustees,  vests  in  the 
successors  for  the  time  being  without  conveyance. 
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Paying  Money,  &c.,  into  Court,  10  &  11  Vict.  c.  96.]  By  this  act 
(amended  12  &  13  Vict.  c.  74),  trustees,  executors,  administrators  or 
other  persons  having  in  their  hands  any  monies  belonging  to  any  trust 
whatsoever,  or  any  annuities  or  stocks  of  the  Bank  of  England,  East 
India  Company,  South  Sea  Company,  or  government  or  parliamentary 
securities,  standing  in  their  names  or  the  names  of  deceased  persons, 
of  whom  they  shall  be  personal  representatives,  upon  any  trust,  or  the 
major  part  of  such  trustees,  &c.  (without  the  concurrence  of  the  rest 
if  the  court  shall  so  direct,  12  &  13  Vict.  c.  74),  may  pay  such  trust 
monies  or  transfer  such  securities  into  the  Court  of  Chancery,  to  the 
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account  of  the  accountant-general  (s.  1).  The  court  may  make  orders 
on  petition  without  bill  for  the  application  of  the  trust  property,  and 
administration  of  the  trust  (s.  2).  And  a  suit  may  be  directed  to  be 
instituted  if  necessary.  lb.  As  to  the  jurisdiction  of  the  court  under 
the  act  to  determine  the  validity  or  invalidity  of  a  deed,  upon  petition 
and  without  a  suit,  see  Lewis  v.  Hilhnan,  3  H.  L.  C.  607 ;  and  con- 
sider Way's  Settlement,  10  Jur.,  N.  S.  1166.  As  to  the  costs  of  pay- 
ing money  into  court,  see  Re  Caivthorne,  12  Bea.  56;  Re  Larimer,  ih. 
521 ;  Re  Woodhurn's  Will,  1  De  G.  &  J.  333 ;  Re  Knight's  Trusts, 
27  Bea.  45  ;  Re  Brocklesby,  29  Bea.  652  ;  Re  Leake's  Trust,  32  Bea. 
135.  A  trustee  should  not  deduct  disputed  costs  before  paying  a  fund 
into  court,  he  should  pay  in  the  whole  fund,  leaving  the  court  to 
decide  the  amount  of  costs  to  which  he  is  entitled.  Beaty  v.  Curson, 
L.  E.,  7  Eq.  194 ;  see  Re  Hue,  27  Bea.  337 ;  Re  Barber,  9  Jur., 
N.  S.  1098.  The  money  should  be  paid  in  to  the  particular  account 
in  respect  of  which  the  trust  attaches,  and  not  to  any  general  account, 
as  the  "  trusts  of  the  will,"  or  the  like.  See  Re  Joseph's  Will,  11 
Bea.  625 ;  Re  Wright's  Trusts,  15  Bea.  867.  A  trustee  holding  a 
fund  to  which  a  married  woman  is  entitled,  is  justified,  having  regard 
to  her  right  to  a  settlement,  in  paying  it  into  court.  Re  Sivan,  2  H. 
&  M.  34  ;  see  Re  Brocklesby,  29  Bea.  652. 

Where  a  nun  has  settled  her  property  in  trust  for  the  benefit  of  a 
Catholic  congregation,  trustees  of  a  legacy  to  which  she  is  entitled 
are  not  justified  in  paying  the  money  into  court.  Re  Metcalfe,  10 
Jur.,  N.  S.  287.  And  a  trustee  is  not  justified  in  paying  a  fund  into 
court  merely  because  he  entertains  a  doubt  as  to  the  claimant's  right, 
there  must  be  a  reasonable  case  of  uncertainty.  Re  Elgar,  11  L.  T., 
N.  S.  415.  And  in  such  a  case  he  should  pay  the  fund  into  court. 
Gunnell  v.  Whitear,  L.  K.,  10  Eq.  664.  Where  a  trustee  has  an 
ascertained  sum  in  his  hands  which  is  claimed  by  opposite  parties, 
the  proper  course  is  to  pay  the  money  into  court.  Wells  v.  Malhon, 
31  Bea.  48.  Surviving  trustees  may  pay  into  court.  Re  Parry,  6 
Ha.  306.  Insurance  companies  cannot  pay  policy  money  into  court 
under  the  act,  unless  the  money  is  the  subject  of  a  trust.  Re 
Haycock's  Policy,  1  Ch.  D.  611 ;  Matthew  v.  N.  Assurance  Co.,  9 
Ch.  D.  80;  see  In  re  Hall,  10  W.  R.  37 ;  In  re  United,  d-c.  Co.,  34 
Bea.  493 ;  In  re  Webb's  Policy,  L.  R.,  2  Eq.  456.  The  trustees  of  a 
trust  fund  to  which  their  cestui  que  trust  has  become  entitled  in 
default  of  appointment  by  a  tenant  for  life,  should  pay  it  over  to  him 
on  being  informed  in  writing  by  the  solicitor  to  the  parties  that  he 
has  reason  to  believe  that  no  appointment  has  been  made,  and  not 
into  court.  See  In  re  Cull's  Trusts,  L.  R.,  20  Eq.  561 ;  In  re  Wylly's 
Trusts,  28  Beav.  458.  As  to  the  effect  of  paying  into  court,  see 
ante,  p.  1013. 

Trustees  may  state  a  special  case  for  the  opinion  of  the  court 
formerly  under  the  13  &  14  Vict.  c.  35,  repealed  46  &  47  Vict.  e.  49, 
but  in  force  under  Rules  of  Court,  1883.  See  Forster  v.  Schlesinger, 
W.  N.  1886,  p.  19.  Upon  a  special  case  to  obtain  a  decision  whether 
persons  not  in   esse  would  be  entitled,  under  circumstances  which 
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might  never  arise,  to  a  share  in  property,  the  court  declined  to  decide 
the  question.  Bright  v.  Tyndall,  4  Ch.  D.  189.  If  the  interests  of 
the  parties  to  a  special  case  are  not  of  such  a  nature  as  to  give  the 
court  jurisdiction  to  decide  the  questions,  tlie  court  will  not  decide 
upon  a  fictitious  interest  created  for  the  express  purpose  of  obtaining 
a  decision.     Ih. 

Trustee  Acts,  18-50,  13  &  14  Vict.  c.  60 ;  1852, 15  X'  16  Vict.  c.  55.] 
These  acts  have  already  been  partly  noticed,  ante,  pp.  781,  1012.  In 
this  title  I  have  endeavoured,  as  far  as  possible,  to  avoid  repetition. 
The  sections  relating  to  trustees  and  mortgagees,  who  are  lunatic,  of 
unsound  mind  or  infants,  have  already  been  referred  to.  Those 
relating  to  trustees  will  now  be  considered.  The  court  has  power  to 
make  vesting  orders  with  reference  to  lands,  when  any  person  solely 
seised  or  possessed  of,  or  entitled  to  a  contingent  right  in,  any  lands, 
upon  any  trust,  is  out  of  the  jurisdiction,  or  cannot  be  found  (Act  of 
1850,  ss.  9,  11),  or  is  jointly  seised  or  possessed  or  entitled  to  a 
contingent  right,  with  another  who  is  out  of  the  jurisdiction  {Jackson 
V.  Milfield,  5  Ha.  538),  or  cannot  be  found  {Wilkes  v.  Groom,  6 
D.  M.  &  G.  205),  and  in  this  case  the  order  may  vest  the  lands  in, 
and  release  or  dispose  of  the  contingent  rights  to,  the  person  so 
jointly  seised,  or  in  or  to  him  and  any  other  person  (ss.  10,  12),  as 
joint  tenants.  Smith  v.  Smith,  3  Drew.  72 ;  lie  Marq.  Bute,  Johns. 
15.  See  as  to  sec.  10,  ante,  p.  782.  The  court  may  also  make 
vesting  orders  when  it  is  uncertain  which  of  several  trustees  was  the 
survivor  (s.  13),  or  whether  the  last  trustee  be  living  or  dead  (s.  14), 
or  when  a  trustee  dies  intestate  without  an  heir  {In  re  Undertvood,  3 
K.  &  J.  745),  or  is  dead,  and  it  is  unknown  who  is  his  heir  or  devisee 
(s.  15).  Where  the  sole  trustee  of  copyholds  held  in  trust  for  A. 
absolutely,  dies  intestate  and  without  an  heir,  under  this  section  and 
s.  28,  the  property  may  be  vested  in  A.  In  re  Godfrey's  Trusts,  23 
Ch.  D.  205.  As  previously  mentioned,  ante,  p.  744,  real  estate 
vested  in  a  trustee  on  his  death  intestate,  will  vest  in  his  personal 
representatives.  44  &  45  Vict.  c.  41,  s.  30;  see  In  re  Filliiu/'s 
Trusts,  26  Ch.  D.  432.  When  a  trustee,  jointly  or  solely  seised  or 
possessed  of,  or  entitled  to  a  contingent  right  in,  lands,  wilfully 
refuses  or  neglects  to  convey  such  lands  or  release  such  right  for 
twenty-eight  days  after  demand  by  a  person  entitled  to  require  a 
conveyance  or  assignment  of  such  lands  or  release  of  right,  the  court 
may  make  vesting  orders.  Act  of  1852,  s.  2.  The  effect  of  the 
vesting  orders  mentioned  in  these  sections  is  the  same  as  if  a  con- 
veyance or  release  had  been  made  by  the  person  or  persons  seised  or 
possessed  of  the  lands  or  rights.     See  last  paragraphs  of  the  sections. 

The  contingent  rights  in  lands  of  unborn  persons,  who  on  coming 
into  existence  would  be  trustees,  may  be  ordered  to  be  released,  or 
vesting  orders  made  in  respect  of  such  lands.  Act  of  1850,  s.  16. 
In  any  of  such  cases,  if  more  convenient,  instead  of  vesting  orders 
being  made,  a  person  may  be  appointed  to  convey,  release  or  transfer 
(s.  20). 


1020  TRUSTS. 

The  power  to  vest  stock  or  choses  in  action  of  lunatics  entitled 
upon  trust  or  by  ivay  of  mortgage,  has  already  been  referred  to  {ante, 
p.  783.  In  addition  to  these  sections  are  the  following  relating  to 
stock,  and  choses  in  action  vested  in  trustees.  When  a  trustee  is 
jointly  entitled  with  any  person  out  of  the  jurisdiction,  or  who  cannot 
be  found,  or  it  is  uncertain  whether  he  be  living  or  dead ;  or  where  a 
sole  trustee  is  out  of  the  jurisdiction  or  cannot  be  found,  or  it  is 
uncertain  whether  he  be  living  or  dead,  the  court  may  make  vesting 
orders  (s.  22).  So  where  a  sole  trustee  (s.  23)  {In  re  Hartnall,  2 
De  G.  &  S.  114 ;  Re  Randall's  Will,  1  Drew.  401),  or  one  of  the 
trustees  (s.  24),  refuses  to  transfer  stock  which  includes  shares  in 
Joint  Stock  Companies  {In  re  Angeh,  5  De  G.  &  S.  278),  or  receive 
dividends  of  it,  or  to  sue  for  or  recover  choses  in  action,  or  any 
interest  in  respect  thereof  for  twenty-eight  days  after  a  request  in 
writing  by  the  person  absolutely  entitled  (or  after  service  of  an  order 
of  the  court  to  that  effect,  Act  of  1852,  s.  4),  in  any  of  these  cases 
the  court  may  make  vesting  orders.  The  husband  of  an  executrix  is 
a  trustee.  Ex  parte  Bradshaw,  2  D.,  M.  &  G.  900.  A  judge  at 
chambers  cannot  make  a  vesting  order  and  direct  the  Bank  of  England 
to  act  upon  it.     Frodsliam,  v.  Frodsliam,  15  Ch.  D.  817. 

It  has  been  considered  that  the  expression  sole  trustee  in  section 
23,  may  mean  the  whole  number  of  co-trustees  (see  Re  Hartnall,  5 
De  G.  &  Sm.  Ill,  114.  Having  regard  to  the  interpretation  clause 
(s.  2)  of  the  Trustee  Act,  1850,  the  expression  "  sole  trustee  "  in  the 
act  includes  all  trustees  who  are  jointly  entitled.  Consequently, 
where  two  trustees  of  stock  refused  to  transfer  it  to  two  new  trustees 
duly  appointed  under  a  power,  the  court  has  jurisdiction  under  the 
23rd  section  to  make  an  order  vesting  the  stock  in  the  new  trustees. 
In  re  Hyatt's  Trusts,  21  Ch.  D.  846.  Trustees  duly  appointed  are 
persons  absolutely  entitled  within  the  meaning  of  it.  Ex  parte 
Russell,  1  Sim.,  N.  S.  404 ;  Re  Baxter,  2  Sm.  &  G.,  App.  6. 

Where  one  of  the  three  executors  of  a  surviving  trustee  of  canal 
shares  was  of  unsound  mind,  and  the  other  two,  when  applied  to  by 
the  persons  absolutely  entitled  to  the  shares  declined  to  do  anything, 
an  order  was  made  under  sees.  5  {ante,  p.  788),  and  24,  vesting  the 
right  to  transfer  the  shares  in  the  persons  beneficially  entitled.  Re 
White,  L.  K.,  5  Ch.  698 ;  Re  Wacher,  22  Ch.  D.  585. 

When  stock  is  standing  in  the  sole  name  of  a  deceased  person,  and 
his  personal  representative  is  out  of  the  jurisdiction,  or  cannot  be 
found,  or  it  is  uncertain  whether  he  be  living  or  dead,  or  he  refuses  to 
transfer  or  receive  the  dividends  for  twenty-eight  days  after  request  in 
writing  by  the  person  absolutely  entitled  (or  after  an  order  of  the 
court  for  that  purpose.  Act  of  1852,  s.  5),  the  court  in  any  of  these 
cases  may  make  a  vesting  order  (Act  of  1850,  s.  25).  See  Re  Ellis, 
24  Bea.  426;  and  see  sec.  6,  cited  ante,  p.  783.  When  an  infant  is 
sole  trustee  of  stock,  or  joint  trustee  with  others,  an  order  may  be 
made,  in  the  former  case  vesting  the  right  in  any  person,  in  the  latter 
case  in  the  persons  jointly  entitled  with  the  infant,  or  in  such  persons 
and  any  other  persons  (Act  of  1852,  s.  3).     See  Sa7iders  v.  Homer, 


TRUSTEE   ACTS.  1021 

25  _  Bea.  467 ;  Gardner  v.  Coivles,  3  Ch.  D.  304.  Where  stock  to 
■which  an  infant  is  beneficially  entitled  has  been  invested  in  the  joint 
names  of  himself  and  another  person,  the  court  may  make  an  order 
vesting  in  such  other  person  the  right  to  transfer  such  stock.  In  re 
Ilarwood,  20  Ch.  D.  636.  Where  the  survivor  of  two  trustees  of 
stock  under  a  vcill  died  leaving  no  legal  personal  representative, 
the  right  to  transfer  the  stock  standing  in  the  names  of  the  deceased 
trustees  will  be  ordered  to  vest  in  the  new  trustees.  In  re  Dalgleish's 
Settlement,  4  Ch.  D.  143 ;  In  re  Crowe's  Trusts,  14  Ch.  D.  304,  610. 

When  a  decree  or  order  is  made  for  the  sale  of  lands  for  any 
purpose  whatever,  every  person  seised  or  possessed  thereof  or  entitled 
to  a  contingent  right  therein,  being  a  party  to  the  suit  or  proceeding 
in  which  the  decree  or  order  is  made,  or  bound  by  such  decree  or 
order,  shall  be  deemed  to  be  so  seised,  possessed  or  entitled  upon  a 
trust,  and  the  court  may  make  vesting  orders,  which  have  the  effect 
of  conveyances,  for  carrying  the  sale  into  effect  (Act  of  1852,  s.  1). 
When  the  legal  estate  is  vested  in  a  person  of  unsound  mind,  but  not 
found  lunatic,  an  order  may  be  made  under  this  section.  Herring  v. 
Clark,  L.  B,.,  4  Ch.  167.  See  a  similar  but  less  effectual  clause 
(s.  29)  in  the  Act  of  1850.     Hancox  v.  Spittle,  3  Sm.  &  G.  478. 

On  a  decree  for  specific  performance  of  a  contract  relating  to  lands, 
or  for  partition,  or  exchange  of  lands,  or  generally  on  a  decree  for  the 
conveyance  of  any  lands  in  cases  arising  out  of  the  doctrine  of  election 
or  otherwise,  the  court  may  declare  any  party  to  the  suit  a  trustee,  or, 
concerning  the  interests  of  unborn  persons,  that  upon  coming  into 
existence  they  would  be  trustees,  and  make  orders  accordingly  (Act 
of  1850,  s.  30).  See  as  to  partitions,  ante,  p.  511.  Shepherd  v. 
Churchill,  25  Bea.  21.  As  to  the  contingent  rights  of  unborn  issue. 
Wood  V.  Beetlestone,  1  K.  &  J.  213.  Orders  may  be  made  upon  the 
application  of  any  person  beneficially  interested  in  the  trust  property 
or  of  any  trustee  thereof  (s.  37).  The  following  have  been  held  to  be 
persons  beneficially  interested  within  this  section.  Creditors  under 
an  administration  decree.  Re  Wragg,  1  D.,  J.  &  S.  356.  Persons 
having  contingent  interests  in  realty.  Re  Sheppard,  4  D.,  F.  &  J. 
423.  Purchasers  under  a  decree  for  sale.  Roidey  v.  Adams,  14 
Bea.  130.  Cestuis  que  trust.  Re  Fellowes,  2  Jur.,  N.  S.  62.  Com- 
mittee of  lunatic  trustee.  See  Re  Wheeler,  1  D.,  M.  &  G.  434. 
The  powers  conferred  by  the  act  may  be  exercised  in  cases  of  charities 
(s.  45).  See  the  clauses  49  and  54 — 57,  inclusive,  ante,  p.  784. 
Orders  under  the  act  having  the  effect  of  conveyances  of  land,  and 
transfers  of  such  stock  as  can  only  be  transferred  by  stamped  deed, 
are  chargeable  with  the  same  stamp  duty  as  conveyances.  Act  of 
1852,  s.  13.  The  costs  relating  to  petitions,  orders  and  assurances 
in  pursuance  of  the  act  may  be  ordered  to  be  raised  out  of  the 
property  or  income  of  it  in  respect  of  which  they  are  made.  Act  of 
1850,  s.  41.     As  to  costs  of  orders  improperly  obtained,  see  s.  44. 

Whenever  any  order  made  under  the  act  for  the  purpose  of  con- 
veying or  assigning  any  lands,  or  releasing  or  disposing  of  any 
contingent  right,  shall  be  founded  on  allegations  of  the  personal 
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incapacity  of  a  trustee  or  mortgagee,  or  that  a  trustee  or  the  heir  or 
devisee  of  a  mortgagee  is  out  of  the  jurisdiction  of  the  court  or  cannot 
be  found,  or  that  it  is  uncertain  which  of  several  trustees,  or  devisees 
of  a  mortgagee,  was  the  survivor,  or  whether  the  last  trustee,  or  the 
heir  or  last  surviving  devisee  of  a  mortgagee,  be  living  or  dead,  or 
that  any  trustee  or  mortgagee  has  died  intestate  without  an  heir,  or 
has  died  and  it  is  not  known  who  is  his  heir  or  devisee,  the  order  is 
made  conclusive  evidence  of  the  matter  so  alleged.  The  court  may 
direct  a  re-conveyance  or  re-assignment  of  any  lands  conveyed  or 
assigned,  or  a  re-disposition  of  any  contingent  right  conveyed  or 
disposed  of  by  any  order  (s.  44). 

The  above  clauses,  together  with  those  referred  to  in  tit.  "  Moet- 
GAGE,"  comprise  the  substance  of  these  two  important  acts,  with  the 
exception  of  a  few  sections  having  reference  to  matters  of  practice.  I 
have  endeavoured  by  an  examination  of  the  several  sections  so  to 
arrange  them,  as  to  present  a  concise,  but  I  trust  clear  and  accurate, 
statement  of  the  provisions  of  the  acts. 
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Clause  posterior  to  Estate  Tail 

may  be  barred  1028 

Younger  Son  or  Laughter  1029 

Persons  to  take  must  be  accu- 
rately described    1029 

Eefeasance  of  Estate  as  if  a 
Person  were  Bead    without 

Issue  Male 1029 

Intermediate  Rents 1029 

Protiso  of  Rererter 1030 

Name  and  Arms  Clause 1030 

To  whom  applies  1030 

Direction  in  Will  how  effectu- 
ated   1030 

Shifting     Clauses    in    Letters- 
Patent  creating  a  Title  1030 


Conveyances  and  Limitations  of  Realty  before  the  Statute  of 
Uses^  The  distinction  between  the  legal  and  beneficial  ownership  of 
property,  now  so  familiar,  was  unknown  in  the  earlier  periods  of  our 
legal  history.  The  modes  by  which  property  was  transferred  were 
open  and  notorious,  as  by  feoffment  and  livery  of  seisin ;  and  there 
was  no  real  ownership  cognizable  in  our  courts  of  law,  as  distinguished 
from  the  apparent  ownership.  The  lord,  consequently,  always  knew 
his  tenant,  and  how  to  enforce  services  and  the  payment  of  aids, 
reliefs,  &c.,  from  him. 

But  in  course  of  time  the  system  of  uses  was  devised,  by  which 
one  person  became  the  legal  owner  of  the  land,  which  he  held  to  the 


*  s 

note, 


See  Sag.  Powers,  First  Chap. ;  Lewin  on  Trusts,  Introductory  Chap. ;  Butler's 
1,  Co.  Litt.  271  b  ;  Sanders  on  Uses  and  Trusts,  Chap.  I. 
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use  of  another,  who  was  termed  the  cestui  que  use,  and  was  the 
equitable  owner.  This  device  was  introduced  into  England  towards 
the  close  of  the  reign  of  Edward  III.  by  foreign  ecclesiastics  to  evade 
the  Statutes  of  Mortmain,  by  which  lands  were  prohibited  from  being 
given  for  religious  purposes  ;  grants  being  obtained  to  persons  to  the 
use  of  monasteries  and  other  religious  establishments.  2  Blac.  Com. 
328.  In  course  of  time  private  persons  adopted  the  plan.  In 
particular  during  the  civil  wars  between  the  houses  of  York  and 
Lancaster,  the  owners  of  land  availed  themselves  of  this  device  of 
uses  to  save  their  inheritances  from  being  forfeited  (see  Chudleigh's 
Case,  1  Rep.  121b ;  Lloyd  v.  Spillet,  2  Atk.  150),  and  to  defeat  just' 
debts,  actions,  &c.  Ih.  The  former  case,  it  may  be  observed,  contains 
much  valuable  information  on  the  Subject  of  uses. 

Lord  Coke  thus  describes  or  defines  the  use  :  "  An  use  is  a  trust  or 
confidence  reposed  in  some  other  which  is  not  issuing  out  of  the  land, 
but  as  a  thing  collateral,  annexed  in  privitie  to  the  estate  of  the  land, 
and  to  the  person  touching  the  land  scilicet  that  cesty  que  use,  shall 
take  the  profit,  and  that  the  terre-tenant  shall  make  an  estate  according 
to  his  direction.  So  as  cesty  que  use,  had  neither  jus  in  re  nor  jus 
ad  rem,  but  only  a  confidence  and  trust  for  which  he  had  no  remedie 
by  the  common  law,  but  for  breach  of  trust  his  remedie  was  only  by 
subpoena  in  chancerie."  Co.  Litt.  272  b.  For  equity  took  notice  that 
the  cestui  que  use  had  the  beneficial  ownership,  and  it  enforced  his 
right  to  receive  the  profits  of  the  estate,  and  to  direct  a  conveyance  of 
it  to  any  person  he  thought  fit.  Equity,  following  the  law,  permitted 
this  beneficial  interest  or  use  to  descend  in  like  manner  as  if  it  had 
been  a  legal  estate.  In  equity  the  use  could  even  be  disposed  of  by 
icill,  although  the  lands  themselves  could  not.  Perkins,  ss.  496,  528 ; 
2  Blac.  Com.  829.  Numerous  inefl'ectual  attempts  were  made  by 
statute  to  obviate  the  inconveniences  felt  in  consequence  of  the  system 
of  uses.  It  was,  however,  at  last  considered  that  the  object  desired 
would  be  accomplished  by  the  annihilation  of  the  use  itself,  Chud- 
leigh's Case,  1  Rep.  124  a. 

Statute  of  Uses.  By  the  27  Hen.  8,  c.  10,  usually  called  the 
Statute  of  Uses,  or  statute  for  transferring  uses  into  possession,  after 
reciting  the  various  evils  occasioned  by  one  person  having  the  use  and 
another  the  right,  it  is  enacted,  that  "when  any  person  shall  be  seised 
of  lands,  &c.,  to  the  use,  confidence  or  trust  of  any  other  person  or 
body  politic,  the  person  or  corporation  entitled  to  the  use  in  fee  simple, 
fee  tail,  for  life  or  years,  or  otherwise,  shall  from  henceforth  stand  and 
be  seised  or  possessed  of  the  land,  &c.,  of  and  in  the  like  estates  as 
they  have  in  the  use,  trust  or  confidence ;  and  that  the  estate  of  the 
person  so  seised  to  uses  shall  be  deemed  to  be  in  him  or  them  that 
have  the  use,  in  such  quality,  manner,  form  and  condition  as  they  had 
before  in  the  use."  The  statute  thus  executes  the  use,  as  our  lawyers 
term  it,  that  is,  it  conveys  the  possession  to  the  use,  and  transfers  the 
use  into  possession,  thereby  making  cestui  que  use  complete  owner  of 
the  lands  and  tenements  as  well  at  law  as  in  equity.     2  Blac.  Com. 
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333.     The  statute  requires  that  one  person  shall  be  seised  to  the  use 
of  or  in  trust,  &c.,  for  another. 

A  conveyance,  however,  is  often  made  to  one  person,  A. — and  his 
heirs,  to  the  use  of  A.  and  his  heirs,  or,  unto  and  to  the  use  of  A. 
and  his  heirs.  In  such  case,  though  A.  has  the  seisin  at  common  law, 
he  takes  that  seisin  to  the  use  of  himself,  and  therefore  cannot  be 
seised  to  the  use  of  another,  in  which  case  alone  the  use  is  executed 
by  the  statute,  which  could  not  consequently  operate  at  all  upon  any 
subsequent  use.  Doe  v.  Passiiigham,  6  B.  &  C.  305  ;  Sug.  Pow.  8th 
ed.  145.  Practically,  therefore,  such  a  conveyance  is  just  as  effectual 
as  if  it  had  been  to  B.  and  his  heirs,  to  the  use  of  A.  and  his  heirs, 
under  the  statute. 

Copyholds  are  not  within  the  Statute  of  Uses.  See  Rigden  v. 
Vallier,  2  Ves.  sen.  257.  But  it  is  the  practice  to  make  a  surrender  • 
to  the  use  of  the  surrenderee  or  to  certain  specified  uses.  These  uses 
are  valid  and  binding  on  the  lord  as  declarations  in  whom  the  property  is 
to  vest.  Thus  in  effect,  copyholds  may  be  made  subject  to  the  same 
limitations  as  freeholds  by  means  of  the  statute  (see  Boddington  v. 
Abernethy,  5  B.  &  C.  776)  ;  though,  of  course,  the  mere  legal  estate 
cannnot  be  created  or  conveyed  like  the  legal  estate  in  freeholds. 

Leaseholds  and  personal  chattels  are  not  within  the  statute,  for  this 
applies  only  where  one  person  is  seised  to  the  use  of  another,  a  word 
only  applicable  to  freeholds,  though  one  person  may  be  seised  of  free- 
hold hereditaments  to  the  use  of  another  for  a  term  of  years,  and  the 
statute  will  execute  this  use.  But  an  assignment  by  a  termor  to  the 
use  of  another  person  is  inoperative  under  the  statute.  But  by 
Lord  St.  Leonards'  Act,  22  &  23  Vict.  c.  35,  "  any  person  shall  have 
power  to  assign  personal  property,  now  by  law  assignable,  including 
chattels  real,  directly  to  himself  and  another  person,  or  other  persons 
or  corporation,  by  the  like  means  as  he  might  assign  the  same  to 
another  "  (s.  21). 

Although  the  Statute  of  Uses  is  prior  to  the  Statute  of  Wills,  it 
seems  clear  that  the  former  statute  may  operate  on  uses  created  by 
will.  Hopkins  v.  Hopkins,  1  Atk.  581,  689  ;  Sug.  Pow.,  8th  ed.,  148. 
But  in  Cunliffe  v.  Brancker,  3  Ch.  D.  393,  Jessel,  M.R.,  observed  on 
a  limitation  by  will,  to  trustees  and  their  heirs,  to  various  uses,  &c., 
"  That  form  of  gift  shows  that  the  testator  intended  bond  fide  a  gift  to 
uses,  not  that  the  Statute  of  Uses  applies  to  wills  as  we  know,  but  it 
is  an  indication  of  intention  that  the  legal  estate  is  not  to  pass  under 
the  first  gift  but  to  pass  under  the  uses,  otherwise  all  these  uses  will 
come  to  nothing."     lb.,  p.  400. 

Prior  to  the  Statute  of  Uses,  a  feoffment  to  A.  and  his  heirs,  no  use 
being  expressed,  was  construed  in  equity  to  enure  to  the  use  of  the 
feoffor  unless  some  consideration,  however  little,  for  instance,  5s.,  was 
given,  when  the  feoffee  was  held  entitled  to  the  beneficial  ownership. 
At  the  present  day  a  nominal  consideration  has  no  operation  in  equity. 
Sculthorp  V.  Burgess,  1  Ves.  jun.  92.  Since  the  statute,  a  conveyance 
by  A.,  owner  in  fee,  to  B.  and  his  heirs,  without  more,  would  have  no 
operation  except  to  make  B.  take  the  estate  under  the  conveyance ; 
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B.  would  be  seised,  but  to  the  use  of  A.,  no  other  use  being  expressed, 
and  A.  would  be  owner  in  fee  as  before.  Whether  the  descent  would 
be  broken,  see  1  Hayes'  Conv.  317 ;  and  ante,  p.  203.  But  if  the 
conveyance  were  by  A.  unto  and  to  the  use  of  B.  and  his  heirs,  B. 
would  take  the  fee  under  the  statute.  Whether  there  would  be  any 
resulting  trust  for  A.  under  such  circumstances  might  depend  upon 
circumstances.  If  there  was  anything  in  the  deed  showing  an  intention 
that  A.  should  retain  the  whole  or  a  partial  interest  in  the  property, 
equity  would  give  effect  to  the  intention.  See  Hutchins  v.  Lee,  1  Atk. 
447.  In  the  absence  of  any  such  intention  being  expressed,  it  has 
been  considered  that  no  trust  being  expressed,  and  there  being  no 
trust  by  operation  of  law,  it  would  not  result.  See  Lloyd  v.  Spillet,  2 
Atk.  150  ;  Young  v.  Peachy,  ib.  257  ;  also  Sand.  Uses,  365  ;  J.  Wms. 
R.  P.  15th  ed.  189.  See,  however,  ante,  p.  971,  and  authorities  there 
cited.  However  this  may  be,  it  is  clear  that  if  there  be  only  a  partial 
declaration  of  the  use,  though  in  a  conveyance  for  value,  so  much  as  is 
not  declared  will  result.  Thus,  in  a  conveyance  to  A.  and  his  heirs  to 
the  use  of  B.  for  life,  there  will  be  a  resulting  use  of  the  fee  to  the 
grantor  subject  to  B.'s  life  estate.  See  2  Blac.  835  ;  Lloyd  v.  Spillet, 
2  Atk.  150 ;  Haigh  v.  Kaye,  L.  E.,  7  Ch.  469. 

In  deeds,  the  seisin  of  the  releasee  to  uses  must  be  equal  to  or 
greater  than  the  estate  of  the  cestui  que  use.  Thus,  under  a  convey- 
ance to  A.  for  life  to  the  use  of  B.  in  fee,  B.  will  only  take  an  estate 
during  the  life  of  A.  Vaugh.  49  ;  San.  Uses,  107.  And,  in  the  con- 
verse case,  a  limitation  by  deed  to  A.  and  his  heirs  in  trust  for  or  to  the 
use  of  B.,  gives  B.  merely  an  estate  for  life  (see  Holliday  v.  Overton, 
15  Bea.  480),  though  in  a  devise  it  will  be  otherwise,  where  an  intention 
to  that  effect  can  be  collected.     Doe  v.  Cafe,  7  Ex.  675. 

As  to  the  doctrine  of  scintilla  juris,  now  abolished  by  the  23  &  24 
Vict.  c.  38  (Lord  St.  Leonards'  Act),  see  Sug.  Pow.,  8th  ed.,  19,  20, 
whatever  might  have  been  the  true  theory  formerly  as  to  the  seisin  to 
serve  future  uses  as  they  from  time  to  time  arose  under  a  particular 
limitation,  for  instance,  to  A.  and  his  heks  to  the  use  of  B.  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  remainder  to  C.  in  fee, 
lb.,  the  above  statute  now  enacts,  that  when  hereditaments  arehmited 
to  uses,  whether  immediate  or  fature,  contingent  or  executory,  or  to 
be  declared  under  any  power,  such  uses  shall  take  effect  as  and  when 
they  arise  by  force  of  and  in  relation  to  the  estate  and  seisin  originally 
vested  in  the  person  seised  to  the  uses  (s.  7). 

Operation  of  the  Statute  on  Conveyances.']  It  is  unnecessary  in  a 
work  of  this  nature  to  consider  the  effect  of  the  statute  on  particular 
forms  of  conveyance  which  are  now  obsolete.  See  as  to  covenants  to 
stand  seised,  and  bargains  and  sales,  &c.,  Hayes,  Conv.  74  et  seq. 
The  general  mode  of  conveying  freehold  property  now  is  by  grant,  or 
appointment,  and  sometimes  by  feoffment  by  an  infant  under  the 
custom  of  gavelkind.  2  Dav.  Conv.  3rd  ed.  221.  The  operation  in  these 
cases  under  the  statute  is  very  simple.  The  conveyance  is  usually 
made  to  A.  and  his  heirs  to  the  use  of  B.  and  his  heirs,  B.  being  the 
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purchaser  or  person  intended  to  take  the  legal  estate ;  the  seisin  is 
conveyed  from  the  grantor  to  A.  in  fee,  and  the  statute  executes  the 
use  in  B.  in  fee,  A.  being  termed  the  releasee  to  uses.  The  same 
result  is  in  effect  produced  by  a  conveyance  unto  and  to  the  use  of  A. 
and  his  heirs.     Ante,  p.  1025. 

At  common  law,  the  owner  of  an  estate  could  not  convey  to  himself 
(Sand.  Uses,  134),  or  to  his  wife.  Moyse  v.  Gyles,  2  Ver.  385.  But 
such  conveyances  are  good  under  the  Conveyancing  Act,  1881,  s.  50, 
post,  p.  1160. 

Secondary,  Shifting  or  Springing  Uses.]  A  fee  cannot  be  limited 
to  take  effect  after  a  fee  at  the  common  law,  but  by  means  of  an 
executory  devise  (post,  tit.  "  Wills  "  ),  or  of  secondary,  springing  or 
shifting  uses,  under  the  Statute  of  Uses,  this  can  in  effect  be  done. 
Thus  a  limitation  to  A.  and  his  heirs  to  the  use  of  B.  and  his  heirs, 
with  a  proviso,  that  in  a  certain  event  the  estate  shall  go  to  the  use  of 
C.  and  his  heirs,  is  good.  In  such  cases  a  fee  is  not  strictly  limited 
upon  a  fee,  but  upon  a  contingency  happening,  the  former  uses  give 
way.     Carwardine  v.  Carwardine,  1  Ed.  28,  34. 

But  as  such  uses  after  an  estate  in  fee  cannot  be  barred,  they  must 
be  confined  to  the  limits  of  the  rule  against  perpetuities,  that  is,  must 
necessarily  take  effect  within  the  period  allowed  by  that  rule.  Bland- 
ford  V.  Thackerell,  2  Ves.  jun.  241 ;  Cadell  v.  Palmer,  1  CI.  &  F. 
372  ;  ante,  tit.  "  Peepetuities." 

If  a  limitation  can  be  construed  as  a  remainder  (post,  tit.  "  Wills  "), 
it  never  will  be  allowed  to  take  effect  as  a  springing  use.  Carwardine 
V.  Carwardine,  1  Ed.  28.  A  springing  use  is  not  introduced  in  the 
middle  of  a  limitation,  but  comes  in  afterwards,  determining  the  first 
limitation  in  fee  in  favour  of  other  persons.  lb.  34.  By  a  conditional 
limitation  the  same  result  may  sometimes  be  effected  as  by  a  springing 
use.  Thus  a  limitation  at  common  law,  as  by  feoffment  to  A.  and  the 
heirs  of  his  body,  until  B.  returns  from  Kome,  and  on  his  return  to  C. 
in  fee,  is  good,  and  the  limitation  to  C.  is  capable  of  taking  effect  in 
the  event  mentioned,  as  the  prior  estate  determines  according  to  the 
express  terms  of  the  Hmitation.  Sand.  Uses,  158.  But  if  the  estate 
had  been  limited  to  A.  in  tail  upon  condition,  or  provided  that  if 
B.  returned  from  Rome  it  should  go  to  C.  in  fee,  there,  as  no  one 
but  the  grantor  or  his  heir  can  take  advantage  of  a  condition,  and  as 
on  his  entry  the  remainder  to  C.  would  be  defeated,  it  could  in  no 
event  take  place  whether  B.  did  or  did  not  return.  lb.  156.  The 
event  on  which  the  estate  is  to  shift  should  be  accurately  stated,  and 
where  the  clause  is  to  operate  by  shifting  an  estate  from  A.  on  his 
becoming  entitled  to  another  estate,  the  latter  should  be  accurately 
described.  Co.  Litt.  327  a,  Butler's  note  (2) ;  see  Micklethtvait  v. 
Micklethwait,  4  C.  B.,  N.  S.  790.  Eegard  must  also  be  had,  in  con- 
struing such  clauses,  to  the  limitations  affecting  the  latter  estate,  and 
its  condition  as  to  incumbrances  or  otherwise.  Thus  in  general  such 
a  clause  will  not  take  effect  so  as  to  deprive  A.  of  an  estate,  on  another 
estate  descending  or  devolving  upon  him,  if  the  latter  is  incumbered. 

W.— VOL.  II.  3  X 
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Fazakerley  v.  Ford,  4  Sim.  390 ;  Taylor  v.  Harewood,  3  Ha.  372 ; 
Stacpoole  v.  Stacpoole,  2  Con.  &  L.  489;  Harrison  y.  Round,  2  D., 
M.  &  G.  190. 

Again,  the  shifting  clause  will  not  take  effect  where  the  accession 
to  the  new  estate  is  under  a  different  title  from  that  which  is  described 
and  referred  to  in  the  will  or  instrument  containing  the  clause.  Thus 
where  a  testator  directed  that  certain  interests  given  to  his  son  should 
cease  if  he  came  into  the  possession  of  an  estate,  described  as  bemg 
entailed  on  the  testator  and  his  issue,  but  which  in  fact  was  subject  to 
a  prior  estate  tail  in  A.,  and  the  accession  of  the  son  to  it  took  place, 
not  by  reason  of  any  title  or  interest  of  the  testator,  but  under  a  dedse 
by  A.,  who  had  barred  the  entail  and  afterwards  devised  the  estate  to 
the  son  in  fee,  it  was  held,  that  this  was  not  an  accession  to  the  estate 
within  the  meaning  of  the  will.  Taylor  v.  E.  Harewood,  3  Ha.  372; 
see  Harrison  v.  Eound,  2  D.,  M.  &  G.  190 ;  Monypenny  v.  Dering, 
ib.  145  ;  Curzon  v.  Curzon,  1  Giff.  248 ;  Meyrick  v.  Laics,  Meyrick 
V.  Matthias,  L.  E.,  9  Ch.  237.  And  where  a  testator  devised  his  A. 
estate  to  certain  uses  in  favour  of  his  nephews,  and  declared  that  if 
any  of  them  should  become  entitled  to  his  B.  estates  under  any  exist- 
ing or  future  will  or  settlement  or  other  assurance,  the  A.  estates 
should  be  conveyed  to  third  persons,  it  was  held  that  the  accession  of 
a  nephew  to  the  B.  estates,  as  heir  at  laio  of  his  father,  who  had  taken 
them  under  a  will  previous  to  the  testator's  death,  was  not  within 
the^clause.  Wahiiesley  v.  Gerard,  29  Bea.  321.  But  if  the  person 
from  whom  the  estate  is  to  shift  conveys  it,  though  not  obliged  to  do 
so,  the  conveyance  will  take  effect  accordingly.  Ib.  The  accession 
to  another  estate  is  by  no  means  essential  to  the  operation  of  a  shifting 
clause.  On  the  happening  of  the  event  named,  whatever  it  may  be, 
e.g.,  the  accession  to  a  title,  the  clause  may  operate.  Hervey  Bathurst 
V.  Stanley,  Craven  v.  Stanley,  4  Ch.  D.  251,  270. 

A  settlement  may  be  so  expressed  as  to  give  a  person  two  distinct 
interests  in  an  estate,  and  the  operation  of  a  shifting  clause  may  be 
such  as  to  determine  one  of  these  interests  and  leave  the  other  sub- 
sisting. See  Ld.  Kenlis  v.  E.  Bective,  34  Bea.  587.  A  shifting 
clause  may  in  certain  cases  be  barred,  or  rendered  incapable  of  taking 
effect.  In  Doe  v.  E.  of  Scarborough  (3  A.  &  E.  2),  there  was  a 
limitation  of  an  estate  by  will  to  A.  for  life,  remainder  to  trustees  to 
preserve,  remainders  to  A's  first  and  other  sons  in  tail  male,  with 
divers  remainders  over,  followed  by  a  proviso  that  if  a  particular  title 
should  descend  to  A.  or  any  of  his  sons,  or  similarly  to  any  other 
tenant  for  life  or  his  sons,  the  estate  should  go  to  the  person  who 
should  be  next  in  remainder  expectant  on  the  death  and  failure  of 
issue  male  of  the  person  to  whom  the  title  should  descend.  A.  and 
his  eldest  son  suffered  a  recovery.  Afterwards  the  title  descended  on 
A.  It  was  held  that  the  remainders  were  barred,  and  that  the  shifting 
clause  could  no  longer  take  effect.  The  eldest  son  of  a  man  is  his 
first-born — the  primogmitus ;  and  the  words  "shall  become  the  eldest 
son  "  of  a  person  living  at  the  date  of  a  will  cannot,  without  an 
explanatory  context,  be  extended  beyond  the  lifetime  of  that  person ; 


SECONDARY,   SPKINGIKa   OR  SHIFTING  USES.  1029 

they  are  connected  with  the  heirship  of,  and  right  of  succession  to,  a 
living  man.  Bathurst  v.  Errington,  2  App.  0.  698  ;  Meredith  v. 
Treffry,  12  Ch.  D.  170. 

The  words  younger  son  or  daughter  in  a  shifting  clause  mean  younger 
in  the  order  of  birth  (Wilbraham  v.  Scarishrick,  1  H.  L.  C.  167),  and 
are  to  be  construed  distributively,  viz.,  a  son  younger  than  a  son,  or  a 
daughter  younger  than  a  daughter,  the  intention  in  such  cases  being, 
that  the  estates  should  shift  from  sons  to  sons  and  from  daughters  to 
daughters,  not  from  sons  to  daughters.  Scarishrick  v.  Eccleston,  5 
CI.  &  Fin.  398. 

The  persons  to  whom  the  estate  is  to  shift  should  be  accurately 
described.  See  Co.  Litt.  327  a,  Butl.  n.  (2).  AVhere  the  limitation 
(under  a  will)  was  of  Whiteacre  to  A.  for  life,  remainder  to  trustees  to 
preserve,  remainder  to  A.'s  first  and  other  sons,  but  on  the  accession 
of  A.  or  any  of  his  sons  to  Blackacre,  the  next  in  remainder  should 
enjoy  "Whiteacre  as  if  A.  were  dead,  on  A.'s  accession  to  Blackacre 
(he  not  then  having,  but  subsequently  having,  issue) ;  it  was  held, 
that  Whiteacre  passed  to  the  trustees  during  his  life,  and  that  on  his 
death,  and  his  eldest  son  succeeding  to  Blackacre,  the  second  son 
became  entitled  to  Whiteacre.  Doe  v.  Heneage,  4  T.  R.  18 ;  see 
Stanley  v.  Stanley,  16  Yes.  491 ;  Miles  v.  Harford,  12  Ch.  D. 
691. 

Under  a  limitation  of  an  estate  to  certain  persons  in  succession, 
with  a  proviso  that  if  any  of  them  should  succeed  to  a  particular  title 
the  estate  should  shift,  as  if  such  person  were  dead  without  issue  male 
of  his  body,  to  the  person  next  entitled  in  remainder ;  the  property 
vnll  devolve,  in  the  event  specified,  as  it  would  have  done  in  case  of 
the  natural  death  without  issue  male  of  the  person  so  succeeding. 
Carr  v.  E.  of  Errol,  6  Ea.  58  ;  Morrice  v.  Langham,  8  M.  &  W.  194  ; 
Trevor  v.  Trevor,  13  Sim.  108.  But  a  limited  meaning  is  sometimes 
attached  to  the  word  "  issue  "  in  a  shifting  clause,  and  it  will  be 
restricted,  where  the  context  so  requires  it,  to  issue  of  a  particular 
description.     Jellicoe  v.  Gardiner,  11  H.  L.  C.  328. 

It  is  sometimes  a  question  of  difficulty,  to  determine  who  is  entitled 
to  the  intermediate  rents  of  an  estate  which  under  a  shifting  clause 
has  ceased  to  belong  to  one  person,  and  another  has  not  become  entitled 
to  it.  In  Lambarde  v.  Peaeh  (4  Drew.  553),  it  was  held,  by  Kinders- 
ley,  V.-C,  that  where  an  estate  is  divested  by  the  operation  of  a  shift- 
ing clause  in  a  will,  but  no  person  is  in  esse  and  immediately  entitled 
beneficially  to  the  estate  so  divested,  the  rents  of  it  up  to  the  birth  of 
the  person  entitled  under  the  limitation  would  belong  to  the  residuary 
devisee  (if  any)  of  the  testator,  if  not  to  his  heir  at  law.  But  in 
Turton  v.  Lamharde  (1  D.,  F.  &  J.  495),  it  was  held  by  Turner,  L.J., 
that  in  such  a  case  the  beneficial  interest  in  the  rents  followed  the 
limitations  in  the  will,  and  belonged  to  the  person  next  entitled  in 
remainder.  Bruce,  L.J.,  gives  no  opinion  upon  this  point.  See 
D'Eyncourt  v.  Gregory,  10  Jur.,  N.  S.  484 ;  Hodgson  v.  E.  Bective, 
1  H.  &  M.  376  ;  on  app.  12  W.  R.  625 ;  Sanford  v.  Morrice,  11  CI. 
&  F.  667 ;  also  Stanley  v.  Stanley,  16  Ves,  491,  where  there  was  an 
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accumulation  clause.  Provision  should  be  made  for  the  reverter,  or 
return  of  the  property  to  the  person  from  whom  it  has  been  divested. 
Co.  Litt.  327;  Butl.  n.  (2). 

Not  unfrequently  in  settlements  and  wills  there  is  a  direction  that 
a  person  to  whom  an  estate  is  given  shall  take  a  particular  name,  or 
name  and  arms,  failing  which,  the  estate  is  to  shift  to  some  one  else. 
This  is  in  effect  a  condition,  on  the  non-performance  of  which  the  estate 
will  go  over.  Where  default  is  made  by  a  tenant  in  tail,  not  only  the 
interest  of  the  defaulting  individual,  but  the  estate  tail  itself,  is  usually 
directed  to  cease,  as  in  the  case  of  an  estate  shifting  by  reason  of 
accession  to  another  estate.  The  clause  may  apply  to  the  case  of 
several  persons,  e.g.,  daughters  taking  as  tenants  in  common,  as  well 
as  one  person.  Trevor  v.  Trevor,  13  Sim.  108,  141.  The  direction 
as  to  taking  a  particular  name  does  not  apply  to  those  who  already 
bear  the  name.     Doe  v.  Yates,  5  B.  &  Al.  544. 

A  direction  in  a  will  that  estates  should  be  settled  upon  A.  for  hfe, 
remainder  to  his  issue  in  tail  male,  remainders  over,  upon  condition 
that  all  persons  who  should  from  time  to  time  come  into  possession  of 
the  settled  estates  should  take  the  testator's  name  and  arms,  was  in 
Trevor  v.  Trevor  (13  Sim.  108)  effectuated  by  the  insertion  of  a  clause 
determining  the  estate  of  the  defaulting  party  and  his  issue,  and  not 
the  estate  of  the  remainderman  in  tail.  Lord  St.  Leonards,  however, 
observes,  that  he  does  not  remember  any  instance  in  which  the  estate 
tail  vested  in  the  person  neglecting  to  do  the  act  was  partially  defeated. 
Sug.  Prop.,  H.  L.  311 ;  cons.  3  Dav.  Conv.  3rd  ed.  p.  366,  and  the 
suggestion  {ib.  p.  367),  as  to  determining  the  estate  tail  of  a  default- 
ing party,  but  giving  a  new  estate  tail  by  purchase  to  the  next  or  some 
other  person  in  the  line  of  entail.  This  seems  reasonable,  so  that  the 
defaulting  individual  alone  may  suffer;  and  that  his  son,  for  instance, 
if  willing  to  perform  the  condition,  may  have  the  estate  by  a  new  title. 
See  further,  as  to  clauses  of  forfeiture  in  such  cases,  post,  tit.  "  Vest- 
ing AND  Divesting  op  Estates." 

In  West  V.  Viscount  Holmesdale  (L.  E.,  4  H.  L.  543),  a  barony  was 
granted  by  the  crown  to  A.  for  life,  remainder  to  B.,  the  second  son  of 
A.,  and  the  heirs  male  of  his  body,  remainder  to  the  third  and  other 
sons  of  A.  in  tail  male.  The  letters-patent  contained  a  shifting  clause 
to  the  effect,  that  on  any  person  taking  under  them,  succeeding  to  a 
designated  earldom,  the  succession  to  the  barony  should  devolve  upon 
the  person  who  would  be  next  entitled  under  the  limitations  of  the 
letters-patent  if  the  successor  to  the  earldom  "  was  dead  without  issue 
male."  Afterwards  estates  (consisting  of  freehold,  copyhold,  leasehold, 
and  personal  property,  were  devised  to  trustees  in  trust  to  settle  them  "  in 
a  course  of  settlement  to  correspond  as  far  as  may  be  practicable  with 
the  limitations  of  the  barony."  It  was  held,  that  the  estates  ought  to 
be  limited  in  a  course  of  strict  settlement  to  the  second  and  other 
younger  sons  of  A.  for  their  respective  lives,  without  impeachment  of 
waste,  with  remainder  to  their  sons  successively  in  tail  male  in  the 
order  mentioned  in  the  letters-patent  creating  the  barony ;  and  that 
the  leaseholds  and  chattels  should  go  in  a  similar  manner  as  f«r  as  the 
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rules  of  law  and  equity  would  allow ;  and  that  the  settlement  ought  to 
contain  powers  of  jointuring,  and  of  charging  portions.  Lord 
Hatherley,  L.C.,  diss.  It  was  also  declared  that  the  settlement  must 
contain  a  shifting  clause  in  accordance  with  the  letters- patent.  See 
the  order,  L.  R.,  4  H.  L.  579.  On  the  case  coming  before  Bacor,  V.C., 
on  the  question  as  to  the  proper  settlement  to  be  approved  of  in 
accordance  with  the  declaration  of  the  House  of  Lords,  it  was  held, 
that  the  settlement  ought  not  to  contain  a  clause  postponing  the  vest- 
ing of  portions  until  the  death  of  the  person  creating  them,  nor  a 
proviso  avoiding  jointures  and  portions  in  the  event  of  the  estates 
shifting  on  the  accession  to  the  earldom.  Viscount  Holmesdale  v. 
]Vest,  L.  R.,  12  Eq.  280.  Afterwards  B.,  the  second  son  of  A.,  suc- 
ceeded to  the  earldom.  He  had  issue  male.  It  was  held,  notwith- 
standing, that  the  third  son  of  A.  then  became  entitled  in  possession 
to  the  settled  estates.  Cope  v.  E.  De  la  Warr,  L.  E.,  8  Ch.  982. 
It  was  questioned  in  this  case  whether  the  shifting  clause  was  valid. 
Subsequently  in  the  House  of  Lords  it  was  held  that  it  was  not. 
Buckhurst  Peerage,  2  App.  C.  1.  In  the  judgment  of  Lord  Cairns, 
L.C.,  it  was  stated  in  substance,  p.  27,  that  uses  at  their  introduc- 
tion were  analogous  to  what  are  now  trusts.  But  uses  never  could 
have  had  any  application  to  a  peerage,  because  they  were  originally 
trusts,  and  there  could  be  no  trust  of  a  peerage,  which  was  a  personal 
possession,  and  could  not  be  held  by  one  person  in  trust  for  another. 
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Preliminary.]  In  this  title  I  propose  to  treat  merely  of  vendors 
and  purchasers  of  real  estate  and  chattels  real,  and  interests  therein, 
whether  immediate  or  reversionary,  although  occasionally  and  inci- 
dentally reference  may  be  made  to  contracts  of  sale  of  other  property. 
Questions,  however,  arising  out  of  the  sale  of  pure  personalty  do  not 
often  come  before  courts  of  equity,  the  remedy  for  a  breach  of  contract 
respecting  this  kind  of  property  being,  as  an  almost  universal  rule,  by 
an  action  for  damages. 

As  to  purchasers  of  reversionary  interests,  see  31  &  32  Vict.  c.  4, 
stated  ante,  pp.  688,  689,  and  the  cases  there  mentioned.  "  The  act 
is  carefully  limited  to  purchases  made  bond  fide  and  without  fraud  or 
unfair  deahng  and  leaves  undervalue  still  a  material  element  in  cases 
in  which  it  is  not  the  sole  equitable  ground  for  relief."  Per  Lord 
Selborne,  L.C.,  E.  Aylesford  v.  Morris,  L.  R.,  8  Ch.  p.  490. 

In  O'Rorke  v.  Bolinghroke,  2  App.  C.  814,  it  was  held  that  mere 
inadequacy  of  price  will  entitle  an  expectant  heir  to  apply  to  the 
Court  of  Equity  to  set  aside  the  sale  of  a  reversion,  and  the  onus 
of  proving  the  transaction  fair  and  the  price  sufficient  is  on  the 
purchaser.  The  repeal  of  the  Usury  Laws  has  not  affected  the 
jurisdiction  of  the  Court  of  Chancery  to  give  adequate  protection  in 
such  cases,  to  expectant  heirs  or  persons  under  pressure.  It  was  also 
held  with  reference  to  the  case  before  the  House,  that  as  there  was  no 
evidence  of  fraud  on  the  part  of  the  purchaser,  the  purchase  of  a 
reversionary  interest  could  not  be  set  aside.    Lord  Hatherley,  diss. 
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The  particular  arrangement  which  I  have  adopted  in  this  title  has 
been  indicated  by  the  regular  steps  in  an  ordinary  contract  of  sale 
from  its  commencement  to  its  termination. 

The  Vendor  as  absolute  Owner.']  As  a  general  rule,  any  person 
who  is  possessed  of  real  property,  or  any  interest  in  it,  may  sell  it. 
It  is  necessary,  therefore,  only  to  point  out  the  cases  in  which  this 
general  rule  either  does  not  apply,  or  in  which  it  is  subject  to 
qualification. 

In  general,  an  agreement  by  a  married  woman  to  sell  her  estate 
cannot  be  enforced  against  her  {Emery  v.  Wase,  5  Ves.  846  ;  S.  C, 
8  Ves.  505) ;  nor  can  an  agreement  made  by  her  husband  for  her. 
See  Daniel  v.  Adams,  Amb.  495  ;  Martin  v.  Mitchell,  2  J.  &  W.  425. 
A  contract  of  sale,  also,  by  a  married  woman  who  is  a  devisee  in  trust 
for  sale,  cannot  be  enforced  (Avery  v.  Oriffin,  L.  R.,  6  Eq.  606) ;  but 
she  may  contract  when  she  is  possessed  of  separate  estate.  Davidson 
V.  Gardiner,  Sug.  Yen.  &  Pur.,  14th  ed.,  206;  Taylor  v.  Meads, 
11  Jur.,  N.  S.  166.  See,  now,  tit.  "  Husband  and  Wife,"  particularly 
Chaps.  VI.  and  VII.  and  her  greatly  enlarged  powers  to  hold  separate 
estate.  Where  a  husband  and  wife  agreed  to  sell  the  wife's  estate 
in  fee  simple,  the  purchaser  being  aware  that  the  estate  belonged  to 
the  wife,  and  the  wife  afterwards  refused  to  convey,  it  was  held  that 
the  purchaser  could  not  compel  the  husband  to  convey  his  interest 
with  an  abatement  in  price.  Castle  v.  Wilkinson,  L.  R.,  5  Ch.  534 ; 
see  Barnes  v.  Wood,  L.  R.,  8  Eq.  424;  Cahill  v.  Caliill,  L.  R.,  8  App.  C. 
420. 

An  agreement  for  sale  by  a  person  of  unsound  mind  will  not  be 
enforced ;  but  if  the  vendor  becomes  lunatic  subsequently  to  the 
contract,  and  the  Lord  Chancellor  thinks  it  ought  to  be  performed,  he 
may  so  order.  16  &  17  Vict.  c.  70,  s.  122.  And  it  would  seem  that 
dealings  with  a  person  apparently  sane,  though  afterwards  found 
insane,  will  not  be  set  aside  as  against  those  who  have  contracted 
with  him  upon  the  faith  of  his  being  sane.  Elliot  v.  Ince,  7  D., 
M.  &  G.  475,  488 ;  and  see  ante,  p.  69. 

A  contract  of  sale  by  an  infant  cannot  be  enforced  by  him,  for  it 
could  not  be  enforced  against  him,  thus  there  would  be  no  mutuality. 
Flight  V.  Bolland,  4  Russ.  298  ;  seeEsron  v.  Nicholas,  1  De  G.  &  Sm. 
118.  And  the  court  cannot  sell  realty  for  him.  Calvert  v.  Godfrey, 
6  Bea.  97  ;  but  may  sell  reversionary  personalty.  Nunn  v.  Hancock, 
L.  R.,  6  Ch.  850.  An  infant  heir  of  gavelkind  lands  may  sell  at 
the  age  of  fifteen,  but  must  convey  by  feoffment  and  livery  of'seisin  in 
person.     4  Bac.  Ab.  49,  50 ;  see  8  &  9  Vict.  c.  106,  s.  3. 

A  tenant  in  tail  may  sell,  and  the  contract  will  be  enforced  against 
him,  for  the  court  has  power  to  order  him  to  execute  a  disentailing 
deed.  Lewis  v.  Duncomhe,  20  Bea.  398  ;  see  Davis  v.  Tollemache, 
2  Jur.,  N.  S.  1181.  But  after  his  death  the  contract  cannot  be 
enforced  against  the  remainderman.     Aiite,  p.  214. 

A  person  imprisoned  for  debt  may  sell ;  but  the  transaction  must  be 
perfectly  fair.     Brinkley  v.  Hann,  1  Dru.  175. 
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An  agreement  to  sell,  by  a  joint  tenant,  severs  the  joint  tenancy  in 
equity.  Brown  v.  Raindle,  3  Ves.  257.  An  agreement  by  a  copy- 
holder bars  his  wife's  freebench,  where  he  himself  could  alone  have 
barred  it,  and  will  be  executed  against  the  wife  surviving.  Jlinton  v. 
Hinton,  2  Ves.  sen.  631.  If  a  person,  not  being  the  owner  or  agent 
for  the  owner,  enters  into  a  contract  of  sale,  representing  that  he  has 
authority  to  do  so,  he  will  be  personally  responsible  for  the  con- 
sequential damages  sustained  by  the  other  party  to  it,  but  not  for  such 
damages  as  are  too  remote.  Spedding  v.  Nevell,  L.  E.,  4  C.  P.  212. 
If  a  contract  be  entered  into  by  A.  as  agent  for  B.  but  without 
authority,  B.  may  afterwards  ratify  the  contract.  Maclean  v.  Dunn, 
4  Bing.  722  ;  Gosbell  v.  Archer,  2  A.  &  E.  500,  507.  But  where  the 
contract  is  by  A.  as  agent  for  B.,  it  cannot  be  adopted  by  C.  Wilson 
V.  Tumman,  6  M.  &  Gr.  236.  This  principle  would  seem  applicable 
in  cases  which  not  unfrequently  arise  in  practice,  where  an  estate  is 
sold  by  auction  by  trustees  under  an  erroneous  impression  that  they 
can  make  a  title  without  the  consent  of  their  beneficiaries.  The 
contract  in  such  cases  is  usually  signed  by  the  auctioneer  as  agent  for 
the  trustees  ;  it  would  seem,  therefore,  upon  the  principle  of  the  case 
cited,  that  the  beneficiaries  cannot  adopt  and  enforce  it  against  the 
purchaser.  But  the  purchaser,  on  discovering  the  fact  of  want  of 
authority,  should  at  once  rescind  the  contract.  See  Salisbury  v. 
Hatcher,  2  Y.  C.  C.  54 ;  Murrell  v.  Goodyear,  1  D.,  F.  &  J.  432 ; 
Phillips  V.  Honifray,  L.  E.,  6  Ch.  770.  Upon  a  written  request  by  an 
owner  of  freehold  property  to  an  estate  agent  to  procure  a  purchaser  for 
it  and  to  advertise  it  at  a  certain  price,  it  was  held  that  the  estate 
agent  had  no  authority  to  enter  into  an  open  contract  for  sale,  and, 
semble,  that  he  had  no  authority  to  enter  into  any  contract  for  sale. 
Hamer  v.  Sharp,  L.  E.,  19  Eq.  108.  It  will  not  affect  the  validity  of 
the  contract,  that  the  vendor,  the  owner,  has  entered  into  it  not  as  a 
principal  but  as  an  agent,  if  the  deception  did  not  induce  the  purchaser 
to  enter  into  the  contract,  and  he  has  not  otherwise  been  subjected 
to  loss  or  inconvenience  in  consequence.  Fellowes  v.  Ld.  Gwydyr, 
1  E.  &  My.  88. 

The  Vendor  as  Executor  or  Trustee,  or  not  being  beneficial 
Owner.]  Trustees  having  power  may  sell ;  and  unless  restrained  by 
the  instrument  giving  them  the  power,  they  may  sell  either  by  public 
auction  or  private  contract  (Harper  v.  Hayes,  2  D.,  F.  &  J.  542), 
though  it  is  certainly  expedient  for  trustees  to  endeavour  to  sell  in  the 
first  instance  by  auction.  A  sale  by  "private  contract  by  an  agent 
authorized  to  sell  by  auction  is  not  valid,  though  for  a  larger  sum 
than  was  fixed  as  the  price.  Daniel  v.  Adams,  Amb.  495.  If  the 
instrument  creating  the  trust  directs  a  sale  at  such  time  and  in  such 
manner  as  the  trustees  think  fit,  they  cannot  postpone  a  sale  in- 
definitely without  a  sufficient  reason,  and  thus  affect  the  rights  of 
those  interested.  Fry  v.  Fry,  27  Bea.  144 ;  see  Walker  v.  Shore,  19 
Ves.  391.  But  although  there  may  be  a  direction  to  sell  within  a 
certain  time  a  sale  afterwards  will  in  general  be  good.    Pearee  v. 
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Gardner,  10  Ha.  287.     As  to  powers  of  sale  under  the  22  &  23  Vict, 
c.  35,  see  ante,  p.  880. 

Where  an  estate  is  properly  sold  by  auction,  by  trustees,  the  con- 
tract will  be  enforced,  though  the  estate  may  not  have  realized  its  full 
value,  but  not  where  the  sale  is  made  under  circumstances  of  great 
improvidence  {Ord  v.  Noel,  5  Mad.  438,  440)  ;  and  trustees  may  fix 
a  reserved  price,  and  buy  in  if  that  be  not  obtained  (Re  Peyton's  Settle- 
ment, 30  Bea.  252),  and  resell  by  private  contract  at  the  reserved 
price.  Bousfield  v.  Hodges,  33  Bea.  90.  A  sale  by  trustees  for  a 
grossly  inadequate  sum,  is  a  breach  of  trust  by  which  the  purchaser 
is  affected.  Stevens  v.  Austen,  7  Jur.,  N.  S.  873.  The  conditions 
should  not  be  such  as  to  be  likely  to  reduce  the  selling  value  of  the 
property.  See  Hobson  v.  Bell,  2  Bea.  17.  On  a  sale  by  trustees 
under  a  condition  calculated  to  depreciate  the  sale  and  inserted  with- 
out any  reasonable  ground,  a  purchaser  is  not  entitled  to  insist  upon 
the  transaction  being  completed,  which,  as  between  the  cestuis  que 
trust  and  trustees  is  a  breach  of  trust,  nor  could  the  trustees  enforce 
the  contract  against  him.  Dance  v.  Goldincjham,  L.  B,.,  8  Ch.  902, 
911.  The  smallness  of  the  interest  of  a  cestui  que  trust,  and  the  fact 
that  she  was  an  infant,  and  that  the  suit  might  have  been  instituted 
on  other  motives,  are  not  reasons  against  granting  an  injunction  to 
restrain  completion.  lb.  See  Dunn  v.  Flood,  28  Ch.  D.  586.  It  is 
not  in  general  an  objection  to  a  sale  by  trustees  of  two  properties  (it 
being  advantageous  that  they  should  be  sold  together)  that  there 
has  not  been  an  apportionment  of  their  respective  values  before  the 
sale.  If  the  money  is  in  court,  it  will  be  properly  apportioned. 
Cavendish  v.  Cavendish,  L.  E.,  10  Ch.  319,  disapproving  of  Rede  v. 
Cakes,  4  D.  J.  &  S.  605,  contra,  and  see  Morris  v.  Debenham,  2  Ch. 
D.  540. 

A  discretionary  trust  for  sale  cannot  be  exercised  by  an  infant 
trustee.  King  v.  Belhrd,  1  H.  &  M.  843.  Where  a  suit  has  been 
instituted  for  the  administration  of  the  trust,  trustees  are  not  justified 
in  selling  without  the  sanction  of  the  court.  Walker  v.  Smalivood, 
Amb.  676.  See  ante,  p.  1010.  The  contract  of  sale  entered  into  by 
trustees  having  a  valid  power  of  sale  at  the  time,  may  bind  the  estate, 
although  the  power  is  afterwards  extinguished  by  deaths  of  parties. 
Mortlock  V.  Buller,  10  Ves.  292,  315.  If  a  suit  arises  out  of  a  sale 
by  trustees,  they  will,  if  unsuccessful,  be  liable  to  the  costs  of  it 
{Edwards  v.  Harvey,  G.  Coop.  40) ;  but  if  their  conduct  has  been 
proper,  they  may  be  entitled  to  their  costs  as  against  the  trust  estate. 
Sug.  V.  &  P.  14th  ed.  71. 

With  respect  to  contracts  of  sale  by  parties  standing  in  the  relation 
of  trustees,  attornies,  &c.,  of  their  oicn  estates  to  theii-  cestuis  que 
trust,  clients,  &c.,  the  general  rule  is  that  he  who  bargains  in  a 
matter  of  advantage  with  a  person  placing  confidence  in  him  is  bound  to 
show  that  a  reasonable  use  is  made  of  that  confidence,  a  rule  applying  to 
trustees,  attornies,  or  any  one  else.  Gibson  v.  Jeyes,  6  Ves.  266,  278. 
Most  cases  of  this  description  have  arisen  where  the  trustee,  &c.,  has 
been  the  purchaser  {:post),  but  the  rule  would  equally  apply  where  he 
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is  vendor,  if  the  circumstances  of  the  case  call  for  the  application  of 
it.  See  Gibson  y.  Jeyes,  siqjva.  The  proof  of  the  perfect  fairness  of 
the  transaction  lies  on  the  trustee,  attorney,  &c.  lb.  276.  See  also 
the  cases  on  undue  influence,  ante,  p.  305  et  seq. 

As  to  sales  by  mortgagees,  see  ante,  tit.  "  Mortgages." 

Charity  lands  may  be  sold  by  the  Court  of  Chancery  by  virtue  of  its 
inherent  jurisdiction,  and  see  52  Geo.  3,  c.  101 ;  such  lands  may  also 
be  sold  under  the  16  &  17  Vict.  c.  137,  s.  24.  As  to  the  presump- 
tion of  the  validity  of  a  sale  by  the  trustees  of  a  charity  not  acting 
under  a  statutory  power,  see  Att.-Gen.  v.  Maqdalen  Coll.,  6  H.  L.  Ca. 
189. 

As  to  sales,  enfranchisements  and  exchanges  by  ecclesiastical  cor- 
porations under  enabUng  acts,  see  5  &  6  Vict.  c.  108,  24  &  25  Vict. 
c.  105,  25  &  26  Vict.  c.  52,  and  the  acts  therein  recited  ;  by  the  univer- 
sities and  their  colleges  and  the  colleges  of  Eton  and  Winchester,  see 
21  &  22  Vict.  c.  44,  and  23  &  24  Vict.  c.  59,  43  &  44  Vict.  c.  46 ;  by 
municipal  corporations  45  &  46  Vict.  c.  50. 

By  the  32  &  33  Vict.  c.  71  (Bankruptcy  Act),  the  trustee  in  bank- 
ruptcy may  sell  the  property  of  the  bankrupt  by  public  auction  or 
private  contract,  and  in  parcels  (s.  25  (6) ),  and  give  receipts  dis- 
charging purchasers  (7).     "Property"  comprises  real  estate  (s.  4). 

The  repealing  Act  of  1883,  46  &  47  Vict.  c.  52,  is  to  the  same 
effect ;  see  s.  56  (1,  2),  and  s.  183. 

As. to  sales  of  superfluous  lands  by  railway  companies,  see  post, 
p.  1048  et  seq. 
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In  general.]  As  a  general  rule  all  persons  are  capable  of  purchasing 
property.  It  is  necessary,  therefore,  only  to  notice  the  exceptions  to 
the  rule,  and  those  cases  in  which  purchases  are  subject  to  special 
considerations. 


Disqualification  not  arising  out  of  a  Fiduciary  Character.] 
Aliens  might  have  purchased  formerly,  but  could  not  hold  lands. 
Co.  Litt.  2  b.     See  now,  ante,  p.  108. 

Corporations,  spiritual  or  temporal,  aggregate  or  sole,  can  only  pur- 
chase by  licence.     Co.  Litt.  2  b.  99. 

An  infant  may  avoid  or  agree  to  a  purchase  at  his  majority  (Co.  Litt. 
2  b),  but  if  he  has  himself  paid  the  purchase-money,  he  cannot  recover 
it  back.  Holmes  v.  Blogg,  8  Taun.  508 ;  see  Ex  "parte  Taylor,  8  D., 
M.  &  G.  254. 

A  feme  covert  may  purchase,  but  the  husband  may  disagree,  divest 
the  estate  and  recover  the  purchase-money ;  if  he  neither  agree  nor 
disagree,  the  purchase  is  good ;  but  after  his  death  she  may  waive  it 
although  he  agreed  to  it ;  and  her  heir  also  if  she  did  not  agree.  Co. 
Litt.  3  a ;  Barnfather  v.  Jordan,  2  Doug.  452.  And  it  would  seem 
that  a  feme  covert,  having  separate  estate,  may  contract  for  the  pur- 
chase of  property  so  as  to  bind  her  own  separate  estate.  Dowling  v. 
Maguire,  LI.  &  G.  t.  Plunk.  1;  Sug.  V.  &  P.  14th  ed.  686; 'see 
Chester  v.  Piatt,  ib.  206,  and  ante,  tit,  "Husband  and  "Wife," 
Chaps.  VI.  and  VII. 

A  purchase  by  a  lunatic  is  subject  to  be  set  aside.  Co.  Litt.  2  b. 
But  if  the  vendor  had  no  notice  of  the  lunacy,  the  defence  is  not  avail- 
able after  the  death  of  the  lunatic,  nor  in  his  lifetime  if  the  property 
has  been  conveyed,  and  cannot  be  restored  so  as  to  put  the  parties  in 
statu  quo.  Molton  v.  Camroux,  2  Ex.  487  ;  see  Mliot  v.  Ince,  7 
D.,  M.  &  G.  475  ;  Beavan  v.  M'Donnell,  10  Ex.  184. 
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Disqualification  by  reason  of  Fiduciary  Character.]  Certain 
persons  are  disabled  from  purchasing  by  reason  of  the  relation  in 
which  they  stand  to  the  vendor.  Thus,  agents  for  the  vendors  in  the 
sale  cannot  in  general  purchase.  Whitcomh  v.  Mincldn,  5  Madd.  91  ; 
Woodhouse  v.  Meredith,  1  J.  &W.  204  ;  comp.  Wentworth  v.  Lloyd,  10 
Jur.,  N.  S.  961.  And  it  is  a  fundamental  principle  that  agents  em- 
ployed to  purchase  cannot  purchase  on  their  own  account,  and  derive 
a  benefit  by  re-selling  to  their  principal.  See  Gillett  v.  Peppcrcorne, 
3  Bea.  78 ;  Holden  v.  Webber,  29  Bea.  117  ;  Tyrrell  v.  Ba7ik  of 
London,  10  H.  L.  C.  26 ;  Chaplin  v.  Young,  33  Bea.  414.  And  the 
rule  applies  to  partners.  Bentley  v.  Craven,  18  Bea.  75  ;  Williams  v. 
Trye,  ib.  366  ;  Perens  v.  Johnson,  3  Sm.  &  G.  419 ;  Richie  v.  Coiiper, 
28  Bea.  344.  Nor  can  an  agent  for  the  purchaser  retain  the  benefit  of 
a  contract  entered  into  in  his  own  name.  Lees  v.  Nuttall,  2  M.  &  K. 
819.  But  an  agent  contracting  as  a  purchaser  in  his  own  name,  will 
be  liable  as  principal  to  the  vendor.  Chadwick  v.  Maden,  9  Ha.  188. 
An  agent  for  sale  who  takes  an  interest  in  a  purchase  negotiated  by 
himself  is  bound  to  disclose  to  his  principal  the  exact  nature  of  his 
interest ;  and  it  is  not  enough  merely  to  disclose  that  he  has  an  interest,  or 
to  make  statements  such  as  would  put  the  principal  on  inquiry.  In  such 
a  case  the  burden  of  proving  that  a  full  disclosure  was  made  lies  on 
the  agent,  and  is  not  discharged  merely  by  the  agent  swearing  that  he 
did  so,  if  his  evidence  is  contradicted  by  the  plaintiff  and  not  cor- 
roborated.    Dunne  v.  English,  L.  R.,  18  Eq.  524. 

But  cases  of  agency  properly  so  called  must  be  distinguished  from 
cases  where  there  is  an  agreement  between  two  persons  by  which  one 
agrees  to  be  instrumental  in  buying  or  selling  in  consideration  of  ad- 
vantages to  be  derived  by  him.  Thus  where  A.,  intending  to  bid  for 
an  estate,  part  of  which  B.  was  desirous  of  purchasing,  agreed  with 
B.  that,  if  he,  A.,  succeeded  in  purchasing  he  would  sell  part  thereof 
to  B.  A.  did  purchase,  and  there  being  some  uncertainty  as  to  the 
exact  portion  which  was  to  be  ceded,  the  court  directed  a  reference  to 
ascertain  this  portion,  and  decreed  that  A.  should  convey  it  to  B. 
Chattock  V.  Midler,  8  Ch.  D.  177.  And  where  A.  agrees  to  find  a 
purchaser  for  B.'s  property,  and  that  if  he  does  so  he  is  to  have  the 
surplus  above  a  certain  sum,  if  he  does  find  a  purchaser  he  is  entitled 
to  the  surplus.     Morgan  v.  Elford,  4  Ch.  D.  352. 

Assignees  (trustees  now)  in  bankruptcy  cannot  purchase  {Ex  parte 
Reynolds,  5  Ves.  707),  nor  solicitors  to  the  bankruptcy  (Ex  parte 
Bennet,  10  Ves.  381 ;  see  Adams  v.  Swoi'der,  2  D.,  J.  &  S.  44), 
unless  by  permission  of  the  creditors  and  the  court.  See  Ex  parti 
Bage,  4  Madd.  459 ;  Ex  parte  Pcrkes,  3  M.,  D.  &  D.  385, 

As  to  purchases  by  mortgagees,  see  tit.  "  Mortgage." 

As  a  rule,  counsel  cannot  purchase  from  clients  (Carter  v.  Palmer, 
8  CI.  &  F.  657),  neither  can  attornies  (Salmon  v.  Ctttts,  4  De  G.  &  Sm. 
125,  aff.  16  Jur.  623 ;  Pearson  v.  Benson,  28  Bea.  598 ;  Greshy  v. 
Mouslcy,  4  De  G.  &  J.  78 ;  S.  C,  3  D.,  F.  &  J.  433),  while  the 
relation  of  attorney  and  client  subsists  and  in  that  transaction,  but 
they  may,  after  it  has  ceased,  if  the  new  attorney  of  the  client,  bond 
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fide  selected  by  and  acting  for  him  {Low  v.  Holmes,  8  Ir.  Ch.  Eep. 
53)  has  full  information  in  the  matter  {Gibbs  v.  Daniel,  4  Giff.  1) ; 
and  even  while  the  relation  of  attorney  and  client  is  subsisting,  the 
former  is  not  absolutely  incapable  of  purchasing  from  the  latter  (see 
Gibson  y.  Jeyes,  6  Ves.  266,  278),  but  the  onus  is  upon  him  to  prove 
the  transaction  unimpeachable.  Spencer  v.  Topham,  22  Bea.  573  ; 
Johnson  v.  Fesemeyer,  3  De  G.  &  J.  13;  Edwards  v.  Meyrick,  2  Ha.  60. 
The  court  does  not  hold  that  an  attorney  is  incapable  of  purchasing 
from  his  client,  but  watches  such  a  transaction  with  jealousy,  and 
throws  on  the  attorney  the  onus  of  showing  that  the  bargain  is, 
speaking  generally,  as  good  as  any  that  could  have  been  obtained  by 
due  diligence  from  any  other  purchaser.  Pisani  v.  Att.-Gen.  for 
Gibraltar,  L.  E.,  5  P.  C.  517.  An  attorney  purchasing  from  his 
client  ought  to  insist  on  the  intervention  of  another  professional 
adviser.     Semble,  ib. 

If  a  solicitor  has  leave  to  bid,  and  the  court  sanctions  a  contract  of 
purchase  made  by  him,  this  puts  an  end  to  the  fiduciary  relation  in 
Tv'hich  he  formerly  stood,  and  places  him  in  the  position  of  a  mere 
stranger,  and  he  is  under  no  obligation  to  disclose  to  the  court  any 
facts  within  his  Imowledge  affecting  the  value  of  the  property. 
Boswell  V.  Coaks,  23  Ch.  D.  302. 

A  solicitor  having  the  conduct  of  a  sale  under  the  court,  is  dis- 
qualified from  purchasing  (Sidny  v.  Ranger,  12  Sim.  118) ;  but  the 
mere  fact  that  the  name  of  a  solicitor  appears  on  the  particulars  of 
sale,  as  one  of  several  solicitors  from  whom  particulars  of  sale  can  be 
obtained,  he  not  being  solicitor  to  any  of  the  parties  to  the  suit  (a 
foreclosure  suit),  but  merely  solicitor  to  some  creditors  of  the  mort- 
gagee, one  of  whom  had  obtained  a  decree  for  administration  of  the 
mortgagee's  estate,  does  not  disqualify  him  from  purchasing.  Guest 
v.  Smytlie,  L.  K.,  6  Ch.  651.  When  the  purchase  by  the  attorney  is 
in  other  respects  unimpeachable,  the  mere  circumstance  that  he  has 
made  a  profit  by  it  is  immaterial.  Spencer  v.  Topham,  22  Bea.  573. 
The  consideration  for  the  purchase  may  be  in  part  money  due  to  the 
attorney.  Edivards  v.  Meyrick,  2  Ha.  60 ;  see  Gresley  v.  Mousley, 
sup.;  Waters  v.  Thorn,  22  Bea.  547.  An  attorney's  clerk,  having  by 
his  principal's  direction  the  management  of  a  client's  business  will 
not  be  allowed  to  derive  any  benefit  from  it  to  the  client's  detriment, 
and  a  purchase  by  him  at  an  undervalue  will  be  set  aside.  Hobday  v. 
Peters,  28  Bea.  349.  The  objection  that  the  purchase  was  by  an 
attorney  cannot  be  made  by  third  parties  strangers  to  the  transaction. 
Knight  v.  Boivyer,  28  Bea.  609. 

A  trustee  for  sale  cannot,  in  general,  purchase  the  trust  estate,  that 
is,  he  cannot  sell  to  himself  (i^'cj;  v.  Mackrcth,  2  B.  C.  C.  400; 
Whichcote  v.  Lau^rence,  3  Ves.  740  ;  Ingle  v.  Richards,  28  Bea.  361 ; 
comp.  Dover  v.  Buck,  11  Jur.,  N.  S.  580) ;  and  if  the  cestui  que  trust 
comes  within  a  reasonable  time  to  the  court  he  has  an  option  to  have 
a  resale,  and  it  makes  no  difference  in  the  application  of  the  rule  that 
the  estate  has  been  sold  by  public  auction.  Campbell  v.  Walker, 
5  Ves.  678  ;  Sanderson  v.  Wcdker,  13  Ves.  601.     But  a  sale  will  not 
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be  avoided  merely  because  when  agreed  upon,  the  purchaser  has  the 
power  to  become  a  trustee  of  the  property  purchased,  as  for  instance 
by  proving  the  will  which  relates  to  it,  though  in  point  of  fact  he  never 
does  become  such.  Such  a  purchaser  is  under  no  disability,  and  in 
order  to  avoid  such  sale  it  must  be  shown  that  he  in  fact  used  his 
power  in  such  a  way  as  to  render  it  inequitable  that  the  sale  should  be 
upheld.  Clark  v.  Clark,  9  App.  C.  733.  If  the  trustee  has  resold  at 
a  profit,  he  must  account  for  it.  -Er  jxii-ts  Reynolds,  5  Ves.  707.  If 
a  resale  be  directed,  he  will  not  be  discharged  unless  it  produces  more 
than  he  gave  (ih.),  or  the  cestui  que.  trust  may  have  a  reconveyance  to 
himself  upon  repaying  the  purchase-money  with  interest,  and  the 
moneys  expended  in  repairs  and  improvements.  Ex  parte  Hughes, 
6  Ves.  617 ;  Ex  parte  James,  8  Ves.  337,  351 ;  Ex  parte  Bennett, 
10  Ves.  881,  400.  In  Hickley  v.  Hickley,  2  Ch.  D.  190,  a  surviving 
trustee  for  sale  of  property  was  interested  in  the  proceeds  of  it  under 
his  marriage  settlement,  the  trustees  of  which  were  authorized  to 
purchase  a  residence  for  him.  Part  of  the  property  consisted  of  a 
mansion  house,  which  the  trustees  agreed  to  purchase  for  him,  and 
did  so  at  a  price  considerably  in  advance  of  the  reserved  price.  It  was 
held  that  the  purchase  was  valid.  But  a  trustee  for  sale  may 
purchase  with  the  sanction  of  the  court.  Farmer  v.  Dean,  32  Bea. 
327.  The  rule,  also,  does  not  operate  so  as  to  prevent,  in  all  cases,  a 
trustee  from  purchasing  trust  property /ro7;i  his  cestui  que  trust  who  is 
sui  juris  (Coles  v.  Trecothick,  9  Ves.  234),  though  the  burthen  of 
proving  the  propriety  of  the  transaction  lies  on  the  trustee  (Luff"  v. 
Lord,  34  Bea.  220 ;  Gray  v.  Warner,  L.  K.,  16  Eq.  577) ;  neither 
does  the  rule  prevent  a  former  trustee,  who  is  discharged  from  the 
trust,  from  purchasing,  the  relation  of  trustee  and  cestui  que  trust 
having  ceased  to  exist ;  but  the  transaction  will  be  looked  at  with 
jealousy.  Ex  parte  Lacey,  6  Ves.  627.  And  a  trustee  cannot  retire 
from  the  trust  in  order  to  make  a  purchase  which  would  be  un- 
authorized if  he  continued  a  trustee.  Spring  v.  Pride,  10  Jur., 
N.  S.  646. 

A  mere  dry  trustee,  as  a  trustee  to  preserve  contingent  remainders, 
is  not  disqualified  from  purchasing.  Parkes  v.  White,  11  Ves.  226. 
Upon  the  principle  that  a  trustee  is  disqualified  from  purchasing,  a 
trustee,  with  a  leasing  power,  cannot  grant  a  lease  to  himself.  Att.- 
Gen.  V.  E.  Clarendon,  17  Ves.  491,  500.  And  where  a  fiduciary 
relation  exists  between  parties,  though  not  strictly  that  of  trustee  and 
cestwi  que  trust,  the  utmost  fairness  is  required  of  him  who  stands  in 
the  position  of  adviser,  and  if  concealing  the  value  of  property  from 
the  person  whom  it  is  his  duty  to  advise,  he  induces  the  latter  to  sell 
to  him  at  an  undervalue,  the  sale  will  be  set  aside.  Tate  v.  Williamson, 
L.  E.,  2  Ch.  55.  A  trustee,  however,  who  buys  at  an  under  price  a 
charge  on  the  trust  property,  may  keep  it  for  himself,  if,  after  a  long 
time,  the  cestui  que  trust  refuses  to  adopt  the  purchase.  Barwell  v. 
Barwell,  34  Bea.  371. 

The  same  disability  affects  executors  and  administrators,  who  are 
considered  as  trustees  in  regard  to  those  who  are  interested  in  the 
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estate  of  the  testator  or  intestate.  Hall  v.  Hallet,  1  Cox,  134.  Nor 
can  an  arbitrator  purchase  the  rights  of  parties  to  the  arbitration, 
which  may  in  effect  depend  upon  the  award.  Blennerhassett  v.  Day, 
2  Ba.  &  Be.  116.  But  a  creditor,  at  whose  suit  execution  has  been 
taken  out,  is  not  disqualified  from  purchasing  under  it.  Stratford  v. 
Ttcynam,  Jac.  421.  A  person  who  cannot  purchase  in  his  own  name 
cannot  do  so  by  means  of  a  trustee  or  agent.  Murphy  v.  O'Shea, 
2  Jo.  &  L.  422;  Charter  v.  Trevelyan,  11  CI.  &  F.  714.  See  Lewis 
V.  Hillman,  3  H.  L.  C.  630. 

A  tenant  for  life,  with  power  of  sale  or  power  to  consent  to  a  sale, 
may  purchase.  Howard  v.  Ducane,  T.  &  K.  81.  Where  a  sale  or 
purchase  of  property  is  impeachable  by  reason  of  the  fiduciary 
character  of  one  of  the  parties,  laches  {Champion  v.  Rigby,  1  R.  &  My. 
539)  or  acquiescence  {Ld.  Clanricarde  v.  Helming,  7  Jur.,  N.  S. 
1113)  by  the  other  will  in  general  bind  him.  But  each  case  must  depend 
upon  its  own  special  circumstances.  Gresley  v.  Mousley,  4  De  G. 
&  J.  78,  95.  See  Harcourt  v.  White,  28  Bea.  303.  When  a  pur- 
chase by  trustees  or  others  filling  a  fiduciary  character  is  set  aside,  as 
it  may  be,  where  the  purchaser  retains  the  property  {Ld.  Hardivicke 
V.  Vernon,  4  Ves.  411),  or  a  purchaser  from  him  with  notice  (see 
Att.-Gen.  v.  Ld.  Dudley,  G.  Coop.  146 ;  Pearson  v.  Benson,  28  Bea. 
598),  it  is  so  generally  on  the  terms  of  the  cestui  que  trust  paying 
for  permanent  improvements,  being  allowed  sums  received  for  rents 
or  for  an  occupation  rent,  upon  the  footing  of  the  transaction  being 
considered  as  a  mortgage  for  the  sum  paid  but  without  a  power  of 
sale,  the  purchaser  being  treated  as  a  mortgagee  in  possession.  Ih. 
Where  the  estate  has  been  sold  by  the  purchaser  at  an  advance,  the 
cestui  que  trust  will  be  entitled  to  the  benefit  of  the  advance  with 
interest.  Ih. ;  Hall  v.  Hallet,  1  Cox,  134.  If  the  purchase  is  set 
aside,  it  is  so  in  general  with  costs.  Sanderson  v.  Walker,  13  Ves. 
601. 

Option  of  purchase.']  An  option  of  purchase  {Ranelagh  v. 
Melton,  10  Jur.,  N.  S.  1141),  or  re-purchase  {Barrell  v.  Sabine,  1 
Ver.  268  ;  Joy  v.  Birch,  4  CI.  &  Fin.  57),  will  be  construed  strictly 
and  literally.  Thus,  if  the  purchaser  is  to  give  notice,  or  pay  the 
purchase-money,  or  do  any  other  act  at  a  particular  time,  he  must 
do  so  at  the  very  time,  though  this  may  be  before  the  conveyance,  or 
the  vendor  may  refuse  to  complete.  Ranelagh  v.  Melton,  sup.; 
Weston  V.  Collins,  11  Jur.,  N.  S.  190 ;  comp.  Ward  v.  Wolverhamp- 
ton Water  W.  Co.,  L.  E.,  13  Eq.  243.  Such  an  option  will  vest  ia 
an  assignee  of  the  contracting  party  where  the  contract  is  so  expressed. 
Ih.  Where  it  is  lost  by  non-claim  and  lunacy,  see  Rowlands  v. 
Evans,  8  Jur.,  N.  S.  88.  Upon  whom  notice  should  be  served,  see 
Woods  V.  Hyde,  31  L.  J.,  Ch.  295.  An  option  in  a  lease  to  purchase 
the  fee  to  be  conveyed  to  the  lessee,  his  heirs,  or  assigns,  or  as  he  or 
they  shall  direct,  is  attached  to  the  lease,  and  passes  with  it  as  part  of 
the  lessee's  personal  estate.  In  re  Adams  and  the  Kensington 
Vestry,^!  Ch.  D.  394.     A  right  of  pre-emption  to  A.,  "in  case  B. 
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wishes  to  sell,"  or  "at  all  times  hereafter,"  semble,  is  limited  to  the 
life  of  B.  Stocken  v.  Dean,  16  Bea.  161.  An  option  to  purchase 
given  by  a  will  may  be  exercised,  and  will  be  enforced  in  equity. 
Ld.  Radnor  v.  Shafto,  11  Ves.  455.  But  it  is  construed  strictly, 
and  if  the  money  be  not  paid  at  the  day  fixed,  the  option  is  gone, 
and  it  is  immaterial  that  no  abstract  was  delivered  though  demanded. 
Brook  V.  Garrod,  2  De  G.  &  J.  62.  In  Alexander  v.  Cross,  30  Ch.  I). 
203,  an  option  of  purchase  given  by  will  was  held  to  be  personal  to 
the  legatee  of  it  and  not  transmissible  to  his  representatives.  If  a 
railway  company  or  other  similar  authority  purchases  under  compul- 
sory powers,  paying  a  larger  sum  than  that  fixed  by  the  testator,  the 
person  having  the  option  is  entitled  to  the  difference.  Re  Cant's 
Estate,  4  De  G.  &  J.  508.  As  to  the  time  of  giving  notice  of  inten- 
tion to  exercise  the  option,  see  Austin  v.  Tawney,  L.  E.,  2  Ch.  143. 

■    Purchases   by  Railway  and  other  similarly -authorized  Com- 
panies.]    The    general    powers    of   railway   companies    and   other 
companies,  &c.  requiring  land  for  undertakings  of  a  public  character, 
to  purchase  and  take  land,  are  regulated  by  the  Lands  Clauses  Con- 
solidation Act,  8  Vict.  c.  18,  8th  May,  1845  (amended  23  &  24  Vict. 
c.  106,  and  see  45  &  46  Vict.  c.  38,  s.  32),  as  to  companies  autho- 
rized by  "  Special  Acts  "  subsequent  to  that  act,  and  which  is  to  be 
read  as  incorporated  with  the  "  Special  Act "  authorizing  the  under- 
taking (ss.  1,  2).     The  act  applies  to  messuages,  lands,  tenements 
and  hereditaments  of  any  tenure  (s.  3).     Qu.  as  to  easements  (Pmc/i«s 
V.  Lon.  and  Blackwall  R.  Co.,  1  K  &  J.  34 ;  5  D.,  M.  &  G.  851). 
Railway  companies  are  also  further  regulated  by  the  Eailway  Clauses 
Consolidation  Act,  8  Vict.  c.  20,  1845 ;  26  &  27  Vict.  c.  92,  Act  of 
1863  ;  and  27  &  28  Vict.  c.  120,  Act  of  1864.     But  the  8  Vict.  c.  18, 
and  amending  acts,  are  those  which  principally  relate  to  sales  and 
purchases  of  land.     The  promoters  of  the  undertaking  or  company 
may  contract  for  the  purchase  of  land  for  money.     Ih.  s.  6.     An 
agreement  by  which  directors  of  a  railway  company  bind  themselves, 
in  the  event  of  their  bill  passing,  to  take  land  for  the  purpose  of 
making  the  railway  and  to  pay  for  it  within  three  months  after  the 
passing  of  the  bill,  is  valid,  and  its  stipulations  become  enforceable 
after  the  passing  of  the  bill.     Taylor  v.  Chich.  d:  Mid.  R.  Co.,  L.  R., 
4  H.  L.  628. 

Persons  under  certain  disabilities,  as  corporations,  tenants  in  tail  or 
for  life,  married  women  in  certain  cases,  guardians,  committees  of 
lunatics,  charitable  trustees,  executors  or  administrators,  may,  under 
certain  restrictions,  sell  and  convey  (s.  7),  enfranchise  copyholds, 
release  rents,  charges  or  incumbrances,  and  agree  to  apportion- 
ments (s.  8).  Trustees  of  land  tor  femes  covertes  who  are  absolutely 
entitled  for  their  separate  use,  are  not  persons  competent  to  contract 
with  a  railway  company  for  the  sale  of  the  land  under  section  7. 
Peters  v.  Lewes,  dc,  R.  Co.,  18  Ch.  D.  429.  And  this  section  does  not 
authorize  a  person  of  unsound  mind  to  sell  land  to  a  company  or 
public  body  who  have  statutory  power  to  take  it ;  the  section  only 

W.— VOL.  II.  3  T 


1044  VENDORS  AND   PURCHASERS. 

authorizes  the  committee  of  a  lunatic  to  sell.  Where  such,  land  is 
taken  by  a  public  body  under  their  statutory  powers  and  the  purchase- 
money  is  paid  into  court  and  the  owner  dies  intestate,  being  still  of 
unsound  mind,  his  heir-at-law  is  entitled  to  the  money.  In  re 
Tugwell,  27  Ch.  D.  309,  not  following  Ex  parte  Flamank,  1  Sim. 
(N.  S.)  260.  As  to  a  conveyance  by  a  married  woman  by  deed  not 
acknowledged,  see  Cooper  v.  Gostling,  4  Giff.  449.  The  price  in 
cases  where  there  are  disabilities  is  to  be  ascertained  as  directed  by  the 
act  and  deposited  in  the  bank  (s.  9).  See  Baker  v.  Metrop.  R.  Co., 
31  Beav.  504 ;  which  was  compromised  on  app.,  9  Jur.,  N.  S.  163. 
Trustees  for  sale  cannot  appoint  one  of  themselves  as  surveyor  to 
value  the  land  under  this  section.  Peters  v.  Lewes,  do.,  R.  Co.,  18 
Ch.  D.  429.  But  per  Jessel,  M.  R.,  trustees  may  have  the  price 
fixed  by  surveyors,  and  if  the  trustees  approve  of  it  may  sell  at  that 
price,  see  ib.,  p.  437.  The  provisions  of  the  act  as  to  the  purchase 
of  lands  from  persons  under  disability  must  be  strictly  complied  with. 
Wycombe  R.  Co.  v.  Donnington  Hosp.,  L.  E.  1  Ch.  268. 

Persons  absolutely  entitled  may  sell  for  an  annual  rent-charge  ;  in 
other  cases,  the  consideration  must  be  a  gross  sum  (ss.  10,  11).  23 
&  24  Vict.  c.  106,  ss.  2 — 5.  A  company  waives  its  right  to  enforce 
performance  of  an  agreement  by  resorting  to  its  compulsory  powers. 
Bedford  and  Camb.  R.  Co.  v.  Stanley,  9  Jur.,  N.  S.  152.  Sections 
12,  13  and  14  (8  Vict.  c.  18)  relate  to  the  purchase,  sale  and  repur- 
chase of  lands  for  extraordinary  purposes.  See  also  8  Vict.  c.  20, 
s.  45.  A  company  contracting  for  purchase  must  complete  within  a 
reasonable  time.  Baker  v.  Metrop.  R.  Co.,  31  Bea.  504 ;  on  app,, 
9  Jur.,  N.  S.  163.  The  whole  of  the  capital  is  to  be  subscribed  (to 
be  proved  by  certificate  of  two  justices),  before  the  compulsory  powers 
of  the  act  are  to  be  put  in  force  (8  Vict.  e.  18,  ss.  16,  17).  This 
does  not  apply  to  a  branch  railway  authorized  to  be  made  by  an 
existing  company.  Weld  v.  S.  W.  R.  Co.,  32  Bea.  340.  The 
promoters  must  give  to  the  person  authorized  to  sell,  notice  of  the 
land  beiog  required,  and  that  they  are  willing  to  treat  for  the  pur- 
chase thereof,  &c.  (s.  18).  See  Bourne  v.  Mayor  of  Liverpool,  33 
L.  J.,  Q.  B.  15. 

Notice  is  to  be  served  on  the  parties  interested  in  the  lands,  or  at 
their  last  usual  place  of  abode,  if  ascertained,  if  not,  with  the  occupier; 
if  none,  on  the  premises.  8  Vict.  c.  18,  s.  19.  As  to  the  notice 
operating  so  as  to  effect  a  conversion  of  the  property,  see  ante,  p.  107. 
The  company  may  give  a  second  notice  for  more  land.  Delay  on  the 
part  of  the  company  may  amount  in  equity  to  an  abandonment  of  the 
notice.  Hedges  v.  Met.  Ry.  Co.,  28  Bea.  109.  Notices  to  corpora- 
tions aggregate  are  to  be  left  at  their  office ;  if  none,  with  some 
principal  member  of  it  (if  any),  and  also  with  the  occupier,  or  on  the 
premises  (s.  20).  If  the  parties  fail  to  state  the  particulars  of  their 
claims,  or  to  treat  or  to  agree  as  to  the  amount  of  compensation,  it  is 
settled,  if  not  exceeding  50Z.,  by  two  justices ;  if  exceeding  50Z.,  by 
arbitration  or  a  jury,  at  the  option  of  the  party  claiming  compensa- 
tion (ss.  21 — 23).     Sects.  24  to  68,  both  inclusive,  provide  for  the 
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mode  of  ascertaining  the  amount  of  purchase-money  to  be  paid.  If 
under  s.  68  the  umpire  awards  that  the  company  shall  pay  a  specified 
sum  by  way  of  compensation,  although  in  form  the  umpire  has  no 
power  to  order  the  company  to  pay,  yet  this  informality  does  not 
vitiate  the  award  so  far  as  it  ascertains  the  amount  of  damages, 
assuming  the  company's  liability.  In  re  Harper  and  G.  E.  R.  Co., 
L.  E.,  20  Eq.  39. 

With  respect  to  the  payment  of  purchase-money  to  parties  having 
limited  interests,  sums  not  exceeding  20Z.  are  to  be  paid  to  the 
parties  entitled  to  the  rents  of  the  lands  taken,  or  if  they  are  under 
the  disability  of  coverture,  infancy,  lunacy,  or  other  incapacity, 
to  the  husbands,  guardians,  committees,  or  trustees  of  such  persons 
(s.  72). 

Sums  over  20L  and  under  200Z.  are  to  be  paid  into  the  bank  in  the 
name  of  the  accountant-general,  or  to  two  trustees,  on  behalf  of  the 
parties  interested,  and  applied  as  directed  with  regard  to  sums  of 
200L  and  upwards  (ss.  71,  73). 

Sums  of  200Z.  and  upwards  are  to  be  paid  into  the  bank  in  the  name 
of  the  accountant-general,  the  monies  so  paid  in  to  be  applied  to  one 
or  more  of  the  following  purposes : — 

1.  In  redemption  of  land  tax  or  discharge  of  incumbrances. 

2.  In  the  purchase  of  other  lands. 

8.  If  paid  in  respect  of  buildings  taken  or  injured,  in  removing  or 
replacing  same. 

4.  In  payment  to  any  party  becoming  absolutely  entitled  (s. 
69). 
In  the  mean  time  to  be  invested  in  or  upon  government  or  real 
securities  (s.  70).  Money  paid  for  corporation  land  may  be  applied  in 
payment  of  bonds,  &c.,  given  by  the  corporation.  In  re  Derby  Mun. 
Estates,  3  Ch.  D.  289.  Money  paid  for  glebe  lands  may,  with  the 
consent  of  the  bishop  and  patron,  be  applied  towards  the  expenses  of 
improvements  of  and  additions  to  the  rectory  house.  Ex  parte  Rector 
of  Claypole,  L.  R.,  16  Eq.  574.  The  money  may  be  applied  towards 
the  cost  of  additions  to  part  of  a  settled  estate.  In  re  Speer's  Trusts, 
3  Ch.  D.  262.  Or  in  erecting  new  buildings  on  land  already  settled 
to  the  same  uses.  But  the  court  will  not  sanction  its  being  laid  out 
in  repairs,  or  in  permanent  improvements  not  placing  new  buildings 
on  the  land.  Drake  v.  Trefusis,  L.  R.,  10  Ch.  364.  See  Re  Wight's 
Devised  Estate,  6  W.  R.  718  ;  Re  David's  Estate,  3  De  G.  &  J.  144  ; 
Re  Dummer's  Will,  2  D.  J.  &  S.  515 ;  Re  Leigh's  Estate,  L.  R., 
6  Ch.  887.  Or  paid  out  to  the  trustees  of  a  settlement,  they  under- 
taking to  hold  the  same  upon  the  trusts  of  the  settlement.  In  re 
Evans'  Settlement,  14  Ch.  D.  511.  Or  to  trustees  for  the  beneficial 
owner  with  his  consent.  In  re  Ward's  Estate,  28  Ch.  D.  100.  Where 
the  owner  of  the  land  is  an  infant  who  dies  intestate,  the  money 
descends  to  his  heir.  Kelland  v.  Fulford,  6  Ch.  D.  491.  The  costs 
of  the  application  of  the  purchase-money  in  the  redemption  of  land 
tax  are  payable  by  the  company.  In  re  Bethlehem  Hospital,  L.  R., 
19  Eq.  457. 

3  Y  2 
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As   to   sales  under  private   acts,   see  Ex  parte  Hospital  of  St. 
Katharine,  17  Ch.  D.  378. 

Where  money  is  paid  in  respect  of  a  lease  or  estate  less  than  the 
fee,  or  of  a  reversion,  the  court  may  apply  the  same  for  benefit  of  all 
parties  interested  (s.  74).  See  Ex  parte  Precentor  of  St.  Paul's,  1  K. 
&  J.  538.  In  re  Wootton's  Estate,  L.  R.,  1  Eq.  689  ;  In  re  Mette's 
Estate,  L.  R.,  7  Eq.  72 ;  In  re  Wilhe's  Estate,  16  Ch.  D.  597.  On 
the  deposit  of  the  money  in  the  bank,  the  owners  are  to  convey,  or  in 
default,  or  if  they  faU  to  adduce  a  good  title,  the  promoters  may 
execute  a  deed  poll,  and  thereupon  the  lands  taken  shall  vest  in  them 
(s.  75).  When  the  owner  refuses  to  accept  the  purchase-money,  or 
fails  to  make  out  a  satisfactory  title,  or  refuses  to  convey,  or  cannot 
be  found,  or  fails  to  appear  on  an  inquiry  before  a  jury,  the  promoters 
may  deposit  the  money  in  the  bank  (s.  76),  and  may  then  execute  a 
deed  poll  vesting  the  lands  in  themselves  (s.  77).  These  sections  do 
not  apply  to  cases  in  which  by  the  common  consent  of  both  parties  it 
is  ascertained  that  the  party  who  sold  the  land  has  absolutely  no 
interest  whatever.  Douglass  v.  N.  W.  R.  Co.,  3  K.  &  J.  173 ;  Wells 
V.  Chelmsford  Bd.  of  Health,  15  Ch.  D.  108,  112.  See  Ex  parte 
Winder,  6  Ch.  D.  696.  The  court  may  direct  a  proper  application 
of  the  purchase-monies  (s.  78).  The  party  in  possession  is  prima 
facie  to  be  deemed  the  owner  (s.  79).  Ex  parte  Chamberlain,  14  Ch. 
D.  323.  Where  money  is  deposited,  unless  deposited  by  reason  of 
wilful  refusal  of  the  party  entitled  thereto  to  receive  it,  or  to  convey, 
or  wilful  neglect  to  make  out  a  good  title  (see  Ex  parte  Bradshaw, 
16  Sim.  174),  the  court  may  order  the  promoters  to  pay  the  costs  of 
the  purchase,  of  the  investment  and  re-investment  of  the  purchase- 
monies,  and  of  all  proper  orders  in  relation  thereto  (s.  80).  As  to 
several  investments,  see  Brandon  v.  Brandon,  9  Jur.,  N.  S.  11 ; 
Re  Lomax,  34  Bea.  294 ;  Re  Blyth's  Trusts,  L.  R.  16  Eq.  468. 

Where  the  ovsmer  is  tenant  in  tail  he  vrill  be  paid  out  of  court,  but 
not  without  executing  a  disentailing  deed.  Butler's  Will,  L.  R.,  16 
Eq.  479.  Re  Reynolds,  3  Ch.  D.  61,  overruling  In  re  Holden  v. 
L.  dt  N.  W.  R.  Co.,  1  H.  &  M.  445,  and  several  other  cases  cited, 
ante,  p.  112.  The  costs  of  deducing,  evidencing  and  verifying  the 
title,  of  abstracts,  attested  copies,  and  all  other  reasonable  costs 
incident  thereto,  are  to  be  borne  by  the  promoters  (ss.  82,  83).  The 
costs  of  procuring  a  conveyance  after  the  death  of  a  landowner  who 
had  contracted  to  sell  to  a  company  and  had  devised  the  land  in  strict 
settlement,  were,  in  a  suit  under  the  Trustee  Act,  11  Geo.  4  &  1 
Will.  4,  c.  60,  held  to  be  payable  out  of  the  purchase-money.  E.  C. 
R.  Co.  V.  Tufnell,  3  Railw.  Cas.  133.  So,  where,  under  similar  cir- 
cumstances, the  lands  descended  on  an  infant  heir.  Mid.  Coy.  R.  Co.  v. 
Caldecott,  2  Railw.  Cas.  211.  The  purchase-money  is  to  be  paid  prior  to 
entry  on  the  lands  except  for  the  purposes  of  survey,  &c.  (s.  84),  and 
except  that,  before  the  purchase-money  is  ascertained,  the  promoters 
may  enter,  on  previously  depositing  in  the  bank  the  amount  claimed, 
or  such  sum  as  shall  be  the  value  of  the  land  ascertained  by  a 
surveyor  appointed  by  two  justices,  and,  on  giving  a  bond,  with  two 
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sufficient  sureties,  in  a  penal  sum  equal  to  the  deposited  sum  for 
payment  of  the  purchase-money,  compensation  and  interest  (s.  85). 
See  Doe  v.  N.  Staff.  B.  Co.,  16  Q.  B.  249 ;  Worsley  v.  S.  Devon  B. 
Co.,  ib.  539  ;  Barker  v.  N.  Staff.  B.  Co.,  2  De  G.  &  S.  55  ;  Marquis 
of  Salisbury  v.  G.  N.  B.  Co.,  17  Q.  B.  840 ;  Tiverton  d  N.  D.  B.  Co. 
V.  Loosemore,  9  App.  C.  480.  A  bond  for  payment  "  at  any  time 
hereafter  "  is  not  a  proper  bond  {Cotter  v.  M.  B.  Co.,  10  Jur.,  N.  S. 
1014),  and  a  valuation  of  a  house  by  a  surveyor  who  does  not  enter  it, 
is  not  a  proper  valuation.  Ib.  A  complete  contract  being  established 
between  a  railway  company  and  a  landowner  by  the  notice  to  treat, 
and  an  award  fixing  the  amount  of  the  purchase- money,  the  ordinary 
rules  as  between  vendor  and  purchaser  apply  to  such  a  contract,  in- 
cluding the  liability  of  the  purchasing  company,  in  a  proper  case,  to 
pay  interest  on  their  unpaid  purchase-money.  Be  Pigott  d;  G.  W. 
B.  Co.,  18  Ch.  D.  146,  disapproving  of  In  re  Eccleshill  Local  Board, 
13  Ch.  D.  365.  Interest  at  4  per  cent,  is  payable  by  a  railway  com- 
pany upon  the  purchase  or  compensation  money  from  the  time  of 
their  taking  possession  of  the  land  under  their  statutory  powers. 
Bhys  V.  Dare  Valley  B.  Co.,  L.  E.,  19  Eq.  93. 

No  person  shall  be  required  to  sell  part  only  of  any  house,  or  other 
building  or  manufactory,  if  willing  to  sell  the  whole  (s.  92).  The 
word  house  is  used  in  its  legal  sense  and  comprises  whatever  has 
become  part  of  the  curtilage  of  the  house,  for  instance,  a  garden  held 
with  the  house  (Ld.  Grosrenor  v.  Hampstead  B.  Co.,  1  De  G.  &  J. 
446  ;  King  v.  Wycombe  B.  Co.,  28  Bea.  104  ;  St.  Thomas's  Hospital 
V.  Ch.  Cr.  B.  Co.,  IJ.  &  H.  400;  Gardner  v.  Ch.  Cr.  B.  Co.,  2  J. 
&  H.  248  ;  Alexander  v.  Crys.  Pal.  B.  Co.,  80  Bea.  556;  Bichards 
V.  Swansea,  dc.  Co.,  9  Ch.  D.  425,  or  paddock,  Barnes  v.  Southsea 
B.  Co.,  27  Ch.  D.  586.  See  Falkner  v.  Som.  d  Dorset  B.  Co.,  L.  E., 
16  Eq.  458 ;  but  not  ground  separated  from  it  by  a  road  and  not 
necessary  for  the  enjoyment  and  occupation  of  it  {Fergusson  v.  L.  d 
B.  B.  Co.,  9  Jur.,  N.  S.  766) ;  nor  can  the  company  be  compelled  to 
take  any  part  less  than  the  whole.  Pulling  v.  L.  C.  &  D.  B.  Co., 
10  Jur.,  N.  S.  665 ;  see  Pinchin  v.  Lon.  d  Blackw.  B.  Co.,  5  D., 
M.  &  G.  851 ;  Marson  v.  L.  C.  d  D.  B.  Co.,  L.  E.,  6  Eq.  101 ; 
Steele  v.  Mid.  B.  Co.,  L.  E.,  1  Ch.  275  ;  Salter  v.  Metrop.  Dis.  B. 
Co.,  L.  E.,  9  Eq.  482.  Where  a  metropolitan  vestry  required  under 
the  57  Geo.  8,  c.  29,  ss.  80 — 82,  for  the  purpose  of  widening  a 
street,  a  part  of  the  buildings  and  site  of  a  building  that  would 
leave  a  substantial  portion  of  the  premises,  it  was  held  that,  as  the 
owners  wished  to  sell  the  part  required  only,  the  vestry  could  not 
take  the  whole.  Teuliere  v.  Vestry  of  St.  Mary  Abbott's,  Kensington, 
30  Ch.  D.  642.  The  act  also  contains  provisions  for  the  conveyance 
and  enfranchisement  of  copyhold  lands,  ss.  95 — 98 ;  as  to  common 
lands,  ss.  99 — 107 ;  as  to  lands  in  mortgage,  ss.  108 — 114  ;  rent- 
charges,  ss.  115 — 118  ;  leases,  ss.  119 — 123.  The  court  will  autho- 
rize the  committee  of  a  lunatic  to  release  the  lands  from  a  rent- charge 
for  the  lunatic's  life  upon  a  government  annuity  of  the  same  yearly 
amount  being  purchased  for  his  life.     In  re  Brewer,  1  Ch.  D.  409. 
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Where  the  tenancy  is  not  greater  than  a  yearly  tenancy  the  com  ■ 
pensation  or  price  for  the  tenant's  interest  is  to  be  awarded  by  two 
justices  (s.  121).  Knapp  v.  L.  C.  d;  D.  R.  Co.,  2  H.  &  C.  212. 
Where  his  interest  is  injuriously  affected,  but  possession  of  the  land 
in  his  occupation  is  not  required,  his  remedy  is  under  the  68th  section 
of  the  act.     Reg.  v.  Metrop.  R.  Co.,  8  Jur.,  N.  8.  617. 

As  to  interests  omitted  to  be  purchased,  ss.  124 — 126. 

As  to  superfluous  lands,  ss.  127 — 131,  infra. 

Mines  of  coal,  ironstone,  slate  or  other  minerals,  unless  expressly 
purchased,  are  deemed  to  be  excepted  out  of  the  conveyance  of  the 
land  under  which  they  are,  except  such  parts  as  are  necessary  to  be 
dug  or  carried  away  for  the  construction  of  the  works.  8  Vict.  c.  20, 
s.  77  ;  see  Fletcher  v.  G.  W.  R.  Co.,  4  H.  &  N.  242  ;  May  v.  G.  W. 
R.  Co.,  L.  E.,  8  Q.  B.  26  ;  Hooper  v.  Bourne,  5  App.  Ca.  1 ;  G.  W. 
R.  Co.  V.  Bennett,  L.  E.,  2  H.  L.  27,  ante,  p.  170.  The  word 
"mines"  includes  minerals,  whether  got  by  underground  or  open 
workings.  Mid.  Ry.  Co.  v.  Haunchwood,  dc,  Co.,  20  Ch.  D.  552. 
This  act,  8  Vict.  c.  20  (Eail.  CI.  Consolidation),  applies  in  terms  only 
to  railway  companies.  Under  this  act,  where  a  company  enters  on 
land  for  the  purpose  of  making  spoil  banks  or  side  cuttings  or  for  obtain- 
ing materials  for  the  railway,  the  owners  of  the  land  may  compel  the 
company  to  purchase  it  during  such  possession  and  before  they  have 
accepted  compensation  in  respect  of  the  temporary  occupation  (ss. 
42 — 44).  As  to  contracts  between  promoters  or  others  acting  on 
behalf  of  railway  companies  and  landowners,  see  ante,  p.  412.  The 
promoters,  within  the  period  prescribed  by  the  special  act,  or  if  no 
period  be  prescribed,  within  ten  years  after  the  expiration  of  the  time 
limited  for  the  completion  of  the  works,  shall  sell  the  superfluous 
lands,  which,  in  default  of  sale,  are  to  become  the  property  of  the 
owners  of  the  adjoining  lands  (8  Vict.  c.  18,  s.  127).  This  section 
does  not  apply  where  the  railway  is  abandoned  or  given  up.  Smith -v. 
Smith,  L.  E.,  3  Ex.  282.  The  promoters  must,  before  disposing  of 
such  lands  (unless  they  are  within  a  town,  or  built  upon,  or  used  for 
building  purposes),  off'er  to  sell  them  to  the  then  owner  of  the  land 
from  which  they  were  originally  severed,  or  if  such  owner  refuse  or 
cannot  be  found,  to  the  adjoining  owners,  if  capable  of  contracting 
(ib.  s.  128).  Such  persons  respectively,  if  desirous  of  purchasing, 
must,  within  six  weeks  after  the  offer,  signify  such  desire,  otherwise 
the  right  of  pre-emption  ceases  (ib.  s.  129).  Several  important  cases 
have  been  decided  on  these  sections.  Where  a  railway  company  pur- 
chased land  for  the  purpose  of  making  an  underground  railway,  ex- 
cavated the  soil,  constructed  the  line,  and  then  built  an  arch  over  it, 
and  replaced  the  surface  over  the  arch,  it  was  held  that  they  were  not 
authorized  by  this  section  to  sell  the  vacant  space  over  the  arch  as 
"  superfluous  land." 

''  Superfluous  land "  must  be  separated  by  a  vertical,  not  by  a 
horizontal,  boundary  from  land  required  for  the  purposes  of  the 
company.  In  re  Metrop.  Dis.  R.  Co.  and  Cosh,  13  Ch.  D.  607. 
But  where  a  vendor  who  had  purchased  from  a  railway  company  land 
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over  a  tunnel,  contracted  to  sell  the  land  as  freehold  building  land, 
one  of  the  conditions  of  sale  being  that  the  title  should  commence 
with  the  conveyance  from  the  company ;  another,  that  the  purchaser 
should  not  require  the  production  of,  or  investigate  or  make  any  ob- 
jection or  requisition  in  respect  of,  such  conveyance ;  and  another, 
that  the  purchaser  should  send  his  objection,  if  any,  to  the  title  within 
seven  days  from  the  delivery  of  the  abstract,  which  he  did  not  do,  it 
was  held  that  he  was  bound  by  the  contract.  Rosenberg  v.  Cook, 
L.  E.,  8  Q.  B.  D.  162.     See  Best  v.  Hamand,  12  Ch.  D.  1. 

The  burden  of  proving  a  title  to  land,  as  superfluous  land,  lies  upon 
the  claimant.  The  mere  fact  that  the  land  had  not  been  built  upon 
is  not  conclusive — all  the  circumstances  must  be  considered.  The 
fact  that  the  lands  were  in  the  neighbourhood  of  a  populous  town  was  a 
circumstance  to  raise  a  presumption  that  the  lands  would  be  wanted  on 
account  of  increased  traffic  on  the  railway.  Hooper  y.  Bourne,  5  App. 
C.  1.  "  If  a  railway  company  purchases  land  and  the  minerals  under 
its  surface,  and  the  surface  is  not  at  that  time  wanted  for  the  purposes 
of  the  railway,  but  afterwards  becomes  so,  and  can  be  used  without 
requiring  the  support  of  the  minerals,  whether  there  is  any  authority 
which  requires  the  company  to  sell  the  minerals  apart  from  the  land, 
or,  in  default  of  such  sale,  vests  them  in  the  adjoining  owner."  Qu. 
per  Earl  Cairns,  L.  C,  ib.  Questions  as  to  superfluous  lands  have 
proceeded,  at  all  times,  upon  the  bona  fides  of  the  transaction.  Per 
Lord  Hatherley,  ib.  The  mere  fact  of  a  railway  company  purporting 
to  convey  away  lands  acquired  by  them  for  the  purposes  of  their 
undertaking  is  not  conclusive  to  show  that  the  lands  so  conveyed  are 
superfluous  lands  within  the  meaning  of  s.  128.  Hobbs  v.  Mid.  R. 
Co.,  20  Ch.  D.  418.  A  railway  company  having  acquired  lands  for  the 
purposes  of  their  undertaking,  act  in  excess  of  their  parliamentary 
powers,  in  selling  and  conveying  the  lands  to  another  railway  com- 
pany under  a  bond  fide  arrangement  by  which  they  were  to  be  held 
and  used  for  the  purposes  of  the  U5;idertakings  of  both  companies,  ib. 
In  Hobbs  v.  Mid.  R.  Co.,  20  Ch.  D.  418,  431,  Manisty,  J.,  observed, 
"  I  think  the  cases  of  G.  W.  R.  Co.  v.  May,  1..  R,  7,H.  L.  283; 
Hooper  v.  Bourne,  5  App-  Cas.  1,  and  Betts  v.  G.  E.  R.  Co.,  3  Ex. 
D. ,  182,  have  now  settled  beyond  all  controversy  what  the  meaning  of 
'  superfluous  land '  i^,  and  what  land  ought,  under  ordinary  circum- 
stances, to  be  considered  superfluous  land.  The  test  is  whether  or 
not  there  is  bond  fide  reason  to  believe  that  within  no  very  distant 
time,  or  within  a  reasonable  time,  having  regard  to  the  nature  of  the- 
-undertaking,, the  land  acquired  by  the  company  will  be  required  for 
the  purposes  of  the  undertaking."  Under  s.  128  superfluous  land 
"must  first  be  .offered  to  persons  whose  lands,  or  some  of  them,  have 
.'been  taken  in  virtue  of  the  Companies  Act,  or  who  are  owners  of  the 
land  Adjoining.  L.  &  S.  W.  R.  Co.  v.  Blachmore,!^.  R.,  4  H.  L.  610. 
AJ railway  company  selling  its  superfluous  laijd  is  at  liberty  to  impose 
such  restrictive,  conditions  upon  the  user  and  enjpyrnent  of  the  land  as 
may  most  conduce  to  their  advantage  as  vendors,  and  there  is  nothing 
in  the  Lands  Clauses  Consolidation  Act,  1845,  to  deprive  them  in 


1050  VENDORS  AND   PURCHASERS. 

this  respect  of  the  rights  of  ordinary  vendors.  In  re  Higgins  and 
Hitchman,  21  Ch.  D.  95.  Superfluous  land  must  be  sold  absolutely, 
reserving  no  interest  to  the  company.  L.  d;  S.  W.  R.  Go.  v.  Gomm,  20 
Ch.  D.  562.  Where  land  subject  to  a  prohibition  as  to  building  is 
purchased  by  a  railway  company  and  afterwards  sold  by  them  the  re- 
striction as  to  building  revives.     Bird  v.  Eggleton,  29  Ch.  D.  1012. 

Land,  though  situate  within  a  borough,  if  some  distance  from  the 
mass  of  houses  forming  the  town,  is  within  the  act,  notwithstanding 
there  may  be  one  or  two  houses  upon  it.  Ld.  Carington  v.  Wycombe 
R.  Co.,  L.  R.,  3  Ch.  377.  Promoters  must  not  purchase  in  order  to 
sell.  lb.  Land  so  purchased  and  sold  is  superfluous  land  within  the 
act  {ib.).  But  it  may  be  used  for  purposes  properly  connected  with  the 
railway,  even  for  the  necessary  accommodation  of  some  other  land- 
owner which  the  promoters  are  bound  to  give  him.  Ld.  Beaiichamp 
V.  G.  W.  R.  Co.,  L.  E.,  3  Ch.  745.  The  exception  in  the  act  as  to 
land  built  upon  or  used  for  building  purposes  applies  only  to  land 
actually  built  upon  or  laid  out  for  building  purposes.  Coventry  v.  L. 
B.  d-  S.  C.  R.  Co.,  L.  E.,  5  Eq.  104.  A  limited  owner,  for  instance  a 
lessee  for  years,  is  an  owner  within  the  meaning  of  the  act.     Ib. 

Conduct  of  Purchaser — Concealment,  <fec.]  A  purchaser  is  not 
bound  to  disclose  any  latent  advantage  in  the  property,  to  the  vendor ; 
for  instance,  that  there  is  a  mine  under  it.  Fox  v.  Mackreth,  2  B.  C.  C. 
400,  420.  See  Dolman  v.  Nokes,  22  Bea.  402.  But  if  a  single  word, 
it  is  said,  be  dropped  which  tends  to  mislead  the  vendor,  he  will  not 
be  bound.  Turner  v.  Harvey,  Jac.  178.  And  probably,  if  the 
purchase  is  by  a  tenant  for  life,  of  trustees  selling  under  a  power,  he 
would  be  bound  to  disclose  latent  advantages,  or  advantages  within  his 
knowledge.  See  Dicconson  v.  Talbot,  L.  E.,  6  Ch.  37,  38.  Where 
the  owners  of  a  colliery  contracted  with  an  adjoining  landowner  for 
the  purchase  of  his  estate,  without  disclosing  the  fact,  of  which  he 
was  ignorant,  that  they  had,  without  authority,  got  a  considerable 
quantity  of  coal  from  under  it,  the  court  would  not  enforce  the 
contract  at  the  suit  of  the  purchasers,  and  held  that  the  landowner 
was  entitled  to  the  value  of  the  coals  got  under  his  land,  with  certain 
allowances  for  raising,  &c.  Phillips  v.  Homfray,  L.  E.,  6  Ch.  770. 
If  also  the  purchaser  has  been  guilty  of  misrepresentations  to  others 
to  induce  them  not  to  purchase,  he  will  have  no  equity  to  a  specific 
performance.  Howard  v.  Hopkyns,  2  Atk.  372.  And  the  rule  which 
protects  a  purchaser  from  disclosing  latent  advantages,  does  not  apply 
to  cases  affecting  the  vendor's  interest;  as  where  the  purchaser 
conceals  the  death  {Turnery.  Harvey,  Jac.  169  ;  seeDaviesy.  Cooper, 
5  M.  &  C.  270),  or  even  the  expected  death  {Ellard  v.  Ld.  Llandaf, 
1  Ba.  &  Be.  241),  of  a  person,  by  which  the  vendor's  interest  would 
be  increased  in  value.     And  see  Jones  v.  Keene,  2  Moo.  &  E.  848. 

A  person  on  entering  into  a  contract  need  not  disclose  the  fact  that 
he  is  an  agent  for  the  real  purchaser.  It  makes  no  difference  that  the 
latter  is  a  person  with  whom  the  vendor  has  quarrelled.  Hall  v. 
Warren,  9  Yes.  605,     Whether  it  would,  if  the  vendor  had  expressly 
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refused  to  deal  with  the  real  purchaser,  is,  perhaps,  doubtful.  See 
Phillips  Y.  D.  of  Bucks,  1  Ver.  227  ;  and  the  observations,  ante,  p.  83 ; 
Nelthorpe  v.  Holgate,  1  Col.  203  ;  comp.  Sug.  V.  &  P.  14th  ed.  219. 
In  the  converse  case  of  a  person  nominally  purchasing  as  an  agent 
when  in  fact  he  is  the  principal  (see  Bickerton  v.  Burrell,  5  M.  &  S. 
383),  if  any  misrepresentation  has  been  made,  or  the  vendor  agrees  to 
sell  for  less  than  he  otherwise  would  do,  being  desirous  of  obliging  the 
person  named  as  purchaser,  the  contract  cannot  be  enforced.  Scott  v. 
Langstaffe,  Lofft.  797,  798 ;  Sug.  V.  &  P.  219. 

Joint  Purchases.]  Where  two  or  more  pay  the  purchase-money  of 
property  in  equal  shares,  and  take  a  conveyance  to  them  and  their 
heirs,  they  will  be  joint  tenants  even  in  equity.  See  Moyse  v.  Gyles, 
2  Ver.  385  ;  Avelinci  v.  Knipe,  19  Ves.  441,  444;  Bone  v.  Pollard, 
24  Bea.  283.  But  if  they  make  a  joint  purchase  for  a  joint  under- 
taking or  for  partnership  purposes,  and  take  the  conveyance  to  them- 
selves jointly,  although  they  may  contribute  equally  and  are  joiat 
tenants  at  law,  in  equity  they  are  tenants  in  common.  Lake  v.  Crad' 
dock,  3  P.  W.  158.  Lyster  v.  Dolland,  1  Ves.  jun.  435  ;  Hotighton 
V.  Hotighton,  11  Sim.  491.  So,  although  the  purchase  is  not  for  a 
joint  undertaking,  if  they  advance  their  money  in  unequal  shares,  and 
this  appears  on  the  deed  itself,  they  are  tenants  in  common.  Rigden  v. 
Vallier,  2  Ves.  sen.  258.  The  words  in  italics  are  not  in  this  case 
(see  Harrison  v.  Barton,  1  J.  &  H.  287),  but  Lord  St.  Leonards  states 
that  they  are  correct.  V.  &  P.  698.  They  are  in  the  report  of  Lake 
V.  Gibson,  1  Eq.  Ca.  Ab.  291,  pi.  3.  If  mortgagees,  tenants  in 
common,  purchase  the  equity  of  redemption,  though  paying  equal 
shares,  and  the  conveyance  is  to  them  and  their  heirs,  they  are  in  equity 
tenants  in  common.  Edwards  v.  Fashion,  Pr.  Ch.  332  ;  see  Aveling 
V.  Knipe,  19  Ves.  440,  443;  Robinson  v.  Preston,  4  K.  &  J.  505. 
As  to  purchases  by  one  person  in  the  name  of  another,  see  ante, 
p.  969,  et  seq. 
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A  SALE  by  priyate  contract  is  sometimes  made  without  any  sale  by 
auction,  being,  or  having  been,  in  contemplation  at  all,  and  some- 
times before  a  contemplated  sale  by  auction,  or  after  an  attempted  but 
unsuccessful  one.  In  the  two  last  of  these  cases,  the  sale  is  frequently 
by  reference  to  the  particulars  and  conditions  intended  to  be,  or  actually 
used,  at  the  sale,  so  far  as  they  apply  to  a  sale  by  private  contract. 

The  Statute  of  Frauds.]  The  three  first  sections  of  this  statute, 
29  Car.  2,  c.  3,  have  already  been  in  part  referred  to — ss.  1  and  2, 
ante,  p.  533,  s.  3,  ante,  p.  5.64.  These  sections  apply  to  the  creation 
and  assignment,  &c.,  of  actual  estates  and  interests.  The  fourth 
section  has  reference  to  contracts,  and  is  stated  ante,  p.  77,  and  is  the 
section  now  under  consideration.  The  seventeenth  section  of  the 
statute  {ante,  p.  77),  also  requires  a  similar  note  or  memorandum  in 
writing  similarly  signed  to  give  validity  to  contracts  under  that 
section.  The  cases,  therefore,  as  to  the  sufficiency  of  the  agree- 
ment or  signature,  decided  on  one  section  are  equally  applicable  to 
the  other. 

The  fourth  section  extends  to  agreements  for  the  assignment  of 
leases  or  interests  in  land.  Buttemere  v.  Hayes,  5  M.  &  W.  456 ; 
see  Smart  v.  Harding,  15  C.  B.  652.  Sales  by  auction  are  within  the 
statute.  Buckmaster  v.  Harrop,  7  Ves.  341.  But  sales  by  the  court 
are  not.     Post,  Chap.  V. 

With  respect  to  cases  relating  to  contracts  for  the  sale  of  timber 
and  crops  it  is  somewhat  difficult  to  extract  any  precise  principle. 
Such  contracts  may  be  within  the  fourth  section,  or,  if  not,  may  be 
within  the  seventeenth  {ante,  p.  77),  if  the  price  of  the  article  sold 
be  101.  or  upwards.  Contracts  for  growing  grass,  to  be  afterwards  cut 
by  the  purchaser  {Jones  v.  tlint,  10  A.  &  E.  753),  timber  {Scorell  v. 
Boxall,  1  Y.  &  Jer.  396  ;  comp.  Smith  v.  Stirman,  infra),  or  fruit 
{Rodwell  V.  Phillips,  9  M.  &  W.  501),  are  within  the  fourth  section. 
But  where  the  crops  would  be  emblements,  or  the  land  is  considered 
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merely  as  a  warehouse  for  the  crops,  contracts  relating  to  them  are 
not  within  this  section,  as  contracts  for  growing  wheat  (Jones  v.  Flint, 
supra),  potatoes  (Parker  v.  Staniland,  11  Ea.  362;  Sainsbury  v. 
Matthews,  4  M.  &  W.  343),  or  similar  crops,  or  timher  sold  at  so  much 
per  foot.  Smith  v.  Sttrman,  9  B.  &  C.  561 ;  Marshall  v.  Green, 
1  C.  P.  D.  35. 

Contracts  for  the  sale  of  tenant's  fixtures  are  not  within  this  section 
(Hallen  v.  Runder,  1  C,  M.  &  B.  266),  neither  are  contracts  for  the 
sale  of  railway  shares  (Duncuft  v.  Albrecht,  12  Sim.  189),  or  mining 
shares,  where  the  mine  is  worked  on  the  cost-hook  principle  (Watson 
V.  Spratley,  10  Ex.  222),  or  shares  generally  in  incorporated  or  un- 
incorporated joint  stock  companies.  Entire  agreements,  comprising 
realty  and  personalty,  are  within  the  statute,  and  if  void  as  to  the 
realty  are  void  as  to  the  personalty  (Mechelen  v.  Wallace,  7  A.  &  E. 
49 ;  Vaughan  v.  Hancock,  3  C.  B.  766 ;  Hodgson  v.  Johnson,  E., 
B.  &  E.  685) ;  but  otherwise  where  the  contracts  are  distinct.  Oreen 
V.  Saddington,  7  E.  &  B.  503.  An  admission  of  the  contract  by  the 
defendant  takes  it  out  of  the  statute,  unless  he  relies  upon  and  claims 
the  benefit  of  it  as  an  answer  (Moore  v.  Edwards,  4  Ves.  23 ; 
Blagden  v.  Bradhear,  12  Ves.  466  ;  Skinner  v.  M'Douall,  2  De  G.  &  S. 
265),  or  by  demurrer.     Wood  v.  Midgeley,  5  D.,  M.  &  G.  41. 

What  is  an  Agreement  within  the  Statute.]  The  agreement  or 
memorandum  should  specify  accurately  and  completely  the  terms, 
subject-matter  of  the  contract,  and  all  particulars,  and  should,  as  a 
rule,  contain  the  names  of  the  parties.  Skelton  v.  Cole,  1  De  G.  &  J. 
587  ;  Warner  v.  Willington,  3  Drew.  523,  580 ;  Williams  v.  Byrnes, 
9  Jur.,  N.  S.  363 ;  see  Vandenhergh  v.  Spooner,  L.  E.,  1  Ex.  316  ; 
Newell  V.  Radford,  L.  E.,  3  C.  P.  52;  Williams  v.  Jordan,  6  Ch.  D. 
517.  But  where  the  sale  is  conducted  by  means  of  agents,  or  where 
it  is  a  sale  by  public  auction,  it  has  been  held  sufficient  if  the  agent  or 
auctioneer  sign  his  own  name  on  behalf  of  his  principal,  "  as  agent 
for  the  vendor,"  without  the  actual  name  appearing.  Hood  v.  Ld. 
Barrington,  L.  E.,  6  Eq.  218.  In  this  case  the  vendors  were 
described  as  "  executors  of  A."  The  word  "proprietor  "  is  sufficient 
to  identify  the  vendor  within  the  statute.  Sale  v.  Lambert,  L.  E., 
18  Eq.  1 ;  Rossiter  v.  Miller,  3  App.  C.  124.  So  "  a  trustee  selling 
under  a  trust  for  sale."  Catling  v.  King,  ib.  660.  So  where  the  agree- 
ment does  not  disclose  the  names  of  the  vendors,  but  it  appears  there- 
from that  the  vendors  are  in  possession  of  the  property  ofi'ered  for 
sale,  and  carrying  on  operations  thereon.  Commins  v.  iScott,  L.  E., 
20  Eq.  11.  But  the  term  "  vendor  "  is  not  of  itself  sufficient,  there 
being  no  other  suffiicient  description.  Potter  v.  Duffield,  L.  E.,  18 
Eq.  4.  But  this  case  and  Sale  v.  Lambert,  sup.,  were  adversely  com- 
mented upon  in  Thomas  v.  Brown,  1  Q.  B.  D.  714,  720,  723. 

Where  the  contract  is  one  of  sale,  the  price  must  also  clearly 
appear,  or  be  capable  of  being  ascertained.  Blagden  v.  Bradhear,  12 
Ves.  466.  See  Savile  v.  Kinnaird,  11  Jur.,  N.  S.  195.  On  a  sale  by 
auction  subject  to  conditions  if  there  is  an  omission  to  refer  to  the 
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conditions,  there  is  no  contract  within  the  statute.  Rishton  v. 
Whatmore,  8  Ch.  D.  467-  The  price  may  he  made  to  depend  upon  the 
result  of  a  valuation.  But  in  such  a  case,  if  there  are  two  or  more 
valuers,  who  do  not  agree  or  do  not  fix  the  price,  the  contract  remains 
incomplete.  Milnes  v.  Gery,  14  Ves.  400 ;  see  Darbey  v.  Whitaker, 
4  Drew.  134;  Morgan  v.  Milman,  3  D.,  M.  &  G.  24.  And  though 
the  valuers  are  named,  either  party  can  forbid  his  valuer  to  act 
{Vickers  v.  Vickers,  L.  E.,  4  Eq.  529) :  for  a  valuation  is  not  an 
arbitration  within  the  Common  Law  Procedure  Act,  17  &  18  Vict, 
c".  125,  s.  18.  Collins  v.  Collins^  26  Bea.  306.  But  if  the  valuation 
only  relates  to  some  subsidiary  part  of  the  property  sold,  as  machinery 
fixed  to  property,  the  price  of  the  property  being  agreed  upon,  the 
contract  as  to  that  will  be  binding,  although  the  valuation  of  the 
machinery  may  not  be  made.  Jackson  v.  Jackson,  1  Sm.  &  G.  184  ; 
Paris  Ch.  Co.  v.  Crys.  Pal.  Co.,  8  Sm.  &  Q.  119,  123.  In  such  a 
case  if  one  valuer  is  named  and  the  vendor  refuses  to  let  him  make 
the  valuation,  the  court  will  grant  a  mandatory  order  compelling  him 
to  do  so.  Smith  v.  Peters,  L.  K.,  20  Eq.  511.  SeeKynastonY.  E.  I. 
Co.,  3  Sw.  248.  But  if  by  the  agreed  mode  of  settling  the  price, 
it  cannot  be  ascertained,  the  contract  will  not  be  executed,  as  when 
the  agreement  was  to  sell  at  so  much  less  than  any  other  purchaser 
would  give.  Bromley  v.  Jefferies,  2  Ver.  415.  A  general  description 
of  the  property  or  subject-matter  of  sale  is  sufficient,  as  "  A.'s  house  " 
{Ogilvie  v.  Foljamhe,  3  Mer.  58) ;  or  ".property  in  a  particular  street" 
(Bleakley  v.  Smith,  11  Sm.  150);   "the  premises  "  {Wood  v.  Scarth, 

2  K.  &  J.  83  ;  where  parol  evidence  can  be  given  showing  what  the  pro- 
perty is.  In  Shardlow  v.  Cotterell,  20  Ch.  D.  90,  there  was  no  specific 
description  of  the  property  sold,  but  the  auctioneer  signed  a  receipt 
for  the  deposit  at  the  end  of  the  conditions,  specifying  names  of  vendor 
and  purchaser,  place  and  time  of  sale,  this  was  held  sufficient  to  enable 
the  court  to  receive  parol  evidence  of  what  the  property  consisted. 

The  agreement  should  state  from  what  time  the  subject-matter  of 
it  is  to  commence,  or  begin  to  take  effect,  when  that  is  material. 
Thus  in  an  agreement  to  grant  a  lease,  the  commencement  of  the 
term  is  material,  and  if  not  mentioned  the  agreement  cannot  be 
enforced,  and  although  the  agreement  itself  may  be  dated,  it  will  not 
be  inferred  that  that  is  to  be  the  date  of  the  commencement  of  the 
lease.  Blore  v.  Sutton,  8  Mer.  287  ;  Marshall  v.  Berridge,  19  Ch.  D. 
233,  overruling  Jaques  v.  Millar,  6  Ch.  D.  153.  See  Kusel  v. 
Watson,  11  Ch.  D.  129. 

An  offer  in  writing,  containing  all  particulars  and  duly  signed  by 
the  party  making  it,  is  binding  if  verbally  accepted,  for  the  plaintiff 
need  not  sign.     Seton  v.  Slade,  7  Ves.  265  ;  Warner  v.  Willington, 

3  Drew.  523 ;  Reuss  v.  Picksley,  L.  E.,  1  Ex.  842.  Whether  a 
party  who  is  himself  bound  by  an  agreement  can  require  the  other  party 
to  agree  or  disagree  to  it,  see  Martin  v.  Mitchell,  2  J.  &  W.  423.  An 
agreement  by  which  one  party  only  is  bound  should  be  accepted  by 
the  other  within  a  reasonable  time.  Williams  v.  Williams,  17  Bea. 
218.     An  offer  to  sell  property  where  a  time  is  fixed  for  acceptance  of 
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the  offer,  may  be  withdrawn  before  acceptance,  notwithstanding  the 
time  fixed  has  not  elapsed,  without  any  formal  notice  to  the  person 
to  whom  the  offer  is  made.  It  is  sufficient  if  that  person  has  actual 
knowledge  that  the  person  who  made  the  offer  has  done  some  act 
inconsistent  with  the  continuance  of  the  offer,  such  as  selling  the 
property  to  a  third  person.  Dickenson  v.  Dodds,  2  Oh.  D.  463.  An 
offer  of  a  contract  sent  by  letter  cannot  be  withdrawn  by  merely 
posting  a  subsequent  letter  which  does  not,  in  the  ordinary  course  of 
the  post,  arrive  until  after  the  offer  has  been  received  and  accepted. 
Byrne  v.  Van  Tienhoven  d  Co.,  5  0.  P.  D.  344.  The  accept- 
ance of  an  offer  must  be  unconditional,  containing  no  fresh  term 
(Holland  v.  Eyre,  2  S.  &  S.  194;  see  Clive  v.  Beaumont,  1  De  G.  & 
S.  397)  or  condition.  Jjucas  v.  James,  7  Ha.  410 ;  Grossley  v. 
Maycock,  L.  E.,  18  Eq.  180.  Whether  the  addition  of  the  words  in 
an  agreement  "  subject  to  the  title  being  approved  by  my  solicitor"  is 
a  new  term,  or  means  only  that  the  title  is  not  to  be  accepted  without 
investigation.  Qiiare.  Hussey  v.  Home-Payne,  8  Ch.  D.  670 ;  4 
App.  C.  311.     See  the  cases  ante,  p.  421. 

As  long  as  the  matter  remains  in  treaty  there  is  no  concluded 
agreement.  Htiddleston  v.  Briscoe,  11  Ves.  592 ;  Warner  v. 
Willington,  3  Drew.  523.  So  where  there  is  a  mere  agreement  to 
enter  into  a  contract.  Honeyman  v.  Marryatt,  6  H.  L.  C.  112.  But 
a  contract  may  nevertheless  be  perfectly  valid  and  binding  of  itself, 
though  the  parties  may  contemplate  a  more  formal  agreement  being 
drawn  up.  Fowle  v.  Freeman,  9  Ves.  351 ;  Thomas  v.  Dering,  1  Ke. 
741,  746 ;  Ridgway  v.  Wharton,  6  H.  L.  C.  238,  264 ;  Heyworth  v. 
Knight,  10  Jur.,  N.  S.  866 ;  Rossiter  v.  Miller,  L.  R.,  3  App.  C. 
1124 ;  Lewis  v.  Brass,  3  Q.  B.  D.  667 ;  consider  Chinnock  v.  Mss. 
Ely,  4  D.  J.  &  S.  638.  When  there  is  no  concluded  agreement,  but 
there  are  other  terms  not  agreed  upon,  to  settle  which  attempts  were 
made  but  unsuccessfully,  there  is  no  complete  contract  within  the 
statute.  Hussey  v.  Home-Payne,  4  App.  C.  311,  320.  "  The 
statute  is  a  weapon  of  defence  not  offence,"  per  Lord  Selborne,  L.  C. 
Jervis  v.  Berridge,  L.  E.,  8  Ch.  p.  36.  In  Bonnewell  v.  Jenkins, 
8  Ch.  D.  70,  and  Rossiter  v.  Miller,  3  App.  C.  1124,  it  was  held  upon 
the  construction  of  letters  between  the  parties  that  they  formed  a 
complete  contract,  although  a  future  formal  contract  was  referred  to. 
But  this  of  course  is  a  question  of  construction.  In  Winn  v.  Bull, 
7  Ch.  D.  29,  by  a  written  agreement  the  defendant  agreed  with  the 
plaintiff  to  take  a  lease  of  a  house  for  a  certain  term  at  a  certain  rent, 
"  subject  to  the  preparation  and  approval  of  a  formal  contract,"  and 
no  other  contract  was  ever  entered  into  between  the  parties,  it  was 
held  that  there  was  no  final  agreement  of  which  specific  performance 
could  be  enforced  against  the  defendant.      See   Smith  v.    Webster, 

3  Ch.  D.  49;  Hawkesworth  v.  Chaffey,  W.  N.  1886,  p.  2;  also 
Trotman  v.  Flesher,  and  follovnng  cases  cited  post,  p.  1056. 

An  offer  may  be  retractod  before  it  is  accepted.    Routledge  v.  Grant, 

4  Bing.  653.  It  is  now  settled  that  an  offer  is  accepted  by  merely 
posting  a  letter  declaring  its  acceptance  {Dunlop  v.  Higgins,  1  H.  L. 
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C.  381 ;  Harris's  case,  L.  R.,  7  Ch.  587 ;  Household  Fire  Co.  v. 
Grant,  4  Ex.  D.  216,  overruling  Brit.  &  Am.  Tel.  Co.  v.  Colson, 
L.  E.  6  Ex.  108).  If  the  party  making  the  offer  becomes  bankrupt 
before  it  is  accepted,  it  is  no  longer  binding.  Meynell  v.  Surtees, 
25  L.  J.,  Ch.  257. 

A  contract  may  be  made  by  several  letters  or  documents,  if  taken 
together  they  show  all  the  particulars  (Trotman  v.  Flesher,  3  Giff. 
1 ;  see  Nesham  v.  Selby,  L.  E.  13  Eq.  191,  aff.  L.  E.,  7  Ch.  406 ; 
Stanley  Y.  Doivdeswell,  L.  E.,  10  C.  P.  102;  Nene  Valley  [Drainage 
Commnrs.  v.  Dunkley,  4  Ch.  D.  1).  Parol  evidence  is  admissible  to 
connect  them,  but  there  must,  it  would  seem,  be  no  other  letters  or 
documents  than  those  so  connected,  which  could  vary  or  affect  the 
agreement  constituted  by  them.  Baumann  v.  James,  L.  E.,  3  Ch. 
508 ;  Long  v.  Millar,  4  C.  P.  D.  438 ;  and  see  Brodie  v.  St.  Paul, 
1  Ves.  jun.  326 ;  Owen  v.  Thomas,  3  M.  &  K.  353 ;  Ridgway  v. 
Wharton,  6  H.  L.  C.  238.  Where  the  court  has  to  find  a  contract  in 
a  correspondence,  and  not  in  one  particular  note  or  memorandum 
formally  signed,  all  that  has  passed  between  the  parties  must  be 
taken  into  consideration,  and  although  the  first  two  letters  of  a 
correspondence  prima  facie  constitute  a  complete  contract,  the  whole 
of  what  has  passed  in  letters  and  conversation  may  show  that  there 
is  no  concluded  and  complete  contract.  Hussey  v.  Home-Payne, 
4  App.  C.  311.  In  May  v.  Thomson,  20  Ch.  D.  705,  it  was  held  on 
the  construction  of  an  agreement  for  the  sale  of  a  medical  practice, 
that  as  the  time  for  the  commencement  of  the  purchase  was  left 
uncertain,  and  the  stipulation  as  to  introduction  was  not  agreed  to, 
and  as  the  parties  contemplated  a  formal  agreement,  there  was  no 
binding  contract  between  the  parties.  Whether  the  court  can  enforce 
specific  performance  of  a  contract  to  sell  a  medical  practice.  Qucere, 
ib.  In  this  case  Jessel,  M.  E.,  observed,  p.  716,  "  The  case  of 
Hussey  v.  Home-Payne,  8  Ch.  D.  670 ;  4  App.  C.  311,  is  a  very 
good  illustration  of  the  difference  of  opinion  which  we  find  sometimes 
occurs  between  judges  as  to  the  meaning  of  letters.  Malins,  V.-C, 
came  to  one  conclusion  as  to  the  meaning  of  some  of  the  letters,  and 
held  that  there  was  a  concluded  agreement ;  then  the  Appeal  Court 
were  unanimously  of  opinion  that  a  clause  in  one  of  the  letters  was  a 
condition  precedent,  and  the  House  of  Lords  was  of  opinion  it  was  not 
a  condition  precedent,  but  that  there  was  no  concluded  agreement." 
His  lordship  further  observed,  p.  716,  "I  think  the  decisions  of  our 
courts  as  to  letters  have  gone  quite  far  enough,  that  is  in  the  spelling 
out  of  a  contract  from  letters  when  both  parties  intended  a  formal 
contract  to  be  executed."  A  receipt  may  be  sufficient,  if  it  states  all 
necessary  terms.  Blagden  v.  Bradbear,  12  Ves.  466,  471 ;  Caddick 
V.  Skidmore,  2  De  G.  &  J.  52.  Or  if  connected  with  a  letter  the  two 
together  state  the  terms.     Studds  v.  Watson,  28  Ch.  D.  305. 

When  the  contract  is  insufficient,  it  cannot  be  made  good  by  a  letter 
referring  to  but  abandoning  it.  Gosbell  v.  Archer,  2  A.  &  E.  500 ; 
see  Wood  v.  Midgley,  5  D.,  M.  &  G.  41,  46;  comp.  Bailey  v. 
Sweeting,  9  C.  B.,  N.  S.  843.     A  letter  containing  all  particulai-s 
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written  by  either  party  to  his  own  agent,  or  to  a  third  person, 
directing  him  to  carry  out  the  agreement,  will  be  sufficient.  Smith  v. 
Watson,  Bunb.  55  ;  and  see  Rose  v.  Cunynghame,  11  Ves.  550  ;  Gibson 
V.  Holland,  L.  R.,  1  C.  P.  1 ;  comp.  Goodwin  v.  Fielding,  4  D.  M.  & 
G.  90  ;  Cooke  v.  Tombs,  2  Ans.  420.  "When  a  contract  in  writing 
or  note  exists  which  binds  one  party,  any  subsequent  note  in  writing 
signed  by  the  other  is  sufficient  to  bind  him,  provided  it  either 
contains  in  itself  the  terms  of  the  contract,  or  refers  to  any  writing 
which  contains  them."  Per  Lord  Denman,  C.  J.,  Dobell  v.  Hutchin- 
son, 3  A.  &  E.  355.  See  Pierce  v.  Corp,  L.  E.,  9  Q.  B.  210  ;  Long 
V.  MiUar,  4  C.  P.  D.  450 ;  Cave  y.  Hastings,  7  Q.  B.  D.  125. 

Conditions  precedent  must  be  performed.  Thus,  under  an  agreement 
to  grant  a  lease  to  A.'s  nominee,  A.  must  name  the  lessee.  Williams 
V.  Brisco,  22  Ch.  D.  441.  A  draft  of  the  conveyance  reciting  the 
agreement  and  approved  by  the  agents  for  both  parties  would  seem  not 
to  amount  to  an  agreement.  See  Sug.  V.  &  P.  14th  ed.  141 ;  Forster 
v.  Rowland,  7  H.  &  N.  103.  And  the  sending  of  an  agreement  to  a 
solicitor  to  be  put  into  legal  form  would  also  seem  to  be  insufficient. 
Ridgway  v.  Wharton,  6  H.  L.  C.  238.  If  by  fraud  the  agreement  is 
prevented  from  being  put  in  writing,  the  case  is  not  within  the  statute. 
Whitchiirch  v.  Bevis,  2  B.  C.  C.  559,  565 ;  see  Lincoln  v.  Wright, 

4  De  G.  &  J.  16. 

Signature.]      The  plaintiff  need  not  have  signed.     Ante,  p.  1054. 
The  signature  may  be  in  any  part  of  the  agreement  {Lobb  v.  Stanley, 

5  Q.  B.  574),  if  written  with  the  intent  that  it  should  operate  as  a 
signature,  and  thus  give  authenticity  to  the  whole  instrument.  Stokes 
v.  Moore,  1  Cox,  219,  223 ;  Caton  v.  Caton,  L.  E.,  2  H.  L.  127. 
As  where  a  person  writes  the  agreement  himself,  and  it  commences, 
"  A.  B.  agrees  to  sell,"  &c.  (Bleakley  v.  Smith,  11  Sim.  150)  ;  but 
not  where  a  blank  is  left  at  the  bottom  for  the  signatures  after  the 
words  "  As  witness  our  hands."  Hubert  v.  Treherne,  3  M.  &  Gr. 
743  ;  see  Selhy  v.  Selby,  3  Mer.  2.  And  a  mere  alteration  of  a  draft 
is  not  a  signature.  Hawkins  v.  Holmes,  1  P.  W.  770.  See  Parker 
v.  Smith,  1  Coll.  608. 

Whether  a  person  is  bound  by  subscribing  as  a  witness,  see  Welford 
V.  Beazely,  3  Atk.  503 ;  Gosbell  v.  Archer,  2  A.  &  E.  500.  As  to  a 
signature  by  initials,  see  Sweet  v.  Lee,  3  M.  &  Gr.  452.  A  signature, 
if  in  pencil,  may  be  sufficient.  Lucas  v.  James,  7  Ha.  419.  And, 
on  the  17th  section,  it  was  held  that  where  the  name  of  the  vendor 
was  printed  on  a  bill  of  parcels,  and  he  wrote  the  name  of  the  pur- 
chaser on  it,  there  was  a  sufficient  signature  to  bind  the  former. 
Schneider  v.  Norris,  2  M.  &  S.  286.  A  contract  by  a  corporation 
must,  as  a  general  rule,  be  under  its  seal.  See  ante,  p.  78.  As  to 
contracts  by  joint  stock  companies,  see  ante,  p.  456. 

An  agent,  under  the  4th  section,  may  be  authorized  by  parol.  See 
Emmerson  v.  Heelis,  2  Taun.  38  ;  Heard  v.  Pilley,  L.  E.,  4  Ch.  548  ; 
see  Else  v.  Barnard,  28  Bea.  230.  The  agent  must  be  a  third  person, 
not  one  of  the  contracting  parties.    Farebrother  v.  Simmons,  5  B.  &  AI. 
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333 ;  see,  however,  Bird  v.  Boulter,  4  B.  &  Ad.  447 ;  cons.  Graham 
V.  Musson,  5  B.  N.  C.  603.  Subsequent  ratification,  express  or  im- 
plied, is  a  confirmation,  and  may  be  inferred  from  circumstances. 
Bigg  v.  Strong,  3  Sm.  &  G.  592.  If  the  agent  signs  as  principal,  but 
the  principal  will  not  confirm  the  contract,  the  other  party  to  it  may 
sue  the  agent  for  damages.  Long  v.  Milla/r,  4  C.  P.  D.  450.  As  to 
signature  by  the  auctioneer  or  his  clerk,  see  post,  Ch.  IV.,  s.  3. 

Part  Performance.]     The  part  performance  of  a  parol  contract  will 
take  it  out  of  the  operation  of  the  statute ;  but  the  doctrine  of  part 
performance  is  not  to  be  extended  by  the  court.     Phillips  v.  Edwards, 
33  Bea.  440.     The  doctrine  as  to  part  performance,  whereby  a  contract 
not  enforceable  by  an  action  at  law,  owing  to  the  provisions  of  the 
Statute  of  Frauds,  s.  4,  was  rendered  enforceable  in  equity,  is  confined 
to  suits  as  to  the  sale  of  interests  in  land,  and  its  operation  has  not 
been  extended  by  the  provisions  of  the  Supreme  Court  of  Judicature 
Act,  1873.     Britain  v.  Rossiter,  11  Q.  B.  D.  123.     See  Maddison 
V.  Alderson,  8  App.  C.  467,  474.     In  the  latter  case  the  doctrine 
of  part  performance  was  much  considered.     There  must  be  no  doubt 
as  to  the  terms  of  the  contract.     Mundy  v.  Jolliffe,  5  M.  &  C.  167; 
Price  V.  Salusbury,  32  Bea.  446 ;  Lavery  v.  Turley,  6  H.  &  N.  239. 
Giving  directions  for  conveyances  to  be  prepared  will  not  be  a  part  per- 
formance.    Clerk  v.  Wright,  1  Atk.  12  ;  Redding  v.  Wilkes,  3  B.  C.-C. 
400  ;  Phillips  v.  Edivards,  83  Bea.  440.     But  possession  given  and 
taken,  if  not  wrongfully  (see  Cole  v.   White,  cited  1  B.  C.  C.  409), 
will,  in   general,   amount   to   part   performance.     Clinan   v.    Cooke, 
1  Sch.  &  L.  41 ;  Morphett-v.  Jones,  1  Sw.  172  ;  Surcome  v.  Pinniger, 
3  D.,  M.  &  G.  571 ;  Pain  v.  Coombs,  1  De  G.  &  J.  46.     See  Millard 
V.  Harvey,  10  Jur.,  N.  S.  1167.     But  it  is  not  of  itself  a  waiver  of 
objections  to  title.     Hyde  v.  Warden,  3  Ex.  D.  72.     The  doctrine  as 
to  part  performance  applies  whether  the  vendor  or  purchaser  is  seeking 
specific  performance    {Wilson    v.    West   Hartlepool   R.   Co.,    2    D., 
J.  &  S.  475),  and  will  let  in  parol  evidence  of  the  contract.     The 
inference  arising  from   the  purchaser   being  let   into   possession   is 
strengthened  where  there  has  been  expenditure  after  taking  possession. 
See  Farrall  v.  Davenport,  3  Giff.  368 ;  see  also  the  eases  on  part 
performance,  ante,  p.  613. 

A  tenant  in  possession,  however,  cannot  set  up  bis  mere  continuance 
in  possession  as  part  performance  of  an  agreement  subsequent  to  his 
taking  possession.  Wills  v.  Stradling,  3  Ves.  378,  381 ;  Lincoln  v. 
Wright,  4  De  G.  &  J.  16,  20 ;  see  Price  v.  Salusbury,  32  Bea.  446 ; 
or  of  an  agreement  under  an  option  of  purchase  which  he  has  exer- 
cised. Mills  V.  Haywood,  6  Ch.  D.  196.  As  to  delay  in  enforcing  the 
contract,  see  Shepheard  v.  Walker,  L.  R.,  20  Eq.  659.  Neither  can 
the  tenant  set  up  expenditure  for  repairs,  &c.,  which  may  have  reference 
to  the  original  holding.  Frame  v.  Dawson,  14  Ves.  386.  For  the  act 
of  part  performance  must  be  clearly  referable  to  the  agreement  set  up 
and  none  other.  Gunter  v.  Halsey,  Amb.  586 ;  Lindsay  v.  Lynch, 
2  Sch.  &  Lef.  1.    But  if  the  court  is  satisfied  that  the  expenditure 
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could  have  reference  only  to  a  frrsh  agreement,  it  will  be  enforced. 
Mundy  V.  JolUffe,  5  M.  &  C.  167  ;  Sutherland  v.  Briggs,  1  Ha.  26  ; 
Parker  y.  Sviiili,  1  Coll.  608.  Expenditure,  not  by  the  lessee  who 
seeks  to  enforce  the  contract,  but  by  his  sub-lessee  to  whom  he  had 
agreed  to  grant  a  sub-lease  upon  the  faith  of  a  lease  being  granted  to 
himself,  will  be  sufficient  to  take  the  case  out  of  the  statute.  Williams 
V.  Evans,  L.  R.,  19  Eq.  547.  Payment  of  increased  rent  by  a  tenant 
is  important  as  evidence  of  a  fresh  agreement.  Nunn  v.  Fabian, 
L.  E.,  1  Ch.  35.  The  doctrine  of  part  performance  is  one  only 
applicable  in  equity  {O'Herlihy  v.  Hedges,  1  Sch.  &  L.  123,  130), 
unless  part  performance  could  have  been  the  subject  of  an  equitable 
plea  under  the  17  &  18  Vict.  c.  125,  as  now  under  the  Judicature 
Acts,  ante,  p.  104.  A  company  will  be  bound  by  acts  of  part  perform- 
ance. TJ'ilson  V.  TT'.  Hartlepool  Co.,  2  T>.,  J.  &  S.  475.  Where  the 
court  has  no  original  jurisdiction  to  enforce  a  contract,  no  acts  of  part 
performance  will  confer  such  jurisdiction.  Kir'k  v.  Guardians  of 
Bromley  Union,  2  Ph.  640;  Crampton  v.  Varna  R.  Co.,  L.  E.,  7  Ch. 
562.  Part  payment  (Clinan  v.  Cooke,  1  Sch.  &  L.  40),  and  even  it  is 
said  the  entire  payment  {Hughes  v.  Morris,  2  D.,  M.  &  G.  349,  356), 
of  the  purchase-money,  is  not  part  performance.  See  Humphreys 
v.  Green,  10  Q.  B.  D.  148,  160 ;  Maddison  v.  Alderson,  8  App. 
C.  467,  479.  Where  several  lots  are  separately  purchased,  part 
performance  as  to  one  lot  is  not  part  performance  as  to  the  others. 
Buckmaster  v.  Harrop,  7  Ves.  841,  346.  The  question  has  already 
been  considered  whether  the  acts  of  part  performance  may  be  as  well 
on  the  part  of  the  defendant  as  of  the  plaintiff.  Ante,  p.  614.  As 
to  family  arrangements  and  agreements  by  parol  which  have  long  been 
acted  upon,  see  ante,  p.  63. 

Representations  and  Misrepresentations.]  The  questions  which 
arise  on  the  subject  of  representations  and  misrepresentations,  made 
in  the  course  of  a  treaty  for  sale  by  private  contract,  are  similar  to 
those  which  arise  under  misdescriptions  in  particulars  of  sale  by  public 
auction.  Post,  p.  1062.  There  are,  however,  a  few  points  which  will 
be  noticed  in  this  chapter.  The  general  principles .  affecting  repre- 
sentations in  matters  of  contract  have  already  been  stated,  ante,  p.  95, 
et  seq.  Where  on  a  sale  of  property  there  is  a  representation  which,  is 
qualified  by  a  subsequent  written  agreement,  the  representation  will 
not  be  binding.  Pickering  v.  Dowson,  4  Taun.  779.  A  purchaser 
who  enters  into  a  contract  solely  on  the  faith  of  representations  which 
prove  to  be  false  will  not  be  bound,  but  if  he  does  not  rely  upon  them 
but  resorts  to  other  means  of  information,  to  test  the  accuracy  of  the 
representations,  the  vendor  is  relieved  from  responsibility.  Attwood 
Y.  Small,  6  Gl.  &  Fin.  282;  Clarke  y. Mackintosh,  4  Giff.  184 ;  Redgrave 
V.  Hurd,  20  Ch.  D.  1.  If  the  vendor  states  that  the  property  is  in 
lease  knowing  that  there  is  no  one  liable  on  the  covenants,  the  pur- 
chaser will  not  be  bound.  Flint  v.  Woodin,  9  Ha.  618.  False  state- 
ments made  by  an  agent,  within  his  authority,  are  sufficient  to  vitiate 
a  contract.     Mullens  v.  Miller,  22  Ch.  D.   194.     If  the  purchaser 
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states  his  object  in  buying,  the  vendor's  silence  as  to  a  covenant  which 
would  interfere  with  that  object,  is  equivalent  to  a  representation  that 
there  is  no  such  covenant  (Flight  v.  Barton,  3  M.  &  K.  282),  unless 
the  purchaser  has  examined  the  lease.  Morley  v.  Clavering,  29  Bea. 
84.  So,  where  in  the  course  of  a  treaty,  the  vendor  studiously 
conceals  a  defect,  the  purchaser  will  not  in  general  be  bound.  Shirley 
V.  Stratton,  1  B.  C.  C.  440. 

Sale  by  Arbitration.]  An  agreement  to  sell,  on  terms  to  be  fixed 
by  a  third  person,  is  binding,  but  the  decision  of  such  person  must  be 
certain.  Hopcraft  v.  Hickman,  2  S.  &  S.  130  ;  Morgans.  Milman, 
3  D.,  M.  &  G.  24;  Collier  v.  Mason,  25  Bea.  200.  The  price  of  land 
may  be  fixed,  the  price  of  fixtures,  machinery,  &c.,  being  left  to  be 
determined  by  valuation,  and  specific  performance  may  be  decreed  as 
to  the  land.  Jackson  v.  Jackson,  1  Sm.  &  G.  184 ;  Richardson  v. 
Smith,  L.  E.,  5  Ch.  648 ;  comp.  Darbey  v.  Whitaker,  4  Drew.  134. 
The  price  must  be  fixed  by  the  persons  agreed  upon,  as  the  court 
cannot  interfere.  Milnes  v.  Gery,  14  Ves.  400 ;  Morgan  v.  Milman, 
sup. ;  Tillett  V.  Chari7ig  Cross  Bridge  Co.,  26  Bea.  419.  And  either 
party  may  revoke  the  authority  of  his  valuer  before  the  price  is  fixed. 
Vickers  v.  Vickers,  L.  E.,  4  Eq.  529.  See  as  to  arbitration,  17  &  IB 
Vict.  c.  125,  s.  12 ;  Scott  v.  Avery,  5  H.  L.  C.  811 ;  Babbage  v. 
Coidburn,  9  Q.  B.  D.  235.  An  agreement  that  the  price  of  property, 
or  the  amount  of  compensation,  shall  be  fixed  by  valuers,  is  in  general 
a  mere  question  of  appraisement,  and  not  an  arbitration  within  the 
act.  Collins  v.  Collins,  26  Bea.  306 ;  Bos  v.  Helsham,  L.  E.,  2  Ex. 
72 ;  comp.  Re  Hopper,  L.  E.,  2  Q.  B.  367  ;  Re  Anglo-Italian  Bank, 
dc,  ib.  452.  As  to  the  cases  in  which  contracts  may  be  explained, 
varied,  released  and  rectified,  see  ante,  p.  79,  and  post,  Ch.  IV.,  s.  3. 
As  to  the  assignment  and  devolution  of  contracts,  ante,  p.  82.  And 
as  to  the  requisites  of  contracts,  in  order  that  a  court  of  equity  may 
specifically  execute  them,  ante,  p.  99,  and  post,  Chap.  IX. 
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The  property  and  interest  of  the  vendor  should  be  accurately 
described.  Where  there  is  a  material  misdescription,  it  will,  in 
general,  entitle  the  purchaser  either  to  rescind  the  contract  or  to  claim 
an  abatement  in  the  price.  See  Swaisland  v.  Dearsley,  29  Bea.  430. 
And  where  particulars  or  conditions  are  ambiguous,  they  will  be 
construed  in  the  manner  most  advantageous  to  the  purchaser.  Symons 
V.  James,  1  Y.  C.  C.  490  ;  Seaton  v.  Mapp,  2  Coll.  556,  562  ;  Bentley 
V.  Craven,  17  Bea.  204 ;  see  Jackson  v.  Whitehead,  28  Bea.  154 ; 
Baskcomb  v.  Beckwith,  L.  R.,  8  Eq.  100,  109 ;  Harnett  v.  Baker, 
L.  R.,  20  Eq.  50.  It  is  the  duty  of  the  vendor  to  make  himself 
acquainted  with  the  peculiarities  and  incidents  of  the  property  he  is 
about  to  sell  in  order  to  avoid  serious  error  in  the  description  of  it. 
Brandling  v.  Plummer,  2  Drew.  427,  430.  In  Dimmock  v.  Hallett 
(L.  R.,  2  Ch.  p.  28),  Turner,  L.J.,  speaking  with  reference  to  untrue 
representations  in  particulars,  observed,  "  The  court  requires  good 
faith  in  conditions  of  sale,  and  looks  strictly  at  the  statements  con- 
tained in  them."  And  in  the  same  case.  Cairns,  L.J.,  makes  a  similar 
observation.  lb.,  p.  31;  see  also  Paterson  v.  Long,  6  Bea.  p.  599; 
Arnold  v.  Arnold,  14  Ch.  D.  270 ;  Heyuood  v.  Mallalieu,  25  Ch.  D. 
357. 

Where  the  contrary  is  not  stated,  the  fee  is  presumed  to  be  sold 
{Hughes  v.  Parker,  8  M.  &  W.  244) ;  at  all  events,  the  whole  of  the 
vendor's  interest  in  the  property.  Bower  v.  Cooper,  2  Ha.  408.  And 
the  whole  of  the  property  mentioned  usque  ad  ccelum  et  ad  inferos,  is 
presumed  to  be  sold  ;  where,  therefore,  there  is  no  title  to  an  under- 
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ground  cellar,  the  defect  would  be  fatal.  Whittington  v.  Corder, 
16  Jur.  1034.  With  reference  to  the  statement  of  the  title  by  which 
the  property  is  held,  or  the  tenure  of  property,  or  the  vendor's  interest 
in  it,  there  must  be  no  misdescription.  Therefore,  copyhold  property 
must  not  be  described  as  freehold  {Ayles  v.  Cox,  16  Bea.  23 ;  see 
Price  V.  Macaiday,  2  D.,  M.  &  G.  839),  nor  property  as  freehold 
which  was  formerly  copyhold  but  enfranchised,  the  minerals,  however, 
being  reserved  to  the  lord  under  the  Enfranchisement  Acts.  Upperton 
V.  Nickobon,  L.  E.,  6  Ch.  436 ;  Turquand  v.  Rhodes,  37  L.  J., 
Ch.  830.  Neither  must  property  held  for  a  term,  however  long,  be 
described  as  freehold  (Drewe  v.  Corp,  9  Ves.  368;  Price  v.  Ley, 
4  Giff.  235)  ;  or  an  estate  partly  let  on  lease  for  lives  at  nominal  rents, 
as  a  freehold  estate,  to  the  rents  and  profits  of  which  the  purchaser 
will  be  entitled  on  completion.  Hughes  v.  Jones,  3  D.,  F.  &  J.  307. 
And  rack-rent  {Stewart  v.  Alliston,  1  Mer.  26),  or  a  sum  in  gross, 
payable  under  a  covenant  for  the  user  of  garden  ground  {Robins  v. 
Evans,  2  H.  &  C.  410),  must  not  be  referred  to  as  ground  rent. 

And  it  is  important  that  there  should  be  no  mis-statement,  or  state- 
ment calculated  to  mislead,  with  reference  to  the  rent  of  the  property 
sold  ;  for  instance,  that  the  rent  is  more  than,  if  properly  estimated,  it 
really  is.  Dimmock  v.  Hallett,  L.  R.,  2  Ch.  21.  In  sales  of  lease- 
hold property,  the  description  should  be  strictly  accurate.  A  sub- 
lease must  not  be  described  as  being  for  the  same  term  as  the  original 
lease.  Madeley  v.  Booth,  2  De  G.  &  S.  718.  But  if  the  agreement 
be  to  purchase  an  underlease,  it  is  not  a  valid  objection  that  it  may  be 
forfeited  by  non-performance  of  the  covenants  in  the  original  lease. 
Hayford  v.  Criddle,  22  Bea.  477,  480 ;  see  Darlington  v.  Hamilton, 
Kay,  550,  558.  A  vendor  who  contracts  for  the  sale  of  leasehold 
property,  described  as  held  under  a  lease,  cannot,  if  nothing  further  is 
said,  make  a  good  title  if  it  is  not  held  under  an  original  lease,  unless 
the  particulars  of  sale  contain  enough  to  give  notice  to  the  contrary. 
Camberwell  d;  S.  L.  B.  Soc.  v.  Holloicay,  13  Ch.  D.  754.  If  the 
vendor  purports  to  sell  a  term,  but  he  only  has  the  term  less  a  few 
days,  the  purchaser  may  require  the  vendor  to  procure  the  concurrence 
of  the  person  in  whom  they  are  vested  ;  but  if  the  vendor  has  acted 
bona  fide,  relying  upon  the  promise  of  such  person  that  he  will  concur 
in  the  sale,  he  may  avail  himself  of  the  ordinary  condition  (if  there 
be  one),  enabling  him  to  rescind  the  contract  if  the  requisition  is 
insisted  upon.     JDuddell  v.  Simpson,  L.  E.,  2  Ch.  102. 

Again,  premises  held  partly  for  a  term  and  partly  under  a  yearly 
tenancy,  are  misdescribed  if  stated  to  be  held  wholly  for  the  term. 
Dobell  V.  Hutchinson,  8  A.  &  E.  855.  The  non-disclosure  of  material 
matters  connected  with  the  title  is,  as  regards  its  consequences, 
frequently  much  the  same  as  misdescription.  Thus,  when  property 
held  under  one  lease  is  sold  in  lots,  the  fact  that  it  is  so  held  should 
be  distinctly  stated.  Sheard  v.  Venables,  86  L.  J.,  Ch.  922.  So, 
where  property  was  stated  to  be  in  the  occupation  of  a  company  under 
a  lease  ;  it  was  in  the  occupation  of  the  company  and  under  a  lease, 
but  not  under  the  lease  mentioned  in  the  particulars.     Farebrother  v. 
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Gibson,  1  De  G.  &  J.  602.  Wliere  property  is  subject  to  a  ground  rent 
it  should  be  stated,  although  the  property  may  be  described  as  lease- 
hold, particularly  where  other  lots  are,  and  are  Imown  to  be  subject 
only  to  nominal  rents.  Jones  v.  Riinmer,  14  Ch.  D.  588.  So  if  part 
only  of  property  held  under  one  lease  is  sold,  the  fact  must  be  disclosed 
that  there  is  other  property  subject  to  the  same  lease,  as  this  subjects 
the  purchaser  to  the  risk  of  eviction,  in  consequence  of  the  default  of 
others.  Brumfit  v.  Morton,  3  Jur.,  N.  S.  1198.  And  if  several 
houses  are  held  under  one  lease,  subject  to  restrictive  covenants,  and 
some  have  been  sold,  but  not  subject  to  the  covenants,  this  fact  should 
be  stated  on  a  sale  of  the  remaining  houses.  Waring  v.  Hoggart, 
Ey.  &  Moo.  89 ;  Darlington  v.  Hamilton,  Kay,  650.  See  Tomkins  v. 
White,  3  Smith,  435. 

Again,  any  adverse  rights  or  interests  which  affect  the  property 
must,  in  general,  be  disclosed.  At  all  events  the  property  must  not 
be  referred  to  in  such  a  way  as  to  lead  a  purchaser  to  suppose  that  it 
is  quite  free  from  any  adverse  rights,  when  it  is  not.  Thus,  if 
there  is  a  statement  that  property  is  freehold,  which  it  is,  but  is 
subject  to  a  covenant  not  disclosed,  the  purchaser  will  not  be  bound  ; 
and  a  condition  prohibiting  inquiry  into  the  prior  title,  will  not  pre- 
clude the  objection.  Phillips  v.  Calddeiigh,  L.  E.,  4  Q.  B.  159.  Cons. 
Rosenberg  v.  Cook,  8  Q.  B.  D.  162.  If  a  leasehold  property  is 
sold,  but  there  is  an  option  to  determine  the  lease  by  the  lessor,  the 
purchaser  is  not  bound.  Weston  v.  Saragc,  10  Ch.  D.  736.  Where 
there  was  a  contract  to  deduce  a  good  title  in  fee  simple,  and  the  pro- 
perty was  subject  to  a  covenant  not  to  use  it  or  any  part  of  it  for  the 
purpose  of  gasworks  or  a  public-house ;  such  restriction  was  held  to 
be  a  fatal  objection  to  the  title.  Ee  Higgins  d-  Hitchman,  21  Ch.  D. 
95.  In  Breiver  v.  Brown,  28  Ch.  D.  309,  the  particulars  of  sale  of  a 
freehold  property  described  the  garden  as  "inclosed  by  a  rustic 
wall  with  tradesmen's  side  entrance."  The  wall  did  not  form  part 
of  the  property,  and  the  tradesmen's  side  entrance  was  used  on  suf- 
ferance. This  was  known  to  the  vendor,  but  not  disclosed  to  the  pur- 
chaser. The  conditions  of  sale  provided  that  mistakes  or  errors  in  the 
description  of  particulars  should  not  annul  the  sale,  but  that  com- 
pensation should  be  given.  It  was  held  that  it  was  not  a  case  for 
compensation,  and  that  the  purchaser  was  entitled  to  have  the  con- 
tract rescinded. 

Again,  when  the  property  is  mortgaged  and  is  sold  subject  to  the 
mortgage,  the  fact  must  be  stated  in  the  particulars  or  conditions. 
Torrance  v.  Bolton,  L.  E.,  8  Ch.  118. 

And  if  the  lessee  of  a  public-house  is  bound  by  a  covenant  to  take 
beer  of  his  lessor,  it  must  not  be  described  as  a  free  public-house. 
Jones  V.  Edney,  3  Camp.  285. 

When  an  estate  is  sold  tithe-free,  the  purchaser  is  not  bound  if  it 
is  not.  'Ker  v.  Glohury,  MS.,  Siig.  V.  &  P.,  14th  ed.,  321,  where  Ld. 
Stanhope's  case  (cited  6  Ves.,  p.  678)  is  corrected.  Again,  interests 
which  are  in  fact  redeemable  at  the  option  of  third  persons  must  not 
be  stated  as  ahsolute.     Ballard  v.  Way,  1  M.  &  W.  620.     So,  where 
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there  is  a  right  of  entry  by  third  persons  upon  the  property  for  the 
purpose  of  sinking  pits  or  the  Uke  {Seaman  v.  Vaivdrey,  16  Ves.  390), 
or  sporting  {Burnell  v.  Brown,  1  J.  &  W.  168),  it  must  be  disclosed. 
And  whei-e  property  is  described  as  eligible  for  building  purposes,  the 
fact  that  there  are  undisclosed  easements  over  it,  which  would  inter- 
fere with  building,  is  an  objection  to  the  title.  Shackelton  v.  Sutcliffe, 
1  De  G.  &  S.  609.  It  has  been  held,  however,  that  easements  over 
the  property  which  are  patent,  need  not  in  general  be  referred  to. 
Oldfield  V.  Round,  6  Ves.  508,  see  post,  p.  1065.  As  to  inquiring  into 
the  terms  of  a  tenancy  by  a  purchaser,  see  post,  Chap.  XI.  If  the 
tenant  in  possession  holds  adversely,  it  must  be  so  stated,  and  it  will 
be  a  misdescription,  in  such  a  case,  to  state  that  the  purchaser  will  be 
entitled  to  the  rent  on  completion.  Lachlan  v.  Reynolds,  Kay,  52. 
A  purchaser  is  bound  to  take  notice  of  the  incidents  of  tenure  ;  for  in- 
stance, on  a  sale  of  copyhold  property,  that  the  minerals  cannot  be 
worked  nor  the  timber  cut  without  the  consent  of  the  lord  of  the 
manor.     Hayford  v.  Criddle,  22  Bea.  477,  480. 

And  with  regard  to  the  locality  of  the  property,  the  particulars  must 
not  mislead.  Thus,  a  house  down  a  passage  and  at  the  back  of  a 
house  in  the  street  is  misdescribed  as  being  in  the  street.  Stanton  v. 
Tattersall,  1  Sm.  &  G.  529 ;  cons,  and  qu.  White  v.  Bradshaw,  16 
Jur.  738,  and  comp.  the  observations,  Sug.  V.  &  P.,  14th  ed.,  23,  n.  (m). 
In  this  case  a  house  was  sold  in  London  as  "  No.  39,  Eegency  Square, 
Brighton."  It  was  not  in  the  square,  but  in  a  side  street,  and  was 
smaller  than  the  houses  in  the  square  and  commanded  no  sea  view, 
but  it  was  the  known  description  in  the  neighbourhood  and  was  rated 
by  such  description ;  the  purchaser,  who  bought  without  previous 
inquiry,  was  held  to  his  purchase.  This  decision  is  questioned,  and, 
it  would  seem,  justly  so,  by  Lord  St.  Leonards.  See,  however,  the 
arguments  contra  and  in  favour  of  the  decision,  Dart,  V.  &  P.  5th  ed. 
136.     Cons.  Denny  v.  Hancock,  L.  E.,  6  Ch.  1. 

A  house  being  No.  2,  is  misdescribed  as  No.  4  {Leach  v.  Mullett,  3 
C.  &  P.  115),  No.  4  being  in  better  repair  than  No.  2.  In  this  case 
the  objection  of  course  was  that  as  No.  2  was  not  bought,  but  No.  4 
was,  there  was  really  therefore  no  contract.  It  is  a  misdescription  also  to 
state  that  a  place  is  only  one  mile  from  a  borough  town,  when  in  fact  it  is 
three  or  four  miles  from  it.  D.  of  Norfolk  v.  Worthy,  1  Camp.  337. 
Sometimes  the  misdescription  is  of  such  a  nature  as  to  amount  to  a 
mere  puff,  and  will  not  entitle  the  purchaser  either  to  rescind  the 
contract  or  to  an  abatement ;  as  where  there  is  an  inaccurate  or  vague 
statement  that  land  is  uncommonly  rich  water  meadow  {Scott  v.  Han- 
son, 1  Sim.  13),  or  that  in  course  of  time  it  may  be  covered  with  a 
valuable  deposit,  and  be  considerably  improved  at  a  moderate  cost 
{Dimmock  v.  Hallett,  L.  E.,  2  Ch.  21),  or  that  the  property  stands 
on  a  fine  vein  of  coal.  Colby  v.  Gadsden,  34  Bea.  416.  So  where  a 
small  farm-house  is  described  as  a  desirable  residence  for  a  family  of 
distinction.  Magennis  v.  Fallon,  2  Moll.  561,  587  ;  see  Johnson  v. 
Smart,  2  Giff.  151. 

But  a  positive  misdescription  as  to  a  material  matter  will  not  often 
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be  considered  as  unimportant  or  a  mere  puff.  Not,  for  instance,  where 
dilapidated  buildings  are  described  as  good  and  substantial  but  un- 
finished buildings  {Robinson  v.  Mtisgrove,  8  C.  &  P.  469) ;  a  house, 
partly  brick  and  partly  timber  built,  as  brick  built.  Powell  v.  Douhhlc, 
Sug.  V.  &  P.,  14th  ed.,  29.  Nor  where  a  house  is  described  as  being 
well  supplied  with  water,  when  in  fact  it  can  only  be  obtained  from  a 
water  company  at  a  high  rate.  Lcylancl  v.  Illingicorth,  2  D.,  F.  &  J. 
248.  And  if  the  defect  be  a  latent  one,  and  there  has  been  industrious 
concealment  by  the  vendor,  the  purchaser  will  not  be  bound.  Shirley 
T.  Stratton,  1  B.  C.  C.  440.  But  if  the  purchaser  was  aware  of  the 
defect  when  he  bought,  and  knew  that  the  description  was  false,  he 
will  be  bound,  though  in  some  cases  he  may  be  entitled  to  compensq,- 
tion.  See  Dyer  v.  Hargrave,  10  Ves.  505.  And  as  a  general  rule, 
where  the  purchaser  has  knowledge  or  means  of  knowledge,  and  exer- 
cises his  own  judgment,  the  rule  caveat  emptor  applies.  See  Haywood 
V.  Cope,  25  Bea.  140. 

When  a  defect  is  patent  and  can  be  ascertained  by  inspection,  the 
purchaser  is  in  general  bound  to  take  the  property  notwithstanding 
the  defect,  as  in  the  case  of  a  right  of  way  which  is  apparent.  Old- 
field  V.  Round,  5  Ves.  508 ;  see  Gibson  v.  D'Este,  nom.  Wilde  v. 
Gibson,  1  H.  L.  C.  605.  In  a  case  at  law,  however,  it  was  held 
that  where  some  of  the  buildings  comprised  in  a  lease  had  been  re- 
moved it  was  necessary  expressly  to  state  the  fact,  and  that  the  vendor 
was  not  protected  merely  because  he  had  not  referred  to  them  in  the 
particulars.  Granger  v.  Wo7-ms,  4  Camp.  83.  And  property  must 
not  be  described  so  as  to  lead  a  purchaser  to  suppose  that  there  are 
no  easements  when  there  are.  See  Shackleton  v.  Sutcliffe,  1  De  G.  & 
S.  609.  But  a  purchaser  is  bound  to  take  notice  of  the  rights  of 
third  persons  affecting  the  property,  when  such  rights  are  evidenced 
by  something  apparent  on  the  property  itself.  Thus  where  purchasers 
of  mines  entered  into  possession  under  an  agreement,  and  commenced 
mining  operations,  which  were  visible,  but  took  no  conveyance,  and 
afterwards  the  land  was  sold  without  any  exception  of  the  mines,  the 
purchaser  of  the  land  was  held  bound  by  notice  of  the  agreement  as  to  the 
mines,  although  it  appeared  that  mining  operations  had  been  suspended 
prior  to  his  purchase.  Holmes  v.  Powell,  8  D.,  M.  &  G.  572.  See  the 
evidence,  ib.  575,  and  the  judgment  of  Turner,  L.J.,  ib.  582,  583.  In 
Cavander  v.  Bulteel,  L.  R.,  9  Ch.  82,  James,  L.J.,  commenting  on  the 
previous  case,  observed  that  he  was  not  prepared  to  go  the  length  of  all  the 
dicta  in  it,  it  was  difficult  to  see  how  a  possession  of  which  there  were  no 
visible  signs  could  put  a  purchaser  on  inquiry  and  so  affect  him  with  notice. 

It  is  an  important  misdescription,  if  premises  are  stated  to  be 
calculated  for  the  sale  of  particular  things,  which  under  the  lease 
cannot  be  sold  without  a  breach  of  covenant.  Flight  v.  Booth,  1 
B.  N.  C.  370.  So  where  premises  are  untruly  described  as  being  fit 
for  building  purposes.  Dykes  v.  Blake,  4  B.  N.  C.  463,  476; 
Shackleton  v.  Sutcliffe,  1  De  G.  &  S.  609.  A  statement  in  particulars 
that  the  property  is  on  lease  for  a  term  to  "  a  most  desirable  tenant,'' 
upon  the  faith  of  which  the  purchaser  buys,  is  material,  and  if  untrue  ^ 
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entitles  him  to  rescind  the  contract.  Smith  v.  Land,  dc,  Corp.  28 
Ch.  D.  7.  And  although  there  may  be  no  naisdescription  in  the 
strict  sense  of  the  term,  the  property  may  turn  out  to  be  incapable  of 
being  enjoyed  in  the  ordinary  way  of  such  property,  in  which  case  the 
purchaser  will  not  be  bound.  Thus  there  may  be  no  access  to  the 
property.  Denne  v.  Light,  8  D.,  M.  &  G.  774;  see  Curling  v. 
Austin,  2  Dr.  &  Sm.  129.  So,  when  a  ground  rent  is  sold,  but  there 
is  no  power  to  distrain  {Langfurd  v.  Selmes,  3  K.  &  J.  220),  unless 
the  particulars  or  conditions  disclose  the  difficulty.  Smith  v.  Watts,  4 
Drew.  338. 

With  reference  to  the  preceding  cases  it  may  be  stated  that  in 
general,  where  there  is  a  misdescription  as  to  some  matter  which 
affects  the  title  or  interest  of  the  vendor  in  the  property,  it  is  no 
ground  for  compensation,  even  where  there  is  a  compensation  clause 
(Flight  V.  Booth,  1  B.  N.  C.  370,  376,  post,  Sec.  2),  and  the  purchaser 
may  rescind  the  contract.  And  although  he  may  be  willing  to  com- 
plete with  compensation,  and  although  there  is  a  compensation  clause, 
still  if  there  is  the  usual  clause  enabling  the  vendor  in  such  cases  to 
rescind  the  contract,  he  may  do  so.  Mawson  v.  Fletcher,  L.  K.,  6 
Ch.  91.  So  if  the  amount  of  compensation  cannot  be  estimated. 
Brooke  v.  Rounthwaite,  5  Ha.  298. 

In  some  few  exceptional  cases,  in  which  equity  considers  that  the 
purchaser  does  substantially  get  what  he  purchased,  he  has  been 
compelled  to  take  what  the  vendor  can  give,  and  an  abatement  in  the 
purchase-money  for  the  rest.  Thus  quit  rents,  to  which  the  property 
is  liable,  are  a  subject  of  compensation,  and  rent-charges,  if  small, 
but  not  otherwise.  Esdaile  v.  Stephenson,  1  S.  &  S.  122.  As  to 
dower,  see  Wilson  v.  Williams,  3  Jur.,  N.  S.  810.  And  a  slight 
difference  in  the  length  of  a  term  is  a  subject  of  compensation.  Halsey 
V.  Grant,  13  Yes.  73,  77.  But  this  equitable  jurisdiction  will  be  very 
cautiously  exercised  where  there  is  no  compensation  clause.  The  vendor 
sells.  It  is  his  business  to  know  and  describe  the  property  accurately ; 
any  misdescription  which  reasonably  justifies  the  purchaser  in  saying 
that  he  has  been  misled  will,  it  is  conceived,  restrain  a  court  of  equity 
from  enforcing  the  contract.  Consider  the  judgments  in  Dreive  v. 
Hanson,  6  Ves.  675,  and  Halsey  v.  Grant,  13  Ves.  73 ;  Martin  v. 
Cotter,  3  J.  &  L.  496,  512.  In  one  case  a  purchaser,  under  an  agree- 
ment to  take  a  lease  for  thirty-one  years,  was  compelled  to  take  a 
lease  for  twenty-one  years,  with  a  covenant  for  a  further  term  of  ten 
years  with  compensation,  but  this  was  under  special  circumstances. 
Hanbury  v.  Litchfield,  2  M.  &  K.  629.  As  regards  the  rights  of  the 
purchaser,  however,  he  may,  in  general,  where  there  is  a  material 
misdescription,  have  what  the  vendor  can  give,  with  an  abatement  for 
what  he  cannot.  Mortlock  v.  Buller,  10  Ves.  315  ;  Burroio  v.  Scam- 
mell,  19  Ch.  D.  175.  But  this  is  subject  to  the  vendor's  right  to 
rescind  the  contract,  if  he  has  reserved  such  a  right  by  the  conditions 
of  sale.  Mawson  v.  Fletcher,  L.  R.,  6  Ch.  91 ;  comp.  Nelthorpe  v. 
Holgate,  1  Col.  203,  where  the  sale  was  of  an  estate  in  fee  in  posses- 
sion, but  in  fact  it  was  in  reversion  and  subject  to  a  life  interest, 
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which  was  known  to  the  vendor  ;  it  was  held  that  he  was  hound  to 
convey  his  reversion  with  an  abatement  in  price  for  the  life 
interest. 

In  Cato  V.  Thompson,  9  Q.  B.  D.  616,  Jessel,  M.E.,  observed, 
p.  618,  "I  think  that  the  cases  of  specific  performance  with  com- 
pensation ought  not  to  be  extended.  In  many  of  them  a  bargain 
substantially  different  from  that  which  the  parties  entered  into  has 
been  substituted  for  it  and  enforced,  which  is  not  right." 

A  purchaser  should  not  proceed  in  the  treaty  after  ho  becomes 
aware  of  the  misdescription,  if  he  intends  to  rescind  the  contract. 
Fordyce  v.  Ford,  4  B.  C.  C.  494  ;  Murrell  v.  Goodyear,  1  D.,  F.  & 
J.  43'2.  See  further,  on  the  subject  of  compensation,  Sec.  2,  Conditions 
of  Sale. 

As  regards  misdescription  or  mistake  as  to  quantity,  it  is  subject  to 
somewhat  different  considerations.  Where  it  is  slight  (particularly  if 
the  description  be  "  more  or  less  "  or  "  about  "),  it  is  no  ground,  in 
general,  for  the  rescission  of  the  contract,  though  it  may  be  for  com- 
pensation or  abatement,  notwithstanding  there  may  be  no  condition 
on  the  subject.  Hill  v.  Buckley,  17  Ves.  394  ;  M'Queen  v.  Farquhar, 
11  Ves.  467  ;  Portman  v.  Mill,  2  Euss.  570.  Where  by  mistake  a 
lessor's  agent  accepted  a  lessee's  offer  to  take  a  farm  of  a  specific 
number  of  acres  at  a  certain  rent,  the  lessor  having  only  a  less  number 
of  acres  to  let,  it  was  held  that  the  lessee  was  entitled  to  have  a  lease 
of  the  less  number  of  acres,  at  a  corresponding  reduction  of  rent. 
McKenzie  v.  Hesketh,  7  Ch.  D.  675. 

It  is  a  misdescription  to  refer  to  land  generally  as  containing  a 
certain  number  of  acres,  where  the  vendor  is  only  entitled  to  an  un- 
divided part  of  the  land,  although  on  a  partition,  his  interest  will  amount 
to  the  number  of  acres  mentioned,  if  by  the  misdescription,  the  pur- 
chaser is  induced  to  purchase  what  he  cannot  have.  Arnold  v.  Arnold, 
14  Ch.  D.  270.  In  one  case  compensation  was  refused  to  the  purchaser 
where  the  property  was  described  as  containing  forty-one  acres  more 
or  less,  but  in  fact  it  contained  only  thirty-five  or  thirty-six.  ]J'inch 
V.  Winchester,  1  V.  &  B.  375.  But  in  a  case  of  this  description  much 
might  depend  upon  the  value  of  the  property  per  acre.  Where  it  is 
considerable,  it  seems  only  reasonable  that  the  court  should  supply  a 
compensation  clause  where  there  is  none.  If  the  difference  is  very 
considerable  it  is  not  a  case  for  compensation  at  all,  but  for  rescission 
of  the  contract.  E.  Durham  v.  Legard,  34  Bea.  611.  See  further 
on  this  subject  the  cases  on  compensation  where  there  is  a  compensa- 
tion clause,  post.  Sec.  2. 

In  connection  with  this  subject  it  may  be  observed,  that  the  measure 
of  an  acre,  rood,  and  pole,  or  perch,  is  now  regulated  by  the  41  &  42 
Vict.  c.  49,  see  3rd  Schedule,  Part  I.  The  customary  acre  was 
sometimes  less  than  the  statute  acre,  according  to  the  part  of  the 
country  where  the  land  was  situate.  See  Portman  v.  Mill,  2  Russ.  570. 
If  plans  are  referred  to  they  should  be  accurate,  and  disclose  all 
rights  of  way,  &c.,  if  any  exist.  Dykes  v.  Blake,  4  B.  N.  C.  463 ; 
see  Pope  v.  Garland,  4  Y.  &  C.  394,  403 ;  Gibson  v.  D'Este,  2 
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Y.  C.  C.  542.  Where  the  plan  shows  a  contemplated  new  street  on 
the  vendor's  land,  there  is  no  implied  contract  by  the  vendor  to  make 
the  street.  Feoff.  Heriot's  Hosp.  v.  Gibson,  2  Dow.  301 ;  see  Randall 
V.  Hall,  4  De  G.  &  S.  343.  But  a  contract  by  the  vendor  to  make 
roads  may,  in  some  cases,  be  inferred  from  a  plan,  the  plan  being 
connected  with,  and  referred  to  by,  the  particulars.  Peacock  v.  Pen- 
son,  11  Bea.  355.  And  representations  of  intended  improvements 
which  formed  an  inducement  to  the  contract  may  be  an  answer  to  a 
suit  for  specific  performance  by  the  vendor.  Myers  v.  Watson,  1 
Sim.,  N.  S.  523.  So  a  purchaser  who  has  reasonable  grounds  for 
contending  that  he  was  misled  by  a  plan  (though  unintentionally  so 
on  the  vendor's  part),  and  that  he  entered  into  the  contract  under  a 
mistake,  will  not  be  bound.  See  Baskcomb  v.  Beckicith,  L.  E.,  8  Eq. 
100.  Nor  will  he,  although  the  plan  may  not  be,  strictly  speaking, 
inaccurate,  if  by  means  of  it,  assisted  by  an  actual  inspection  of  the 
property,  he  is  misled  as  to  the  boundaries  of  the  property,  the  mistake 
being  in  the  opinion  of  the  court  a  natural  one  for  him  to  make  under 
the  circumstances.  Denny  v.  Hancock,  L.  R.,  6  Ch.  1.  To  avoid 
mistakes  in  such  cases  there  should  be  an  explanatory  statement  in 
the  particulars.     lb.     See  Arnold  v.  Arnold,  14  Ch.  I).  270. 

Sec.  2. — Conditions  of  Sale. 
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The  preliminary  observations  as  to  the  mode  of  framing  particulars 
of  sale  {ante,  p.  1061)  apply  equally  to  conditions  of  sale.  They  should 
be  clear,  and  should  state  in  precise  and  unambiguous  language 
everything,  by  which  the  vendor  intends  the  purchaser  to  be  bound. 
Thus,  a  condition  which  does  not  fairly  state  the  objection  to  the  title 
against  which  it  is  directed  is  not  binding  on  the  purchaser.  Beioley 
V.  Carter,  L.  E.,  4  Ch.  230.  And  this  principle  is  of  general  appli- 
cation, for  the  purchaser  must  not  be  misled.  See  Seaton  v.  Mapp, 
2  Coll.  562. 


Biddings.]  Prior  to  the  statute  presently  noticed,  the  vendor 
might,  according  to  the  rule  and  practice  in  equity,  have  appointed 
one  person  to  bid  so  as  to  prevent  a  sale  at  an  undervalue.  Smith  v. 
Clarke,  12  Ves.  477 ;  Woodward  v.  Miller,  2  Coll.  279 ;  see,  how- 
ever, Mortimer  v.  Bell,  L.  E.,  1  Ch.  10.  But  if  several  puffers  were 
employed  the  sale  was  bad  even  in  equity.  Smith  v.  Clarke,  12  Ves. 
477,  482.  So,  if  the  sale  was  without  reserve  and  one  bidder  was 
employed.  Meadows  v.  Tanner,  5  Madd.  34.  At  law,  however,  the 
employment  of  one  puffer  rendered  the  sale  bad.  Thornett  v.  Haines, 
15  M.  &  W.  367.  This  conflict  between  courts  of  law  and  equity  no 
longer  exists.  For  by  the  30  &  31  Vict.  c.  48  (in  operation  since 
1st  August,  1867),  after  reciting  the  conflict  between  courts  of  law 
and  equity  as  to  the  validity  of  sales  where  a  puffer  has  bid,  it  is 
enacted,  that  where  a'  sale  would  in  consequence  be  invalid  at  law  it 
shall  be  so  in  equity  (s.  4).  That  the  particulars  or  conditions  of 
sale  by  auction  of  any  land  (meaning  any  interest  in  any  messuages, 
lands,  tenements  or  hereditaments  of  whatever  tenure  (s.  3))  shall 
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state  whether  such  land  will  be  sold  without  reserve  or  subject  to  a 
reserved  price,  or  whether  a  right  to  bid  is  reserved.  If  it  is  stated 
that  such  land  will  be  sold  without  reserve  or  to  that  effect,  that  it 
shall  not  be  lawful  for  the  seller  to  employ  any  person  to  bid  at  such 
sale  or  for  the  auctioneer  to  take  knowingly  any  bidding  from  any 
such  person  (s.  5).  See  Dimmoch  v.  Hallett,  L.  R.,  2  Ch.  21,  a  case 
before  the  act. 

And  where  any  sale  by  auction  of  land  is  declared  either  in  the 
particulars  or  conditions  of  such  sale  to  be  subject  to  a  right  for  the 
seller  to  bid,  it  shall  be  lawful  for  the  seller  or  any  one  person  on  his 
behalf  to  bid  at  such  auction  in  such  manner  as  he  may  think  proper 
(s.  6).  In  Gilliat  v.  Gilliat  (L.  E.,  9  Eq.  60),  though  the  sale  (by 
the  court)  was  "subject  to  a  reserved  bidding,"  it  was  held  to  be  illegal 
to  employ  a  person  to  bid  up  to  the  reserved  price,  a  distinction  being 
taken  between  a  reserved  bidding  and  a  reserved  right  to  bid  (see  s.  6). 
The  practice  of  opening  biddings  in  equity  is  discontinued  (s.  7,  post, 
Chap.  V.) ;  but  except  as  aforesaid  nothing  in  the  act  is  to  affect  sales 
by  the  court  (s.  8).  A  bidding  may  be  retracted  at  any  moment  before 
the  lot  is  actually  knocked  down.  And  a  condition  to  the  contrary 
would  not  probably  be  binding  (Sug.  V.  &  P.,  14th  ed.,  14),  unless 
the  sale  is  by  order  of  the  court,  when  it  would  be  binding  on  those 
who  agree  to  the  sale.     F7-eer  v.  Rimner,  14  Sim.  391. 

Title  and  Abstract  o/.]  There  is  sometimes  a  condition  that  the 
abstract  of  title  shall  be  delivered  at  a  certain  time,  when  this  is  the 
case  the  condition  must  be  substantially  complied  with.  In  the  absence 
of  any  condition  on  the  point,  all  the  vendor's  interest  is  included. 
Boiccr  V.  Cooper,  2  Ha.  408.  And  a  condition  to  make  a  good  title  is 
implied  where  there  is  no  qualifying  condition.  Doe  v.  Stanion,  1  M. 
&  W.  695,  701  ;  WortUngton  v.  Warrington,  5  C.  B.  635.  But  the 
vendor  may  make  any  conditions  as  to  title ;  for  example,  that  the 
purchaser  shall  take  such  title  as  the  vendor  has.  Wilmot  v.  Wilkin- 
son, 6  B.  &  C.  506  ;  see  Lethbridge  v.  Kirkman,  2  Jur.,  N.  S.  372  ; 
Hiime  V.  Pocock,  L.  R.,  1  Ch.  879.  But  conditions  of  this  descrip- 
tion must  be  free  from  ambiguity.  Seaton  v.  Mapp,  2  Coll.  556; 
Crnse  v.  Noivell,  2  Jur.,  N.  S.  536  ;  see  Franc  v.  Wright,  4  Madd. 
364,  post,  p.  1072.     And  they  must  not  be  misleading. 

A  condition  of  sale  is  bad  as  misleading,  (1)  if  it  requires  the 
purchaser  to  assume  what  the  vendor  knows  to  be  false  ;  (2)  if 
it  states  that  the  state  of  the  title  is  not  accurately  known,  when 
in  fact  it  is  known  to  the  vendor.  Broad  v.  Munton,  12  Ch.  D. 
131.  Where  the  condition  was  that  the  title  to  the  beneficial 
ownership  should  commence  with  the  will  of  A.,  and  the  purchaser 
must  assume  that  A.  was  at  his  death  beneficially  entitled  to  the 
property  in  fee  simple  free  from  incumbrances,  and  A.  had  contracted 
before  his  death  for  the  purchase  of  the  property,  but  it  was  not  till 
many  years  after  his  death  that  the  title  was  made  out,  the  property 
conveyed,  and  the  purchase-money  paid  :  it  was  held  that  the  pur- 
chaser was  not  bound  by  the  condition  of  sale,  and  the  vendor  de- 
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cliHing  an  open  reference  as  to  title,  his  bill  for  specific  performance 
was  dismissed  with  costs.     Harnett  v.  Baker,  L.  R.,  20  Eq.  50. 

A  statement  in  an  agreement  that  it  is  understood  that  the  vendor  has 
a  particular  title,  e.g.,  an  estate  for  two  lives,  means  that  he  is  not  to 
show  any  greater  interest,  and  does  not  preclude  the  purchaser  from 
requiring  proof  of  the  title  stated.  Worthington  v.  Warrington,  5 
C.  B.  635. 

A  condition  that  if  the  purchaser's  counsel  should  be  of  opinion 
that  a  good  title  cannot  be  made,  the  contract  shall  be  void,  is  binding 
on  vendor  and  purchaser,  and  the  vendor  cannot  claim  specific  per- 
formance with  an  abatement  in  price  for  the  defect.  Williams  v. 
Edwards,  2  Sim.  78.  Comp.  Nelthorpe  v.  Holgate,  1  Col.  203,  ante, 
p.  1066.  A  contract  for  sale  "  subject  to  the  approval  of  the  title  by 
the  purchaser's  solicitor,"  cannot,  in  the  absence  of  mala  fides  or  un- 
reasonableness on  the  part  of  the  purchaser  or  his  solicitor,  be  en- 
forced if  the  purchaser's  solicitor  disapproves  of  the  title.  Hudson  v. 
Buck,  7  Ch.  D.  683. 

Where  the  condition  states  that  the  vendor  has  only  an  equitable 
title,  the  purchaser  cannot  require  a  legal  one.  Ashivorth  v.  Mounsey, 
9  Ex.  175.  In  the  absence  of  a  condition  to  the  contrary  the  vendor 
of  leaseholds  was  obliged  formerly  to  produce  the  lessor's  title  (Souter 
V.  Drake,  5  B.  &  Ad.  992),  unless  both  vendor  and  purchaser  claimed 
under  the  same  instrument.  Phipps  v.  Child,  3  Drew.  709.  But 
under  a  condition  that  the  lessor's  title  should  not  be  produced  it 
might  have  been  shown  aliunde,  that  it  was  bad  {Shepherd  v.  Keat- 
ley,  1  C.  M.  &  E.  117) ;  although  under  a  condition  that  the 
lessor's  title  should  not  be  shown  or  inquired  into,  it  was  held  that  it 
could  not  be  shown  to  be  bad.  Hume  v.  Bentley,  5  De  G.  &  S.  520. 
In  Waddell  v.  Wolfe,  L.  E.,  9  Q.  B.  515,  the  condition  was  "  that  no 
requisition  or  inquiry  shall  be  made  respecting  the  title  of  the  lessor 
or  his  superior  landlord,  or  his  right  to  grant  such  underlease."  It 
was  held  that  the  purchaser  might  show  aliunde  that  the  lessor  had 
no  power  to  grant  the  lease.  See  Smith  v.  Robinson,  13  Ch.  D.  148, 
and  comp.  Darlington  v.  Hamilton,  Kay,  550.  There  have,  however, 
been  various  statutory  provisions  which  materially  affect  the  rules 
previously  existing  with  reference  to  sales  of  leasehold  interests.  By  the 
37  &  38  Vict.  c.  78,  in  the  completion  of  any  contract  made  after  31st 
December,  1874,  under  a  contract  to  grant  or  assign  a  term  of  years, 
whether  derived  or  to  be  derived  out  of  a  freehold  or  leasehold  estate, 
the  intended  lessee]or  assign  shall  not  be  entitled  to  call  for  the  title  to 
the  freehold,  s.  2  (1).  'Trustees,  vendors,  or  purchasers  may  buy  or 
sell  without  excluding  the  operation  of  this  section  (3).  This  has  not 
altered  the  rule  that  a  lessee  has  constructive  notice  of  his  lessor's 
title,  but  a  lessee  is  now  in  the  same  position  with  regard  to  notice  as 
if  he  had,  before  the  act,  stipulated  not  to  inquire  into  his  lessor's 
title.  Patman  v.  Harland,  17  Ch.  D.  353.  By  the  Conveyancing 
Act,  1881,  44  &  45  Vict.  c.  41,  s.  3  (1),  under  a  contract  to  sell  a 
term  of  years  derived  out  of  a  leasehold  interest  in  land,  the  intended 
assign  shall  not  have  the  right  to  call  for  the  title  of  the  leasehold 
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reversion.  (4.)  Where  land  sold  is  teld  by  lease  (or  under-lease  (5) ), 
unless  the  contrary  appears,  the  purchaser  shall  assume  that  it  (and 
every  superior  lease  (5) )  was  duly  granted  ;  and  on  production  of  the 
receipt  for  the  last  payment  of  rent  due  before  the  date  of  actual  com- 
pletion of  the  purchase,  that  all  the  covenants  and  provisions  of  it 
(and  every  superior  lease  (5)  )  have  been  duly  performed  and  observed 
up  to  the  date  of  actual  completion  of  the  purchase.  These  provisions 
apply  only  so  far  as  a  contrary  intention  is  not  expressed  in  the  con- 
tract (9),  and  only  to  titles  and  purchases  on  sales  (8)  made  after  the 
commencement  of  the  act,  1st  Jan.  1882.  A  receipt  for  a  peppercorn 
rent  is  not  sufficient  within  this  section.  In  re  Moody,  Yates  Contract, 
80  Ch.  D.  344.  But  the  purchaser  is  not  bound  to  complete  where 
on  a  contract  independently  of  this  section,  and  containing  similar 
stipulations,  specific  performance  would  not  be  enforced  against  him  (11). 

By  s.  13  (1),  on  a  contract  to  grant  a  lease  for  a  term  of  years  to 
be  derived  out  of  a  leasehold  interest,  with  a  leasehold  reversion,  the 
intended  lessee  shall  not  have  the  right  to  call  for  the  title  to  that 
reversion. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  contract,  and  shall  have  effect  subject  to  the 
terms  of  the  contract  and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  contracts  made  after  the  com- 
mencement of  this  act  (1st  Jan.  1882). 

By  the  Amending  Act  of  1882,  45  &  46  Vict.  c.  39,  s.  4  (1.), 
where  a  lease  is  made  under  a  power  contained  in  a  settlement, 
will,  Act  of  Parliament,  or  other  instrument,  any  preliminary  contract 
for  or  relating  to  the  lease  shall  not,  for  the  purpose  of  the  deduction 
of  title  to  an  intended  assign,  form  part  of  the  title,  or  evidence  of  the 
title,  to  the  lease. 

(2.)  This  section  applies  to  leases  made  either  before  or  after  the 
commencement  of  this  act. 

On  a  sale  by  assignees  of  such  interest  as  the  bankrupt  had,  an 
abstract  of  which  could  be  seen,  it  was  held  that  no  other  title  could 
be  required  than  the  assignees  had.  Freme  v.  Wright,  4  Madd.  364. 
And  under  an  agreement  to  accept  the  title  without  dispute,  the  pur- 
chaser can  make  no  objections.  Dulie  v.  Barnctt,  2  Coll.  337.  But 
a  condition  that  the  vendor  shall  not  be  bound  to  produce  a  title  prior 
to  the  last  conveyance  does  not  bind  a  purchaser  to  accept  a  title 
defective  on  the  face  of  the  abstract.  Sellick  v.  Trevor,  11  M.  &  W. 
722.  A  condition  to  make  a  good  title  will. not  be  qualified  by  another 
condition  that  the  vendor  shall  only  be  bound  to  produce  the  deeds  in 
his  possession,  and  in  such  a  case  the  purchaser  is  entitled  to  have 
the  abstract  properly  verified.     Southhy  v.  Hutt,  2  M.  &  Cr.  207. 

Conditions  that  the  title  shall  commence  with  a  particular  deed,  and 
that  the  purchaser  shall  not  call  for  the  production  of  the  prior  title  or 
any  prior  deed,  are  common,  and,  in  general,  protect  the  vendor  from 
being  compelled  to  go  into  the  prior  title. 

By  the  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  42,  s.  3  (2), 
where  land  of  copyhold  or  customary  tenure  has  been  converted  into 
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freehold  by  enfranchisement,  then,  under  a  contract  to  sell  and  convey 
the  freehold,  the  purchaser  shall  not  have  the  right  to  call  for  the  title 
to  make  the  enfranchisement. 

(3.)  A  purchaser  of  any  property  shall  not  require  the  production, 
or  any  abstract  or  copy,  of  any  deed,  will,  or  other  document,  dated  or 
made  before  the  time  prescribed  by  law,  or  stipulated,  for  commence- 
ment of  the  title,  even  though  the  same  creates  a  power  subsequently 
exercised  by  an  instrument  abstracted  in  the  abstract  furnished  to  the 
purchaser ;  nor   shall  he  require  any  information,   or  make  any  re- 
quisition, objection,  or  inquiry,  with  respect  to  any  such  deed,  will,  or 
document,  or  the  title  prior  to  that  time,  notwithstanding  that  any 
such  deed,   will,  or  other  document,  or  that  prior  title,  is  recited, 
covenanted  to  be  produced,  or  noticed ;  and  he  shall  assume,  unless 
the  contrary  appears,  that  the  recitals,   contained  in  the  abstracted 
instruments,  of  any  deed,  will,  or  other  document,  forming  part  of 
that  prior  title,  are  correct,  and  give  all  the  material  contents  of  the 
deed,  wUl,  or  other  document  so  recited,  and  that  every  document  so 
recited  was  duly  executed  by  all  necessary  parties,  and  perfected  if  and  as 
required  by  fine,  recovery,  acknowledgment,  enrolment,  or  otherwise. 
This  section  applies  only  to  sales  made  after  the  commencement  of 
this  act,  1st  Jan.  1882  (10).     And  so  as  to  a  purchaser  not  being 
bound  to  complete  where  specific  performance  could  not  be  enforced. 
See  ante,  p.  1072.     A  condition  similar  to  this  statutory  provision  was 
common  in  conditions  of  sale.     Notwithstanding  this,  it  was  held  that 
if  the  deeds  produced  show  that  the  property  is  or  may  be  prejudici- 
ally affected  by  deeds  not  produced,  the  purchaser  will  not  be  bound, 
although  there  may  be   the    usual   compensation   clause.     Thus,   if 
property  is  sold  as  freehold,  and  the  deeds  produced  show  that  it  is 
bound  by  covenants  and  conditions  in  deeds  not  produced,  the  pur- 
chaser may  rescind  the  contract.     Phillips  v.   CaldcleugJi,  L.  R.,  4 
Q.  B.  159  ;  see  Par?-  v.  Lovegrove,  4  Drew.  170,  180.     On  a  sale  by 
trustees  the  title  should  not  be  made  to  commence  with  a  deed  of 
recent  date  if  they  can  give  an  earlier  title,  nor  should  the  recitals  in 
such  a  deed  be  made  conclusive  evidence  of  what  is  recited.     Dunn  v. 
Flood,  25  Ch.  D.  629.     However  large  the  powers  of  trustees  as  to 
conditions,   they  should  exercise  them    in  a  reasonable    and   proper 
manner,  and   they  must  not  improvidently  introduce  a  depreciatory 
condition  for  which   there  is  no  necessity.     See  per  James,  L.J., 
Dance  v.  Goldingham,  L.  R.,  8  Ch.  p.  909.     Where  there  was  a  con- 
dition against  producing  the  title  (which  was  to  be  marketable  and 
comvience  with  the  freeholder)  prior  to  a  lease  to  the  vendor,  and  it 
appeared  that  he  had  mortgaged  and  dealt  with  the  agreement  for  the 
lease,  the  purchaser  was  held  entitled  to  investigate  the  dealings  with 
the  agreement.     Rhodes  v.  Ibbetson,  4  D.  M.  &  G.  787.     And  the 
purchaser   may   show   aliunde   that   the   title   is  bad.     Shepherd  v. 
Keatley,  1  C.  M.  &  R.  117.     The  condition  also  will  not  avail  if  the 
abstract  shows  no  title  in  the  vendor.     Sellick  v.  Trevor,  11  M.  & 
W.  722. 

In  Darlington  v.  Hamilton,  Kay,  550 — 558,  Wood,  V.-C,  observed, 
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"It  is  quite  clear  that  whatever  may  be  the  terms  of  the  condition  of 
sale,  if  the  purchaser  obtains  information  aliunde  that  the  title  of  the 
vendor  is  not  clear  and  distinct,  he  has  a  right  to  insist  upon  the 
objection."  The  distinction  is,  and  it  applies  generally  between  cases, 
where  the  vendor  is  not  to  be  bound  to  produce  evidence  of  a  fact,  and 
cases  in  which  the  fact  is  to  be  accepted  without  question.  In  the 
latter  case  the  purchaser  must  admit  it  with  its  consequences.  See 
Best  v.  Hamand,  12  Ch.  D.  1  ;  and  the  judgment  of  Baggallay,  L.J., 
j'i.p.  10  ;  Waddell  v.  Wolfe,  L.  E.,  9  Q.  B.  516.  This  condition  does  not 
preclude  the  purchaser  from  insisting  on  an  objection  to  the  prior  title 
which  was  not  discovered  through  any  inquiry  made  by  him,  but  was 
accidentally  disclosed  by  the  vendor.  Smith  v.  Robinson,  13  Ch.  D. 
148.  Under  such  a  condition,  semble,  that  sect.  24  of  22  &  23  Vict, 
c.  35,  does  not  apply  to  the  concealment  of  an  incumbrance  prior  to 
the  time  fixed  for  the  commencement  of  the  title.  lb.  Where  the 
conditions  on  the  face  of  them  purport  to  give  only  a  good  holding 
title,  the  purchaser  on  being  relieved  from  them  is  not  entitled  to 
have  more  than  a  good  holding  title.  Broad  v.  Munton,  12  Ch. 
D.  131. 

Where  there  was  a  condition  that  no  requisition  or  objection  should  be 
made  in  respect  of  a  specified  underlease  or  any  other  underlease,  prior  to 
a  particular  date,  it  was  held  that  the  vendor  was  not  protected  against 
requisitions  in  respect  of  an  underlease  not  mentioned  in  the  condi- 
tions, but  known  to  him.  Edwards  v.  Wickwar,  L.  K,  1  Eq.  68. 
See  Peto  v.  Hammond,  30  Bea.  495. 

The  vendor  must  convey,  subject  to  the  conditions,  a  good,  legal 
and  equitable  title,  although,  prior  to  the  conveyance,  he  has  often  an 
equitable  title  only.  See  Avarne  v.  Brown,  14  Sim.  303.  If  he 
intends  to  throw  upon  the  purchaser  the  burthen  of  getting  in  the 
legal  estate,  the  condition  should  expressly  state  that  this  must  be 
done  hy  as  well  as  at  the  expense  of  the  purchaser.  See  Gabriel  v. 
Smith,  16  Q.  B.  847,  post,  p.  1077.  Under  a  special  condition  of  a 
similar  nature,  on  a  sale  by  the  official  manager  of  a  company,  it  was 
held  that  though  the  word  by  was  omitted,  the  purchaser  was  bound 
to  point  out  to  the  vendor  the  person  in  whom  the  legal  estate  was 
vested,  and  from  whom  he  required  a  conveyance.  Sheerness  Well  Co. 
V.  Poison,  3  D.,  F.  &  J.  36. 

On  a  sale  of  leaseholds  there  was  usually  a  condition  that  the  last 
receipt  for  ground  rent  should  be  conclusive  evidence  that  all  the  cove- 
nants had  been  performed.  See  Bull  v.  Hutchens,  32  Bea.  615 ; 
Laicrie  v.  Lees,  14  Ch.  D.  249 ;  Walrond  v.  Haiukins,  L.  E.,  10  c! 
P.  342.  See  now  Conveyancing  Act,  ante,  p.  1072.  It  cannot  perhaps 
be  considered  as  settled  whether  a  condition  of  this  nature  applies  to 
breaches  of  covenant  which  would  continue  to  exist  after  the  comple- 
tion of  the  purchase.  But  in  such  cases  if  there  is  a  decree  for 
specific  performance  against  the  purchaser  not  appealed  from,  he  is 
bound.  Laicrie  v.  Lees,  7  App.  Ca.  19.  Consider  the  judgments 
and  those  in  the  court  below,  14  Ch.  D.  249 ;  and  see  Walrond  v. 
Haukins,  L.  E.,  10  C.  P.  342.     The  safer  plan  would  seem  to  be  to 
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frame  such  a  condition  so  as  to  apply  to  breaches  of  covenant  whether 
of  a  continuing  nature  or  not. 

A  condition  that  the  property  is  sold  subject  to  any  matter  or  thing 
affecting  the  same,  whether  disclosed  at  the  time  of  sale  or  not,  does 
not  relieve  the  necessity  of  disclosing  any  incumbrance  or  liability  of 
which  he  is  aware,  but  simply  protects  him  if  it  should  afterwards 
turn  out  that  the  property  is  subject  to  some  burthen  of  which  he  is 
unaware.  Dart,  V.  &  P.  5th  ed.  p.  156,  ace.  per  Wills,  J.,  Nutting- 
ham,  d-c,  Tile  Co.  V.  Butler,  16  Q.  B.  D.  261,  271. 

The  last  receipt  for  ground-rent  is  usually  sufficient,  but  not  always 
conclusive,  evidence  of  the  title  of  the  person  giving  it.  Pegler  v. 
White,  10  Jur.,  N.  S.  330. 

Identity.]  It  frequently  happens,  that  the  actual  description  of 
property  does  not  correspond  with  that  which  is  contained  in  the 
title-deeds.  In  such  cases  a  vendor  has  frequently  difficulty  in 
adducing  satisfactory  evidence  of  identity.  Keceipts  for  rent  are  fre- 
quently relied  upon  for  this  purpose,  but  more  frequently,  perhaps, 
declarations  of  competent  persons,  showing  that  the  property  sold  is, 
in  fact,  that  which  is  described  in  the  muniments  of  title  ;  or,  if  the 
case  is  one  of  descent,  the  property  of  which  the  ancestor  was  seised, 
or,  at  all  events,  of  which  he  was  the  ostensible  owner. 

On  a  sale  of  copyhold  property,  the  description  on  the  court  rolls, 
unless  it  is  modern,  rarely  corresponds  with  the  true  description ; 
this,  however,  is  immaterial,  if,  in  fact,  the  property  has  been  held  under 
the  description  and  according  to  the  title  shown  on  the  court  rolls. 
Long  V.  Collier,  4  Euss.  267.  A  vendor  may,  however,  by  a  proper 
condition,  relieve  himself  from  the  liability  of  identifying  the  property 
sold  with  that  comprised  in  the  muniments  of  title,  though  not  where 
the  descriptions  in  the  title-deeds  differ  from  each  other,  and  from  the 
particulars.  Flower  v.  Hartopp,  6  Bea.  476.  But  the  property  must, 
in  fact,  exist.  See  Robinson  v.  Musgrove,  2  M.  &  Rob.  92.  And  the 
evidence  given  by  the  title-deeds  must  be  complete,  or  the  purchaser 
will  not  be  bound,  though  the  vendor  is  not  obliged  to  produce  further 
evidence,  unless  he  seeks  to  enforce  the  contract.  Curling  v.  Austin, 
2  Dr.  &  S.  129.  Also  if  lands  of  different  tenure  are  intermixed,  and 
sold  under  this  condition,  the  vendor  is  nevertheless  obliged  to  dis- 
tinguish their  boundaries.  Monro  v.  Taylor,  8  Ha.  57.  On  a  sale 
of  freehold  and  copyhold  lands,  and  the  timber  thereon,  at  a  specified 
valuation,  with  a  condition  that  the  purchaser  should  not  be  required 
to  distinguish  the  freehold  from  the  copyhold  land,  the  purchaser 
must  nevertheless  pay  for  the  timber,  although  it  may  be  on  the  copy- 
hold part,  and  could  not  of  course  be  cut  without  the  lord's  consent. 
Crosse  v.  Lawrence,  9  Ha.  462  ;  comp.  Dawson  v.  Brinckman,  3  Mac. 
&  Q.  53, 

When  the  conditions  state  that  the  quantity  sold  is  presumed  to  be 
correct,  but  that  the  deeds  show  a  less  quantity ;  that  no  compensa- 
tion shall  be  allowed  on  either  side  ;  and  that  no  further  evidence  of 
identity  will  be  given  than  what  is  shown  by  the  deeds ;  the  purchaser 
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cannot  require  evidence  of  identity  beyond  what  is  contained  in  the 
deeds.     Nicoll  v.  Chambers,  11  C.  B.  1010. 

Statements  and  Recitals — EvideTioe.]  A  condition  that  state- 
ments and  recitals  of  matters  contained  in  particular  deeds  shall  be 
conclusive  evidence  of  the  facts  (and  sometimes  of  the  conclusions  of 
law)  stated,  is  common,  as,  in  the  absence  of  such  a  condition,  re- 
citals in  an  instrument  are  only  evidence  against  the  parties  to  it,  and 
those  who  claim  under  them.  Fort  v.  Clarke,  1  Kuss.  601 ;  see 
Alexander  v.  Crosby,  1  J.  &  L.  666. 

The  condition  applies  to  a  statement  that  A.  was  admitted  tenant 
in  tail  to  copyhold  property,  but  it  is  doubtful  whether  it  applies  to 
the  statement  that  he  was  so  admitted  according  to  the  custom  of  the 
manor.  Goold  v.  White,  Kay,  683.  On  a  sale  of  property,  "  land 
tax  redeemed,"  a  statement  in  a  prior  conveyance  that  the  purchase 
was  in  full  for  the  estate,  free  from  land-tax,  does  not,  under  this 
condition,  dispense  with  proof  of  its  redemption.  Buchanan  v. 
Poppleton,  4  0.  B.,  N.  S.  20.  And  notwithstanding  the  condition, 
the  purchaser  may  require  to  be  satisfied  that  the  vendor  has  no 
better  evidence  of  a  material  fact  than  that  stated,  and,  it  would  seem, 
may  require  a  statutory  declaration  that  he  has  not.  Bird  v.  Fox,  11 
Ha.  48.  And  there  must  be  no  misrepresentation.  DrysdaleY.  Mace, 
5  D.,  M.  &  G.  103. 

As  to  recitals  in  a  deed  of  recent  date  on  a  sale  by  trustees,  see 
Dunn  V.  Flood,  25  Ch.  D.,  per  North,  J.,  p.  636.  By  the  37  &  38  Vict. 
c.  78,  in  the  completion  of  any  contract  made  after  31st  December, 
1874,  subject  to  any  stipulation  to  the  contrary,  recitals,  statements, 
and  descriptions  of  facts,  matters,  and  parties  contained  in  deeds,  in- 
struments, acts  of  Parliament,  or  statutory  declarations,  twenty  years 
old  at  the  date  of  the  contract,  shall,  unless  and  except  so  far  as  they 
shall  be  proved  to  be  inaccurate,  be  taken  to  be  sufficient  evidence 
of  the  truth  of  such  facts,  matters,  and  descriptions  (s.  2).  Trustees 
who  are  either  vendors  or  purchasers  may  sell  or  buy  without  ex- 
cluding the  application  of  this  section  (s.  3).  Under  this  section  a 
recital  in  a  conveyance  more  than  twenty  years  old,  that  the  vendor 
was  seised  in  fee  simple,  is  sufficient  evidence  of  that  fact,  and  no 
prior  abstract  of  title  can  be  demanded  except  so  far  as  the  recital  shall 
be  proved  to  be  inaccurate  ;  and  in  such  cases  a  forty  years'  title  is 
not  required.  Bolton  v.  London  School  Board,  7  Ch.  D.  766.  See 
as  to  recitals  under  the  Conveyancing  Act,  1881,  ante,  p.  1073. 

Production  and  Covenants  for  Production  of  Deeds — Custody  of 
— Attested  Copies.]  In  the  absence  of  a  qualifying  condition,  the 
vendor  must  produce  or  procure  the  originals  of  the  abstracted  deeds 
for  examination  by  the  purchaser,  unless  they  are  enrolled,  and  must 
also  on  completion  deliver  them  to  the  purchaser,  or  procure  a  proper 
covenant  to  be  entered  into  with  him  for  the  production  and  furnishing 
attested  copies  of  them.  The  purchaser's  expenses  of  travelHng  to  a 
distance  to  examine  the  abstract  with  the  deeds,  must  in  general  be 
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borne  by  the  vendor  in  the  absence  of  a  condition  throwing  them  upon 
the  purchaser.  Post,  chap.  VII.  sec.  3.  By  the  37  &  38  Vict.  c.  78, 
in  the  completion  of  any  contract  made  after  31st  December,  1874, 
subject  to  any  stipulation  to  the  contrary,  the  liability  of  the  vendor  to 
furnish  the  purchaser  with  a  legal  covenant  to  produce  and  furnish 
copies  of  documents  of  title  shall  not  be  an  objection  to  title  in  case 
the  purchaser  will,  on  the  completion  of  the  contract,  have  an  equitable 
right  to  the  production  of  such  documents  (s.  2  (3)).  Such  covenants 
for  production  as  the  purchaser  can  and  shall  require  shall  be  furnished 
at  his  expense,  and  the  vendor  shall  bear  the  expense  of  perusal  and  exe- 
cution on  behalf  of  and  by  himself,  and  on  behalf  of  and  by  necessary 
parties  other  than  the  purchaser  (s.  2  (4) ).  Trustees  who  are  vendors 
or  purchasers  may  buy  or  sell  without  excluding  the  operation  of  this 
section  (s.  3).  See  now  as  to  acknowledgments  in  place  of  covenants, 
post,  Chap.  XII.  Under  a  condition  that  the  vendor  shall  not  be  bound  to 
produce  deeds  not  in  his  custody,  if  the  person  in  whose  custody  they 
are  refuses  to  produce  them,  the  purchaser  may  refuse  to  complete  the 
contract.  Osborne  v.  Harvey,  7  Jur.  229  ;  Gabriel  y.  Smith,  16  Q.  B. 
817.  In  the  absence  of  a  condition  to  the  contrary  the  purchaser  of 
the  lot  largest  in  value  is  entitled  to  the  custody  of  the  deeds.  Griffiths 
V.  Hatchard,  1  K.  &  J.  17.  Under  a  condition  that  the  purchaser  of  the 
largest  lot  shall  have  the  deeds,  A.,  the  purchaser  of  the  largest  single  lot 
in  value  ,and  extent  is  entitled,  in  preference  to  B.  the  purchaser  of 
several  lots,  in  the  aggregate  exceeding  in  value  and  extent  the  lot 
purchased  by  A.  Scott  v.  Jackman,  21  Bea.  110.  The  expression 
largest  lot  without  more  means  largest  in  superficial  area.  Griffiths  v. 
Hatchard,  sup. 

By  the  37  &  38  Vict.  c.  38,  subject  to  any  contrary  stipulation, 
where  the  vendor  retains  any  part  of  an  estate  to  which  any  documents 
of  title  relate,  he  shall  be  entitled  to  retain  such  documents  (s.  2  (5)). 

In  the  absence  of  a  stipulation  throwing  the  expense  of  attested 
copies  on  the  purchaser,  they  must  be  provided  by  the  vendor.  Dare 
V.  Tucker,  6  Ves.  460  ;  Boughton  v.  Jeivell,  15  Ves.  176  ;  Peterson  v. 
Elices  (31  L.  T.  341),  unless  they  are  of  record,  Cooper  v.  Emery,  1 
Ph.  388.  On  a  sale  by  the  court  of  property  in  lots  where  there  was 
merely  a  statement  in  the  condition  on  the  point,  that  the  purchaser 
of  the  largest  lot  should  enter  into  the  usual  covenant  for  production,  &c. 
with  the  other  purchasers,  it  was  held  that  the  expense  of  the  cove- 
nants was  to  be  borne  by  the  purchasers  requiring  them.  Strong  v. 
Strong,  4  Jur.,  N.  S.  943.  But  see  Sug.  (V.  &  P.  14th  ed.  451, 
n.  {v) ) ;  and  Dart,  V.  &  P.  5th  ed.  143.  A  condition  that  a  cove- 
nant to  produce  should  be  procured  by  and  at  the  expense  of  the 
purchaser,  throws  the  obligation  upon  him  of  procuring  such  a  cove- 
nant from  the  person  who  has  the  custody  of  the  deeds.  Gabriel  v. 
Smith,  16  Q.  B.  847. 

By  the  Conveyancing  Act,  1881,  s.  3  (6) : — On  a  sale  of  any  pro- 
perty, the  expenses  of  the  production  and  inspection  of  all  acts  of 
Parliament,  inclosure  awards,  records,  proceedings  of  courts,  court 
rolls,  deeds,  wills,  probates,  letters  of  administration,  and  other  docu- 
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ments  nob  in  tlie  vendor's  possession,  and  the  expenses  of  all  journeys 
incidental  to  such  production  or  inspection,  and  the  expenses  of  search- 
ing for,  procuring,  making,  verifying,  and  producing  aU  certificates, 
declarations,  evidences,  and  information  not  in  the  vendor's  possession, 
and  all  attested,  stamped,  office,  or  other  copies  or  abstracts  of,  or  extracts 
from,  any  acts  of  Parliament  or  other  documents  aforesaid  not  in  the 
vendor's  possession,  if  any  such  production,  inspection,  journey, 
search,  procuring,  making,  or  verifying  is  required  by  a  purchaser, 
either  for  verification  of  the  abstract,  or  for  any  other  purpose,  shall 
be  borne  by  the  purchaser  who  requires  the  same ;  and  where  the 
vendor  retains  possession  of  any  document,  the  expenses  of  making 
any  copy  thereof,  attested  or  unattested,  which  a  purchaser  requires  to 
be  delivered  to  him,  shall  be  borne  by  that  purchaser.  The  certificate 
of  a  surveyor  that  a  house  has  been  finished  to  his  satisfaction  in 
accordance  with  a  covenant  on  a  sale  of  the  house  is  not  within  this 
section,  but  is  part  of  the  title  and  must  be  produced  by  the  vendor. 
In  re  Moody  and  Yates'  Contract,  30  Ch.  D.  344. 

(7.)  On  a  sale  of  any  property  in  lots,  a  purchaser  of  two  or  more 
lots,  held  wholly  or  partly  under  the  same  title,  shall  not  have  a  right 
to  more  than  one  abstract  of  the  common  title,  except  at  his  own 
expense. 

(8.)  This  section  applies  only  to  titles  and  purchasers  on  sales  properly 
so  called,  notwithstanding  any  interpretation  in  this  Act ;  and  (9.)  Only 
if  and  as  far  as  a  contrary  intention  is  not  expressed  in  the  contract 
of  sale  ;  and  (10.)  Only  to  sales  made  after  the  commencement  of  this 
act.     (1  Jany.,  1882.) 

(11.)  No  purchaser  shall  be  bound  to  complete  his  purchase  in  any 
case  where,  on  a  contract  made  independently  of  this  section,  and  con- 
taining similar  stipulations,  specific  performance  of  the  contract  would 
not  be  enforced  against  him  by  the  court. 

A  vendor  is  bound  at  his  own  expense  to  produce  a  proper  abstract 
of  title,  either  for  the  statutory  period  of  forty  years,  or  for  such  other 
period  as  may  be  agreed  upon,  and  s.  3  sub-s.  6  of  the  Conveyancing 
Act,  1881,  is  not  intended  to  interfere  with  the  performance  by  the 
vendor  of  that  duty,  but  proceeds  on  the  assumption  that  he  has  pro- 
duced such  an  abstract.     In  re  Johnson  and  Tustin,  30  Ch.  D.  42. 

Declarations,  &c.  required  for  verification  of  Title  to  he  at  the 
Purchaser's  Expense.]  It  is  usually  part  of  the  condition  last  re- 
ferred to,  that  almost  everything  required  for  the  verification  of  the 
title  shall  be  procured  at  the  expense  of  the  purchaser,  and  sometimes 
by  him.  But  in  many  respects  section  3  of  the  Conveyancing  Act, 
1881,  supra,  will  now  render  this  condition  wholly  or  in  part  un- 
necessary. 

As  to  Compensation.]  The  cases  of  misdescription  where  there 
has  been  no  compensation  clause  have  already  been  considered,  ante, 
p.  1066.  At  the  present  day  there  is  usually  a  condition  on  the  sub- 
ject.    Sometimes  it  is  a  condition  that  compensation  shall  not  be 


SALES   BY    AUCTION — CONDITIONS    OF   SALE.  1079 

required  either  by  vendor  or  purcliaser  in  respect  of  any  inaccuracy  or 
omission  in  the  particulars.  Sometimes  it  is  to  the  effect  that  in  case 
of  error,  mis-statement  or  omission  in  the  particulars,  compensation 
shall  be  allowed  or  given  by  the  vendor  or  purchaser,  as  the  case  may 
require.  With  respect  to  both  kinds  of  condition,  the  doctrine  of 
courts  of  equity  would  seem  to  be  that  such  conditions  are  applicable 
only  to  slight  unintentional  mistakes,  and  not  to  cases  in  which  there 
is  a  material  discrepancy  between  the  property  as  described  and  as  it 
in  fact  exists.  For  where  the  misdescription  is  substantial,  and  it 
may  be  reasonably  supposed  that  but  for  it  a  purchaser  never  would 
have  bought,  the  contract  may  be  avoided,  and  the  purchaser  need 
not  have  recourse  to  the  compensation  clause  if  there  be  any.  Such 
a  clause  applies  where  there  is  half  an  acre,  more  or  less  than  is 
stated,  or  the  like.  Flight  v.  Booth,  1  B.  N.  C.  370,  376  ;  see  Price 
V.  Macaulay,  2  D.,  M.  &  G.  839  ;  Robins  v.  Evans,  2  H.  &  C.  410. 
Thus,  errors  of  description,  in  respect  of  title  or  interest  or  other  like 
matters,  are  rarely  the  subject  of  compensation,  unless  the  purchaser  is 
willing  to  take  with  compensation.  On  the  other  hand,  mistakes  as  to 
quantity,  if  inconsiderable,  or  such  other  matters  as  in  the  opinion  of 
the  court  are  fairly  the  subject  of  compensation,  are  properly  within 
the  compensation  clause. 

When  the  condition  excludes  the  right  to  compensation  on  the  part, 
either  of  vendor  or  purchaser,  it  will  nevertheless  receive  an  equitable 
construction,  particularly  in  favour  of  a  purchaser,  for  it  is  the  vendor's 
business  to  know  the  property  and  to  make  a  correct  statement  with 
respect  to  it.  It  would  be  contrary  to  equity  to  allow  him  to  mis- 
describe  it  in  a  manner  prejudicial  to  the  purchaser  and  then  escape 
from  all  liabihty  in  consequence,  under  the  shelter  of  such  a  condition. 
Where,  on  a  sale  under  a  decree,  the  condition  was  that  erroneous 
mis-statements  or  omissions  should  not  annul  the  sale,  nor  should  any 
compensation  be  allowed,  either  by  vendor  or  purchaser,  and  the 
quantity  was  573  square  yards  instead  of  753,  it  was  held,  on  an 
application  by  the  purchaser  for  compensation,  or  that  the  contract 
might  be  rescinded,  that  he  was  entitled  to  compensation,  notwith- 
standing the  condition.  Whittemore  v.  Whittemore,  L.  E.,  8  Eq. 
603.  See  Cordingley  v.  Cheeshrough,  4  D.,  F.  &  J.  379 ;  and  the 
observations  on  this  case,  L.  R.,  8  Eq.,  p.  606. 

When  the  purchaser's  right  to  rescind  the  contract  or  to  receive 
compensation  is  impliedly  negatived  by  a  condition  that  the  quantity 
stated  shall  be  taken  as  conclusively  shown  by  certain  deeds,  he  may 
nevertheless  rescind  on  the  ground  of  mis-statement,  where  the 
deficiency  is  large.  Such  a  condition  is  merely  a  conveyancing  one 
as  to  identity.  Aheraman  Ironworks  v.  Wickens,  L.  R.,  4  Ch. 
101. 

The  condition  that  compensation  is  to  be  allowed  by  either  party 
applies  similarly  to  slight  inaccuracies.  Thus,  if  the  mistake  as  to 
quantity  be  very  considerable,  the  purchaser  will  not  be  compelled  to 
take  the  property,  giving  compensation  where  it  is  more  than  what  is 
stated.     Price  v.  North,   2  Y.   &  C,  Ex.  620.     See  E.  Durham  v. 
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Legard  (34  Bea.  611),  in  which  the  sale  was  by  private  contract,  and 
there  was  no  compensation  clause ;  but  the  mistake  was  very  consider- 
able, the  quantity  being  much  less  than  was  represented,  and  this  was 
held  a  ground  for  the  rescission  of  the  contract. 

Where  one  lot  was  described  as  containing  70  acres  and  it  contained 
about  20  acres  more,  and  other  lots  were  described  as  containing  321 
acres  and  contained  only  about  BIG,  and  one  purchaser  bought  all  the 
lots,  the  misdescription  was  held  to  be  a  subject  of  compensation  in 
favour  in  the  one  case  of  the  purchaser,  and  in  the  other  of  the  vendor. 
Leslie  v.  Tompson,  9  Ha.  268.  As  previously  stated,  the  operation 
of  the  condition  is  usually  restricted  to  cases  of  misdescription  as  to 
quantity.  Thus  it  does  not  apply  where  the  vendor  has  mala  fide 
given  a  very  exaggerated  description  of  the  property,  or  a  substantial 
part  of  it  turns  out  to  have  no  existence.  Robinson  v.  Musgrove,  2 
M.  &  R.  98.  Neither  does  it  where  the  sale  is  of  freehold  property, 
which  is  bound  by  undisclosed  covenants  and  conditions.  Phillips  v. 
Caldcleugh,  L.  E.,  4  Q.  B.  159.  But,  as  in  other  cases  of  misdescrip- 
tion, the  purchaser  may  in  general  have  what  the  vendor  can  give, 
with  compensation  for  what  he  cannot.  Ante,  p.  1066.  Thus,  where 
leasehold  property  was  erroneously  described  as  renewable  every 
twenty-one  years,  and  there  was  the  usual  compensation  clause,  the 
purchaser  was  held  entitled  to  specific  performance  with  compensation. 
Painter  v.  Neivby,  11  Ha.  26.  So  for  adverse  mining  rights.  Rams- 
den  V.  Hirst,  4  Jur.,  N.  S.  200.  In  some  cases  the  condition  will 
applj'  to  a  mistake,  stated  in  the  particulars  and  discovered  after  the 
conveyance.     See  the  cases,  post,  Chap.  XIV. 

As  to  Completion  and  giving  Possession.]  There  is  usually  a 
condition  that  the  purchase  shall  be  completed  on  a  certain  day ;  that 
the  purchaser  shall  then  have  possession,  or  thenceforth  be  entitled 
to  the  rents  and  profits  ;  all  outgoings  to  that  time  to  be  paid  by  the 
vendor — from  that  time  by  the  purchaser.  Completion  on  the  part  of 
the  purchaser  means  payment  of  the  purchase-money,  or  payment 
into  court,  when  it  is  to  be  paid  into  court.  Lewis  v.  S.  TV.  R.  Co., 
10  Ha.  118.  Possession  does  not  necessarily  mean  possession  giving 
a  right  to  personal  occupation,  though  it  usually  does  so,  but  may 
mean  possession  of  the  property  as  occupied  by  a  tenant.  Lake  v. 
Dean,  28  Bea.  607.  Where  there  was  a  stipulation  that  the  purchaser 
should  have  possession  at  a  certain  time,  and  the  house  was  purchased 
for  occupation,  and  no  title  was  shown  at  the  time,  it  was  held  that 
possession  meant  possession  with  a  good  title ;  that  time  was  of  the 
essence  of  the  contract,  and  that  as  no  title  was  shown  according  to 
the  stipulation,  the  purchaser  was  entitled  to  be  discharged  from  the 
contract.     Tilley  v.  Thomas,  L.  R.,  3  Ch.  61. 

The  expression  "  outgoings  "  in  a  contract  of  sale  of  leaseholds, 
"  to  be  paid  by  the  vendor,"  up  to  a  certain  time,  is  applicable  to  a 
proportionate  part  of  the  rent  up  to  such  time.  Laives  v.  Gibson, 
L.  R.,  1  Eq.  135,  where  a  vendor  agrees  to  discharge  "  all  out- 
goings "  up  to  the  time  of  completion.     This  applies  to  a  charge  for 
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improving  the  street  under  a  local  act,  completed  but  not  paid  for 
before  the  sale.     Midgley  v.  Coppock,  4  Ex.  D.  309. 

As  to  Interest.]  It  is  usually  part  of  the  last  condition  as  to  com- 
pletion, that  the  purchaser  shall  pay  interest,  if  from  any  cause  lohat- 
ever  the  purchase  is  not  completed  at  the  time  fixed.  Before  stating 
the  cases  which  have  been  decided  on  this  condition,  it  will  be  con- 
venient to  refer  to  the  rules  as  to  payment  of  interest,  which  have 
been  established  where  there  is  no  condition.  When  a  time  is  fixed 
for  completion,  the  purchaser  is  entitled  to  the  rents  or  possession  as 
from  that  time,  and  the  vendor  is  entitled  to  interest  on  the  purchase- 
money  if  not  then  paid.  Paine  v.  Meller,  6  Ves.  349,  352  ;  Grove  v. 
Bastard,  1  D.,  M.  &  G.  69,  79.  But  if  the  delay  is  occasioned  by 
the  vendor,  and  the  interest  exceeds  the  rents,  he  must  keep  the  rents, 
and  will  not  be  entitled  to  interest.  Esdaile  v.  Stephenson,  1  S.  &  S. 
122.  And  if  the  delay  is  the  vendor's,  the  purchase-money  being 
ready,  and  no  interest  made  of  it  by  the  purchaser,  and  he  gives  notice 
that  the  money  is  unproductive  {Powell  v.  Martyr,  8  Ves.  146-; 
Dyson  v.  Hornby,  4  De  Q.  &  S.  481 ;  Reg.  Can.  Co.  v.  Ware,  23 
Bea.  575),  or  that  the  money  has  been  paid  into  a  bank  to  a  separate 
account  {Kershaw  v.  Kershaw,  L.  E.,  9  Eq.  56),  he  will  not  be  liable 
to  interest. 

When  a  day  is  fixed  for  completion,  and  before  the  day  the  purchaser 
is  let  into  possession,  he  pays  interest  from  the  time  of  possession. 
Fludyer  v.  Cocker,  12  Ves.  25  ;  A.-G.  v.  Christchurch,  Oxford,  13 
Sim.  214;  Wallis  v.  Bastard,  4  D.,  M.  &  G.  251;  Rhys  y.  Dare 
Valley  R.  Co.,  L.  E.,  19  Eq.  93  ;  although  he  may  derive  no  benefit 
from  his  possession,  and  the  delay  is  owing  to  the  vendor.  Ballard 
V.  Shutt,  15  Ch.  D.  122.  If  a  material  objection  remains  undisposed 
of,  and  the  purchaser  declines  taking  possession,  he  does  not  pay 
interest,  but  if  there  is  a  decree  against  him,  he  pays  from  that  time. 
IVells  V.  Maxwell,  32  Bea.  550,  n.  See,  as  to  outgoings  in  respect  of 
the  purchased  property,  Carrodiis  v.  Sliarp,  20  Bea.  56.  Where  a 
reversion  is  sold,  interest  is  payable  from  the  time  fixed  for  comple- 
tion. Bailey  v.  Collett,  18  Bea.  179.  On  a  sale  of  a  leasehold  estate, 
which  is  in  the  occupation  of  the  vendor,  he  must  pay  an  occupation 
rent,  and  the  purchaser  must  pay  interest  from  the  time  fixed  for 
completion.  Dyer  v.  Harqrave,  10  Ves.  505 ;  Sherwin  v.  Shakspear, 
5  D.,  M.  &  G.  517 ;  Met'.  R.  Co.  v.  Defries,  2  Q.  B.  D.  387.  The 
rent  of  a  tenant  with  an  option  of  purchasing,  who  exercises  his  option, 
ceases  as  from  that  time,  and  he  pays  interest  on  the  purchase- 
money.  Townley  v.  Bedwcll,  14  Ves.  591,  597.  In  the  absence  of 
any  agreement,  interest,  when  given  in  equity,  is  usually  at  the  rate 
of  4L  per  cent.     Calcraft  v.  Roebuck,  1  Ves.  jun.  221. 

Where  there  is  a  condition  providing -for  j the  payment  of  interest  if 
from  any  cause  tchatever  the  purchase  is  not  completed  at  the  time 
fixed,  it  applies  to  delays  occasioned  by  the  state  of  the  title  which 
are  not  wilful  on  the  part  of  the  vendor.  Rowley  v.  Adams,  12  Bea. 
476  ;  Sheruin  v.  Shakspear,  5  D.,  M.  &  G,  517  ;  Vickers  v.  Hand, 
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26  Bea.  630,  qualifying  De  Visme  v.  De  Visme,  1  Mac.  &  Gor.  336. 
But  it  must  appear  by  the  abstract  that  the  vendor  has  a  good  title, 
although  everything  may  not  have  been  done,  to  show  that  the 
contract  admits  of  immediate  completion.  Sherwin  v.  Shakespear, 
sup.  The  purchaser  will  not  be  excused  from  paying  interest  by  the 
death  of  the  vendor  at  the  time  the  conveyance  was  ready  {Bannerman 
V.  Clarke,  8  Drew.  632),  nor  by  a  defect  in  the  title  which  renders  a 
suit  necessary  to  cure  it.  Ld.  Palmerston  v.  Turner,  33  Bea.  524 ; 
see  Williams  v.  Glenton,  L.  K.,  1  Ch.  200 ;  cons.  In  re  Monckton  v. 
Gilzean,  27  Ch.  D.  555.  A  stipulation  for  an  increased  rate  of  interest 
after  a  certain  time  is  binding,  although  there  is  delay  in  completing 
the  purchase,  owing  to  circumstances  not  arising  from  the  misconduct 
or  negligence  of  the  vendor.  Herbert  v.  SalisUtry,  dc.,  Co.,  L.  E.,  2 
Eq.  221.  A  purchaser  may  deduct  income-tax  out  of  interest.  Bebb 
V.  Bunny,  1  K.  &  J.  216 ;  see  Holroyd  v.  Wyatt,  1  De  G.  &  S.  125. 
As  to  wilful  default  by  the  vendor,  see  Young  d  Harston's  Contract, 
31  Ch.  D.  168. 

Requisitions  and  Objections  and  Time  of  Making.]  The  requi- 
sitions and  objections  may  relate  either  to  the  property  purchased,  or 
something  connected  with  it,  or  the  title  to  it.  There  is  scarcely 
anything  which  may  not  be  made  the  subject  of  a  requisition  or 
objection.  In  practice  the  vendor  endeavours  to  frame  his  conditions, 
so  that  the  purchaser  must  take  the  title  which  the  vendor  has,  and 
all  or  by  far  the  greater  part  of  the  expenses  of  verifying  the  abstract 
or  otherwise  which  but  for  conditions  would  have  to  be  borne  by  the 
vendor,  are  thrown  upon  the  purchaser. 

As  an  almost  invariable  rule,  also,  the  time  within  which  objections 
and  requisitions  may  be  made  is  limited,  and  time  is  made  of  the 
essence  of  the  contract,  so  that  in  equity  this  restriction  is  binding. 
The  same  effect  is  given  to  a  condition  that  objections  not  sent  in  by 
a  given  time  shall  be  considered  as  waived.  Oakden  v.  Pike,  11  Jur., 
N.  S.  666.  By  the  Judicature  Act,  1873,  s.  25  (7),  stipulations  in 
contracts  as  to  time  or  otherwise,  which  would  not  before  the  passing 
of  this  act  have  been  deemed  to  be  or  to  have  become  of  the  essence  of 
such  contracts  in  a  court  of  equity,  shall  receive  in  all  courts  the  same 
construction  and  effect  as  they  would  have  heretofore  received  in  equity. 

Not  unfrequently,  also,  the  time  for  objecting  to  the  answers  is 
limited.  The  second  branch  of  the  condition  is  framed  so  as  to  enable 
the  vendor,  if  unable  or  unwilling  to  comply  with  a  requisition,  to 
rescind  the  contract  on  returning  the  deposit  without  interest  or  costs. 
This  condition  is  held  to  be  a  reasonable  and  prudent  one,  proper  to 
be  used  by  persons  selling  in  a  fiduciary  character,  for  instance,  mort- 
gagees selling  under  powers  of  sale.  Falkner  v.  Eq.  Rev.  Soc.,  4 
Drew.  352.  If  a  vendor  has  himself  made  default  in  not  furnishing 
his  abstract  at  the  stipulated  time,  he  cannot  insist  that  time  is  of 
the  essence  of  the  contract  in  respect  of  the  delivery  of  objections  and 
requisitions.  Southby  v.  Hutt,  2  M.  &  C.  207,  211 ;  Upperton  v. 
Nickolson,  L.  R.,  6  Ch.  436.     And  the  rule  applies  where  on  a  suit 
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being  instituted  there  is  the  usual  reference  as  to  title.  The  purchaser 
in  such  case  is  not  necessarily  limited  to  objections  which  were  made 
prior  to  the  suit.     lb. ;  see  post,  Chap.  IX. 

The  vendor  must  have  a  reasonable  time  for  complying  with  a 
requisition,  and  what  time  is  reasonable  must  depend  upon  the  nature 
of  the  requisition  and  the  steps  necessary  effectually  to  comply  with  it. 
Micholls  V.  Corbett,  34  Bea.  376.  A  purchaser  who  intends  to  rely 
upon  an  objection  must  take  his  stand  on  it  at  once.  Flint  v.  Woodin, 
9  Ha.  618 ;  M'Murray  v.  Spicer,  L.  E.,  5  Eq.  527,  542.  The  time 
for  objecting  is  usually  limited  to  a  certain  period  after  the  delivery  of 
the  abstract.  This  means  a  perfect  abstract.  Ilobson  v.  Bell,  2  Bea. 
17  :  see  Steer  v.  Crowley,  14  C.  B.,  N.  S.  337.  That  is,  in  other 
words,  a  document  which  contains  with  sufficient  fulness  the  effect  of 
every  instrument  which  constitutes  part  of  the  title.  Oakden  v.  Pike, 
11  Jur.,  N.  S.  666  ;  Want  v.  Stallibrass,  L.  E.,  8  Ex.  175.  If  the 
purchaser  makes  no  objections,  but  relies  upon  the  abstract  being  im- 
perfect, he  must  show  in  what  respect  it  is  so.  Ward  v.  Ghrimes,  9 
Jur.,  N.  S.  1097.  Fresh  objections  may  be  made  after  the  time 
limited,  arising  out  of  evidence  called  for  within  that  time.  Blacklow 
V.  Laws,  2  Ha.  40.  So,  where  the  purchaser  has  since  become  ac- 
quainted with  facts  showing  the  title  to  be  a  bad  or  doubtful  one. 
Warde  v.  Dickson,  5  Jur.,  N.  S.  698.  And  although  the  time  may 
have  elapsed,  it  will  not  preclude  a  purchaser  from  objecting  on  the 
ground  of  misrepresentation.  Piice  v.  Macaiilay,  2  D.,  M.  &  Ct.  339  ; 
cons.  Rosenberg  v.  Cook,  8  Q.  B.  D.  162. 

As  to  the  waiver  of  requisitions  and  objections,  see  post.  Chap. 

vm. 

That  Vendor  may  rescind  Contract  if  Objection  insisted  on.'] 
The  second  branch  of  the  condition  entitles  a  vendor  to  vacate  the  sale 
if  an  objection  be  made,  though  untenable  in  point  of  law.  Page  v. 
Adams,  4  Bea.  269  ;  Steer  v.  Crowley,  9  Jur.,  N.  S.  1292 ;  see  Diul- 
dell  V.  Simpson,  L.  E.,  2  Ch.  102.  The  vendor  cannot  rescind  if  he 
fails  to  show  any  title  whatever,  unless  the  condition  gives  him  the 
right  to  do  so.  Bowman  v.  Hyland,  8  Ch.  D.  588.  It  is  usually 
part  of  the  condition  that  the  right  may  be  exercised  notwithstanding 
negotiations  or  even  litigation  in  respect  of  the  requisition  or  objection. 
See  Gardom,  v.  Lee,  3  H.  &  C.  651.  Without  this,  the  condition,  it 
has  been  held,  simply  refers  to  the  first  delivery  of  objections,  and  if 
the  vendor  expresses  his  willingness  to  answer  them,  he  cannot  after- 
wards rescind  the  contract.  Tanner  v.  Smith,  10  Sim.  410.  But  this 
was  decided  when  the  condition  was  new  ;  the  later  cases  establish  the 
rule  that  the  vendor  must  answer  the  objections.  See  infra;  see  also 
Morley  v.  Cook,  2  Ha.  106 ;  M-Culloch  v.  Gregory,  1  K.  &  J.  286. 
The  vendor's  right  to  rescind  will  also  be  reserved,  if  in  answering  the 
requisitions  he  states  that  none  of  the  conditions  are  waived.  Oakden 
V.  Pike,  11  Jur.,  N.  S.  666.  The  right  could  be  exercised  after  bill 
filed  by  the  purchaser,  and  notwithstanding  waiver  of  objections  at  the 
bar  {Hoy  v.  Smyths,  22  Bea.  510 ;  see  St.  Leonard's  {Shoreditch)  v. 
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Hughes,  17  C.  B.,  N.  S.  137) ;  or,  perhaps,  even  after  bill  filed  by  tbe 
vendor  himself,  but  he  must  first  have  dismissed  it  vath  costs.  Warde 
V.  Dixon,  28  L.  J.,  Ch.  315 ;  see  Gray  v.  Fotvler,  L.  K.,  8  Ex.  249. 
If  the  vendor's  option  under  the  condition  be,  as  in  general  it  is 
unless  specially  framed,  limited  to  objections,  &c.,  as  to  title,  or  title, 
abstract  or  particulars,  he  cannot  exercise  it  where  the  objection  is  of 
another  kind  (see  Duddell  v.  Simpson,  L.  E.,  2  Ch.  102  ;  In  re 
Monckton  and  Gilzean,  27  Ch.  D.  555) ;  nor  can  he  if  the  requisition 
is  that  incumbrances  must  be  discharged  {Greaves  v.  Wilson,  25  Bea. 
290  ;  In  re  Jackson  and  Oakshott,  14  Ch.  D.  851) ;  nor,  if  he  alleges 
that  he  cannot  make  a  good  title,  when  in  fact  he  can  (see  Page  v. 
Adam,  4  Bea.  269) ;  and  he  must  answer  the  requisitions  that  the 
purchaser  may  exercise  his  discretion.  Greaves  v.  Wilson,  sup.; 
Turpin  v.  Chambers,  29  Bea.  104.  Where  a  railway  company  con- 
tracted to  sell  some  superfluous  land,  "free  from  incumbrances,"  with 
a  condition  that,  if  the  purchaser  should  decline  to  waive  any  valid 
objection  to  the  title,  the  company  might  at  any  time  rescind  the  con- 
tract, without  paying  the  purchaser  any  costs  or  compensation,  and 
the  abstract  of  title  showed  that  the  land  was  subject  to  a  perpetual 
rent-charge  issuing  out  of  it,  the  purchaser  objecting,  it  was  held,  that 
the  company  were  entitled  to  rescind  the  contract  under  the  condition. 
In  re  G.  N.  R.  Co.  and  Sanderson,  25  Ch.  D.  788 ;  see  In  re  Dames 
and  Wood,  29  Ch.  D.  626.  A  condition  of  sale  giving  the  vendor  a 
right  to  rescind  the  contract,  in  the  event  of  his  being  unable  or  un- 
willing to  comply  with  a  purchaser's  requisition  as  to  conveyance,  is 
not  in  general  a  proper  condition,  semble.  Hardman  v.  Child,  28 
Ch.  D.  712.  Such  a  condition  might  be  proper  where  trustees  are 
selling  who  could  not  procure  the  concurrence  of  their  beneficiaries. 
Ih.  718. 

An  objection  that  minerals  under  the  land  contracted  to  be  sold 
belong  to  third  persons  is  an  objection  to  the  title,  for  the  minerals 
are  part  of  the  property ;  and  if  persisted  in  entitles  the  vendor  to 
rescind  the  contract  under  this  condition,  and  performance  with  com- 
pensation will  not  be  compelled.  Maivson  v.  Fletcher,  L.  E.,  6  Ch. 
91.  But  where,  on  a  sale  of  leaseholds,  they  were  described  as  renew- 
able on  payment  of  a  customary  fine  at  a  certain  rent,  there  being  no 
such  custom,  this  was  held  to  be  error  of  description  within  the  com- 
pensation clause,  and  not  of  title.  Painter  v.  Neivhy,  11  Ha.  26  ;  see 
Hoy  V.  Smythes,  22  Bea.  510.  See  and  cons,  the  cases  of  misdescrip- 
tion, ante,  p.  1062  ;  for  instance,  of  copyhold  or  leasehold  as  freehold, 
&c.  If  the  purchaser  insists  on  the  objection,  the  vendor  may  rescind 
without  naming  a  particular  time  for  the  waiver  of  it.  Duddell  v. 
Simpson,  L.  E.,  2  Ch.  102 ;  In  re  Dames  and  Wood,  27  Ch.  D.  172. 
And  the  vendor  is  not  bound  to  answer  more  than  once  ;  if  his  answers 
are  not  considered  satisfactory  he  may  rescind.  Alcock  v.  Connop,  7 
W.  N.  87  (1872).  The  condition  enables  the  vendor  to  release  him- 
self from  the  contract  by  returning  the  deposit  without  interest  or 
costs ;  but  this  does  not  entitle  him  to  retain  the  deposit  as  long  as 
he  pleases,  in  the  meantime  making  numerous  fruitless  efforts  to 
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remove  the  objection.  By  so  acting  he  runs  the  risk  of  being  com- 
pelled to  return  the  deposit  with  interest  thereon,  and  the  costs  pro- 
perly incurred.     M'Gulloch  v.  Gregory,  1  K.  &  J.  286. 

Default  in  Completing — Re-sale  and  Forfeiture  vf  Deposit]  A 
deposit  paid  upon  a  purchase  is  part  of  the  purchase-money  (Ocken- 
den  V.  Henly,  E.  B.  &  E.  485,  493),  if  the  purchase  is  completed. 
See  Hoice  v.  Smith,  'in  Ch.  D.  89,  infra.  There  is  on  sales  very 
generally  a  condition  that  on  the  purchaser's  default  in  completing,  the 
vendor  may  re-sell  and  retain  the  deposit,  and  that  the  purchaser  shall 
make  good  the  deficiency  (if  any)  and  also  the  expenses  of  a  re-sale. 
This  condition  does  not  compel  the  vendor  to  re-sell,  and  he  will  be 
entitled  to  retain  the  deposit  though  he  may  not  sell.  See  per  M.E., 
Casson  v.  Roberts,  31  Bea.  613.  Where  he  does  re-sell  and  realizes 
enough  to  pay  all  expenses,  in  addition  to  the  sum  bid  by  the  default- 
ing purchaser,  he  vsdll  be  entitled  also  to  retain  the  deposit,  although 
he  re-sell  at  an  advanced  price.  Lethbridge  v.  Kirhnan,  25  L.  J., 
Q.  B.,  N.  S.  89 ;  Ockenden  v.  Henly,  E.  B.  &  E.  485.  Although  the 
deposit  is  part  payment  if  the  contract  is  completed,  it  is  also  a 
guarantee  for  the  performance  of  the  contract,  and  if  the  purchaser 
fails  to  perform  his  contract  within  a  reasonable  time  he  has  no  right 
to  a  return  of  the  deposit.  Howe  v.  Smith,  27  Ch.  D.  89  ;  see  Ex 
parte  Barrell,  L.  K.,  10  Ch.  512.  Even  where  there  is  no  such  con- 
dition, the  vendor  who  re- sells  would  seem  entitled  to  retain  the 
deposit.  Sug..V.  &  P.,  14th  ed.,  40  ;  and  see  Depree  v.  Bedborough, 
4  Giff.  479,  a  sale  by  the  court ;  cons.  Palmer  v.  Temple,  9  A.  &  E. 
508.  But  the  vendor  has  no  such  right  under  an  ordinary  sale,  unless 
the  contract  is  binding  within  the  Statute  of  Frauds.  Casson  v. 
Roberts,  31  Bea.  618.  And  if  there  is  an  agreement  for  stipulated 
damages,  the  deposit  cannot  be  retained.  Palmer  v.  Temple,  sup. 
And  where  there  is  the  usual  condition,  but  the  deposit  has  not  been 
paid,  it  cannot  be  recovered  as  well  as  the  deficiency  and  expenses  of 
a  re-sale  {Ockenden  v.  Henly,  E.  B.  &  E.  485) ;  and  if  paid,  and  there 
is  a  deficiency  on  a  re-sale,  it  must  be  brought  into  account  where  the 
purchaser  claims  for  a  deficiency.  lb.  Lord  St.  Leonards  concurred 
in  this  view.  lb.  p.  493.  This  condition  does  not  afi'ect  the  vendor's 
right  to  sue  the  purchaser  for  damages  if  he  refuses  to  complete. 
Icely  V.  Grew,  6  N.  &  M.  469. 

Miscellaneous  Conditions.]  On  the  sale  in  lots  by  a  lessor  of  pro- 
perty comprised  in  one  lease,  it  is  usual  to  provide  that  the  rent  shall 
be  apportioned  in  a  particular  manner,  and  that  the  tenant's  consent 
thereto  shall  not  be  required ;  though  without  the  proviso  as  to  the 
tenant's  consent,  the  landlord  can  make  a  good  title.  Walter  v. 
Maunde,  1  J.  &  W.  181.  On  the  sale  in  lots  by  a  lessee  of  property 
so  circumstanced,  it  would  seem  sufficient  to  state  the  fact,  and  that 
the  purchaser  of  one  lot  shall  exclusively  bear  the  entire  rent,  or  what- 
ever the  arrangement  may  be  {Walter  v.  Maunde,  sup.) ;  but  it  is  not 
unusual  to  make  some  kind  of  provision  for  indemnifying  the  pur- 
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chasers  of  the  lots  not  intended  to  be  subject  to  the  whole  rent  from 
the  consequences  of  their  being  compelled  to  pay  it.  See  Paterson  v. 
Long,  6  Bea.  590.  Sometimes,  howeyer,  the  condition  simply  binds 
the  purchasers  to  accept  assignments  at  rents  apportioned  as  fixed  by 
the  particulars,  leaying  the  purchasers  to  adjust  the  payments  accord- 
ingly. 

The  condition  that  the  propei-ty  is  sold  subject  to  all  rights  of  way 
and  easements  applies  only  where  such  rights  and  easements  exist  as 
such,  not  where  there  is  a  mere  right  granted  under  a  licence.  Russell 
V.  Harford,  L.  E.,  2  Eq.  507.  A  condition  that  the  property  is  sold 
and  will  be  conveyed  subject  to  all  free  rents,  quit  rents,  and  incidents 
of  tenure,  and  to  all  rights  of  way,  water,  and  other  easements,  if  any, 
is  binding  on  the  purchaser,  and  the  vendor  is  entitled  to  have  the 
words  in  italics  inserted  in  the  habendum  of  the  conveyance,  although 
it  is  not  shown,  nor  asserted,  that  the  property  is  subject  to  any  of  the 
liabilities  so  specified.  Gale  v.  Sqiiier,  4  Ch.  D.  226.  As  to  easements 
generally,  see  that  title. 

Unless  there  is  a  condition  to  the  contrary,  seisin  must  be  proved 
where  a  title  begins  with  a  general  devise  formerly  sixty,  now  forty, 
years  before  the  sale  ;  but  a  recital  of  the  seisin,  coupled  with  con- 
tinued possession,  will  be  evidence  of  the  feet.  Parr  v.  Lovegrore,  4 
Drew.  170. 

As  to  the  efiect  of  a  condition  that  no  objection  shall  be  taken  on 
the  ground  that  particular  deeds  are  not  stamped,  see  Oicen  v.  Thom^is, 
3  M.  &  K.  357 ;  Abbot  v.  Stratten,  3  J.  &  L.  603  ;  Xixon  v.  Albion 
Marine  Insurance  Co.,  L.  E.,  2  Ex.  338. 

If  fixtures  are  to  be  paid  for,  this  should  be  mentioned  in  the 
particulars,  otherwise,  as  fixtures  in  general  wUl  pass  by  a  conveyance 
of  the  property,  they  will  be  considered  as  included  in  the  sale.  Cole- 
grave  V.  Dias  Santos,  2  B.  it  C.  76.  So  a  sale  of  land  includes  the 
timber  on  the  land  unless  otherwise  specified.  See  Sug.,  Y.  P.  14th 
ed.  32  ;  Higginson  \.  Clowes,  15  Yes.  516.  "  Timber  "  comprises 
oak,  elm  and  ash  everywhere,  and  by  custom  other  trees,  as  walnut, 
&c.,  and  poUards,  if  sound.  D.  of  Chandos  v.  Talbot,  2  P.  W.  606. 
On  a  sale  of  freehold  and  copyhold  property  with  the  timber  thereon, 
where  the  purchaser  is  precluded  from  inquiring  as  to  what  part  is 
freehold  and  what  copyhold,  he  must  pay  for  all  the  timber,  though 
no  licence  is  shown  to  cut  timber  on  the  copyhold  part.  Crosse  v. 
Lau-rence,  9  Ha.  462. 
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An  auctioueer  who  sells  without  sufficient  authority  is  personally 
liable  if  the  vendor  will  not  ratify  the  sale.  See  Collen  v.  Wright,  8 
E.  &  B.  647 ;  Lewis  v.  Xicholson,  18  Q.  B.  503.  His  authority  may 
bs  revoked  at  any  time,  and  even  those  who  are  not  aware  of  the  re- 
vocation will  be  bound  by  it.  Thus,  if  particulars  are  altered  by  the 
vendor  before  the  sale,  but  inadvertently  the  auctioneer  and  purchaser 
sign  the  unaltered  conditions,  the  vendor  will  not  be  bound.  Alniiser 
V.  Back,  6  Ha.  443.  The  auctioneer  cannot  by  any  verbal  statement 
contradict  the  particulars  or  conditions  of  sale  (Jenkinson  v.  Pepys, 
cited  15  Ves.  522) ;  and  they  are  binding  even  where  a  purchaser 
agrees  in  writing  to  abide  by  the  conditions  and  declarations  made  at 
the  sale.  Higglnson  v.  Clowes,  15  Ves.  515  ;  see  Broclie  v.  St.  Paul, 
1  Yes.  jun.  326.  Evidence  of  what  passes  at  the  time  of  the  sale  is 
admissible  as  against  the  vendor ;  but  no  action  can,  after  the  com- 
pletion of  the  purchase,  be  maintained  against  him  to  recover  com- 
pensation for  an  innocent  misrepresentation  by  the  auctioneer. 
Brett  V.  dowser,  5  C.  P.  D.  376.  Where  at  a  sale  by  auction 
subject  to  conditions,  the  auctioneer  entered  in  his  sale-book  the 
names  of  the  vendor  and  purchaser,  the  subject-matter  of  the  sale,  and 
the  amount  of  the  purchase-money,  but  omitted  in  the  entry  to  em- 
body or  make  any  reference  to  the  conditions  of  sale,  and  there  was  no 
other  memorandum  or  contract  in  writing,  it  was  held  that  there  was 
no  sufficient  contract  in  writing  within  the  Statute  of  Frauds,  and 
specific  performance  was  refused  as  against  the  purchaser.  lUshton 
V.  Whatmore,  8  Ch.  D.  467 ;  see  Kenworthy  v.  Schofielcl,  2  B.  &  C. 
945  ;  Peirce  v.  Corf,  L.  E.,  9  Q.  B.  210. 

Although  a  lease  may  be  read  at  the  sale,  this  will  not  excuse  a 
misdescription  of  the  terms  of  it  in  the  particulars.  Jones  v.  Edney, 
3  Camp.  285  ;  Flight  v.  Booth,  1  B.  N.  C.  379.  This  rule  applied 
formerly  in  respect  both  to  vendor  and  purchaser  at  law  {Powell  v. 
Edmunds,  12  Ea.  6) ;  but  in  equity  such  evidence  was  and  is  admis- 
sible as  a  defence  to  a  suit  for  a  specific  performance  according  to  the 
conditions,  where  the  variation  is  in  favour  of  the  defendant.  Winch 
V.  Winchester,  1  V.  &  B.  375  ;  see  Swaisland  v.  Dearsley,  29  Bea. 
430 ;  Manser  v.  Back,  6  Ha.  443.  The  rule  in  equity  now  prevails, 
ante,  p.  3. 

A  person  who  accidentally  bids  for  the  wrong  lot  will  not  be  bound. 
Malins  v.  Freevian,  2  Ke.  25.  When  the  property  is  knocked  down 
to  the  purchaser,  the  agreement  may  be  signed  by  the  auctioneer,  or 
his  clerk  who  openly  takes  down  the  biddings  as  agent.  Bird  v. 
Boulter,  4  B.  &  Ad.  447.  But  this  agency  only  continues  during  the 
time  of  sale.  Mews  v.  Carr,  1  H.  &  N.  484.  And  the  clerk  is  not 
by  the  general  custom  the  agent  of  the  bidder.  See  Peirce  v.  Corf, 
L.  R.,  9  Q.  B.  210.  Where  a  sale  was  of  the  leasehold  property  of  a 
deceased  person  "by  order  of  the  executors,"  and  the  auctioneer 
signed  "  as  agent  for  the  vendors,"  that  was  held  to  be  sufficient, 
although  the  executors  so^d  under  a  Scotch  will  confirmed  after  the 
sale  by  the  seal  of  the  Probate  Court  in  England  under  the  21  &  22 
Vict.  c.  56,  s.  12.     Hood  v.  Ld.  Barrington,  L.  R.,  6  Eq.  218.     So, 
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where  an  agent  signs  "  for  the  proprietors."  Rossiter  v.  Millar,  3 
App.  C.  1124,  and  see  the  cases,  ante,  p.  1053.  When  the  contract 
between  the  auctioneer  and  vendor  is,  commission  if  a  sale  be  effected, 
no  commission  if  no  sale,  the  auctioneer  is  nevertheless  entitled  to 
remuneration  if  he  has  taken  steps  to  effect  a  sale,  but  the  owner  him- 
self afterwards  sells  by  private  contract.  Rainy  v.  Vernon,  9  C.  & 
P.  559  ;  Green  v.  Bartlett,  14  C.  B.,  N.  S.  681.  As  to  the  amount  of 
commission  in  special  cases,  see  Biggs  v.  Gordon,  8  C.  B.,  N.  S.  638. 
When  the  commission  is  a  percentage  after  a  sale,  the  sale  must  be 
completed  before  commission  can  be  claimed.  Moor  v.  Roberts,  3  C. 
B.,  N.  S.  830. 

On  the  completion  of  a  sale  by  public  auction  a  deposit  is  almost 
invariably  paid,  pursuant  to  the  conditions,  to  the  auctioneer,  by  the 
purchaser.  The  deposit  is  part  of  the  purchase-money,  and  not  a 
mere  pledge.  Palmer  v.  Temple,  9  A.  &  E.  608 ;  but  it  may  be  for- 
feited if  the  purchase  is  not  completed  through  the  purchaser's  default, 
ante,  p.  1085.  The  auctioneer  {Burrough  v.  Skinner,  5  Burr.  2639), 
or  attorney,  if  he  receives  the  deposit  {Wiggins  v.  Lord,  4  Bea.  30), 
should  not  part  with  it  until  the  sale  is  carried  out.  The  auctioneer 
is  a  mere  depositary  between  the  parties ;  and  in  the  event  of  the  title 
not  being  made  out,  the  purchaser  is  entitled  to  have  the  deposit 
returned,  and  may  bring  an  action  against  the  auctioneer,  if  he  has 
paid  it  to  the  vendor.  Gray  v.  Gutteridge,  1  Man.  &  R.  614 ;  see 
Casson  v.  Roberts,  31  Bea.  613.  The  purchaser  has  also,  it  seems,  a 
lien  upon  the  estate  for  it.     Wythes  v.  Lee,  3  Drew.  396. 

Where  the  deposit  is  paid  by  cheque,  if  the  purchaser  is  entitled  to 
rescind  the  contract,  he  may  stop  the  cheque.  Mills  v.  Oddy,  6  C.  & 
P.  728.  On  the  other  hand,  if  a  security,  for  instance,  an  I  0  U,  is 
given  for  the  deposit,  and  it  is  forfeited,  the  vendor  may  recover  on 
the  security  at  law.  Hinton  v.  Sparkes,  L.  E.,  3  C.  P.  161.  A  loss 
of  the  deposit  through  the  failure  of  the  auctioneer  falls  on  the  vendor 
who  employs  him.  Fenton  v.  Brotvne,  14  Ves.  144.  But  vendors 
who  are  trustees  are  not  responsible  to  their  cestuis  que  trust  for  such 
a  loss,  if  they  have  taken  every  means  to  recover  it  from  the  auctioneer. 
Edmonds  v.  Peake,  7  Bea.  239.  The  custom  of  auctioneers  to  accept, 
on  sales  of  large  properties,  a  cheque  in  lieu  of  cash  for  the  deposit,  is 
reasonable,  and  a  mortgagee-vendor  was  held  to  be  justified  in  acting 
on  it,  and  not  to  be  guilty  of  negligence  in  the  conduct  of  the  sale, 
though  the  cheque  was  dishonoured.  Farrer  v.  Lacy,  25  Ch.  D.  636. 
Where,  under  the  authority  of  the  court,  the  deposit  is  invested  in  the 
funds  pending  a  suit  for  specific  performance,  it  is  binding  both  on 
vendor  and  purchaser,  and  the  parties  must  take  the  stock  as  they 
find  it.  Poole  v.  Rudd,  3  B.  0.  0.  49.  A  purchaser  will  also  be 
bound  by  an  investment  in  the  funds  made  with  his  assent  {Burroughes 
V.  Broivne,  9  Ha.  609) ;  but  assent  will  not  be  implied  fi-om  his  silence 
when  notice  of  the  investment  is  given  to  him.  Roberts  v.  Massey,  13 
Ves.  561.  If  the  purchaser  does  not  assent  to  the  investment,  he  will 
not,  on  the  purchase  going  off,  be  entitled  to  any  increase  arising  from 
a  rise  in  the  funds.     lb. ;  Burroughes  v.  Browne,  sup. 
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When  the  deposit  is  paid  into  court  and  the  auctioneer  is  allowed  to 
retain  his  commission  out  of  it,  it  is  without  prejudice  to  any  question 
arising,  and  aifecting  the  amount  retained.  Yates  y.  Farebrother,  4 
Madd.  239.  If  the  money  is  deposited  at  the  instance  of  the  vendor 
at  his  hankers  in  the  joint  names  of  himself  and  the  purchaser,  and 
the  bankers  subsequently  fail,  the  loss  will  fall  on  the  vendor.  Sir 
H.  St.  Paul  V.  Birmingliam  R.  Co.,  17  Jur.  1176.  A  purchaser  can- 
not elect  to  forfeit  his  deposit  and  rescind  the  contract.  Crutcliley  v. 
Jerningham,  2  Mer.  502,  506.  If  a  vendor's  action  fails  for  want  of 
title,  the  court  may  order  a  return  of  the  deposit  with  interest  {Ld. 
Anson  v.  Hodges,  5  Sim.  227;  Turquand  v.  Rhodes,  37  L.  J.,  Ch. 
830).  Formerly  this  might  have  been  in  some  cases  without  preju- 
dice to  the  vendor's  right  of  action  at  law.  SoiUhcomb  v.  Bp.  of 
Exeter,  6  Ha.  225.  Cons,  now  the  operation  of  the  Judicature  Acts. 
As  both  legal  and  equitable  remedies  are  now  given  by  the  same  court, 
if  under  the  old  practice,  a  bill  would  have  been  dismissed  without 
prejudice  to  an  action,  a  court  of  equity  will,  in  refusing  specific  per- 
formance, consider  the  question  of  damages.  Tamplin  v.  James,  15 
Ch.  D.  215,  222.  The  purchaser  does  not  pay  interest  on  the  deposit 
which  is  retained  by  the  auctioneer.  Bridges  v.  Robinson,  3  Mer. 
694.  In  general,  when  property  is  sold  in  lots,  a  distinct  contract 
arises  in  respect  of  each  lot,  and  a  purchaser  of  several  lots  cannot 
refuse  to  complete  his  contract  as  to  some  of  them  because  no  title  is 
shown  to  the  others.  Poole  v.  Shergold,  2  B.  C.  C.  118  ;  Lewin  v. 
Guest,  1  Euss.  325.  But  where  two  lots  are  sold  to  one  purchaser,  a 
misdescription  of  one  lot  will  entitle  the  purchaser  to  rescind  the  con- 
tract as  to  both,  if  it  can  be  reasonably  presumed  that  he  would  not  have 
bought  one  without  the  other.  Dykes  v.  Blake,  4  B.  N.  C.  463  ;  and 
see  Casamajor  v.  Strode,  2  M.  &  K.  722. 
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The  Court  of  Chancery  has,  under  its  general  jurisdiction,  power  in 
many  cases  to  direct  a  sale  of  real  estate.     The  court  has  no  jurisdic- 
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tion  generally  speaking  to  order  a  sale  of  heirlooms  which  are  settled 
in  strict  settlement,  simply  on  the  ground  that  a  sale  will  he  for  the 
benefit  of  all  parties  interested.  D'Eyncourt  v.  Gregory^  3  Ch.  D. 
635.  But  otherwise  where  there  are  unpaid  debts.  Fane  v.  Fane,  2 
Ch.  D.  711.  As  to  a  sale  under  the  Settled  Land  Act,  see  ante,  p.  953. 
When  the  court  is  executing  the  trusts  of  a  will  or  instrument  which 
directs  a  sale  at  a  particular  time,  it  cannot,  though  for  the  benefit  of 
the  parties  interested,  direct  a  sale  before  the  time  fixed  by  the  instru- 
ment {Blackloiv  Y.  Laws,  2  Ha.  40 ;  Johnstone  v.  Baber,  8  Bea.  283  ; 
Bristoiv  V.  Skirroiv,  27  Bea.  590)  ;  nor  can  it,  where  the  money  is 
directed  to  be  raised  by  mortgage,  if  what  is  required  can  be  so  raised. 
Drake  v.  Whitmore,  5  De  G.  &  S.  619.  The  general  jurisdiction  of 
the  court  has  been  much  increased  by  recent  statutes. 

Thus  the  court  may  direct  a  sale  for  the  purpose  of  administering 
estates;  in  foreclosure  actions,  ante,  tit.  "Mortgage  " ;  in  partition 
actions,  ante,  tit.  "  Joint  Tenants  "  ;  under  the  Leases  and  Sales  of 
Settled  Estates  and  the  Land  Transfer  Acts,  see  those  titles,  ante, 
and  in  other  cases,  ante,  p.  510  et  seq. 

Under  the  15  &  16  Vict.  c.  86,  the  court  could  order  a  sale  of  real 
estate  at  any  time  after  the  institution  of  a  suit  which  relates  to  such 
estate  (s.  56),  in  those  cases  in  which,  according  to  the  previous  prac- 
tice, a  sale  might  have  been  directed  at  the  hearing.  Mandeno  v. 
Mandeno,  Kay,  App.  2  ;  see  Tulloch  v.  Tulloch,  L.  E.,  8  Eq.  574. 
Bell  Y.  Turner,  2  Ch.  D.  409.  This  section  is  repealed,  and  in  place 
of  it,  by  Order  51,  Eules  of  the  Supreme  Court,  1888,  it  is  directed 
that  (1.)  "  If  in  any  cause  or  matter  relating  to  any  real  estate,  it  shall 
appear  necessary  or  expedient  that  the  real  estate  or  any  part  thereof 
should  be  sold,  the  court  or  a  judge  may  order  the  same  to  be  sold, 
and  any  party  bound  by  the  order  and  in  possession  of  the  estate,  or 
in  receipt  of  the  rents  and  profits  thereof,  shall  be  compelled  to  deliver 
up  such  possession  or  receipt  to  the  purchaser,  or  such  other  person 
as  may  be  thereby  directed." 

A  sale  under  the  decree  of  the  court  is  not  within  the  Statute  of 
Frauds.  Att.-Oen.  v.  Day,  1  Ves.  sen.  221.  In  general,  sales  of 
property  under  the  direction  of  the  court  are  effected  by  public  auction, 
much  in  the  usual  way,  with  such  particulars  and  subject  to  such  con- 
ditions as  circumstances  and  the  nature  of  the  title  may  render  ex- 
pedient.  The  decisions  which  have  already  been  adverted  to  in 
Chap.  IV.  are,  therefore,  for  the  most  part  authorities  in  cases  of 
sales  under  the  direction  of  the  court.  The  court  will  not  force  a  bad 
title  on  a  purchaser,  although,  strictly  speaking,  the  conditions  may 
preclude  him  from  objecting.  In  a  late  case  there  was  a  condition 
precluding  the  purchaser  from  objecting  in  respect  of  the  title  prior  to 
a  particular  deed,  but  the  purchaser  was,  notwithstanding,  allowed  to 
show  that  the  prior  title  was  bad,  and  was  discharged  from  his  pur- 
chase. Else  V.  Else,  L.  E.,  13  Eq.  196. 

Prior  to  a  sale,  the  abstract  is,  unless  otherwise  ordered,  laid  before 
one  of  the  conveyancing  counsel  of  the  court.  See  Order  51,  sup.  (2), 
and  cons.  Gibson  v.  Woollard,  5  D.,  M.  &  G.  835.    The  opinion  of  such 
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counsel  may  be  received  and  acted  on  by  the  court.     Order  51,  sup. 
(7).     The  judge  fixes  the  reserve  price.     lb.  (4). 

The  property  is  in  general  sold  by  auction,  but  the  judge  may 
receive  proposals  for  a  sale  by  private  contract.  See  Order  55, 
E.  S.  C.  (14) ;  cons.  Pimm  v.  Insall,  10  Hare,  App.  74  ;  Bousfield  v. 
Hodges,  33  Bea.  90. 

A  sale  by  sealed  tenders,  has  all  the  incidents  of  a  sale  by  auction, 
and  the  biddings  might  formerly  have  been  opened.  Barlow  v.  Osborne, 
6  H.  L.  C.  566  ;  see  Waterhouse  v.  Wilkinson,  1  H.  &  M.  636.  After 
an  order  for  sale  by  auction,  it  cannot  be  varied  by  a  sale  by  tender 
without  the  direction  of  the  court.  Ex  parte  Lee,  L.  R.,  15  Eq. 
150.  The  purchasers  must  sign  their  names,  with  the  amount  of 
purchase-money,  in  the  bidding-paper,  and  this  is  binding  upon  them. 
See  Else  v.  Barnard,  28.  Bea.  228.  A  sale  at  the  reseived  price,  after 
an  ineffectual  attempt  to  sell  by  auction,  to  a  person  to  whom  such  price 
is  disclosed,  will,  it  seems,  be  binding.  lb.  The  purchaser  may  be 
discharged  and  another  person  substituted  where  there  is  no  under- 
bargain  between  them  for  an  additional  price.  Bigby  v.  Macnamara,  6 
Ves.  515.  Where  there  is  such  an  under-bargain,  before  the  first 
purchase  is  confirmed  absolutely,  the  second  purchaser  must  pay 
the  additional  price  into  court.  Hodder  v.  Ruffin,  Taml.  341.  The 
court  will  not  allow  a  substitution  unless  the  original  purchaser 
and  the  vendor  consent,  and  in  some  cases  the  court  will  order  a  re- 
sale.    Be  Settled  Estates  Act,  4  Giff.  90. 

But  if  the  certificate  of  purchase  is  approved  and  signed  by  the 
judge  and  eight  days  have  elapsed,  and  the  certificate  has  thus  become 
absolute,  the  purchaser  may,  if  he  can,  re-sell  for  himself  at  an  in- 
creased price.  Dewell  v.  Tuffnell,  1  K.  &  J.  324.  The  application  to 
discharge  or  vary  the  certificate  must  be  made  within  eight  clear  days. 
Cons.  Ord.  35,  s.  52 ;  see  Dan.  Ch.  Pr.  6th.  ed.  1148.  After  that 
time  the  certificate  is,  except  under  special  circumstances,  conclusive. 
Smith  V.  Armstrong,  6  D.,  M.  &  G.  150 ;  Ware  v.  Watson,  7  D., 
M.  &  G.  739 ;  Howell  v.  Kightley,  8  D.,  M.  &  G.  325.  After  the 
certificate  absolute,  the  purchaser  is  liable  to  any  loss  that  may 
happen  to  the  property  from  that  time  but  not  before  {Ex  parte 
Minor,  11  Ves.  559),  and  is  generally  in  the  same  position  as  an 
ordinary  purchaser  after  the  contract  of  purchase,  with  reference  to 
accidental  advantages  or  losses  happening  to  the  estate.  See  post,  p. 
1092. 

If  the  purchaser  cannot  complete,  there  will  be  an  order  for  a  re- 
sale, the  loss  and  expenses  being  thrown  upon  him,  but  not  discharging 
him  from  the  purchase  (Harding  v.  Harding,  4  M.  &  Cr.  514) ;  or  in 
certain  cases  the  court  might  order  the  money  to  be  paid,  or  the  pur- 
chaser to  be  committed.  Lansdown  v.  Elderton,  14  Ves.  512;  see 
Gray  v.  Gray,  1  Bea.  199.  Where  there  is  a  reference  as  to  the  title  and 
a  fair  objection  is  made,  or  inquiry  asked  for,  the  purchaser  will  not  have 
to  pay  the  costs,  although  the  certificate  is  in  favour  of  the  title  (Camden 
V.  Benson,  1  Ke.  671 ;  explained  in  Flower  v.  Hartopp,  8  Bea.  200  ; 
Thorpe  v.  Freer,  4  Madd.  466),  but  otherwise  where  the  title  is  good 
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upon  the  face  of  the  abstract,  and  his  objections  are  frivolous.  lb.;  Peers 
V.  Sneyd,  17  Bea.  151.  If  the  title  is  made  out  on  grounds  not  appear- 
ing on  the  abstract,  the  purchaser  will  be  entitled  to  costs.  Fielder 
V.  Higginson,  3  V.  &  B.  142.  If  the  title  is  bad,  he  will  be  entitled 
to  his  costs  out  of  the  fund  in  court,  if  there  be  any.  Cons.  Mullins 
V.  liussey,  35  Bea.  301 ;  unless  there  is  a  condition  contra.  See 
Falkner  v.  Eq.  Rev.  Soc.,  4  Drew.  352.  And  see  generally  as  to  costs, 
post,  Chap.  IX.,  Sec.  2. 

The  purchaser  is  bound  to  take  an  equitable  title  only,  where  the 
dry  legal  estate  is  vested  in  an  infant,  from  whom  it  can  be  got  in 
under  the  Trustee  Acts,  after  the  conveyance  of  the  equitable  interest. 
Freeland  v.  Pearson,  L.  E.,  7  Eq.  246.  In  other  cases  the  purchaser 
is  entitled  to  the  concurrence  of  all  having  a  legal  title  to  the  estate. 
Ih. ;  see  Sug.  V.  &  P.  14th  ed.  397 ;  Craddoch  v._  P'qoer,  14  Sim.  810. 
When  the  title  is  approved,  the  purchaser  is  entitled  to  a  conveyance 
on  payment  of  his  purchase-money  into  court,  and  is  discharged  from 
seeing  to  the  application  of  it  {Todd  v.  Studholme,  3  K.  &  J.  324) ; 
or  in  some  cases  the  payment  may  be  to  trustees  appointed  by  the 
court  for  that  purpose  ;  the  purchaser  may  sometimes  have  leave  to 
pay  the  money  without  accepting  the  title,  and  without  prejudice  to 
other  matters  {Riitley  v.  Gill,  3  De  G.  &  S.  640 ;  see  Man  v. 
Ricketts,  5  De  G-.  &  S.  116),  but  not  to  possession.  Hutton  v.  Man- 
sell,  2  Bea.  260.  He  will  not  bo  bound  by  payment  of  the  purchase- 
money  into  court  if  a  material  statement  in  the  particulars  is  untrue. 
Lachlan  v.  Reynolds,  Kay,  52.  And  see  generally  as  to  questions 
arising  on  the  particulars  and  conditions  of  sale,  ante,  Chap.  IV. 

If  the  purchaser  is  kept  out  of  possession,  he  will  be  entitled  out  of 
the  purchase-money  to  compensation  for  the  delay  and  for  the  charges 
he  may  have  been  put  to.  See  Thomas  v.  Buxton,  L.  K.,  8  Eq.  120. 
In  the  absence  of  any  condition,  he  will  be  entitled  to  the  rents  as 
from  the  last  quarter  or  half-year  preceding  the  purchase,  although 
he  may  pay  under  the  order  of  the  court  his  purchase-money  without 
interest  into  court  at  a  later  period.  Hughes  v.  Wells,  1  Dav.  Conv. 
4th  ed.  603  ;  see  Twigg  v.  Fifield,  13  Ves.  617  ;  Anson  v.  Towgood,  1 
Jac.  &  W.  638.  As  to  a  colliery,  the  profits  of  which  are  settled 
monthly,  the  right  to  profits  goes  back  to  the  preceding  settlement. 
Wren  v.  Kirton,  8  Ves.  502.  In  the  case  of  the  sale  of  a  life-interest, 
the  purchaser  is  entitled  to  all  income  arising  subsequently  to  the 
day  of  sale.  Anson  v.  Toicgood,  1  J.  &  W.  637.  It  has  been  held 
that,  in  the  case  of  the  sale  of  a  reversionary  interest,  the  purchaser 
is  entitled  as  from  the  confirmation  of  the  report  (certificate  absolute), 
and  as  from  that  time  he  ought  to  pay  interest  {Ex  parte  Manning,  2 
P.  W.  410) ;  but  in  Trefusis  v.  Ld.  Clinton  (2  Sim.  359),  it  was  held 
that  he  must  pay  interest  from  the  time  of  the  purchase  (ace.  Vesey  v. 
Elwood,  3  Dr.  &  War.  74,  82),  as  if  the  life  dropped  between  the 
purchase  and  confirmation,  this  would  enure  to  the  benefit  of  the  pur- 
chaser. Where  the  title  is  bad  the  purchaser  will  be  discharged  from 
his  contract,  and  will  be  entitled  to  his  costs  of  the  reference  out  of 
the  funds  in  the  cause.     Reynolds  v.  Blake,  2  S.  &  S.  117  ;  Ward  v. 
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Trathen,  14  Sim.  82.  A  purchaser  who  buys  under  a  decree  for  sale 
is  in  general  protected,  notwithstanding  there  may  be  irregularities  in 
the  subsequent  proceedings  in  the  suit.  Lloyd  v.  Johnes,  9  Ves.  37  ; 
Bowen  v.  Evans,  1  J.  &  L.  178 ;  2  H.  L.  C.  257 ;  Beioley  v.  Carter, 
L.  E.,  4  Ch.  230,  238.  He  is  bound,  however,  to  see  that  the  sale  is 
according  to  the  decree.     Colclough  v.  Sterum,  3  Bli.  181. 

But  there  must  be  no  unfair  dealing  on  the  part  of  the  purchaser. 
Thornhill  v.  Glover,  3  Dr.  &  W.  195.  Where  there  is  concealment 
from  the  judge  of  material  evidence  within  the  knowledge  of  the  pur- 
chaser to  induce  him  to  sanction  the  contract,  that  is  a  misrepresenta- 
tion to  the  judge,  and  the  court  will  set  the  contract  aside.  Bosivcll 
V.  Coaks,  27  Ch.  D.  424,  457.  And  the  decree  and  sale  founded  upon 
it  must  not  be  fraudulently  obtained.  Ld.  Bandon  v.  Becker,  9  Bli., 
N.  S.  532.  And  the  protection  does  not  extend  to  persons  having  in- 
terests not  bound  by  the  decree,  and  not  coming  in  under  it,  and  not 
having  been  brought  before  the  court ;  for  instance,  judgment  creditors, 
when  the  judgments  are  a  charge  upon  the  land.  Knight  v.  Pocock, 
24  Bea.  436;  Moscrop  v.  Sandeman,  9  Jur.,  N.  S.  1146. 

On  the  sale  of  a  reversionary  legacy,  the  particulars  stating  that 
infants  are  interested,  a  condition  that  no  objection  shall  be  made  on 
the  ground  of  want  of  jurisdiction,  is  valid.  Niinn  v.  Hancock,  L.  E., 
6  Ch.  850. 

Formerly  it  was  the  practice  of  the  court  to  open  the  biddings  some- 
times more  than  once  on  sales  by  auction  of  land,  under  the  authority 
of  the  court.  See  the  cases  on  the  subject  collected,  Sug.  Ven.  & 
Pur.,  14th  ed.,  p.  114  et  seq.  By  the  30  &  31  Vict.  c.  48,  however 
(since  1st  August,  1867,  s.  2),  this  practice  is  at  an  end,  and  the 
highest  bond  fide  purchaser  at  the  sale  bidding  a  sum  equal  to  or 
higher  than  the  reserved  price  (if  any)  shall  be  the  purchaser,  except 
in  cases  of  fraud  or  improper  conduct  in  the  management  of  the  sale 
(s.  7).  The  principle  of  this  act,  by  which  the  old  practice  of  opening 
biddings  on  a  sale  by  auction  is  discontinued,  except  upon  the  ground 
of  fraud  or  improper  conduct,  applies  equally  to  a  sale  by  private  con- 
tract entered  into  under  the  sanction  of  the  court,  and  such  a  contract 
cannot  be  discharged  where  no  unfairness  exists.  Newman  v.  Hook, 
16  Ch.  D.  561.  In  order  to  entitle  parties  to  open  the  biddiugs  after 
a  sale  by  auction  under  the  court  since  the  passing  of  the  Sales  of  Land 
by  Auction  Act,  1867,  there  must  be  either  fraud  or  such  misconduct 
as  borders  on  fraud.  Delves  y.  Delves, I^.B..,  20  Eq.ll.  In  a  case  before 
the  act  an  agreement  by  parties  not  to  bid  against  each  other,  but 
that  one  should  bid  a  particular  sum,  and  that  they  should  divide  the 
lot,  was  held  not  to  amount  to  fraud.  Be  Carew's  Estate,  26  Bea. 
187. 

The  rule  as  to  opening  the  biddings  did  not  apply  to  a  sale  by  the 
court  by  private  contract,  where  the  price  given  was  a  fair  one  {Milli- 
can  V.  Vanderplank,  11  Ha.  136),  but  it  applied  to  a  sale  by  sealed 
tenders.  Barlow  v.  Osborne,  6  H.  L.  C.  556;  Waterhcuse  v.  Wilkin- 
son, 1  H.  &  M.  636.  See  now  and  cons,  the  last-cited  act,  such  a 
mode  of  sale  is  not  expressly  referred  to,  but  only  sales  by  auction  of 
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land.  Biddings  now  can  only  be  opened  in  cases  of  fraud.  It  is  no 
ground  for  doing  so  in  general,  that  through  the  vendor's  mistake  the 
sale  may  have  been  at  an  undervalue.  Griffiths  v.  Jones,  L.  E.,  15 
Eq.  279. 


CHAPTEE  VI. 

EFFECT    OF    THE    CONTEACT. 


Generally  1094 

Vendor  Trustee  of  Estate   1094 

PuvoTiaser  Trustee  of  Fureliase- 

Money 1094 

Tenant  purchasing   1094 

Purchaser  let  into  Possession. . .  1095 
Loss  or  Gain  to  Property  after 

Purchase    1095 

House  destroyed    1095 

Who  JEhtitled  to  Policy 1095 

Salely  Court    1096 

Deterioration  through  Acts  of 

Vendor    1096 

Veiidor  Cutting  Ornamental  or 

other  Tiniber 1096 

Vendor  improving    ,  1096 

Purchaser  improving  1096 

Title  Deeds  destroyed 1096 

Life  dropping    1096 


Death  of  Vendor  101)7 

Vendor  dying  Intestate  1007 

Personal    Representatives    en- 
titled to  Purchase-Money  ...  1097 
Binding  Contract  necessary  ...  1097 
Operation  of  Vendor's  Will  ...  1097 

Devise  after  Contract 1097 

1  Fw«.  c.  26  10'.i7 

Sale  at  Option  of  Pmrehaser ...  1098 
Conveyancing  Act,  1881 1098 

Death  of  Purchaser 1098 

If  Intestate  Hevr  entitled  1098 

But  tahes  cum  onere    1098 

Operation  of  Purchaser's  Will  1099 

Under  old  and  new  Law 1099 

Devisee  takes  cum,  onere 1099 

Estate  coiiveyed  after  Will    ...  1099 
Contract  after  Will 1099 


-Generally.]  A  contract  having  been  effected  between  the  vendor 
and  purchaser,  either  under  a  sale  by  private  contract  or  public  auction, 
and  either  without  or  by  means  of  the  Court  of  Chancery,  the  effect 
of  the  contract  is  next  to  be  considered,  by  which  the  rights  ol 
the  parties  are  determined,  up  to  the  time  of  its  rescission  or  com- 
pletion. 

In  equity  the  vendor  is  considered  from  the  time  of  the  contract  as 
a  trustee  of  the  estate  for  the  purchaser,  and  the  purchaser  as  [a 
trustee  of  the  purchase-money  for  the  vendor.  Green  v.  Smith,  1 
Atk.  572.  But  "  the  vendor  is  called  a  trustee  only  by  a  metaphor, 
and  by  an  improper  use  of  the  term,"  per  Ld.  Westbury,  Knox  v.  Gye, 
L.  E.,  5  H.  L.,  p.  675.  In  Shaw  v.  Foster,  ib.,  p.  356.  Lord 
Hatherley,  L.C.,  terms  him  a  constructive  trustee  ;  and  see  Hadley  v. 
Lon.  Bank  of  Scotland,  3  D.,  J.  &  S.  63,  70 ;  Base  v.  Watson,  10 
H.  L.  C.  672  ;  Lysaght  v,  Edwards,  2  Ch.  D.  499.  The  right  of  the 
purchaser  is  subject  to  the  lien  of  the  vendor  for  the  unpaid  purchase- 
money. 

On  a  purchase  by  a  tenant  of  his  landlord,  the  contract  will  not 
determine  the  tenancy  {Doe  v.  Stanion,  1  M.  &  W.  695 ;  Tarte  v. 
Darby,  15  M.  &  W.  601),  unless  the  tenancy  is  one  at  will.    Daniels 
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V.  Davison,  16  Vea.  252.  If  the  vendor  continues  in  the  occupation 
of  the  property  himself,  and  there  is  delay  in  the  completion  not 
attributable  to  the  purchaser,  an  occupation  rent  will  be  put  upon  it 
{Dyer  v.  Hargrave,  10  Ves.  505),  but  otherwise  if  the  vendor  continues 
his  business  under  a  pressure  arising  from  the  purchaser's  default. 
Lcggott  v.  Metrop.  R.  Co.,  L.  R.,  5  Ch.  716.  Where  before  comple- 
tion the  purchaser  is  excluded  from  possession,  and  the  vendor  allows 
the  property  sold  to  lie  waste,  the  purchaser  will  be  allowed  to  set  off 
against  the  interest  payable  by  him,  the  amount  of  rent  which  might 
have  been  received,  and  the  amount  of  deterioration.  Phill'qos  v. 
Silvester,  L.  R.,  8  Ch.  173. 

A  purchaser  who  is  let  into  possession  before  the  time  fixed  for 
completion  must  pay  the  purchase-money  into  court,  though  he  alleges 
that  the  title  has  not  been  sufficiently  shown.  Lilley  v.  Allen,  12 
Jur.,  N.  S.  181  (referring  to  Clarke  v.  Elliott,  1  Madd.  606,  contra, 
which  was  reversed  on  appeal  though  not  reported).  If  the  treaty  for 
sale  goes  off,  an  action  for  use  and  occupation  will  not  lie  against  him, 
although  the  occupation  has  been  beneficial  {Winterhottom  v.  Ingham, 
7  Q.  B.  611) ;  but  the  possession  is  lawful,  and  is  in  effect  a  tenancy 
at  will,  so  that  ejectment  will  not  lie  until  the  tenancy  is  determined. 
Doe  V.  Jackson,  1  B.  &  C.  448;  see  Doe  v.  Leeds,  dec.  Co.,  16  Q.  B. 
796.  But  it  is  only  a  tenancy  at  will,  although  there  is  a  stipulation 
for  the  payment  of  interest  until  completion.  Doe  v.  Chamherlaine, 
5  M.  &  W.  14.  As  to  the  consequences  of  the  vendor  resuming  pos- 
session, see  post,  Chap.  IX. 

As  a  general  rule,  the  purchaser  must  bear  any  accidental  loss 
happening  to  the  property,  and  is  entitled  to  any  accidental  gain 
accruing  to  it,  between  the  contract  and  conveyance.  Thus,  if  the 
house  or  buildings  purchased  fall,  or  are  burnt  down,  the  loss  falls  on 
the  purchaser,  if  he  has  accepted  the  title  or  it  is  unobjectionable. 
Paine  v.  Meller,  6  Ves.  349 ;  see  Doicson  v.  Solomon,  1  Dr.  &  Sm.  1 ; 
Counter  v.  Macpherson,  5  Moo.  P.  C.  83 ;  there  is  a  dictum  contra  in 
Stent  V.  Bailis,  2  P.  W.  220,  but  that  is  overruled.  And  the  pur- 
chaser is  not  entitled  to  the  benefit  of  an  existing  insurance,  in  the 
absence  of  a  provision  to  that  effect  in  the  contract.  Poole  v.  Adams, 
12  W.  R.  683 ;  Rayner  v.  Preston,  18  Ch.  D.  1,  James,  L.J.,  diss. 
And  the  insurance  company  cannot  recover  the  insurance  money 
which  they  have  paid  to  the  vendor.  Castellain  v.  Preston,  8  Q.  B.  D. 
613  ;  see  Collingridge  v.  R.  Ex.  Assur.,  3  Q.  B.  D.  173,  a.nipost, 
Chap.  XIV.,  "Purchaser's  Right  to  Fire  Policies."  Having  regard 
to  the  preceding  cases,  a  purchaser  should  stipulate  for  the  benefit  of 
the  policy  in  the  event  of  his  completing  the  purchase,  or  he  should 
himself  insure.  In  Edwards  v.  West,  7  Ch.  D.  858,  under  the  terms 
of  a  lease  the  landlord  covenanted  to  insure,  and  the  tenant  had  the 
option  to  purchase  for  a  fixed  sum.  Before  the  time  for  exercising 
the  option,  the  buildings  demised  were  burnt,  and  the  landlord  received 
the  insurance-money.  The  tenant  then  exercised  his  option  to  pur- 
chase, and  claimed  the  insurance-money  as  part  of  his  purchase ;  it  was 
held  that  the  tenant  had  no  claim  to   the  insurance-money.     See 
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Reynard  v.  Arnold,  L.  R.,  10  Ch.  386.  The  purchaser  also  must 
make  good  the  damage,  if  any,  sustained  by  adjoining  owners,  if  the 
vendor  would  have  been  liable  to  do  so.  Robertson  v.  Skelton,  12 
Bea.  260,  266.  The  rule  in  these  cases  on  a  sale  by  the  court  is  the 
same  when  the  eight  days  after  the  certificate  have  elapsed  (2  Dan. 
Prac.  6th  ed.  1148)  ;  formerly  after  confirmation  of  the  report. 
Ex  parte  Minor,  11  Ves.  559 ;  Robertson  v.  Skelton,  12  Bea.  260. 
But  the  rule  which  has  been  stated  does  not  apply  to  the  case  of  extra 
expense  being  incurred  by  reason  of  the  death  of  a  proper  conveying 
party,  for  instance,  a  trustee  of  copyholds,  in  consequence  of  which 
another  admission  on  the  court  rolls  becomes  necessary.  Paramore 
V.  Greenslade,  1  Sm.  &  G.  541. 

When  the  purchase  is  improperly  delayed  by  the  vendor,  he  is 
responsible,  and  must  even  make  an  allowance  for  the  deterioration 
which  the  property  has  suffered  from  mismanagement  since  the  con- 
tract was  entered  into  (Foster  v.  Deacon,  3  Madd.  394;  Reg.  Can.  Co. 
V.  Ware,  23  Bea.  575)  ;  but  not  after  the  time  when  the  purchaser 
took,  or  might  have  taken,  possession.  Binks  v.  Ld.  Rokeby,  2  Sw. 
222,  226.  If  the  vendor  cuts  ornamental  timber,  during  the  time  the 
title  is  being  investigated,  the  purchaser  may  be  relieved  from  his 
contract,  and  it  is  not  a  case  for  compensation  {Magennis  v.  Fallon, 
2  Mol.  585) ;  but  ordinary  timber,  where  necessary,  may  be  felled, 
though  the  price  of  it  will  belong  to  the  purchaser.  Poole  v.  Shergold, 
1  Cox,  273.  A  vendor  after  the  sale  cannot,  it  would  seem,  lay  out 
money  on  the  property,  an^  require  the  purchaser  to  repay  him.  See 
Monro  v.  Taylor,  8  Ha.  56,  60.  But  a  purchaser  in  possession 
improving  bond  fide  under  a  sale  invalid,  though  not  fraudulent,  will 
be  entitled  to  an  allowance  for  his  improvements.  Stepney  v.  Biddulph, 
13  W.  R.  576.  Where  the  title-deeds  are  destroyed  by  fire,  after  the 
contract,  but  before  the  title  is  accepted,  the  purchaser  is  not  bound 
unless  the  vendor  can  show  what  were  the  contents  of  the  deeds,  and 
that  they  were  duly  executed.     Bryant  v.  Busk,  4  Russ.  1. 

If  a  life  annuity  is  purchased,  and  the  life  drops  before  completion, 
the  price  must  nevertheless  be  paid.  Kenney  v.  Wexham,  6  Madd. 
355.  And  where  a  lease  for  life  is  sold,  and  a  life  drops  before  com- 
pletion, the  loss  is  the  purchaser's.  White  v.  Nutts,  1  P.  W.  61. 
And  the  distinction  there  drawn  by  the  Lord  Keeper  between  one  life 
dropping  and  all  the  lives  would  not,  it  is  considered,  now  be  sup- 
ported. See  Sug.  V.  &  P.  14th  ed.  291.  On  the  other  hand,  where 
the  purchase  is  of  a  reversionary  interest  subject  to  life  estates  and 
some  of  the  lives  drop  ( White  v.  Nutts,  1  P.  W.  62),  or  the  considera- 
tion is  an  annuity  to  the  vendor  and  he  dies  before  completion,  the 
purchaser  has  the  benefit.  Mortimer  v.  Capper,  1  B.  C.  C.  166 ; 
Jackson  v.  Lever,  3  B.  0.  C.  605.  But  in  the  latter  case,  if  any  part 
of  the  annuity  accrued  due  before  the  vendor's  death,  and  was  not 
paid  through  the  laches  of  the  purchaser,  the  contract  will  not  be 
enforced  against  the  vendor's  representatives.  Pope  v.  Roots,  1 
B.  P.  C.  370.  So,  where  the  sale  is  of  a  reversionary  interest,  if  there 
has  been  laches  on  the  part  of  the  purchaser  in  completing,  and  the  life 
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drops  in  the  meantime,  the  court  will  refuse  to  execute  the  agreement. 
Spurrier  v.  Hancock,  4  Ves.  667. 

Death  of  Vendor.]  The  death  of  the  vendor  does  not  affect  a 
binding  contract  of  sale  made  by  him.  If  he  dies  intestate  the 
purchase-money  will  go  to  his  personal  representatives.  Baden  v. 
Css.  of  Pembroke,  2  Ver.  215.  But  if  the  estate  is  one  of  inheritance, 
his  heir  will  be  entitled  to  the  intermediate  rents  up  to  the  time  fixed 
for  completion.  Lumsden  v.  Fraser,  12  Sim.  263 ;  Watts  v.  Watts, 
L.  E.,  17  Eq.  217.  The  contract,  however,  must  be  binding,  to 
affect  the  rights  of  the  heir  to  the  estate.  Although,  if  not  binding, 
if  he  nevertheless  completes  the  sale,  conveying  the  estate,  and 
receiving  the  purchase-money,  he  must  pay  it  over  to  the  next  of  kin. 
Fratjne  v.  Taylor,  10  Jur.,  N.  S.  119.  And  with  reference  to  the 
validity  of  a  contract,  if  it  has  been  abandoned  by  the  parties  to  it,  it 
is  as  if  non-existing.  Sug.  V.  &  P.  14th  ed.  191;  Nugee  v.  Chapman, 
29  Bea.  288 ;  and  cons.  1  Vict.  c.  26,  s.  24  ;  see  Andrew  v.  Andrew, 
8  D.,  M.  &  G.  336,  a  case  under  the  old  law.  It  is  necessary  that 
the  contract  should  be  a  binding  one,  when  it  is  followed  by  the  death 
of  the  vendor  or  purchaser.  As  to  this  the  general  rule  is,  "  that, 
whatever  is  the  state  of  liability  of  the  party  himself  to  take  at  his 
death,  must  be  the  state  of  liability  to  be  considered,  upon  questions 
between  those  representing  him  after  his  death."  Per  Lord  Eldon, 
Broome  v.  Monck,  10  Ves.  607  ;.  cons.  Garnett  v.  Acton,  28  Bea.  833. 

When  a  contract  for  sale  was  entered  into  after  a  will  bad  been 
executed  by  the  vendor,  under  the  old  law,  the  will  was  revoked  in 
equity  by  the  contract,  in  respect  of  the  subject-matter  of  it.  Cotter 
V.  Layer,  2  P.  W.  624 ;  Bennett  v.  E.  Tankerville,  19  Ves.  178. 
And  the  rule  is  the  same  under  the  act.  Farrar  v.  Ld.  Winterlon, 
5  Bea.  1.  The  purchase-money  in  such  cases  forms  part  of  the 
testator's  general  personalty,  notwithstanding  he  may  have  devised 
the  estate  upon  trust  to  sell  and  pay  the  proceeds  to  certain  named 
legatees,  if  he  himself  afterwards  contracts  to  sell  it.  Arnald  v. 
Arnald,  1  B.  C.  C.  401 ;  Neivbold  v.  RoadJcnight,  1  R.  &  My.  677. 

A  devise  of  an  estate  of  inheritance  by  the  vendor  after  the  contract 
passed  the  estate,  but  in  general  the  devisee,  although  under  a  special 
devise,  was  merely  a  trustee  to  convey ;  he  was  not  entitled  to  the 
purchase-money  beneficially.  Knollys  v.  Shepherd,  cited  1  J.  &  W. 
499.  Now  by  the  1  Vict.  c.  26,  a  will  operates  upon  the  estate  or 
interest  of  a  testator  as  if  the  will  had  been  executed  immediately 
before  his  death,  unless  a  contrary  intention  appear  by  the  will  (s.  24). 
Post,  tit.  "  Wills."  Even  before  this  act,  however,  the  rule  above 
stated,  that  the  devisee  was  a  trustee  to  convey,  was  different  if  an 
intention  could  be  collected  that  he  was  to  take  beneficially.  Drant 
V.  Vause,  1  Y.  C.  C.  C.  580 ;  see  Emuss  v.  Smith,  2  De  G.  &  S.  722. 
A  devise  of  trust  estates  will  pass  an  estate  contracted  to  be  sold  by 
the  testator  subsequently  to  his  will,  but  the  purchase  of  which  is  not 
completed.     Lysaght  v.  Edwards,  2  Ch.  D.  499. 

When,  prior  to  the  1  Vict.  c.  26,  an  estate  was  contracted  to  be  sold 
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at  the  option  of  the  purchaser,  the  contract  revoked  the  seller's  will  in 
equity  if  the  option  was  exercised,  although  after  the  vendor's  death, 
and  the  parties  taking  the  vendor's  personal  estate  were  entitled  to 
the  purchase-money.  Laives  v.  Bennett,  1  Cox,  167.  As  to  this  case, 
see  Edumxls  v.  West,  7  Ch.  D.  858 ;  Toivnley  v.  Bed-well,  14  Ves. 
591.  And  the  rule  is  the  same  since  the  act.  Collingwood  v.  Row, 
3  Jur.,  N.  S.  785  ;  Weeding  v.  Weeding,  1  J.  &  H.  424.  But  in  such 
cases  the  heir  or  devisee  will  be  entitled  to  the  rents  up  to  the  time 
the  option  is  declared.  Sug.  V.  &  P.,  14th  ed.,  188 ;  Shadforth  v. 
Temple,  10  Sii:Q.  184.  As  to  the  eifect  of  notices  by  railway  or  other 
similarly  authorized  companies,  see  ante,  p.  107. 

By  the  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  s.  4  (1),  where 
at  the  death  of  any  person  there  is  subsisting  a  contract  enforceable 
against  his  heir  or  devisee,  for  the  sale  of  the  fee-simple  or  other  free- 
hold interest,  descendible  to  his  heirs  general,  in  any  land,  his  personal 
representatives  shall,  by  virtue  of  this  act,  have  power  to  convey  the 
land  for  all  the  estate  and  interest  vested  in  him  at  his  death,  in  any 
manner  proper  for  giving  effect  to  the  contract. 

(2.)  A  conveyance  made  under  this  section  shall  not  affect  the 
beneficial  rights  of  any  person  claiming  under  any  testamentary  dis- 
position or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 

(3.)  This  section  applies  only  in  cases  of  death  after  the  commence- 
ment of  this  act  (1st  January,  1882). 

Death  of  Purchaser^  On  the  death  of  the  purchaser  intestate, 
after  a  hinding  contract  of  purchase,  of  an  estate  of  inheritance,  his 
heir  is  entitled  to  the  purchased  estate  ;  and  it  makes  no  difference 
that  a  defect  in  the  title  is  made  good  after  the  death  of  the  purchaser, 
if  he  would  have  been  bound  to  take  it  if  living.  Garnett  v.  Actcn, 
28  Bea.  833.  The  heir  was  also  entitled  to  have  the  estate  paid  for 
out  of  his  ancestor's  personal  estate  {Buclnnaster  v.  Han-op,  13  Ves. 
456) ;  and  this  was  not  affected  either  by  the  17  &  18  Vict.  c.  113 
(Locke  King's  Act),  {post,  tit.  "  Wills  ;  "  Hood  v.  Hood,  3  Jur., 
N.  S.  684),  or  by  the  amending  act,  the  80  &  31  Vict.  c.  69.  By  the 
latter  act  the  word  "  mortgage  "  in  the  former  is  extended  to  any  lien 
for  the  unpaid  purchase-money  of  any  hereditaments  purchased  by  a 
testator.  It  was  held  that  this  act  did  not  apply  to  lands  purchased 
by  a  person  who  died  intestate  before  the  completion  of  the  contract. 
Harding  v.  Harding,  L.  Pi.,  13  Eq.  493.  And  if,  in  such  a  case,  after 
the  death  of  the  purchaser  intestate,  the  vendor,  under  a  condition 
enabling  him  to  do  so,  rescinded  the  contract,  the  purchaser's  heir 
was  entitled  to  receive  the  amount  of  the  purchase-money  out  of  the 
purchaser's  personal  estate,  if  the  contract  was  a  binding  one  at  the 
time  of  his  death.  Hudson  v.  Cook,  ib.  417.  Now,  however,  by  the 
further  amending  act,  40  &  41  Vict.  c.  34  (1877),  the  provision  of 
the  act  30  &  31  Vict.  c.  69,  are  in  effect  extended  so  as  to  comprise 
the  estates  of  intestates.  So  that  now,  when  a  person  dies  intestate 
having  purchased  an  estate  of  inheritance  under  a  binding  contract, 
the  heir  takes  cum  onere.     Re  Cockcrojt,  24  Ch.  D.  94 
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When,  before  the  1  Vict.  c.  26,  a  person  bought  an  estate  of  inherit- 
ance and  then  devised  it,  but  died  before  completion,  if  tliere  was  a 
valid  binding  contract  of  purchase,  the  devisee  of  the  property  was 
entitled  to  have  the  estate  paid  for  out  of  his  testator's  personal  estate. 
Broome  v.  Monch,  10  Ves.  608.  The  law  is  not  altered  either  by  the 
Wills  Act  (see  Hood  v.  Hood,  3  Jur.,  N.  S.  C84),  or  Locke  King's 
Act  (17  &  18  Vict.  c.  113) ;  but  by  the  30  &  31  Vict.  c.  69,  the  devisee 
takes  subject  to  the  lien,  unless  there  is  a  contrary  intention  expressed 
in  the  will,  and  such  an  intention  is  not  to  be  inferred  from  a  mere 
direction  to  pay  debts.  Although  the  title  may  be  imperfect  at  the 
death  of  the  purchaser,  if  afterwards  perfected,  the  devisee  will  be 
entitled  to  have  the  estate  conveyed  {Garnett  v.  Acton,  28  Bea.  333) ; 
subject,  however,  to  the  last-cited  act. 

Where,  before  the  Wills  Act,  there  was  a  valid  binding  contract 
before  the  will  to  convey  in  fee,  the  conveyance  of  the  estate  after  the 
will  to  the  testator  was  no  revocation  of  it  {Rose  v.  Cunyncjhame,  11 
Ves.  550),  and  the  property  passed  by  it,  unless  the  conveyance  of  the 
legal  estate  was  not  exactly  co-extensive  with  the  entire  equitable  in- 
terest which  the  testator  took  by  the  contract,  as  where  the  conveyance 
was  to  uses  to  bar  dower  {Rawlins  v.  Burgis,  2  V.  &  B.  382  ;  Bidlin 
V.  Fletcher,  2  M.  &  C.  432 ;  see  Ploicden  v.  Hyde,  2  D.,  M.  &  G. 
684)  ;  the  contract  being  to  convey  in  fee  :  for  in  such  cases  the  con- 
veyance operated  as  a  revocation,  though  now  the  will  operates  on  the 
estate  of  the  testator  at  the  time  of  his  death.     1  Vict.  c.  26,  s.  24. 

Where,  before  the  Wills  Act,  the  contract  was  after  the  will,  an 
estate  of  inheritance  would  not  pass  by  it,  as  the  will  spoke  from  the 
date  {Lane/ford  v.  Pitt,  2  P.  W.  629),  unless  republished  by  a  codicil 
{Monypenny  v.  Br: stow,  2  E.  &  My.  117 ;  Re  Earl's  Trusts^,  4  K.  & 
J.  673) ;  although  a  case  of  election  might  sometimes  have  been 
raised ;  but  now  the  power  of  disposition  extends  over  property  of 
every  kind,  legal,  equitable,  &c.  (1  Vict.  c.  26,  s.  8),  and  the  will 
speaks  from  the  testator's  death.  Ih.  s.  24  ;  post,  tit.  "  Wills  ;  " 
see  Morgan  v.  Holford,  1  Sm.  &  G.  101.  But  if  there  is  a  devisee  or 
residuary  devisee  entitled  under  the  will,  he  must  take  subject  to  the 
30  &  31  Vict.  c.  69.     Supra. 
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CHAPTER    VII. 

OF    THE    ABSTRACT TITLE    SHOWN EXAMINATION    OF   DEEDS   AND 

VERIFICATION    OF    TITLE. 

Sec.  1. — Of  the  Abstract. 
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The  purchaser  is  entitled  to  an  abstract,  notwithstanding  he  has 
purchased  under  an  agreement  to  accept  the  title.  Morris  t.  Kearsley, 
2  Y.  &  C,  Ex.  139.  A  purchaser  of  two  or  more  lots  held  wholly  or 
partly  under  the  same  title  shall  not  have  a  right  to  more  than  one 
abstract  of  the  common  title,  except  at  his  own  expense  (Conveyancing 
Act,  1881,  s.  3  (7) ),  subject  to  any  intention  to  the  contrary  in  the 
contract  (9).  This  aj)plies  only  to  sales  after  the  commencement  of 
the  act  (1st  January,  1882).  The  abstract  must  show  a  title  to  the 
property  specified  in  the  agreement,  or,  where  the  sale  is  by  auction, 
in  the  particulars,  and  according  to  the  conditions.  And,  in  the 
absence  of  an  express  stipulation  to  the  contrary,  the  title  shown 
must  be  a  legal  and  equitable  one.  Freeland  v.  Pearson,  L.  R.,  7 
Eq.  246.  A  title  is  first  shown  when  the  abstract  states  all  the 
matters,  which,  if  proved,  make  a  good  title.  A  title  is  made  when 
the  matters  are  proved.  Parr  v.  Lovegrove,  4  Drew.  170.  The 
abstract  should  be  delivered  at  the  time  (if  any)  fixed  by  the  condi- 
tions, otherwise  the  vendor  being  in  default,  cannot  avail  himself  of 
the  condition  making  time  of  the  essence  of  the  contract  in  sending 
in  requisitions  and  objections.  Southhy  v.  Hutt,  2  M.  &  C.  211 ; 
Upperton  v.  Nicholson,  L.  R.,  6  Ch.  436.  The  vendor,  however,  in 
general  guards  or  endeavours  to  guard  against  this,  by  a  qualification, 
that  the  abstract,  though  otherwise  imperfect,  shall  be  considered  as 
sufficient,  if  it  affords  the  means  of  making  a  requisition  or  objection. 
Default  in  delivering  the  abstract  may  also  affect  the  vendor's  right  to 
interest  from  the  day  named  in  the  conditions.  See  Sherwin  v.  Shak- 
spear,  5  D.,  M.  &  G.  517.  If  an  abstract  is  not  delivered  within  the 
stipulated  time  and  the  purchase  goes  off,  the  purchaser  may  maintain 
an  action  for  the  breach  of  contract  for  non-delivery,  although  he  may 
only  be  entitled  to  recover  nominal  damages.  Steer  v.  Croidey,  14 
C.  B.,  N.  S.  337.  The  abstract  is  prepared  at  the  vendor's  expense, 
in  the  absence  of  an  agreement  to  the  contrary,  except  in  the  case  of 
sales  to  companies  purchasing  under  the  provisions  of  the  8  Vict. 
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c.  18  (The  Lands  Clauses  Consolidation  Act)  (ante,  p.  1046),  or  other 
authorities  having  compulsory  powers  of  purchasing  subject  to  the 
proTisions  of  that  act. 

The  abstract  should  be  as  perfect  as  the  vendor  can  make  it  at  the 
time  of  its  delivery.  Hohson  v.  Bell,  2  Bea.  17 ;  Blacklow  v.  Laws, 
2  Ha.  40  ;  Morlcij  v.  Cook,  ib.  106,  111.  It  is  presumed  to  be  perfect 
until  shown  to  be  imperfect.  Ward  v.  Ghrimes,  9  Jur.,  N.  S.  1097. 
An  abstract  is  considered  complete  if  it  shows  upon  the  face  of  it  that 
the  vendor  has  a  legal  and  equitable  title,  or  that  upon  certain  things 
being  done  he  will  have  such  title.  Ld.  Braybroke  v.  Inskip,  8  Ves. 
417  ;  Webb  v.  Austin,  7  M.  &  G.  701.  If  an  abstract  shows  a  good 
equitable  title  in  the  vendor,  with  power  to  get  in  the  legal  estate 
under  the  Trustee  Acts  or  otherwise,  it  is  unnecessary  for  the  abstract 
to  show  the  devolution  of  the  legal  estate.  Camberivell,  dx.  Soc.  v. 
Holloway,  13  Ch.  D.  754 ;  see  Madeley  v.  Booth,  2  De  G.  &  Sm.  718. 
The  abstract  should  contain  with  sufficient  fulness  the  effect  of  every 
instrument  which  constitutes  part  of  the  title.  Oakden  v.  Pike,  11 
Jur.,  N.  S.  666.  Although  "  a  voluntary  deed,  if  it  is  sufficiently  old 
and  satisfies  the  other  conditions  requisite  to  make  a  deed  a  good  root 
of  title,  is  a  good  root  of  title  "  (per  Cotton,  L.J.,  Marsh  v.  E.  Gran- 
ville, 24  Ch.  D.  11,  24),  yet  if  there  is  a  condition  making  a  deed  dated 
less  than  forty  years  before  the  sale,  the  commencement  of  title,  and 
it  is  a  voluntary  deed,  it  should  so  be  stated.  Ib.  By  the  22  &  23 
Vict.  c.  35,  any  seller  or  mortgagor  of  land,  or  chattels  real  or  per- 
sonal, or  choses  in  action  conveyed  or  assigned  to  a  purchaser  ;  or  the 
solicitor  or  agent  of  any  such  seller  or  mortgagor  ;  who  shall  conceal 
any  instrument  material  to  the  title,  or  falsify  any  pedigree  upon  which 
the  title  does  or  may  depend,  to  induce  the  acceptance  of  the  title,  with 
intent  to  defraud,  shall  be  guilty  of  a  misdemeanor  (s.  24). 

It  is  immaterial  that  the  estate  shows  incumbrances  even  exceeding 
the  purchase-money,  though  of  course  they  must  be  capable  of  being 
discharged.  Toivnsend  v.  Champernown,  1  Y.  &  J.  449.  Nor  is  it 
material  that  the  abstract  shows  that  the  legal  estate  is  outstanding  if 
it  states  in  whom,  and  that  such  person  is  bound  to  join.  See  Avarne 
V.  Brown,  14  Sim.  303  ;  Berkeley  v.  Daiih,  16  Ves.  380  ;  Jumpson  v. 
Pitchers,  1  Coll.  13.  But  the  vendor  must  procure  the  concurrence 
of  a  stranger  in  whom  any  interest  is  outstanding,  and  the  title  is  not 
complete  until  his  concurrence  is  shown.  Lewin  v.  Guest,  1  Russ. 
325 ;  see  Esdaile  v.  Stephenson,  6  Madd.  366.  The  purchaser  is 
liable  to  the  tithe  rent-charge  and  to  land-tax  although  not  mentioned. 
Sug.  V.  &  P.  14th  ed.  322.  When  they  have  been  redeemed,  and 
stated  to  be  so  in  the  particulars,  the  abstract  must,  in  the  absence 
of  a  condition,  state  the  evidence  proving  the  redemption.  See  post. 
Sec.  3.  It  is  no  objection  to  an  abstract  of  title  to  the  fee  that  the 
vendor  is  tenant  in  tail  only,  for  he  can  bar  the  entail.  Cattell  v. 
Corrall,  4  Y.  &  C.  228. 

All  the  title-deeds  commencing  with  and  subsequent  to  that  which 
the  vendor  makes  the  root  of  his  title  should  be  abstracted,  and  even. 
equitable  charges  which  have  been  discharged  should  be  abstracted,  or 
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communicated  to  the  purchaser.  Drummoncl  v.  Tracy,  Johns.  608  ; 
Sug.  V.  &  P.  14th  ed.  411 ;  cons.,  however,  the  observations  of  Mr. 
Dart,  y.  &  P.  5th  ed.  301,  302.  The  abstract  belongs  to  the  pur- 
chaser if  the  purchase  is  completed,  but  if  not,  it  must  be  returned  to 
the  vendor,  and  no  copy  must  be  kept.  Roberts  v.  Wyatt,  2  Taun. 
268.  But  the  purchaser  is,  it  seems,  entitled  to  his  counsel's  opinion 
on  the  title  {ib.) ;  at  all  events  if  written  on  separate  paper.  Alexander 
V.  CrosUe,  2  Ir.  Eq.  K.  141 ;  Sug.  V.  &  P.  14th  ed.  428. 
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The  dealings  with  real  property  are  so  various  and  complicated,  that 
it  is  perhaps  scarcely  too  much  to  say,  that  there  are  but  few  questions 
of  law  or  equity  which  may  not  directly  or  indirectly  arise,  and  have  to  be 
considered  on  a  sale  of  real  estate.  When,  therefore,  the  abstract  presents 
any  question,  which  for  its  solution  depends  upon  the  general  law,  for 
instance,  of  Estates;  Limitations;  Husband  and  Wife;  Marriage 
Settlements ;  Powers ;  WUls,  &c.,  &c. ;  reference  must  be  made  to 
those  titles.  In  this  section  only  the  general  points  relating  to  the 
title,  which  must  be  shown  in  various  cases,  are  considered.  In  the 
absence  of  any  qualifying  condition  {ante,  p.  1070),  a  purchaser  of  free- 
holds and  copyholds  may  in  general  require  a  title,  legal  and  equitable 
{Freeland  v.  Pearson,  L.  R.,  7  Eq.  246),  commencing  formerly  sixty 
years  before  the  sale.  Cooper  v.  Emery,  1  Ph.  388.  An  earlier  title 
may  be  required  if  a  fair  inference  arises  upon  the  abstract  that  the 
prior  title  may  disclose  an  existing  defect ;  but  if  the  vendor  cannot 
produce  the  earlier  title,  the  purchaser  cannot  object  on  mere  suspicion. 
Sug.  V.  &  P.  14th  ed.  366.  By  the  37  &  88  Vict.  c.  78,  in  the  com- 
pletion of  any  contract  of  sale  of  land  made  after  the  31st  day  of 
December,  1874,  and  subject  to  any  stipulation  to  the  contraiy  in  the 
contract, /o?'f^  years  shall  be  substituted  as  the  period  of  commence- 
ment of  title  which  a  purchaser  may  require  in  place  of  sixty 
years,  the  present  period  of  such  commencement ;  nevertheless  earlier 
title  than  forty  years  may  be  required  in  cases  similar  to  those  in 
which  earlier  title  than  sixty  years  may  now  be  required  (s.  1). 

In  some  cases  7ioticc  by  a  purchaser  that  he  is  not  to  have  a  title 
which  he  might  otherwise  have  required,  precludes  him  fi'om  objecting 
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on  this  ground.     Upon  this  point  in  Ellis  v.  Rogers,  29  Ch.  D.  661, 
Cotton,  L.J.,  observed,  p.  670  : — "Lord  St.  Leonards  says  (V.  &  P. 
14th  ed.  16) :  '  In  contracts  for  sale  of  real  estate,  an  agreement  to  make 
a  good  title  is  always  implied  unless  the  liability  is  expressly  excluded.' 
In  Doe  V.  Stanion,  1  M.  &  W.  695,  701,  Baron  Parke  says  :  '  In  con- 
tracts for  the  sale  of  real  estate,  an  agreement  to  make  a  good  title  is 
always  implied,  of  which  the  case  of  Souter  v.  Drake,  15  B.  &  Ad.  992, 
is  a  strong  instance.'     In  other  cases,  and  especially  in  Ogilvie  v. 
Foljamhe,  3  Mer.  53,  the  right  to  require  a  good  title  appears  to  be 
spoken  of  as  collateral  to  the  contract.     Sir  W.  Grant,  ib.  p.  64,  says  : 
'  The  right  to  a  good  title  is  a  right  not  growing  out  of  the  agreement 
between  the  parties  but  which  is  given  by  law.'  "     In  Ellis  v.  Rogers, 
sup.,  it  was  not  necessary  to  decide  on  which  of  the  two  grounds  a 
right  to  a  good  title  rests,  as  knowledge  on  the  part  of  the  purchaser 
that  he  was  not  to  have  a  good  title  was  not  shown.     The  doctrine  of 
notice  cannot  be  set  up  against  an  express  contract  to  give  a  particular 
title.     In  Goto  v.  Thompson,  9  Q.  B.  D.  616,  A.  agrpcd  to  sell  freehold 
houses  to  B.,  and  to  make  a  good  marketable  title.    On  investigation  of 
the  title  it  appeared  that  the  houses  were  subject  to  restrictive  cove- 
nants which  were  admitted  to  make  the  title  not  a  marketable  one.     A. 
having  declined  to  procure  a  release  of  the  covenants,  it  was  held  that 
B.  was  entitled  to  recover  back  his  deposit,  although  he  knew  of  the  re- 
strictions at  the  time  of  the  contract.  In  re  Gloag  and  Miller's  Contract, 
23  Ch.  D.  320,  it  was  held  that  a  contract  for  the  sale  of  land  is  silent 
as  to  the  title  which  is  to  be  shown  by  the  vendor,  the  legal  im- 
plication that  the  purchaser  is  entitled  to  a  good  title  may  be  rebutted 
by  evidence  that,  before  the  execution  of  the  contract,  the  purchaser  had 
notice  of  defects  in  the  vendor's  title.     But,  if  the  contract  expressly 
provides  that  a  good  title  shall  be  shown,  the  purchaser  is  entitled  to 
insist  on  a  good  title,  notwithstanding  that  before  the -execution  of  the 
contract  he  had  notice  of  defects  in  the  vendor's  title.    See  McMurray 
V.  Spicer,  L.  E.,  5  Eq.  527,  541. 

Although  the  extent  of  title  may  be  limited  by  conditions,  a  pur- 
chaser should  nevertheless  insisu  on  the  production  of  a  prior  deed 
materially  affecting  the  title  of  which  he  has  notice.  Peto  v.  Ham- 
mond, 30  Bea.  495  ;  Phillips  v.  Caldcleugh,  L.  E.,  4  Q.  B.  159.  As 
previously  mentioned,  a  copyhold  estate  differs  in  some  material  points 
from  a  freehold  estate.  Thus  the  right  to  timber  and  mines  is  in  the 
lord,  though  it  is  a  qualified  one.  (Ib.)  The  effect  of  enfranchisement 
under  the  several  enfranchisement  acts  has  already  been  noticed,  ante, 
p.  231 ;  see  Upperton  v.  Nicholson,  L.  E.,  6  Ch.  436.  Although  the 
right  to  minerals  is  expressly  reserved  by  the  Act  of  1858  (21  &  22 
Vict.  c.  94,  s.  14),  the  owner  of  the  enfranchised  lands  has,  under 
that  section,  a  right  to  disturb  or  remove  the  soil  for  the  purposes  of 
roads,  drains,  the  erection  of  buildings,  or  obtaining  water.  A  pur- 
chaser of  leaseholds  might  formerly  have  required  the  lessor's  title  to 
be  produced  (Souter  v.  Drake,  5  B.  &  Ad.  992;  Gaston  v.  Frankum, 
2  De  G.  &  S.  561),  although  the  lease  was  more  than  sixty  years' 
old  {Frend  v.  Buckley,  L.  E.,  5  Q.  B.  213).     See  now,  ante,  p.  1071. 
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If  a  lease  is  of  copyhold  property,  it  must  be  shown  that  the  lease 
was  authorized  by  the  custom,  or  by  the  lord's  licence.  Hanbury  y. 
Litchfield,  2  M.  &  K.  629.  Where  there  is  a  covenant  that  no  assign- 
ment shall  be  made  without  the  lessor's  licence  or  consent,  it  is  for 
the  vendor  to  procure  it.  Lloyd  v.  Crispe,  5  Taun.  249 ;  Sviitli  v. 
Capron,  7  Ha.  185  ;  see  Green  v.  Claydon,  L.  E.,  3  C.  P.  511.  The 
purchaser  of  a  lease  cannot  be  compelled  to  take  an  underlease. 
Madeley  v.  Booth,  2  De  G.  &  S.  718  ;  see  ante,  p.  1062.  Every  fresh 
lease  of  renewable  leaseholds  recites  the  preceding  lease  which  is  sur- 
rendered ;  and  where  prior  leases  have  been  settled,  the  title  must  in 
many  cases  be  carried  back  for  a  considerable  period,  for  the  pur- 
chaser has  notice  of  all  the  leases,  and  the  equitable  as  well  as  legal 
title  to  them  must  be  shown.  Coppin  v.  Fernyhough,  2  B.  C.  C.  291 ; 
Hodgkinson  v.  Cooper,  9  Bea.  304.  When  a  lease  for  lives  is  sold,  it 
must  be  proved  that  the  lives  are  in  existence.  Anderson  v.  Higgins, 
1  Jo.  &  La.  718.  The  purchaser  of  property  of  this  description  should 
bear  in  mind  that  the  dropping  of  a  life  between  the  contract  and 
completion  is  at  his  risk.     See  ante,  p.  1095. 

The  title  to  an  advowson  must  commence  a  century  before  the  pur- 
chase, that  period  being  the  statutory  bar  (8  &  4  Will.  4,  c.  27,  s.  33),  or 
sixty  years  before,  where  there  have  been  three  presentations  during  that 
period,  n.  s.  30  ;  Sug.  V.  &  P.  14th  ed.  367 ;  see  Edwards-Wood 
V.  Majoribanks,  7  H.  L.  C.  806,  stated  post,  Chap.  IX. 

On  the  sale  of  an  estate  which  had  been  taken  in  exchange  at 
common  law  for  another  it  was  necessary  that  the  title  to  both  should 
be  produced,  as  under  such  an  exchange  there  was  a  right  of  re-entry 
on  the  lands  given  in  exchange,  in  the  event  of  eviction  from  those 
taken  in  exchange.  See  B'ustard's  Ca.,  4  Rep.  121  a.  But  an 
exchange  at  common  law,  since  the  8  &  9  Vict.  c.  106,  s.  4,  has  no 
longer  this  operation.  When  exchanges  are  made  under  local  in- 
closure  acts,  these  acts  usually  provide  that  estates  taken  in  exchange 
shall  be  liable  to  the  uses,  &c.  of  the  lands  given  in  exchange,  and 
conversely.  Such  a  provision  is  also  contained  in  the  Common  Lands 
Inclosure  Act  (4  &  5  Will.  4,  c.  30,  ss.  24,  25),  and  in  the  8  &  9 
Vict.  c.  118,  s.  147.  This  act  is  extended  to  copyholds  by  the  9  &  10 
Vict.  c.  70,  s.  9;  and  see  10  &  11  Vict.  c.  Ill,  s.  4;  12  &  13  Vict. 
c.  83,  s.  11 ;  15  &  16  Vict.  c.  79,  ss.  31,  32 ;  and  see  further  as  to 
exchanges  of  lands.  Chronological  Index  to  Statutes,  9th  ed.  p.  214. 

Where  a  copyhold  estate  has  been  enfranchised,  the  title  of  the  lord 
was  formerly  necessary  to  be  shown  as  well  as  the  copyhold  title, 
before  the  enfranchisement,  unless  the  enfranchisement  was  under  the 
general  statutes.  Kerr  v.  Pawson,  25  Bea.  894.  See  now,  ante,  p.  1072. 

Allotments  under  the  Inclosure  Acts  are  subject  to  the  uses, 
trusts,  &c.  of  the  property  in  respect  of  which  they  are  allotted. 
On  a  sale  of  the  former,  therefore,  the  title  to  the  latter  must  be 
shown.  See  Garrard  v.  Tuck,  8  C.  B.  231 ;  Minct  v.  Leman,  7  D., 
M.  &  G.  340.  In  general  the  allotment  of  the  land  enables  the 
allottee  to  convey  the  legal  estate  before  the  award.  Kingsley  t. 
Young,  18  Ves.  207;  Doe  v.  Saunder,  5  A.  &  E.  664.     Allotments 
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of  the  commons  of  a  manor  are  freehold,  unless  by  enactment.  Doe 
V.  Davidson,  2  M.  &  S.  175  ;  Pochin  v.  Dimcombe,  1  H.  &  N.  842. 
When  upon  the  inclosure  of  waste  lands  under  8  &  9  Vict.  c.  118, 
rights  of  common  over  them  have  been  extinguished,  the  allotments 
awarded  in  lieu  of  rights  of  common  are  not  to  be  deemed  parts  of 
the  lands  to  which  the  rights  of  common  were  annexed,  but  are  to  be 
deemed  to  have  been  granted  to  the  owner  of  those  lands  ;  and  a  lease  of 
land,  to  which  rights  of  common  were  formerly  attached,  will  not,  after 
they  have  been  extinguished  by  an  inclosure  of  the  waste  lands,  pass  by 
general  words  the  right  to  the  possession  of  the  allotment.  Williams 
V.  Phillips,  8  Q.  B.  D.  437. 

Lands  purchased  by  one  of  the  wards  of  the  City  of  London  out  of 
the  common  moneys  belonging  to  the  ward  for  the  purpose  of  pro- 
viding a  watch-house  and  rooms  for  transacting  the  business  and 
keeping  the  records  of  the  ward  {Finnis  to  Forbes,  24  Ch.  D.  587), 
or  for  the  purpose  of  a  ward  charity  school  maintained  by  voluntary 
contributions  {Same  to  Same,  ib.  591),  can  be  sold  without  the  consent 
of  the  Charity  Commissioners  or  the  Lords  of  the  Treasury. 

Strips  of  land  at  the  side  of  roads  presumptively  belong  to  the 
owners  of  the  adjoining  land.  Simpson  v.  Dendy,  8  C.  B.,  N.  S.  433  ; 
aff.  7  Jur.,  N.  S.  1058.  But  the  presumption  is  either  negatived,  or 
considerably  weakened,  where  the  strips  communicate  with  open 
commons  or  other  larger  portions  of  land.  Grose  v.  West,  7  Taun. 
39  ;  see  Doe  v.  Hampson,  4  C.  B.  267  ;  White  v.  Hill,  6  Q.  B.  487. 
The  soil  of  an  ancient  highway  ad  medium  filum  vice  belongs  pre- 
sumptively to  the  owner  of.  the  adjoining  land,  whether  freehold  or 
copyhold,  and  not  to  the  crown  or  lord  of  the  manor  {Cooke  v.  Green, 
11  Pri.  736;  Doe  v.  Pearsey,  7  B.  &  C.  304,  306;  Lord  v.  Commis- 
sioners of  Sydney,  12  Moo.  P.  C.  473),  and  passes  by  a  conveyance 
of  the  land,  without  express  mention.  Berridge  v.  Ward,  10  C.  B., 
N.  S.  400 ;  see  Dendy  v.  Simpson,  7  Jur.,  N.  S.  1058.  But  this 
presumption  of  ownership  does  not  arise  where  the  way  is  modem 
and  defined  for  the  first  time,  under  a  newly  created  authority,  for 
instance,  when  it  is  made  under  the  General  Inclosure  Act.  Rex  v. 
Hatfield,  4  A.  &  E.  156.  Nor  where  the  ground,  which  was  intended 
to  be  used  as  a  highway,  has  never  been  dedicated  to  the  public  ;  and 
if  the  owner  of  the  soil  of  the  intended  highway  disposes  of  the  ad- 
joining land  by  conveyances  in  which  it  is  described  as  bounded  by  the 
intended  highway,  the  grantees  do  not  acquire  by  presumption  of  law 
the  ownership  of  the  soil  of  the  intended  highway.  Leigh  v.  Jack,  5 
Ex.  D.  264.  And  the  presumption  may  be  rebutted,  as  where  the 
lord  of  a  manor  in  which  the  road  is  situate  has  received  for  a  great 
number  of  years  rent  for  the  use  of  it,  and  for  encroachments  upon  it. 
Beckett  v.  Corp.  of  Leeds,  L.  E.,  7  Ch.  421. 

Of  course,  since  the  Tithe  Commutation  Act  (6  &  7  Will.  4,  c.  71), 
tithes  cannot  be  sold  as  a  distinct  property,  but  the  rent-charges  in 
lieu  of  them  are  subject  to  the  same  liabilities  and  incidents  as  the 
tithes  before  the  act.  Ib.  s.  71.  On  a  sale  of  tithe  rent-charge  as  a 
distinct  lay  property,  the  title  is  shown  by  the  production  of  the  grant 
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of  tlie  tithes  from  the  crown  or  an  official  and  verified  copy,  and  a  sixty 
years'  title  prior  to  the  sale,  but  the  deduction  of  the  intermediate 
title  cannot  be  required.     Sug.  V.  &  P.  14th  ed.  367. 

When  land  is  sold  tithe  free  or  tithe  rent-charge  free,  the  exemption 
may  arise  by  means  of  a  modus  or  composition  in  lieu  of  tithes  (before 
the  Commutation  Act,  6  &  7  Will.  4,  c.  71),  see  2  &  3  Will.  4,  c.  100 ; 
Salkeld  v.  Johnston  (1  Mac.  &  G.  242) ;  or  by  a  merger  since  the 
Commutation  Act.  When  the  exemption  is  by  means  of  a  modus,  the 
particulars  of  it  should  be  stated.  Again  the  property  may  be  tithe 
free  or  tithe  rent-charge  free,  by  reason  that  it  has  been  merged  in  the 
land.  Merger  under  the  Tithe  Commutation  Acts  may  be  effected  by 
deed  or  declaration  under  hand  and  seal,  by  the  owner  in  fee  or  tail  of 
the  rent-charge,  in  the  form  approved  of  by,  and  confirmed  by,  the 
tithe  commissioners  under  their  seal  (6  &  7  WUl.  4,  c.  71,  s.  71) ;  or 
the  merger  may  be  effected  by  any  person  having  power  to  acquire  or 
dispose  of  the  fee  therein  (1  &  2  Vict.  c.  64,  s.  1),  or  by  tenant  for  life  of 
the  lands  and  rent-charge,  both  being  settled  to  the  same  uses  {ib.  s.  3). 
The  merger  may  be  in  respect  of  copyhold  lands  {ib.  s.  4).  See  2  &  3 
Vict.  c.  62,  s.  7,  and  9  &  10  Vict.  c.  73,  ss.  18,  19.  These  powers 
may  be  exercised  by  persons  who  are  entitled  in  equity  (ib.  s.  19). 
The  confirmation  of  the  tithe  commissioners  under  this  section 
operates  absolutely  to  confirm  the  merger,  whether  the  person  exe- 
cuting the  instrument  of  merger  had  or  had  not  a  title  to  the  tithe. 
Walker  v.  Bentley,  9  Ha.  629.  Lands  which,  on  the  agreement  and 
apportionment  under  the  Commutation  Acts  (confirmed  by  the  tithe 
commissioners),  are  treated  as  free  from  tithe,  cannot  afterwards  be 
made  subject  to  tithe.     Ib. 

If  a  title  cannot  be  made  to  part  of  the  property  material  to  the 
enjoyment  of  the  rest,  the  purchaser  will  not  in  general  be  bound. 
As  where,  on  a  sale  of  a  house  and  the  adjoining  land  next  to  the 
road,  no  title  can  be  made  to  a  strip  of  land  between  the  house  and 
road  (Perkins  v.  Ede,  16  Bea.  193) ;  or  where,  on  a  sale  of  a  wharf 
and  jetty,  there  is  no  title  to  the  jetty.  Peers  v.  Lambert,  7  Bea. 
546  ;  see  Roffey  v.  Shallcross,  4  Mad.  227 ;  see  post,  Chap.  IX.  But 
if  the  vendor  has  all  but  a  small  part  of  the  property  sold,  he  may,  if 
he  can,  purchase  such  part,  and  thus  make  a  good  title  to  the  whole. 
Chamberlain  v.  Lee,  10  Sim.  444  ;  see  Murrell  v.  Goodyear,  1  D.,  F. 
&  J.  432.  In  what  cases  the  purchaser  may  require  the  vendor  to 
convey  what  he  has  with  an  abatement  in  price  for  the  rest,  see  post. 
Chap.  IX.  Want  of  title  to  the  whole  property  is  of  course  a  fatal 
objection  altogether. 

Where  the  property  purchased  is  in  a  register  county,  it  should  be 
ascertained  that  instruments  which  form  part  of  the  title  and  require 
registration,  have  been  registered.  On  purchasing  lands  of  inheritance 
from  a  devisee,  it  should  be  seen  that  the  will  has  been  duly  registered, 
otherwise  it  would  seem  that  a  good  title  cannot  be  made  without  the 
concurrence  of  the  heir.  Dart,  V.  &  P.  5th  ed.  682 ;  and  see  the 
opinion  of  Lord  Eomilly,  M.R.,  cited  ib.  When  the  purchase  is  from 
the  heir,  a  purchaser  cannot,  of  course,  be  absolutely  safe,  as  there 
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may  be  a  concealed  will.  But  in  such  cases,  after  tlie  expiration  of 
five  years  from  the  death  of  the  devisor  or  testatrix,  as  regards  land  in 
Middlesex  (7  Anne,  c.  20,  s.  10),  and  three  years  formerly  as  regards 
land  in  the  North  Eiding  (8  Geo.  2,  c.  6,  s.  17),  a  purchaser  from,  or 
mortgagee  of,  the  heir  has  a  better  title  than  a  devisee  who  afterwards 
registers.  And  see  Chadwick  v.  Turner,  L.  R.,  1  Ch.  810,  318.  As 
to  lands  in  Middlesex  (7  Anne,  c.  20,  s.  9)  and  formerly  in  the  East 
Eiding  (6  Anne,  c.  35,  s.  15)  there  were  special  provisions,  to  the 
effect  that  if  a  memorial  be  registered,  within  six  months  after  the 
testator's  death,  as  to  lands  in  the  East  Eiding,  and  two  years  as  to 
lands  in  Middlesex ;  or,  if  he  died  upon  or  beyond  seas,  within  three 
years  after  such  death,  as  to  lands  in  the  East  Eiding,  and  four  years 
as  to  lands  in  Middlesex  ;  of  any  contest  in  respect  of  a  will  or  other 
impediment  to  its  registration,  then  the  devisee  or  person  interested 
in  the  devised  lands  shall  have  six  months  after  the  "attainment  of 
such  will  or  a  probate  thereof,  or  removal  of  impediment,"  to  register. 
Bee  Chadwick  v.  Turner,  sup.  By  the  37  &  38  Vict.  c.  78,  s.  8, 
where  the  will  of  a  testator  devising  land  in  Middlesex  or  Yorkshire 
has  not  been  registered  within  the  period  allowed  by  law  in  that 
behalf,  an  assurance  of  such  land  to  a  purchaser  or  mortgagee  by  the 
devisee  or  by  some  one  deriving  title  under  him  shall,  if  registered 
before,  take  precedence  of  and  prevail  over  any  assurance  from  the 
testator's  heir  at  law.  This  is  not  repealed  by  the  recent  Yorkshire 
Eegistration  Act,  the  47  &  48  Vict.  c.  54.  By  this  a  memorial  of  the 
will  is  to  be  registered,  s.  6  (2).  If  the  will  cannot  be  registered 
within  six  months  after  the  testator's  death,  notice  of  the  will  may  be 
registered,  and  if  within  two  years  after  the  death  the  will  is  regis- 
tered, it  shall  have  priority  as  if  registered  on  the  date  of  registration 
of  the  notice,  s.  11.  An  affidavit  of  intestacy  may  be  registered  after 
the  expiration  of  six  months  from  the  death  of  a  person,  and  assur- 
ances duly  registered  by  the  person  who  would  be  authorized  to  make 
them  in  case  of  such  intestacy,  have  priority  over  the  will  registered 
subsequently,  and  not  deemed  to  be  registered  within  six  months  of 
the  death,  s.  12.  A  purchaser  of  land  in  a  register  county  is  bound 
to  inquire  for  and  examine  the  deeds  and  documents,  memorials  of 
which  are  registered.     Kettleioell  v.  Watson,  26  Ch.  D.  501. 

As  to  leaseholds  a  purchaser  should  not  complete  if  the  will,  where 
the  title  is  under  a  will,  is  not  registered,  unless  the  vendor  is  entitled 
as  executor  or  legatee,  Sug.  V.  &  P.  14th  ed.  547,  and  if  as  legatee, 
the  executor  must  have  assented. 

In  titles  commencing  before  the  Satisfied  Terms  Act,  8  &  9  Vict. 
c.  112  {ante,  p.  240),  where  terms  have  been  created,  it  must  be  shown 
in  whom  they  were  vested  at  the  time  the  act  came  into  operation 
{Lyle  V.  E.  of  Yarhorougli,  Johns.  70,  74),  in  order  that  the  purchaser 
may  see  whether  they  were  of  such  a  nature  as  to  become  satisfied  or 
not.  And,  of  course,  with  reference  to  terms  not  then  satisfied,  their 
devolution  must  be  shown,  that  it  may  be  seen  they  have  since  become 
satisfied  under  the  act. 

W.— VOL.  II.  i  0 
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Sec.  3. — Examination  of  Deeds  and  Verification  of  Abstract. 


Of  the  Pi-nduction  of  the  Deeds    . . . 

At  Vendor's  

Deeds  in  London  

Office  Coynes  of  Reeords,  Wills, 
S-c 

Vendor  having  only  Covenant 
for  Produetion 

Copies  of  Court  Rolls 

Vetidor  Joint  Tenant  or  Tenant 
in  Common 

Several  Estates  held  under- 
common  Title 

Remainderman 

No  Deeds    

Deeds  lost  or 

Deeds  not  produced' 

Of  the  Proof  of  Deeds  and  Docu- 
ments abstracted  

Strict  legal  Evidence  not  re- 
quired  

Signatures 

Execution  of  Deeds 

Statutory  Declarations  

Puilic  Statutes 

Private  Statutes  

Will— Prolate 

Invalid  Will 

Administration 

Intestacy    

Births — Deaths — Marri 
Judgments  and  Decrees 
Proceedings  in  Banhruptcy  . 

Fine — Recovery    

Grants  from  Crown 

Awards  

Redemption  of  Land  Tax  .... 
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Proof  of  Deeds,  3iC. — continued. 

Land  leing  Tithe  free 1112 

Execution  of  Deeds 1112 

Erasures,  ^-c. — Receipts 1112 

Escrows 1112 

Acknowledgment    iy   Mari%ed 

Woman  1112 

Deeds  collateral  to  the  Title  ...  1113 

Instruments  executed  Abroad  .  1113 

Presumptions   as    to    Deeds   and 

Documents 1113 

Deeds  presumed  from  long  En- 
joyment    1113 

Possession  of  Deeds  1113 

Stamp 1113 

Evidence  of  Matters  of  Fact  and 

Presum]}tions  as  to  1114 

Generally  1114 

Statutory  Declarations  1111 

Tenure  of  Property 1114 

Presumption  of  Death 1114 

Of  Survivorship   1114 

Female  past  Child  Bearing  ...  1114 

Pedigree  Cases 1115 

When  Proof  difficult  1115 

Declarations  of  deceased  Mem- 
bers of  Family,  Sfc 1115 

Must  ie  hifore  any  Suit 1115 

Recitals  of  in  Deeds 1116 

Heirship 1116 

Descent  from  Person  last  en- 
titled    1116 

Child  Born  in  Wedlock 1116 

Death  without  Issue    1116 


Of  the  Production  of  the  Deeds.]  See  the  condition  as  to  this 
under  the  Conveyancing  Act,  1881,  ante,  p.  1077.  In  the  ahsence  of 
any  condition  the  rule  is,  that  the  vendor  produces  the  deeds  at  his 
own  known  residence,  or,  it  would  seem,  in  London  (Sug.  V.  &  P. 
14th  ed.  429),  or  at  some  place  upon  or  in  the  vicinity  of  the  estate 
sold  (1  Jarm.  Bythw.  Conv.  by  Sw.  99),  and  the  purchaser  is  at  the 
expense  of  the  journey  (if  any)  to  the  place  where  they  are  produced. 
Dart,  V.  &  P.  5th  ed.  407.  But,  except  in  these  cases,  there  must 
be  an  express  condition  to  throw  upon  the  purchaser  the  expense  of 
travelling  to  a  distant  place  to  examine  the  deeds.  When  the  deeds 
are  in  London,  if  the  purchaser  resides  in  the  country  and  employs  a 
country  solicitor,  the  London  agent  of  the  latter  should  examine  the 
deeds.  Alsop  v.  Ld.  Oxford,  1  M.  &  K.  564.  If  the  vendor  cannot 
produce  the  originals,  as  he  cannot  do  in  the  case  of  records,  inrolled 
deeds,  or  proved  wills,  for  example,  he  must,  in  the  absence  of  a  con- 
dition relieving  him  from  so  doing,  furnish  of&ce  copies  or  extracts, 
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and  the  purchaser  is  not  bound  to  attend  and  examine  the  originals. 
Sug.  V.  &  P.  14th  ed.  431.  When  the  vendor  has  only  a  covenant  to 
produce  the  deeds,  he  must  nevertheless  procure  them  for  the  pur- 
chaser's examination.  And  to  relieve  a  vendor  from  this  duty,  the 
condition  must  be  precise.     Southby  v.  Hutt,  2  M.  &  C.  207. 

With  respect  to  copyhold  estates,  the  copies  of  the  court  rolls  are 
the  title  deeds,  and  must  be  produced  like  any  other  title  deeds,  if 
they  are  in  the  vendor's  possession.  See  Cooper  v.  Ejnery,  1  Ph.  388. 
And  in  practice  it  is  usual  to  search  the  court  rolls  themselves,  to  see 
that  the  abstracted  surrenders,  admissions,  &c.,  are  duly  entered  on 
them. 

In  the  case  of  joint  tenants  and  tenants  in  common,  if  one  has  the 
custody  of  the  title  deeds  he  must,  unless  he  holds  them  as  mort- 
gagee, produce  them  on  a  sale  by  his  co-tenant.  Lambert  v.  Rogers, 
2  Mer.  489 ;  see  Elton  v.  Elton,  6  Jur.,  N.  S.  136.  And  where  estates 
are  held  in  severalty  but  under  common  instruments  of  title,  the  owner 
of  any  estate  would  seem  to  have  an  equity  to  compel  their  production. 
Ld.  Banbury  v.  Briscoe,  2  Ch.  Ca.  42  ;  see  Slio7-e  v.  Collett,  G.  Coop. 
234.  So  where,  on  the  sale  of  part  of  property,  the  vendor  retains  the 
common  title  deeds.  Fain  v.  Ayers,  2  S.  &  S.  533 ;  see  the  judg- 
ment, the  marginal  note  is  too  large  ;  see  Barclay  v.  Baine,  1  S.  &  S. 
449 ;  Sug.  V.  &  P.  453.  And  when  they  are  in  the  custody  of  a 
tenant  for  life,  a  remainderman  whose  interest  is  vested,  and  those 
claiming  under  him,  can  compel  their  production  for  any  proper  pur- 
pose.    Davis  V.  E.  Dysart,  20  Bea.  405 ;  21  Bea.  124. 

As  to  the  production  of  deeds  by  a  mortgagee,  see  now  ante, 
p.  703. 

In  some  case  the  title,  though  it  may  commence  at  the  proper 
period,  is  not  evidenced  by  a  deed  or  will ;  indeed,  there  may  in  the 
whole  period  of  title  be  no  documentary  evidence  of  any  kind,  except 
certificates  of  births,  deaths,  and  marriages,  as  the  estate  may  have 
descended  from  father  to  son  for  generations.  See  Cottrell  v.  Watkins, 
1  Bea.  361.  Such  titles  are  not  considered  as  satisfactory,  but  cannot 
be  objected  to  where  the  evidence  of  heirship  and  seisin  is  sufficient. 
See  Sug.  V.  &  P.  14th  ed.  421,  438. 

Where  deeds  have  been  lost  or  destroyed,  their  contents  and  execu- 
tion must  be  proved.  Bryant  v.  Busk,  4  Euss.  1.  In  such  cases  a 
registered  memorial  is  good  secondary  evidence.  Cathrow  v.  Eade,  4 
De  G.  &  S.  527 ;  Wollaston  v.  Hakewill,  3  M.  &  Gr.  297.  Where 
there  are  deeds,  but  they  are  not  produced,  their  non-production  is 
important  and  must  be  satisfactorily  accounted  for.  The  purchaser  is 
deprived  of  the  ordinary  means  of  verifying  his  title  on  a  re- sale  by 
the  non-production,  which  also  gives  rise  to  the  suspicion  that  they 
have  been  deposited  by  way  of  equitable  mortgage.  Sug,  V.  &  P. 
14th  ed.  767.  How  far  non-production  is  to  be  considered  as  notice 
of  a  charge,  see  post,  Chap.  XI. 

Of  the  Proof  of  Deeds  and  Documents  abstracted.]  It  may  be 
observed,  that,  in  the  verification  of  a  title  to  real  estate,  evidence 
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is  constantly  accepted  whicli  would  not  be  sufficient  in  an  action  or 
suit.  Lord  St.  Leonards  observes,  that  "the  rule  in  practice  is,  not 
without  sufficient  cause,  to  rec[uire  the  formal  evidence  which  would  be 
necessary  in  an  action."  V.  &  P.  14th  ed.  417.  His  Lordship  illus- 
trates this  by  stating  that  a  seller  is  not  required  to  verify  the  signa- 
tures of  stewards  to  copies  of  court  roll,  of  clergymen  to  extracts  from 
registers,  or  to  prove  the  execution  of  deeds.  lb.  And  it  may  be 
observed,  as  a  familiar  instance  of  this  principle,  that  statutory  de- 
clarations are  constantly  received  which  would  not  be  legal  evidence. 
This  remark  especially  applies  to  declarations  iu  support  of  alleged 
facts. 

Public  acts  require  no  proof,  and  since  4th  Feb.  1851,  every  act  is 
to  be  deemed  a  public  act  unless  the  contrary  is  declared  by  such  act. 
13  &  14  Vict.  c.  21,  s.  7. 

Copies  of  private  acts,  purporting  to  be  printed  by  the  Queen's 
printer,  are  evidence  without  further  proof.  8  &  9  Vict.  c.  113,  s.  3. 
So  where,  before  this  statute,  there  was  a  clause  in  a  private  act 
making  printed  copies  evidence  ;  where  there  was  no  such  clause  the 
strict  legal  proof  was  by  an  examined  copy  of  the  parliamentary  roll. 
See  1  Jarm.  Bythw.  Conv.  by  Sw.  169.  Eecitals  in  private  acts  of 
very  recent  date  are  not  evidence  of  the  matters  recited.  Shreicsbury 
Peerage,  7  H.  L.  C.  1. 

The  probate  of  a  will  is  the  best  evidence  of  title  to  personal  pro- 
perty disposed  of  by  it.  Pinney  v.  Pinney,  8  B.  &  C.  335.  Where 
the  probate  is  lost,  the  Ecclesiastical  Court  will  not  grant  a  second 
probate,  but  an  exemplification  only.  Shepherd  v.  Shorthose,  1  Str. 
412.  The  probate  is  usually  accepted  by  conveyancers  as  proof  of  a 
devise  of  real  estate  by  the  will.  See  Sug.  V.  &  P.  14th  ed.  414.  A 
purchaser  of  real  estate  cannot  require  the  will  to  be  proved  against 
the  heir  at  law  except  under  special  circumstances.  M'Culloch  v. 
Gregory,  3  K.  &  J.  12 ;  see  Grove  v.  Bastard,  2  Ph.  619.  But  in 
special  cases  he  may  require  it  to  be  proved  in  the  Ecclesiastical 
Court.  Weddall  v.  Nixon,  17  Bea.  160.  And  by  the  20  &  21  Vict. 
c.  77,  the  probate  of  a  will  proved  in  solemn  form,  where  the  heir,  &c. 
or  others  pretending  to  be  interested  in  the  realty  shall  have  been 
cited,  or  a  copy  stamped  with  the  seal  of  the  court,  is  evidence  in  all 
suits  affecting  the  realty,  as  it  would  be  in  matters  relating  to  person- 
alty (ss.  61,  62,  and  see  s.  64).  The  probate  is  conclusive  evidence 
of  the  validity  and  contents  of  the  will  until  it  is  revoked.  Allen  v. 
Dundas,  3  T.  E.  125 ;  Hood  v.  Ld.  Barrington,  L.  R.,  6  Eq.  218, 
222.  Payments  and  transfers  before  revocation  are  valid.  20  &  21 
Vict.  c.  77,  ss.  77,  78. 

Where  the  will  is  invalid,  or  alleged  to  be  so,  and  the  heir  is  selling, 
a  purchaser  may  require  production  of  the  will  or  evidence  of  its  con- 
tents. Stevens  v.  Guppy,  2  S.  &  S.  439.  So,  in  general,  of  the 
contents  of  any  subsequent  will,  when  the  sale  is  by  the  devisee  under 
the  original  will,  and  there  are  grounds  for  supposing  that  there  is  a 
subsequent  will.  Hourirth  v.  Smith,  6  Sim.  161.  If  in  these  cases 
the  will  cannot  be  produced,  and  there  is  no  special  ground  for  sup- 
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posing  the  estate  to  be  affected  by  it,  it  would  seem  the  title  must  be 
accepted.  Dart,  V.  &  P.  5th  ed.  331 ;  cons,  the  observations  in  West 
V.  Reid,  2  Ha.  260. 

Letters  of  administration  are  proved  by  the  letters  granted  by  the 
Probate,  formerly  Ecclesiastical  Court.     Bull.  N.  P.  246  a. 

Intestacy  as  to  particular  property,  where  there  is  a  will,  may  be 
shown  by  proof  that  the  will  does  not  affect  it.  Where  no  will  is 
produced,  it  cannot,  of  course,  be  positively  proved  that  a  person  died 
intestate,  as  no  one  but  the  deceased  himself  could  know  with  certainty 
whether  he  had  made  a  will  or  not.  But  the  grant  of  letters  of 
administration  in  respect  of  the  personal  estate  of  a  person  is  usually 
accepted  as  evidence  that  he  died  intestate. 

The  52  Geo.  3,  c.  146,  6  &  7  Will.  4,  cc.  85,  86,  and  several  sub- 
sequent acts  (see  Chronological  Index  of  Statutes,  9th  ed.,  p.  986), 
regulate  the  registration  of  births,  deaths  and  marriages,  and  provide 
for  copies  of  entries,  being  evidence  of  the  birth,  death  or  marriage  to 
which  they  relate  without  other  proof.  Where  the  usual  evidence  of 
marriage  is  wanting,  general  reputation  of  the  fact  is  sufficient.  Re 
Nixon,  2  Jur.,  N.  S.  970.  Judgments  of  courts  of  law  and  decrees  of 
courts  of  equity  are  of  record,  and  may  be  examined.  But  office 
copies,  that  is,  copies  made  by  the  officers  of  the  court  having  the 
custody  of  them,  are  evidence  of  them ;  and,  generally,  examined 
copies  of  them  are  evidence,  as  they  are  public  documents.  See  14  & 
15  Vict.  c.  99,  s.  14.  By  the  1  &  2  Vict.  c.  94,  provision  is  made 
for  placing  the  public  records  and  records  belonging  to  the  several 
courts  under  the  charge  and  superintendence  of  the  Master  of  the 
Eolls  for  the  time  being  (s.  1).  Certified  copies  of  records  in  his 
custody,  duly  sealed,  are  as  valid  for  the  pui-poses  of  evidence  as  the 
records  themselves  (ib.  ss.  12,  13).  Proceedings,  in  bankruptcy  are 
proved  by  copies  certified  according  to  the  several  acts  relating  to 
bankrupts. 

A  fine  is  proved  by  the  chirograph,  or  an  exemplification  under  the 
seal  of  the  court,  or  a  copy  examined  with  the  original  roll  (see  Doe 
V.  Ross,  7  M.  &  W.  102),  or  an  office  copy  from  the  Eecord  Office 
under  the  1  &  2  Vict.  c.  94,  ss.  12,  18.  A  recovery  is  in  effect  a 
judgment  in  an  adverse  suit,  and  is  proved  like  any  other  record. 

Grants  from  the  crown  are  proved  by  an  office  copy.  But  if  the 
purchaser  is  apprised  where  the  grant  can  be  seen,  he  must  be  content 
to  examine  it  there.  This  generally  arises  upon  titles  to  impropriate 
tithes.     Sug.  V.  &  P.  14th  ed.  431. 

An  award  under  the  Inclosure  Acts  is  proved  by  a  copy  of  the 
enrolment,  signed  by  the  proper  officer  of  the  court,  or  the  clerk  of 
the  peace  or  his  deputy.  See  41  Geo.  3,  c.  109,  s.  35 ;  3  &  4  Will.  4, 
c.  87,  ss.  2,  4. 

Where  nothing  is  stated  on  the  subject,  a  purchaser  buys  subject 
to  land  tax,  if  any.  When  it  is  stated  to  be  redeemed,  the  proper 
evidence  of  its  redemption  consists  of  the  certificate  of  the  commis- 
sioners, or  a  copy  of  the  register.  42  Geo.  3,  c.  116,  s.  38 ;  see 
Biiichanan  v.  Poppleton,  4  C.  B.,  N.  S.  40.  Sometimes  a  declaration  that 
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it  has  not  been  made  or  claimed  for  a  certain  number  of  years  is  made 
evidence  of  its  redemption.  lb.  If  tbe  land  tax  has  been  redeemed 
by  a  person  having  an  estate  other  than  an  estate  of  inheritance,  the 
property  is  charged  with  the  money  paid  or  stock  transferred  in  pay- 
ment, and  a  yearly  sum  by  way  of  interest  equal  to  the  land  tax 
redeemed.  42  Geo.  3,  c.  116,  s.  123.  By  the  16  &  17  Vict.  c.  117 
(20th  August,  1853),  the  right  of  redemption  or  purchase  of  land  tax 
is  restricted  to  persons  having  an  interest  in  the  land  whereon  it  is 
charged  (s.  1). 

As  to  discharge  of  land  from  the  tax,  see  42  Geo.  3,  c.  116,  ss.  38, 
40,  98. 

As  to  tithes,  and  land  being  tithe  free,  see  ante,  p.  1106. 

As  between  vendor  and  purchaser,  proof  of  the  due  execution  of 
deeds  is  not  usually  required  when  they  purport  to  be  duly  executed. 
And  a  deed  (B.  N.  P.  255),  or  will  {Doe  v.  Wolley,  8  B!  &  C.  22), 
thirty  years  old  proves  itself,  even  in  actions  and  suits  {Man  v. 
Ricketts,  7  Bea.  93),  if  it  comes  from  the  proper  custody,  that  is, 
from  the  place  where  it  may  be  reasonably  expected  to  be  found. 
CroiightoH  v.  Blake,  12  M.  &  W.  205.  Of  course,  however,  it  must 
be  seen  that  the  deed  purports  to  be  executed  by  the  proper  parties. 
"VMien  a  deed  is  executed  under  a  power  of  attorney,  inquiry  should 
be  made  if  the  power  has  been  revoked  prior  to  the  execution  of 
the  deed,  unless  the  power  was  given  for  a  valuable  consideration, 
in  which  case  it  is  irrevocable.  Smart  v.  Sandars,  5  G.  B.  895, 
916..  As  to  a  revocation  by  death,  see  Spooner  v.  Sandilands,  1 
Y.  C.  C.  390 ;  and  at  law,  IVatson  v.  King,  4  Camp.  272.  See  now 
post,  p.  1169. 

An  erasure  or  alteration  in  a  deed  is  presumed  to  have  been  made 
before  execution,  though  otherwise  in  the  case  of  a  will.  See  Doe 
V.  Catomore,  16  Q.  B.  745.  Formerly,  on  all  deeds  acknowledging 
the  receipt  of  money  at  the  time,  an  indorsed  receipt  purporting  to 
be  signed  by  the  party  receiving  the  money  was  necessary,  and  any 
deviation  from  the  usual  well-known  form  was  matter  for  strict 
inquiry.  Kcnnedij  \.  Green,  3  M.  &  K.  699  ;  Grccnslade  v.  Dare, 
20  Bea.  284.     See  now  _posi,  p.  1160. 

It  is  not  often  that  the  question,  whether  a  deed  is  or  is  not  an 
escrow,  arises  on  a  sale.  It  may  be  observed,  however,  that  a  deed 
may  be  delivered  as  an  escrow,  that  is,  not  to  take  effect  until  some 
condition  by  the  grantee  is  performed.  2  Blac.  Com.  307.  Delivery 
as  an  escrow  requires  no  form  of  words,  the  intent  of  the  parties  and 
the  facts  of  the  case  may  be  sufficient  to  prevent  the  delivery  from 
operating  immediately,  and  delivery  to  a  third  person,  which  is  men- 
tioned by  Blackstone  {ib.),  is  not  necessary.  Gudgen  v.  Besset,  6  E. 
&  B.  986.  But  mere  retention  of  the  deed  by  the  party  executing  it 
will  not  make  it  an  escrow.  Exton  v.  Scott,  6  Sim.  31.  The  delivery 
to  the  solicitor  of  the  grantee  of  an  instrument  executed  by  the  grantor 
will  not  convert  the  instrument  from  an  escrow  into  a  deed,  provided 
the  delivery  is  of  a  character  negativing  its  being  a  delivery  to  the 
grantee.     Watkins  v.  Nash,  L.  R.,  20  Eq.  262. 


EXAMINATION    OF   DEEDS — VEKIMOATION   OF   ABSTRACT.      1113 

The  acknowledgment  of  a  deed  by  a  married  woman  is  proved  by 
evidence  of  the  certificate  being  duly  filed.  See  Jolly  v.  Handcock,  7 
Ex.  820. 

In  some  cases  the  purchaser  has  a  right  to  see  deeds  collateral  to 
the  general  title,  though  he  may  have  no  right  to  a  covenant  for  their 
production,  or  even  to  attested  copies.  This  may  happen,  for  instance, 
when  trustees  of  a  settlement  sell  under  a  power  of  a  sale,  the  trusts 
of  the  money  being  declared  by  another  instrument.  The  purchaser 
is  probably  entitled  to  see  this  instrument,  but  not  to  a  covenant  for 
production,  so  that  a  purchaser -/rom  him  has  no  such  right  of  inspec- 
tion. Dart,  V.  &  P.  5th  ed.  322  ;  see  also  Offen  v.  Ilarman,  6  Jur., 
N.  S.  487. 

With  respect  to  formal  and  important  documents  executed  abroad, 
the  signature  and  execution  are  frequently  verified  by  a  notary,  whose 
notarial  seal  is  evidence.  Cole  v.  Sherard,  11  Ex.  482.  See,  how- 
ever. Re  Davis's  Trusts,  L.  E.,  8  Eq.  98,  in  which  it  was  held  that 
the  signature  of  the  notary  must  be  verified.  By  the  18  &  19  Vict. 
c.  42,  British  diplomatic  and  consular  agents  abroad  are  empowered 
to  do  notarial  acts  in  the  same  manner  as  British  consuls  under  the 
6  Geo.  4,  c.  87.  As  to  affidavits,  &c.  made  abroad  in  causes  depending 
in  Chancery,  see  15  &  16  Vict.  c.  86,  s.  22 ;  Whiting  v.  Bassett, 
L.  E.,  14  Eq.  70. 

Preswmptions  as  to  Instruments.]  Where  there  has  been  long 
enjoyment  of  any  right,  which  could  have  had  no  lawful  origin  except 
by  deed,  then,  in  favour  of  such  enjoyment,  all  necessary  deeds  may 
be  presumed,  if  there  be  nothing  to  negative  such  presumption.  Lyon 
V.  Reed,  13  M.  &  W.  285,  303 ;  Att.-Gen.  v.  Ewelme  Hospital,  17 
Bea.  390.  Thus,  re-conveyance  of  the  legal  estate  may  be  presumed, 
there  being  no  trace  for  many  years  of  its  being  outstanding.  Hillary 
V.  Waller,  12  Ves.  239.  So  a  re-conveyance  of  a  mortgage  and  pay- 
ment of  the  mortgage  debt,  the  title  deeds  having  been  long  in  the 
mortgagor's  possession  without  any  adverse  claim.  Cooke  v.  Soltaii, 
2  S.  &  S.  154.  So  a  surrender  of  copyholds  may,  after  long  possession, 
be  presumed.     Wilso7i  v.  Allen,  1  J.  &  W.  611. 

When  an  instrument  requiring  a  stamp  is  lost,  it  will  be  presumed 
that  it  was  duly  stamped  {Hart  v.  Hart,  1  Ha.  1),  unless  there  is 
evidence  that  it  was  unstamped,  in  which  case,  although  it  has  been 
fraudulently  destroyed  by  the  party  against  whom  it  is  sought  to  be 
enforced,  the  objection  for  want  of  a  stamp  must  prevail.  Smith  v. 
Henley,  1  Ph.  391.  See  Marine,  dc.  Co.  v.  Hariside,  L.  E.,  5 
H.  L.  C.  624.  The  deeds  produced  must  be  properly  stamped.  It 
is  no  answer  to  an  objection  by  a  purchaser  as  to  the  want  or  insuffi- 
ciency of  the  stamp  on  a  deed,  that  the  deed  is  unnecessary,  as  the 
person  whose  interest  is  conveyed  by  it,  will  join  in  the  conveyance  to 
the  purchaser.  Whiting  to  Loomes,  17  Ch.  D.  10.  But  where  on 
a  compulsory  purchase  by  a  public  body,  the  property  can  be  conveyed 
to  them  without  the  necessity  of  their  relying  as  part  of  their  title  upon 
an  unstamped  deed  part  of  the  vendor's  title,  they  cannot  require  such 
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deed  to  be  stamped.     Ex  parte  Birkheck  Soc,  24  Ch.  D.  119,  and 
see  judgment,  ib.,  p.  125. 

Evidence  of  Matters  of  Fact  and  Presumptions  as  to.]  Almost 
every  fact  connected  with  the  title  to  property  may  be,  or  become, 
important  in  the  deduction  of  the  title.  Where  the  fact  cannot  be 
proved  more  satisfactorily,  a  statutory  declaration  of  some  person 
competent  to  make  it  is  usually  accepted  as  sufficient  evidence,  and 
sometimes  this  mode  of  proof  is  provided  for  by  the  conditions.  The 
fact  of  property  being  freehold,  copyhold  or  leasehold,  is  usually 
proved  by  the  title  deeds.  Where  the  boundaries  between  lands  of 
different  tenure  cannot  be  distinguished,  see  ante,  p.  1075.  There  is 
no  presumption  of  land  being  of  any  particular  tenure  except  land  in 
Kent,  which  is  presumed  to  be  of  gavelkind  tenure  until  the  contrary 
be  shown.  See,  upon  this  subject,  Elton  on  the  Tenures  of  Kent, 
particularly  Chap.  XVI. 

A  presumption  of  death  generally  arises  at  the  end  of  seven  years 
after  a  person  was  last  known  to  be  living,  where  there  is  no  subse- 
quent trace  of  him ;  but  there  is  no  legal  presumption  as  to  the  time 
of  his  death.  The  fact  that  he  was  either  alive  or  dead  at  any  par- 
ticular time,  must,  it  has  been  held,  be  proved  by  the  party  asserting 
it.  Doe  V.  Nepean,  2  M.  &  W.  894 ;  Re  Benham's  Trusts,  L.  R.,  4 
Eq.  416 ;  cons.  Ommaney  v.  Stilwell  (23  Bea.  328),  which  seems 
scarcely  in  accordance  with  the  principle  laid  down  in  Doe  v.  Nepean,  sup. 
See  also  post,  tit.  "Vesting  and  Divesting  of  Estates,"  Chap.  XL, 
s.  6,  Presumption  of  Survivorship.  Presumptions  as  to  the  continu- 
ance of  life  are  not  presumptions  of  law  but  of  fact,  depending  on  the 
circumstances  of  each  case.  Lapsley  v.  Grierson,  1  H.  L.  C.  498 ; 
see  Watson  v.  England,  14  Sim.  28 ;  Doivley  v.  Winfleld,  ib.  277 ; 
Doe  V.  Andrews,  15  Q.  B.  756.  Lord  St.  Leonards  observes,  upon 
cases  of  this  description,  that  although  a  presumption  sometimes 
arises  as  between  adverse  litigants,  because,  if  erroneously  made,  the 
party  really  entitled  may  recover  back  the  estate,  yet  for  that  very 
reason  no  such  presumption  could  be  made  between  vendor  and 
purchaser.  Sug.  V.  &  P.  14th  ed.  418.  Proof  that  a  person  was  alive 
a  great  many  years  back,  e.g.  a  century,  will  raise  a  presumption  of 
his  death  unmarried  and  without  issue,  in  the  absence  of  evidence  to 
the  contrary.  Doe  v.  Wolley,  8  B.  &  C.  22 ;  see  Greaves  v.  Green- 
wood, 2  Ex.  D.  289 ;  comp.  Richards  v.  Richards,  15  East,  294 ; 
and  see  Rawlinson  v.  Miller,  1  Ch.  D.  52,  post,  p.  1116. 

There  is  no  presumption  of  survivorship  where  two  persons  perish 
by  the  same  casualty,  for  instance,  where  they  are  washed  off  deck  by 
the  same  wave  and  drowned,  and  in  such  a  case  no  reliance  can  be 
placed  on  medical  testimony.  Underwood  v.  Wing,  4  D.,  M.  &  G. 
638;  S.  C.  nom.  Wing  v.  Angrave,  8  H.  L.  C.  183;  see  Green's 
Settlement,  L.  R.,  1  Eq.  288 ;  and  the  cases,  post,  tit.  "  Vesting  and 
Divesting,"  Chap.  II.,  Sec.  6. 

Courts  of  equity  sometimes  presume  that  a  female  is  past  child- 
bearing,  but  no  such  presumption  would  be  made  against  a  purchaser. 


VERIFICATION   OF  ABSTRACT — PEDIGREE  OASES.         1115 

Sug.  V.  &  P.  14th  ed.  418 ;  Be  Millner's  Estate,  L.  E.,  14  Eq. 
245. 

Pedigree  Cases.']  Lord  St.  Leonards  observes,  that  "  pedigrees  are 
generally  readily  proved,  where  the  possession  has  gone  according  to 
them,  but  the  difficulty  is  where  a  person  claims  as  heir  under  a  long 
pedigree,  which  has  no  other  connexion  with  the  title."  Sug.  V.  & 
P.  14th  ed.  418.  For  instance,  where  on  failure  of  heirs  in  the  direct 
line  some  person  claims  as  heir  of  some  remote  ancestor.  The  general 
law  of  descent  has  already  been  considered,  ante,  tit.  "Estates  and 
Interests  in  Property." 

Hearsay  evidence  of  facts  is  not  in  general  admissible.  But  the 
oral  or  written  declarations  of  deceased  members  of  a  family  are 
admissible  in  pedigree  cases.  Thus,  declarations  in  the  family, 
descriptions  in  wills,  upon  monuments,  in  bibles  and  registry  books, 
are  evidence  to  prove  relationship  and  descent  (Whitelocke  v.  Baker, 
13  Ves.  511,  514 ;  Sla7ieij  v.  Wade,  1  M.  &  C.  338),  and  need  not  be 
contemporaneous  with  the  facts  stated.     Monkton  v.  Att.-Gen.,  2  Pi. 

6  My.  147, 158.  The  rule  which  admits  hearsay  evidence  in  pedigree 
cases  is  confined  to  the  proof  of  pedigree,  and  does  not  apply  to  proof 
of  the  facts  which  constitute  a  pedigree,  such  as  birth,  death,  and 
marriage,  when  they  have  to  be  proved  for  other  purposes,  e.g.  in  an 
action  for  goods  sold,  as  to  the  age  of  the  defendant.  Haines  v. 
Guthrie,  13  Q.  B.  D.  818;  see  Sturla  v.  Freccia,  5  App.  C.  623. 

The  declarations  must  be  before  a  controversy  has  arisen,  though 
they  may  be  made  in  order  to  prevent  future  controversy.  Berkeley 
Peerage,  4  Camp.  401;  see  Frederick  v.  A.-G.,  L.  K.,  3  P.  &  M. 
270.  Controversy  does  not  necessarily  mean  an  existing  suit.  Butler 
V.  Visct.  Moxuitgarrett,  7  H.  L.  C.  633.  The  entries,  if  produced 
from  the  proper  custody,  are  admissible  without  proof  of  handwriting 
or  authorship.  Hubbard  v.  Lees,  L.  E.,  1  Ex.  255.  Declarations  by 
a  deceased  husband  as  to  the  legitimacy  of  his  wife  and  the  pedigree 
of  her  family  are  evidence.  Vowles  v.  Young,  13  Ves.  140.  So 
declarations  by  a  wife  as  to  her  husband's  family.  Shrewsbury  Peerage, 

7  H.  L.  C.  1.  The  declaration  of  a  deceased  father  is  admissible 
evidence  of  the  illegitimacy  of  his  child  when  the  question  in  dispute 
is  whether  the  father  and  mother  were  ever  married.  And  such  a 
declaration  may  outweigh  evidence  showing  that  the  father  and  mother 
were  reputed  to  be  husband  and  wife.  Goodright  v.  Moss,  2  Cowp. 
591 ;  Murray  v.  Milner,  12  Ch.  D.  845.  Although  an  entry  in  a 
baptismal  register  by  the  officiating  clergyman  of  the  day  when  the 
baptized  child  was  born  furnishes  no  proof  fer  se  that  the  child  was 
born  on  the  day  stated,  the  entry  will  not  be  rejected  altogether  in  a 
question  of  legitimacy.  Declarations  by  a  reputed  father  contained  in 
business  letters  written  by  one  of  his  daughters  in  his  name  and  under 
his  dictation  are  evidence  after  his  death  on  a  question  of  legitimacy. 
Glenister  v.  Harding,  29  Ch.  D.  985.  The  fact  of  the  relationship 
between  the  person  whose  declaration  is  relied  upon  and  the  person 
touching  whom  it  is  made,  must  be  proved  aliunde  and  not  by  the 
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declaration  itself:  but  slight  proof  is  sufBcient.  Plant  v.  Taylor,  7 
H.  &  N.  211,  237 ;  see  Smith  v.  Tehbitt,  L.  E.,  1  P.  &  M.  354. 

Kecitals  of  a  pedigree  in  a  deed  executed  by  some  disinterested 
member  of  the  family  are  evidence,  where  the  possession  has  gone 
according  to  the  pedigree.  Doe  v.  Davies,  10  Q.  B.  314,  325  ;  Smith 
v.  Tebhitt,  L.  R.,  1  P.  &  M.  354.  A  recital  not  shown  to  be  inaccurate 
in  a  conveyance  for  value  more  than  twenty  years  old  of  a  prior  volun- 
tary deed,  and  that  under  a  trust  for  sale  contained  in  it  by  the  volun- 
tary grantee  then  deceased,  the  trustees  were  selling  and  conveying, 
is  evidence,  under  the  Vendors  and  Purchasers  Act,  1874,  s.  2,  that 
the  voluntary  deed  was  not  revoked.  Marsh  and  E.  Graniille,  24 
Ch.  D.  11.  Eeputation  of  heirship  is  admissible  in  pedigree  cases, 
if  proved  by  competent  persons,  who  have  known  the  family  and 
reputed  heir  for  a  considerable  number  of  years.  Bridger  v.  Hiiett, 
2  F.  &  F.  35. 

When  the  title  is  traced  from  a  person  under  the  3  &  4  Will.  4, 
c.  106  {ante,  p.  201  et  seq.),  there  is  a  presumption  that  such  person 
was  entitled  as  a  purchaser  (using  the  word  in  the  legal  sense),  and 
not  by  descent.  See  ante,  p.  202.  And  a  vendor  may  rely  upon  the 
statutory  presumption,  and  is  not  bound  to  produce  affirmative  evi- 
dence in  his  possession,  though  he  is  bound  to  disclose  matters  which 
are  known  to  him,  and  which  tend  to  rebut  the  presumption.  Darling 
V.  Claydon,  1  H.  &  M.  402. 

It  is  a  presumption  of  law  that  a  child  born  in  wedlock,  though 
immediately  after  the  marriage,  is  the  child  of  the  husband.  Co. 
Litt.  244  a.  And  this  is  so  although  the  wife  may  be  living  in 
adulterous  intercourse  with  another  man.  Bury  v.  Phillpot,  2  M.  & 
K.  349.  But  the  presumption  may  be  rebutted  ;  1,  by  the  incompe- 
tence of  the  husband ;  2,  his  entire  absence  without  intercourse  or 
communication  of  any  kind  with  the  mother  ;  3,  his  absence  when  the' 
child  must  have  been  begotten ;  4,  or  presence  under  circumstances 
affording  clear  proof  that  there  could  have  been  no  sexual  intercourse. 
Hargrave  v.  Hargrave,  9  Bea.  552,  555. 

The  death  of  a  person  without  issue  is  frequently  an  important  fact 
in  pedigree  cases.  If  he  has  made  a  will  but  there  is  no  mention  of 
issue  in  it,  it  raises  a  presumption  that  he  had  none.  Hungate  v. 
Gascoyne,  2  Ph.  25.  In  Rawlinson  v.  Miller  (1  Ch.  D.  52),  it  was 
held  that  the  fact  that  a  person  had  not  been  heard  of  for  seventeen 
years  raised  a  presumption  of  death  without  issue.  If  a  person 
shortly  before  his  death  states  that  he  makes  no  will,  because  by  law 
his  property  will  devolve  upon  particular  persons,  this  is  evidence  that 
there  is  no  one  entitled  in  a  nearer  degree.  Hemming  v.  Spiers,  15 
Sim.  550. 
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Mequisitions  and  Objections.]  After  the  perusal  of  the  abstract, 
the  requisitions  and  objections  in  respect  of  the  matters  and  title 
showH  by  it,  are  delivered.  The  time  within  which  this  must  be  done 
is  regulated  by  the  contract,  and,  as  already  stated,  time  in  this  respect 
is  in  general  of  the  essence  of  the  contract.  Where  no  time  is  fixed, 
they  should  be  delivered  within  a  reasonable  time,  to  enable  the  vendor 
to  answer  or  comply  with  them  before  the  time  fixed  for  completion. 

Sometimes  the  objections  or  requisitions  are  waived  either  expressly 
or  impliedly.  In  general,  taking  possession  with  knowledge  of  an  ob- 
jection is  a  waiver  of  it.  Fludyer  v.  Cocker,  12  Ves.  27 ;  see  Bentley 
V.  Craven,  17  Bea.  204.  And  where  an  abstract  is  delivered,  taking 
possession,  not  being  in  pursuance  of  a  term  in  the  contract,  is  in 
general  a  waiver  of  objections  appearing  on  the  face  of  the  abstract, 
but  not  of  objections  not  arising  on  the  abstract  {Boion  v.  Stenson,  24 
Bea.  631),  nor  is  it  where  there  is  a  serious  misdescription  of  the  pro- 
perty, not  discovered  until  after  possession  is  taken.  Turquand  v. 
Rhodes,  37  L.  J.,  Ch.  830.  Where  no  abstract  has  been  delivered, 
retaining  possession  for  a  long  time  would  in  general  be  considered  as 
a  waiver  of  the  right  to  investigate  the  title.  Sibbald  v.  LouTte,  IB 
Jur.  141.  But  taking  possession  in  pursuance  of  the  contract  between 
the  parties  is  no  waiver  {Stevens  v.  Guppy,  3  Euss.  171 ;  Turquand  v. 
Rhodes,  37  L.  J.,  Ch.  880) ;  nor  is  it  where  the  vendor  is  bound  to  do 
something  to  the  property  which  he  fails  to  do,  e.g.,  to  complete  a 
house.     Tildesley  v.  Clarkson,  8  Jur.,  N.  S.  163 ;    see  Laniare  v. 


Dixon,  L.  E.,  6  H.  L.  414. 

And  when  possession  is  not  i 
Dossession  are  not.     Burroughs 
Harvey,  1  Y.  &  C.  C.  C.  116 ; 


,  waiver,  acts  of  ownership  while  in 
V.  Oakley,  3  Sw.  159  ;  Osborne  v. 
Turquand  v.  Rhodes,  sup.     If  the 
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vendor  resumes  possession  of  a  house  purchased  for  occupation,  and 
which  the  purchaser  has  been  allowed  to  occupy,  it  precludes  the 
vendor  from  filing  a  bill  for  specific  performance  {Knatchbull  v. 
Grueber,  3  Mer.  124),  but  not  where  the  purchaser  has  been  merely 
let  into  the  receipt  of  the  rent  of  the  property,  and  the  vendor  after- 
wards resumes  the  receipt  himself.  Colby  v.  Gadsden,  12  L.  T.,  N.  S. 
197.  A  purchaser  who  takes  possession,  impliedly  agrees  to  pay  in- 
terest.    Fludyer  v.  Cocker,  12  Ves.  27. 

The  preparation  and  delivery  of  the  draft  conveyance,  though  not  a 
waiver  per  se,  may  be  important  in  some  cases  when  coupled  with 
other  facts,  as  evidence  of  a  waiver  of  objections.  Burroughs  v. 
Oakley,  3  Sw.  159  ;  Smith  v.  Capron,  7  Ha.  189.  And  as  a  general 
rule,  when  requisitions  have  been  made  and  answered,  and  no  objec- 
tion made  to  such  answers,  and  the  conveyance  is  forwarded  for  ap- 
proval, the  purchaser  will  be  considered  to  have  accepted  the  title.  ■ 
Sweet  V.  Meredith,  8  Jur.,  N.  S.  637.  A  purchaser  is  not  bound  by 
his  counsel's  opinion,  though  communicated  to  the  solicitor  of  the 
vendor.  Stewart  v.  Alliston,  1  Mer.  26.  But  if  the  purchaser  adopts 
the  opinion  and  deals  with  the  vendor  accordingly,  he  cannot  afterwards 
repudiate  it.     Alexander  v.  Crosby,  1  Jo.  &  Lat.  666. 

By  the  Vendor  and  Purchaser  Act,  37  &  38  Vict.  c.  78,  "  a  vendor 
or  purchaser  of  real  or  leasehold  estate  in  England,  or  their  represen- 
tatives respectively,  may  at  any  time  or  times  and  from  time  to  time 
apply  in  a  summary  way  to  a  judge  of  the  Court  of  Chancery  in  Eng- 
land in  chambers,  in  respect  of  any  requisitions  or  objections,  or  any 
claim  for  compensation,  or  any  other  question  arising  out  of  or  con- 
nected with  the  contract  (not  being  a  question  affecting  the  existence 
or  validity  of  the  contract),  and  the  judge  shall  make  such  order  upon 
the  application  as  to  him  shall  appear  just,  and  shall  order  how  and 
by  whom  all  or  any  of  the  costs  of  and  incident  to  the  application  shaU 
be  borne  and  paid. 

"  A  vendor  or  purchaser  of  real  or  leasehold  estate  in  Ireland,  or 
their  representatives  respectively,  may  in  like  manner  and  for  the 
same  purpose  apply  to  a  judge  of  the  Court  of  Chancery  in  Ireland, 
and  the  judge  shall  make  such  order  upon  the  application  as  to  him 
shall  appear  just,  and  shall  order  how  and  by  whom  all  or  any  of  the 
costs  of  and  incident  to  the  application  shall  be  borne  and  paid  "  (s.  9). 

Under  this  act,  where  no  question  arises  upon  the  contract,  questions 
which  formerly  could  only  have  been  dealt  with  in  a  suit  or  action  can 
now  be  summarily  disposed  of,  and  it  is  unnecessary  that  an  action  for 
specific  performance  should  be  brought  in  which  under  the  previous 
practice  there  would  have  been  a  reference  as  to  title.  See  post. 
Chap.  IX.,  Sec.  2.  The  cases  there  referred  to  would  be  authorities  in 
similar  cases  which  would  now  come  before  a  judge  at  chambers.  If 
an  order  is  made  disposing  of  all  questions  between  the  parties  to  the 
contract,  one  of  them  cannot  afterwards  commence  an  action  for  spe- 
cific performance  of  it.  Thompson  v.  Ringer,  W.  N.  1881,  p.  48. 
Evidence  by  affidavit,  examination  and  cross-examination  is  admissible 
on  a  proceeding  under  the  act,  as  the  parties  are  in  the  same  position 
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as  they  would  be  under  a  reference  as  to  title  in  a  suit  for  specific  per- 
formance. In  re  Burroughs,  Lynn  and  Sexton,  5  Cli.  D.  601.  A 
purchaser  who  has,  under  his  contract,  erroneously  paid  the  vendor 
interest  on  the  purchase-money  cannot  recover  it  by  summons  under 
this  section,  but  must  proceed  by  action  in  the  ordinary  way.  In  re 
Young  and  Harston's  Contract,  29  Ch.  D.  691.  As  to  costs  where  a 
good  title  is  not  shown,  see  In  re  Yeildhirj  and  Westbrook,  W.  N. 
1886,  p.  8. 

Fixing  Time  for  Completion.']  Time  was  formerly  in  general  of 
the  essence  of  the  contract  at  law.  Wilde  v.  Fort,  4  Taun.  334  ;  Stem- 
V.  Crowley,  14  C.  B.,  N.  S.  337 ;  Nohle  v.  Edivardes,  5  Ch.  D.  378. 
But  not  in  equity,  unless  it  be  made  so.  See  Lloyd  v.  Collett,  4  Ves. 
689,  n. ;  Lennon  v.  Napper,  2  Sch.  &  L.  684 ;  Seton  v.  Slade,  7  Ves. 
265,  273  ;  Hudson  v.  Temple,  29  Bea.  536.  By  the  Judicature  Act, 
36  &  37  Vict.  c.  66,  s.  25,  sub-s.  7,  stipulations  in  contracts,  as  to 
time  or  otherwise,  which  would  not  before  the  passing  of  this  act  have 
been  deemed  to  be  or  to  have  become  of  the  essence  of  such  contracts 
in  a  court  of  equity,  shall  receive  in  all  courts  the  same  construction 
and  effect  as  they  would  have  heretofore  received  in  equity.  Time, 
however,  may  be  made  of  the  essence  of  the  contract  by  express  stipu- 
lation, by  the  nature  of  the  property,  or  by  surrounding  circumstances, 
which  must  depend  upon  the  facts  of  each  particular  case.  Per 
Turner,  L.J.,  Roberts  v.  Berry,  3  D.,  M.  &  G.  291 ;  ace.  per  Cairns, 
L.J.,  Tilley  v.  Thomas,  L.  K.,  3  Ch.  67.  Or  as  otherwise  stated,  there 
must  be  stipulation  or  necessary  implication.  Parkin  v.  Thorold,  16 
Bea.  59  ;  Patrick  v.  Milner,  2  C.  P.  D.  342. 

A  familiar  instance  of  time  being  made  of  the  essence  of  the  con- 
tract by  express  stipulation,  is  aiforded  by  the  usual  condition  that 
requisitions  and  objections  shall  be  made  within  a  certain  time.  The 
nature  of  the  property  will  also  frequently  make  the  time  of  comple- 
tion material.  As  a  general  rule  this  will  be  so,  where  the  property 
purchased  is  for  the  purposes  of  trade,  for  instance,  a  public-house  as 
a  going  concern.  See  Weston  v.  Savage,  10  Ch.  D.  736.  In  which 
case,  therefore,  the  time  of  the  transfer  of  the  licence  is  material 
{Seaton  v.  Mapp,  2  Coll.  556;  Day  v.  Luhke,  L.  K.,  5  Eq.  336; 
Claydon  v.  Green,  L.  E.,  3  C.  P.  511 ;  Cowles  v.  Gale,  L.  K.,  7  Ch. 
12) ;  so  when  the  property  is  for  a  residence  {Gedye  v.  D.  of  Montrose, 
26  Bea.  45  ;  Tilley  v.  Thomas,  L.  R.,  3  Ch.  61 ;  Webb  Y.Hughes,  L. 
E.,  10  Eq.  281) ;  or  is  reversionary  {Newman  v.  Rogers,  4  B.  C.  C. 
391) ;  or  consists  of  mines  {Parker  v.  Frith,  1  S.  &  S.  199,  n. ;  Mac- 
bryde  v.  WeeJces,  22  Bea.  533) ;  or,  it  would  seem,  leaseholds  (Hudson 
V.  Temple,  29  Bea.  536,  543)  ;  or  is  liable  to  fluctuation  in  value 
{Doloret  v.  Rothschild,  1  S.  &  S.  590) ;  and  when  one  party  only  is 
hound,  the  court  will  in  his  favour  consider  time  as  at  least  of  im- 
portance. Williams  v.  Williams,  17  Bea.  213,  216.  The  party  seek- 
ing specific  performance  must  show  due  diligence.  Southcomh  v.  Bj). 
of  Exeter,  6  Ha.  213 ;  Eads  v.  Williams,  4  D.,  M.  &  G.  674. 

Delay  occasioned  by  the  state  of  the  title  is  not  in  general  a  bar  to 
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specific  performance,  unless  time  is  of  the  essence  of  the  contract. 
Wynn  v.  Morgan,  7  Ves.  202.  Where  the  delay  is  owing  to  the 
purchaser's  inability  to  complete  his  purchase,  the  court  will  not  assist 
him  {Gee  v.  Pearse,  2  De  G.  &  S.  341)  ;  and  generally,  he  who  is  to 
blame  for  the  delay  cannot  complain  of  it.  Morse  v.  Merest,  6  Mad. 
26  ;  Monro  y.  Taylor,  3  Mac.  &  G.  713,  721.  If  from  the  terms  of 
the  contract  it  appears  that  the  parties  contemplated  the  possibility  of 
the  completion  being  postponed  after  the  day  fixed,  as  where  thereis 
an  agreement  for  payment  of  interest  after  that  day,  time  will  not  in 
general  be  of  the  essence  of  the  contract  {Webb  v.  Hughes,  L.  E.,  10 
Eq.  281),  although  in  such  cases  also  it  may  be  made  so  by  notice. 

When  time  is  not  of  the  essence  of  the  contract,  either  party  may 
give  to  the  other  who  is  negligent  or  guilty  of  gross,  vexatious,  or 
unreasonable  delay,  distinct  notice  fixing  a  time  (which  must  be 
reasonable)  for  completion ;  and  such  a  notice  has  in  general  the 
effect  of  making  the  time  fixed  binding  on  him  to  whom  it  is  given. 
Taylor  v.  Brown,  2  Bea.  180 ;  Parkin  v.  Thorold,  16  Bea.  59 ;  Nott 
V.  Riccard,  22  Bea.  307  ;  Macbryde  v.  Weekes,  22  Bea.  533  (month's 
notice  sufficient) ;  Wells  v.  Maxwell,  32  Bea.  408  (month's  notice 
insufficient) ;  McMurray  v.  Spicer,  L.  E.,  5Eq.  527  (five  weeks  in  all, 
insufficient) ;  Green  v.  Serin,  13  Ch.  D.  589  (three  weeks  insufficient), 
but  in  this  case  there  had  been  two  years'  delay  by  the  other  party ; 
Craivford  v.  Toogood,  ib.,  153  (five  weeks  insufficient).  The  reason- 
ableness of  the  notice  must  be  judged  of  as  at  the  date  when  it  is 
given.     Ib. 

Either  party  may  of  course  waive  his  notice  to  complete,  expressly, 
or  by  conduct  inconsistent  with  the  notice  {Hipwell  v.  Knight,  1  Y.  & 
C,  Ex.  401),  as  by  going  on  with  the  negotiations  after  default  by  the 
other  party  in  completing  on  the  day  {Flint  v.  Woodin,  9  Ha.  618 ; 
Webb  v.  Hughes,  L.  E.,  10  Eq.  281),  unless  they  are  continued  with- 
out prejudice  to  the  right  to  rescind  the  contract.  Tilley  v.  Thomas, 
L.  E.,  3  Ch.  61. 

When  a  requisition  or  objection  is  made,  and  the  purchaser  persists, 
in  it,  and  either  the  vendor  or  purchaser  is  desirous  in  consequence  of 
rescinding  the  contract  and  considers  that  he  has  a  right  to  do  so,  he 
should  give  the  proper  notice  for  that  purpose.  Of  course  he  does  so 
at  his  risk,  and  subject  to  an  action  by  the  other  party,  if  the  latter 
should  consider  that  no  right  to  rescind  exists.  In  the  case  of  a 
vendor,  whether  he  can  rescind  or  not  frequently  depends  upon  the 
right  he  may  have  reserved  to  himself  for  that  purpose  by  the  condi- 
tions of  sale.  As  regards  the  purchaser,  his  right  depends  upon 
various  circumstances.  He  can  of  course  rescind  for  fraud  on  the  part 
of  the  vendor,  so  if  the  vendor  cannot  make  a  good  title  according  to 
the  conditions  of  .sale.  So  if  the  vendor  does  not  complete  after  a 
reasonable  notice.  In  such  cases  if  the  deposit  is  not  returned  the 
purchaser  may  bring  an  action  for  it  disaffirming  the  contract  in  toto, 
or  he  may  affirm  the  contract  and  bring  an  action  for  breach  of  it. 
See  post,  Chap.  IX. 
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CHAPTER    IX. 

BREiCH    OF    CONTRACT    AND   REMEDIES   FOR. 


Sec.  1. — Action  at  Law  for  Damages. 
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Action  hy  Vendor.]  If  the  question  at  issue  between  the  vendor  and 
purchaser  depends  upon  the  contract  between  them,  or  if  not,  if  it 
cannot  be  determined  in  a  summary  way  under  the  Vendor  and  Pur- 
chaser Act,  1874,  ante,  p.  1118,  either  party  may  bring  an  action. 
Actions  cannot  be  brought  at  the  same  time  in  the  Common  Law  and 
Chancery  Divisions  of  the  Supreme  Court,  but  the  plaintiff  must  elect 
between  his  remedies.  See  under  the  old  law ;  Eoyle  v.  Wynne,  Cr. 
&  P.  252;  D.  of  Beaufort  v.  Glynn,  3  Sm.  &  G.  213  ;  Kell  v.  Nokcs, 
32  L.  J.,  Ch.  785.  The  remedy  by  action  in  the  Common  Law 
Division  by  either  vendor  or  purchaser  need  only  be  briefly  considered. 
The  action  by  the  vendor  is  for  the  breach  of  contract,  which  must  be 
in  writing,  as  required  by  the  4th  section  of  the  Statute  of  Frauds. 
Ante,  p.  77.  As  to  what  are  interests  in  land  within  that  section,  see 
ante,  p.  1052.  It  is,  of  course,  just  as  necessary  at  law  as  in  equity 
that  the  contract  should  be  certain,  complete  and  duly  signed.  Ante, 
p.  1053  ct  seq.  When  the  contract  is  made  through  an  agent,  the 
vendor  may  in  general  sue  in  his  own  name.  Bickcrton  v.  Burrcll,  5 
M.  &  S.  383,  388  ;  and  comp.  Humble  v.  Hnntcr,  12  Q.  B.  310. 

The  performance  of  conditions  precedent  must  be  duly  proved. 
Thus,  the  delivery  of  the  abstract  must  be  proved,  and  delivery  of  the 
deeds  is  not  sufficient.  Home  v.  Wingfield,  3  M.  &  Gr.  33.  Althouoh 
the  abstract  may  not  show  a  good  title,  because  it  does  not  commence 
at  the  proper  period,  it  will  be  sufficient  if  the  purchaser  has  made  no 
objection  in  respect  of  it,  within  the  time  limited.  Blackburn  v. 
Smith,  2  Ex.  783.    But  it  must  not  be  defective  upon  the  face  of  it. 
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Sellick  V.  Trevor,  11  M.  &  W.  722.  And  where  waiver  of  an  objec- 
tion is  relied  upon,  the  abstract  must  be  such  as  to  have  enabled  the 
purchaser  to  make  the  objection.  Blackburn  v.  Smith,  sup. ;  Hobson 
V.  Bell,  2  Bea.  17.  The  vendor  must  also  show  that  he  deduced  a 
good  title  according  to  the  contract  or  conditions  of  sale.  When  a 
time  is  fixed  for  deducing  a  good  title,  it  was  formerly  in  general  of 
the  essence  of  the  contract  at  law.  Ber;-J/ v.  Fo««(7,  2Esp.  640,  n.;  see 
now  ante,  p.  1082.  When  no  time  is  fixed,  a  reasonable  time  is  under- 
stood. Sansom  v.  Rhodes,  8  Sc.  544.  The  time,  when  fixed  by  the 
contract,  cannot  be  enlarged  by  a  parol  agreement.  Stoivell  v.  Robin- 
son, 3  B.  N.  C.  928.  But  this  rule  does  not  apply  where  one  party 
to  a  contract  forbears,  at  the  request  of  the  other,  to  do  an  act  at  the 
time  originally  fixed  for  doing  it.  Ogle  v.  E.  Vane,  L.  E.,  2  Q.  B. 
(Ex.  Ch.)  372;  see  Nash  v.  Armstrong,  7  Jur.,  N.  S.  1060.  In  cases 
where  no  time  is  fixed,  and  there  is  no  application  by  the  purchaser 
to  the  vendor  to  deduce  his  title,  it  seems  sufficient  if  he  can  show  a 
good  title  at  the  trial,  though  he  may  not  have  had  it  at  the  date  of 
the  contract.  Thovison  v.  Miles,  1  Esp.  184.  But  not  if  a  defective 
title  has  been  shown,  and  the  contract  has  been  rescinded  in  conse- 
quence. Bartlett  v.  TucJtin,  6  Taun.  259 ;  Dobell  v.  Hutchinson,  3 
A.  &  E.  355. 

In  a  court  of  law,  even  prior  to  the  17  &  18  Vict.  c.  125,  and  the 
Judicature  Acts,  ante,  p.  104,  equitable  objections  to  a  title  were  con- 
sidered. See  Elliot  v.  Edxcards,  3  B.  &  P.  181 ;  Neeves  v.  Burrage, 
14  Q.  B.  504.  What  will  be  sufficient  to  rebut  the  vendor's  allegation 
that  he  deduced  a  good  title  will  be  more  conveniently  considered  post, 
Sec.  2  of  this  chapter,  the  questions  in  equity  and  at  law  as  to  this, 
being  substantially  the  same.  Where  tender  of  the  conveyance  by  the 
vendor  is  a  condition  precedent,  he  must  tender  it  duly  executed  by 
himself.  Standley  v.  Hemmington,  6  Taun.  561.  But  this  is  rarely 
the  case,  as  almost  universally  the  purchaser  is  at  the  expense  of  the 
conveyance,  and  must  prepare  and  tender  it.  See  Stephens  v.  De 
Medina,  4  Q.  B.  422 ;  Poole  v.  Hill,  6  M.  &  W.  835.  But  the 
vendor  must  show  that  he  was  ready  and  willing  to  convey  {ib.),  and 
if  this  be  denied  it  may  be  shown  that  he  was  unable  to  do  so.  De 
Medina  v.  Norman,  9  M.  &  W.  820. 

The  vendor  is  entitled  to  damages,  either  stipulated  or  unliquidated, 
occasioned  by  the  breach  of  contract.  As  to  a  re- sale  under  the  usual 
condition,  see  ante,  p.  1085  ;  and  the  condition  does  not  afiect  the 
vendor's  ordinary  right  to  sue  if  the  purchaser  fails  to  complete. 
Icely  V.  Grew,  6  N.  &  M.  469.  The  damages  recoverable  depend  as 
a  rule  upon  the  expenses  to  which  the  vendor  has  been  put,  for  he 
cannot  recover  the  entire  purchase-money  and  retain  the  estate. 
Laird  v.  Pim,  7  M.  &  W.  474.  In  general  the  defence  arises  under  a 
denial  of  one  or  the  other  of  the  matters,  which  the  vendor  is  bound 
to  prove.  The  principal  question  usually  is,  whether  he  deduced  a 
good  title,  and  for  the  most  part  whatever  would  be  an  answer  in  this 
respect  to  a  suit  by  the  vendor  in  equity,  will  be  equally  so  in  an 
action.  ■  See  post,  Sec.  2. 
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Action  by  Purchaser.]  The  action  by  the  purchaser  may  be  either 
for  the  deposit,  if  he  rescinds  the  contract,  or  for  damages  for  breach 
of  the  contract  if  he  affirms  it,  or  for  damages  and  the  deposit,  if  it 
has  been  paid  to  the  vendor  or  his  agent.  Simmons  v.  Heseltine,  5 
C.  B.,  N.  S.  554.  But  a  deposit  paid  to  the  auctioneer  cannot  be 
recovered  as  money  had  and  received  in  an  action  against  the  vendor, 
notwithstanding  it  has  been  paid  over  to  him,  although  in  the  same 
action  the  purchaser  recovers  special  damages.  Johnson  v.  Roberts, 
24  L.  T.  254.  See,  however,  Simmons  v.  Heseltine,  sup.  In  an  action 
for  damages,  the  contract  which  is  affirmed  must  be  in  writing  and 
complete.     Ante,  Chap.  III. 

If  possession  has  been  taken  under  the  contract,  so  that  the  parties 
cannot  be  placed  in  statu  quo,  the  purchaser  cannot  disaffirm  the  con- 
tract. Blackburn  v.  Smith,  2  Ex.  783.  As  in  the  case  of  an  action 
by  a  vendor  {ante,  p.  1121),  the  purchaser  may  sue  in  his  own  name, 
although  the  deposit  was  paid  by  his  agent.     D.  of  Norfolk  v.  Worthy, 

1  Camp.  337.  On  a  sale  by  auction,  if  the  deposit  has  been  paid  to 
the  auctioneer,  he  is  a  stakeholder,  and  it  may  be  recovered  from  him 
{Burrough  v.  Skinner,  5  Burr.  2639) ;  but  otherwise  if  paid  to  the 
solicitor  of  the  vendor,  who  receives  it  as  his  agent.  Bamford  v. 
Shuttleicorth,  11  A.  &  E.  926 ;  Edgell  v.  Day,  L.  R.,  1  C.  P.  80;  see 
Wiggins  v.  Lord,  4  Bea.  30.  The  purchaser  must,  in  general,  have 
tendered  a  conveyance  when  he  affirms  the  contract  and  sues  for 
damages.  Poole  v.  Hill,  6  M.  &  W.  835.  The  breach  of  contract 
for  which  the  action  is  brought  must  be  proved.  When  it  is  for  non- 
delivery of  the  abstract,  nominal  damages  only  are  in  general  recover- 
able, if  the  deposit  has  been  paid  into  court.  Steer  v.  Crowley,  14 
C.  B.,  N.  S.  337.  In  general,  however,  the  action  is  for  a  breach  of 
the  contract  by  reason  of  no  sufficient  title  having  been  deduced. 
This  question  depends  in  general  upon  the  terms  of  the  contract  or 
conditions  of  sale,  and  is  fully  considered  ante.  Chap.  IV.,  Sec.  2  ; 
Chap.  Vn.,  Sec.  2,  and  will  be  further  adverted  to  in  the  next  section 
of  this  chapter.  The  purchaser  must,  if  required  by  the  vendor,  give 
particulars  of  every  matter  of  fact  he  intends  to  rely  upon  {Collett  v. 
Thompson,  3  B.  &  P.  246),  but  not  of  matters  of  law  [Roberts  v. 
Roiiiands,  3  M.  &  W.  543),  nor  of  special  damage.  RctaUick  v. 
Hau-kes,  1  M.  &  W.  573. 

If  the  purchaser  sues  not  only  for  the  deposit  but  for  damages,  he 
may,  if  he  succeed  (and  the  contract  is  in  writing  {Gosbell  v.  Archer, 

2  A.  &  E.  500)  ),  recover  the  expenses  of  preparing,  stamping  and 
entering  into  the  agreement,  and  of  investigating  the  title  {Hanslip  v. 
Padwick,  5  Ex.  615 ;  see  Richardson  v.  Chasen,  10  Q.  13.  756),  of 
searching  for  incumbrances,  and  comparing  the  abstract  with  the 
deeds ;  also  interest  on  the  deposit  {Hodges  v.  Ld.  Litchfield,  1  B.  N. 
C.  492),  and  on  the  purchase-money  lying  ready,  but  unproductive. 
Sherry  v.  Oke,  3  Dowl.  349.  He  cannot,  however,  in  general  recover 
the  costs  of  the  conveyance,  as  that  should  not  be  prepared  until  the 
title  is  accepted  {ib.),  unless  there  was  an  undisclosed  incumbrance 
discovered  before  the  completion,  and  preventing  the  completion,  of  the 
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purchase.  Sug.  V.  &  P.  14th  ed.  362 ;  Richards  v.  Barton,  1  Esp. 
268.  Neither  can  the  purchaser  recover  expenses  incurred  before  the 
contract  {Hodges  v.  Ld.  Litchfield,  siqy.),  nor  the  extra  costs  of  an 
unsuccessful  suit  by  the  vendor  for  specific  performance  (ib.),  nor  the 
costs  in  a  suit  by  himself  which  is  dismissed  without  costs,  on  a 
report  against  the  title  {Maiden  v.  Fyson,  11  Q.  B.  292) ;  but  other- 
wise where  it  is  dismissed  on  the  ground  of  the  vendor's  mistake. 
Wood  V.  Scarth,  2  K.  &  J.  33,  44.  Nor  can  the  expenses  of  improve- 
ments be  recovered  {Worthington  v.  Warrington,  8  C.  B.  134),  nor 
expenses  incurred  in  raising  the  purchase-money,  and  in  expectation 
of  the  contract  being  completed.     Hanslip  v.  Padwick,  5  Ex.  615. 

As  an  exception  to  the  general  rule  applicable  to  actions  for  damages 
sustained  by  reason  of  a  breach  of  contract,  none  but  nominal  damages 
are  recoverable  in  general,  for  the  loss  of  the  bargain,  in  an  action 
against  the  vendor,  where  he  has  acted  bond  fide,  but  is  unable  to 
perform  his  contract.  Flureau  v.  Thornhill,  2  W.  Blac.  1078.  The 
rule  established  by  this  case  was  held  not  to  apply,  in  Hopkins  v. 
Grazebrook  (6  B.  &  C.  31),  in  which  case  there  was  no  title  in  the 
vendor  at  the  time  of  the  contract ;  and  see  Robinsoti  v.  Harman,  1 
Ex.  850 ;  Engell  v.  Fitch,  L.  E.,  4  Q.  B.  659.  The  rule  established  in 
Flureau  v.  Thornhill  has  been  followed  in  several  later  cases  {Walker  y. 
Moore,  10  B.  &  G.  416;  PounsettY.  Fuller,  17  C.  B.  660;  Sikes  v.  Wild, 
1  B.  &  S.  587;  4  B.  &  S.  421 ;  Bain  v.  Fothergill,  L.  E.,  7  H.  L.  158, 
overruling  Hopkins  v.  Grazebrook,  sup.  But  there  must  be  no  mala 
fides  on  the  part  of  the  vendor  {Walker  y.  Moore,  sup. ;  see  Spedding  v. 
Nevell,  L.  E.,  4  0.  P.  212) ;  and  his  refusal  to  complete  must  not  be, 
by  reason  of  some  impediment  which  he  can,  but  wiU  not,  remove ;  as 
where  a  mortgagor  is  in  possession,  but  the  vendor  is  in  a  position  to 
eject  him,  which  he  refuses  to  do.  Engell  v.  Fitch,  L.  E.,  4  Q.  B. 
(Ex.  Ch.),  659.  The  measure  of  damages,  when  recoverable,  is  the 
difference  between  the  contract  price  and  the  value  at  the  time  of  the 
breach  of  contract.  Ib.  It  may  be  observed,  that  the  rule  in  Flureau 
V.  Thornhill  {sup.)  only  applies  to  cases  of  contract.  When  the 
property  has  been  conveyed,  and  the  action  is  for  breach  of  covenant 
for  quiet  enjoyment,  see  post,  Chap.  XIV. 
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Generally  where  the  damage  sustained  by  the  non-performance  of  a 
contract  is  of  a  strictly  pecuniary  nature,  the  remedy  is  at  law.  Thus, 
a  contract  for  the  sale  of  stock  will  not  be  enforced  {Cud  v.  Butter,  1  P. 
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W.  570),  unless  the  object  be  to  procure  the  stock  certificates. 
Doloret  v.  Rothschild,  1  S.  &  S.  590.  And  where  the  contract  is  for 
specific  chattels,  and  they  are  of  especial  rarity  or  beauty,  so  that  it 
would  be  difficult  to  purchase  anything  similar  to  them,  equity  will 
enforce  the  contract.     Falcke  v.  Gray,  4  Drew.  651. 

By  and  against  whom  Specific  Performance  enforced.]  It  has 
been  mentioned,  ante,  p.  3,  that  causes  for  the  specific  performance 
of  contracts  between  vendors  and  purchasers  of  real  estates,  including 
contracts  for  leases,  were  by  the  Judicature  Act  assigned  to  the  Chan- 
cery Division  of  the  High  Court.  In  the  event  of  the  matter  in 
difference  between  a  vendor  and  purchaser  not  being  capable  of 
being  disposed  of  under  the  Vendor  and  Purchaser  Act,  1874,  and 
not  being  the  proper  subject  of  an  action  at  law,  it  may  be  the  subject 
of  an  action  for  specific  performance.  In  general  only  parties  to  the 
contract  and  their  representatives  in  interest,  entitled  either  to  the 
property  or  purchase-money,  are  proper  parties  to  the  action.  Tasker 
V.  Small,  3  M.  &  Cr.  63 ;  cons.  West  Mid.  R.  Co.  v.  Nixon,  1  H.  & 
M.  176.  See  further,  as  to  the  necessary  parties  to  a  suit  for  specific 
performance,  Sug.  V.  &  P.  14th  ed.  231,  232 ;  Dart,  V.  &  P.  5th  ed. 
1004  et  seq.  The  parties  may  also,  if  they  can  agree,  state  a  special 
case  for  the  opinion  of  the  court  under  the  Eules  of  Court,  1883,  see 
ante,  p.  1018.  But  it  is  believed,  that  recourse  is  very  rarely  had  to  a 
special  case  between  vendor  and  purchaser,  as  the  court  cannot  decree 
specific  performance.     Evans  v.  Evans,  22  L.  T.  43. 

Matters  affecting  the  Right  to  Specific  Performance.]  The  general 
principles  of  equity,  as  affecting  the  specific  performance  of  contracts, 
have  already  been  adverted  to,  ante,  tit.  "  Conteacts,"  p.  64.  Chapters 
VI.,  VII.  and  VIII.  of  that  title,  or  the  greater  part  of  those  chapters, 
are  applicable  to  cases  of  specific  performance  of  contracts  of  sale  of 
real  estate. 

Thus,  a  contract  must  not  be  tainted  with  illegality.  Ante,  p.  91. 
It  must  possess  the  requisites  of  certainty  {ante,  p.  92),  and  mutuality 
(?'&.),  and  be  free  from  unfairness,  fraud,  undue  pressure,  or  unfair 
advantage  taken  in  the  making  of  it  (94)  ;  and,  in  general,  also  from 
hardship  and  inequality  at  the  time  it  was  entered  into  (ih.) ;  and  it 
must  not  be  based  on  misrepresentation  (95),  nor  be  liable  to  objection 
on  the  ground  of  mistake  or  surprise  (ante,  p.  97).  It  must  also  be 
of  such  a  nature  in  general  that  equity  can  wholly  execute  it.  Ante, 
p.  99  et  seq.  The  cases  in  which  equity  will  decree  specific  peform- 
ance  with  a  parol  variation,  or  refuse  performance  when  such  variation 
is  set  up  as  a  defence,  have  also  been  referred  to  ante,  p.  80.  In 
addition  to  what  has  been  stated  in  tit.  "  Conteacts,"  some  points 
remain  to  be  considered  here,  which  have  especial  reference  to  contracts 
between  vendors  and  purchasers  of  real  estate. 

With  reference  to  the  doctrine  of  mutuality  (see  ante,  p.  92),  it  can, 
perhaps,  scarcely  be  considered  as  quite  settled.  When  a  contract  for 
sale  of  real  estate  is  signed  by  one  party  only,  although  the  other 
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party  is  not  bound,  it  is  nevertheless  clear  that  this  is  no  objection 
to  the  right  of  the  latter  to  sue.  Ante,  p.  1054.  For  by  suing  he 
adopts  the  contract.  With  reference  to  contracts  by  one  person, 
which  he  cannot,  or  cannot  wholly,  perform  at  the  time  of  the  contract, 
but  which  he  can  afterwards,  or  which  some  other  person  can  perform, 
and  is  willing  to  perform,  there  is  more  doubt.  It  was  laid  down  in 
Mortlock  V.  B'ullcr  (10  Ves.  315),  that  a  vendor,  not  having  title  at 
the  date  of  the  contract,  is  entitled  to  specific  performance  if  he  has  it 
at  the  date  of  the  report.  In  Wilson  v.  Williams  (3  Jur.,  N.  S.  810), 
Wood,  V.-C,  refers  to  this,  not  dissenting  from  it,  but  observing  that 
the  court  had  gone  a  long  way  in  favour  of  the  vendor  on  the  point  of 
mutuality.  lb.  811.  In  Forrer  v.  Nash  (35  Bea.  167),  however,  it 
was  held  that  a  person  who  agreed  to  grant  a  lease,  but  had  not  power 
to  do  so  at  the  date  of  the  contract,  was  not  entitled  to  specific  per- 
formance, although  he  afterwards,  and  before  the  hearing,  had  acquired 
the  power  to  do  so.  Brewer  v.  Broadwood,  22  Ch.  D.  105,  is  to  the 
same  effect ;  see  Weston  v.  Savage,  10  Ch.  D.  736. 

Whatever  may  be  the  true  rule,  when  the  vendor  has  no  interest  at 
the  time  of  the  contract,  it  would  seem  that  if  he  has  all  but  a  small 
part  of  the  property,  or  interest  in  the  property,  sold,  and  can  procure 
a  title  to  such  part  or  interest,  he  may  enforce  the  contract.  See 
Cliamberlain  v.  Lee,  10  Sim.  444;  Wyiin  v.  Morgan,  7  Ves.  202; 
Coffin  V.  Cooper,  14  Ves.  205  ;  Murrell  v.  Goodyear,  1  D.,  F.  &  J. 
432.  See  Nock  v.  Newman,  cited  Dart,  V.  &  P.,  5th  ed.  1059.  And 
even  where  the  vendor  sells  a  larger  interest  than  he  has,  for  instance, 
the  fee,  when  he  is  only  tenant  for  life,  if  the  purchaser  does  not 
reject  the  purchase  as  soon  as  he  has  ascertained  the  real  interest  of 
the  vendor,  he  will  be  bound  if  the  vendor  can  procure  the  consent  of 
those  entitled  in  remainder,  and  thus  show  a  good  title  at  the  hearing. 
Salisbury  v.  Hatcher,  2  Y.  C.  C.  54.  For  if  the  purchaser  intends  to 
rely  on  the  objection  that  the  vendor  has  not  the  interest  he  professes 
to  sell,  he  must  take  his  stand  upon  it,  and  not  caU  for  the  concurrence 
of  parties  who  can  complete  the  title.  Murrell  v.  Goodyear,  1  D., 
F.  &  J.  482. 

Again,  it  has  been  held  that  if  a  person  sells  under  a  power,  mis- 
conceiving his  authority,  the  contract  will  be  enforced  if  the  necessary 
parties  will  confirm  the  contract.  See  Hoggart  v.  Scott,  1  R.  &  My. 
293.  Cons.,  however,  as  to  cases  of  this  description,  when  the  sale 
is  by  auction,  the  observations  ante,  p.  1035. 

Sometimes,  when  a  vendor  sells  a  greater  interest  than  he  has,  the 
purchaser  may  take  it  with  an  abatement  for  the  deficiency.  Ante, 
p.  1066 ;  Hughes  v.  Jones,  3  D.,  F.  &  J.  307,  315  ;  Barnes  v.  Wood, 
L.  R.,  8  Eq.  424  ;  and  see  Hillw.  Buckley,  17  Ves.  394 ;  Western  v. 
Russell,  3  V.  &  B.  187.  But  this  rule  does  not  apply  where  two  or 
more  contract  to  sell  the  entirety  of  property  in  which  they  have 
separate  interests,  and  the  contract  cannot  be  enforced  against  one  ; 
in  such  case,  in  general,  the  purchaser  will  not  be  entitled  to  take  the 
interest  of  the  other  with  an  abatement.  See  Castle  v.  Wilkinson, 
L.  R.,  5  Ch.  584,  ante,  p.  1034.     In  Wheatley  v.  Slade  (4  Sim.  126), 
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a  contract  to  sell  the  entirety,  the  vendor  having  only  certain  shares,  was 
not  enforced.  Maw  v.  Topham,  19  Bea.  576 ;  but  see  Sug.  V.  &  P. 
318.  In  Jones  v.  Evans  (12  Jur.  664),  a  contract  to  sell  certain 
shares  of  property,  the  vendor  having  a  less  number  of  shares,  was 
enforced  with  an  abatement.  So  in  Hooper  v.  Smart,  Bailey  x. 
Piper,  L.  E.,  18  Eq.  683,  where  two  persons  agree  to  Sell  property,  of 
whom  one  is  entitled  to  a  moiety  subject  to  a  mortgage  for  its  full 
value,  and  the  other  has  no  interest,  a  judgment  for  specific  perform- 
ance with  abatement  may  be  made  against  the  former.  Horrocks  v. 
Bigby,  9  Ch.  D.  180.  The  purchaser  may  also  have  a  decree  for  specific 
performance  of  a  contract  to  sell  leasehold  property,  with  compensa- 
tion where  the  term  is  less  than  is  stated,  or  the  covenant  for  renewal 
is  not  absolute  as  stated,  but  contingent.  Milligan  v.  Cooke,  16  Ves. 
1 ;  Dale  v.  Lister,  cited  ib.  7.  In  Cato  v.  Thompson,  9  Q.  B.  D. 
616 ;  Jessel,  M.R.,  observed,  p.  618,  that  cases  of  specific  performance 
with  compensation  should  not  be  extended. 

"Where  a  tenant  for  life  with  (after  divers  limitations  over)  the 
ultimate  remainder  in  fee,  agreed  to  sell,  expecting  to  procure  the 
concurrence  of  trustees  for  sale,  which,  however,  was  refused,  the 
court  declined  to  decree  specific  performance  at  the  instance  of  the 
purchaser  of  the  life  estate  and  remainder  in  fee,  with  an  abatement. 
Thomas  v.  Bering,  1  Ke.  729 ;  see  Maiv  v.  Topham,  19  Bea.  576. 
But  these  cases  are  opposed  to  the  later  case  of  Barker  v.  Cox,  4  Ch. 
D.  464  ;  see  also  Graham  v.  Oliver,  3  Bea.  124, 128.  The  purchaser 
will,  in  general,  be  entitled  to  an  abatement  in  price,  in  respect  of 
adverse  rights  existing  on  the  property,  for  instance,  mining  rights. 
Seaman  v.  Vawdrey,  16  Ves.  390;  Ramsden  v.  Hirst,  4  Jur.,  N.  S. 
200.  But  the  purchaser  of  an  advowson  is  not  entitled  to  an  abate- 
ment by  reason  of  the  rectory  being  subject  to  a  charge  to  Queen 
Anne's  bounty.  Edwards-Wood  v.  Marjoribanks,  7  H.  L.  C.  806. 
In  this  case,  on  the  treaty  for  sale,  nothing  was  said  as  to  the  income 
of  the  living,  there  was  no  concealment,  and  the  vendors  offered  to 
annul  the  contract,  and  actually  gave  notice  that  they  did  so  under  a 
clause  in  the  agreement. 

_  This  right  of  the  purchaser  is,  however,  subject  to  the  vendor's 
right  to  rescind,  in  those  cases  in  which  he  has  reserved  the  right. 
Ante,  p.  1083.  If,  however,  the  purchaser  will  not  take  what  the 
vendor  can  give  with  an  abatement,  he  will  not,  as  a  very  general  rule, 
be  compelled  to  do  so.  For  the  exceptions,  see  ante,  p.  1066.  When, 
therefore,  there  are  such  misdescriptions,  misstatements  and  material 
omissions  as  are  mentioned,  ante  (pp.  1062,  1063),  specific  perform- 
ance of  the  contract  will  not  in  general  be  decreed  at  the  instance  of 
the  vendor. 

The  efi'ect  of  variations  from,  or  additions  to,  contracts  in  general, 
has  already  been  considered,  ante,  p.  80.  In  addition  to  what  is  there 
stated,  with  reference  to  an  agreement  collateral  to  another  agreement,  it 
may  be  observed,  that  a  collateral  agreement  does  not  affect  the  rights 
and  remedies  on  the  original  one,  and  each  must  be  treated  as 
quite  distinct  from  the  other.     Thus,  in  a  suit  to  enforce  specific 
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performance  of  a  contract  for  the  sale  of  a  mine,  it  is  no  defence  that 
there  was  a  collateral  parol  agreement  by  the  plaintiff  to  pump  the 
mine  dry.  Phipps  v.  Child,  8  Drew.  709,  714 ;  Oinerod  v.  Hard- 
man,  5  Ves.  722,  730 ;  see  ante,  p.  73.  It  must  be  admitted,  how- 
ever, that  the  distinction  is,  or  must  often  be,  very  fine  between  an 
agreement  with  an  added  stipulation  such  as  would  bring  the  case 
within  Martin  v.  Pycroft  (2  D.,  M.  &  G.  785,  ante,  p.  80) ;  and  an 
agreement  coupled  with  a  separate  and  distinct  collateral  agreement 
which  does  not  in  any  way  affect  the  original  one.  Cases  such  as 
Martin  v.  Pycroft  (sup.)  may  properly  be  considered  as  resting  upon 
the  weU-known  principle,  that  "  He  who  comes  for  equity  must  do 
equity;  "  a  principle  which,  as  explained,  applies,  not  where  things 
are  independent  in  their  own  nature  (Shish  v.  Foster,  1  Ves.  sen.  88), 
but  in  general  only  to  the  one  matter  which  is  the  subject  of  a  given 
suit,  and  not  to  distinct  matters  pending  between  the  same  parties  ; 
per  Wigram,  V.-C.  Hanson  v.  Keating,  4  Ha.  1 ;  ace.  per  Turner,  L. J., 
Gibson  v.  Goldsmid,  1  Jur.,  N.  S.  4. 

As  to  the  effect  of  mistake  or  surprise  in  general,  see  ante,  p.  97. 
"When  the  defendant  relies  upon  a  mistake  which  is  on  his  side  only, 
it  is  not  sufficient  for  him  simply  to  allege  that  he  made  a  mistake  ; 
this  will  not  avail  him  where  the  contract  is  clear  and  certain,  he 
must  be  prepared  with  some  evidence  of  the  fact.  Wood  v.  Scarth, 
2  K.  &  J.  33.  When  the  agreement  itself  is  ambiguous,  leading  to 
the  inference  that  the  defendant  might  fairly  have  been  mistaken 
as  to  the  precise  interest  he  was  buying  or  as  to  any  other  matter, 
the  case  is  stronger  in  his  favour,  as  the  court  has  no  occasion 
to  look  beyond  the  contract  itself,  for  evidence  dehors,  which 
is  not  at  all  times  of  an  entirely  satisfactory  nature.  See  Calverley  v. 
Williams,  1  Ves.  jun.  210. 

Whcd  the  Vendor  must  do  to  complete  his  Co7itract.]  When  a 
person  is  interested  in  the  property  and  the  vendor  has  no  power  to 
compel  him  to  concur,  and  he  refuses  to  do  so,  the  vendor  cannot 
make  a  good  title.  Esdaile  v.  Stephenson,  6  Mad.  366 ;  Douglass  v. 
L.  d  N.  W.  R.  Co.,  3  K.  &  J.  173,  181 ;  see  Hoicell  v.  George,  1 
Mad.  6,  as  to  procuring  concurrence  of  wife.  But  otherwise,  when 
such  person  agrees  to  concur  (Paton  v.  Rogers,  6  Mad.  256 ;  Side- 
hotham  v.  Barrington,  3  Bea.  524  ;  S.  C,  4  Bea.  110),  or  is  bound 
to  do  so,  as  in  the  case  of  a  trustee  or  mortgagee  who  is  to  be 
paid  off  (Jumpson  v.  Pitchers,  1  Coll.  13  ;  Avarne  v.  Brown,  14  Sim. 
303 ;  see  Steele  v.  Waller,  28  Bea.  466) ;  for  the  question  is  then 
only  one  of  conveyance.  Townsend  v.  Champernown,  1  Y.  &  J.  449. 
If  the  consent  of  a  person  is  necessary  to  give  a  good  title,  as  where 
the  lessor's  consent  to  an  assignment  is  requisite,  it  seems  the  vendor 
need  not  have  such  consent  at  the  time  of  the  contract,  if  he  can  pro- 
cure it  in  time  to  enable  him  to  complete.  Ellis  v.  Rogers,  29  Ch.  D. 
661 ;  see  Thomas  v.  Bering,  1  Ke.  729.  Of  course,  in  such  cases,  if 
the  concurrence  of  a  person  is  necessary,  and  he  not  being  bound  to 
concur  refuses  to  do  so,  the  contract  cannot  be  enforced.     lb. 
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As  a  general  rule,  the  purchaser  can  require  the  vendor  to  make 
good  the  contract  to  sell  a  particular  interest  if,  although  he  had  it 
not  wholly  or  partially  at  the  time  of  the  contract,  he  has  subsequently 
acquired  it.  As  if  tenant  for  life  agrees  to  sell  the  fee  which  he  sub- 
sequently acquires  (see  O'Roiirke  v.  Percival,  2  Ba.  &  B.  58,  60) ;  the 
case  of  Mortlock  v.  Buller,  10  Ves.  292,  is  apparently  contra,  but 
seems  to  rest  upon  special  circumstances  (see  as  to  the  valuations,  ib. 
p.  318),  not  being  intended  to  interfere  with  the  rule  in  ordinary 
cases.  But  when  the  vendor  has  entered  into  a  contract  under  the 
mistaken  supposition  that  he  can  sell  unconditionally,  when  in  fact  he 
is  bound  to  re-invest  the  purchase-money  in  another  estate,  the  court 
will  not  enforce  the  contract  against  him.  Howell  v.  George,  1  Mad. 
1 ;  Hood  V.  Oglander,  11  Jur.,  N.  S.  498.  And  if  the  vendor  has 
inadvertently  sold  in  a  character  diiferent  from  that  which  he  in  fact 
fills,  for  instance,  as  mortgagee  under  a  power  of  sale,  instead  of  as 
absolute  owner  under  a  foreclosure,  he  will  not  be  compelled  to  convey 
as  mortgagee,  as  this  would  open  the  foreclosure.  Watson  v.  Mur- 
ston,  4  D.,  M.  &  G.  230.  Nor  will  he  be  obliged  to  purchase  some- 
thing in  order  to  complete  his  contract ;  for  instance,  if  he  has  sold  an 
estate  tithe  free,  he  will  not  be  compelled  to  purchase  the  tithes. 
Todd  V.  Gee,  17  Ves.  278.  Neither  will  he  be  compelled  to  complete, 
if  this  may  subject  him  to  after  liability,  for  instance,  a  suit  by  his 
cestuis  que  trust.     Sneesby  v.  Thome,  1  Jur.,  N.  S.  536,  1058. 

Waiver — Laches.']  With  respect  to  the  defence  that  the  contract 
has  been  waived,  a  release  under  seal  is  a  sufficient  discharge  and  waiver 
even  at  law.  See  ante,  p.  82.  So  a  waiver  in  writing  before  breach 
{Goss  V.  Ld.  Nugent,  5  B.  &  Ad.  58 ;  Harvey  v.  Grahham,  5  A.  it  E. 
61,  74)  ;  and  it  has  been  held  in  equity,  that  even  a  parol  waiver  of 
the  contract,  although  the  contract  must  be  in  writing  under  the 
Statute  of  Frauds,  is  sufficient  {Goman  v.  Salisbury,  1  Ver.  240 ; 
Pitcairn  v.  Ogbourne,  2  Ves.  sen.  376) ;  but  it  must  be  clearly  made 
out.  Robinson  v.  Page,  3  Euss.  114,  119.  Notice  by  a  vendor  that 
he  intends  to  re-sell,  is  a  bar  to  a  suit  by  him  for  specific  performance. 
Royou  V.  Paul,  28  L.  J.,  Ch.  555.  The  cases  generally  on  the  subject 
of  unexplained  delay  in  instituting  proceedings  to  enforce  a  contract 
have  already  been  referred  to,  ante,  p.  102.  To  these  may  be  added 
Harrington  v.  Wheeler  (4  Ves.  686),  in  which  the  delay  of  six  years; 
Moore  v.  Marrable  (L.  B,.,  1  Ch.  217),  of  nearly  five  years ;  Firth  v. 
Greenwood  (1  Jur.,  N.  S.  860),  of  three  years,  was  held  sufficient  to 
disentitle  the  plaintiff  to  the  equitable  remedy.  A  party  must  show 
himself  "  ready,  desirous,  prompt,  and  eager."  Per  Lord  Alvanley, 
Milward  v.  E.  Thanet,  5  Ves.  720,  n. ;  ace.  Mills  v.  Haywood,  6 
Ch.  D.  196,  202.  The  rule  will  be  more  strictly  acted  on,  and  less 
time  will  be  sufficient,  when  there  has  been  an  express  refusal  by  the 
defendant  to  perform  the  agreement.  Heaphy  v.  Hill,  2  S.  &  S.  29  ; 
Watson  v.  Reid,  1  K.  &  My.  286 ;  Walker  v.  Jeffreys,  1  Ha.  341. 
Again,  the  nature  of  the  property  may  be  such  as  to  render  delay  in 
enforcing  the  right  to  specific  performance  very  material,  when,  for 
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instance,  the  property  is  of  fluctuating  value.  Pollard  v.  Clayton,  1 
K.  &  J.  462 ;  Alloivay  v.  Braine,  26  Bea.  575.  As  to  laches  in 
repudiating  a  contract  and  applying  to  the  cou.rt  to  rescind  it,  cons. 
Erlanycr  v.  New  Sombrero,  d'c.  Co.,  3  App.  C.  1218,  particularly  the 
judgment  of  Ld.  Cairns,  L.C. 

Adequacy  or  Inadequacy  of  Consideration.]  It  is  in  general  no 
objection  to  a  suit  by  a  Tender  that  the  bargain  is  a  beneficial  one  for 
him  as  to  price  {City  of  London  v.  Richmond,  2  Ver.  423  ;  Abbot  v. 
Sicorder,  4  De  G.  &  Sm.  448),  unless  the  price  is  grossly  unreasonable 
and  excessive,  in  which  case  equity  will  not  enforce  the  contract  nor 
rescind  it,  but  leave  the  vendor  to  his  remedy  (if  any)  at  law.  Day  v. 
Newman,  2  Cox.  77.  When  the  property  purchased  is  of  a  specula- 
tive description,  for  instance,  a  mine,  as  the  purchaser  is  in  effect 
buying  a  chance,  unreasonableness  of  price  can  rarely  be  a  defence  by 
him.  Haywood  v.  Co^e,  25  Bea.  140 ;  see  Eidgu-ay  v.  Sneyd,  Kay, 
627  ;  Jefferys  v.  Fairs,  4  Ch.  D.  448.  If  the  price  is  fixed  by  valua- 
tion, the  court  will  not  interfere  upon  the  ground  that  the  price  is 
exorbitant,  unless  there  is  misbehaviour  or  negligence  on  the  part  of 
the  valuer.  Collier  v.  Mason,  25  Bea.  200  ;  see  Eads  v.  Williams, 
4  D.,  M.  &  G.  674.  On  the  other  hand,  mere  inadequacy  of  price  is 
in  general  no  bar  to  a  suit  by  a  purchaser.  Coles  v.  Trecothick,  9 
Ves.  234,  246  ;  Western  v.  Russell,  3  V.  &  B.  187.  Sometimes  when 
the  consideration  is  an  annuity,  and  the  value  of  the  life  is  better 
known  to  one  party  than  the  other,  and  advantage  has  been  taken  of 
this  knowledge,  the  sale  will  be  set  aside  on  the  ground  of  inadequacy. 
See  Dalies  v.  Cooper,  5  M.  &  C.  270  ;  Valentine  v.  Dickinson,  7  Jur., 
N.  S.  857  ;  Baker  v.  Monk,  10  Jur.,  N.  S.  691. 

Purchaser  in  Possession.]  When  the  purchaser  is  in  possession 
of  the  property,  he  must  either  give  it  up  or  pay  the  purchase-money 
into  court,  pending  the  proceedings  in  the  suit,  for  he  cannot  be 
allowed  to  retain  both  the  estate  and  the  money.  Clarke  v.  Wilson, 
15  Ves.  317 ;  Bradshaw  v.  Bradshaw,  2  Mer.  492 ;  Crutchley  v. 
Jcrningham,  ib.  502  ;  Tindal  v.  Cobham,  2  M.  &  K.  385 ;  see  Capps 
V.  Norwich  and  S.  W.  R.  Co.,  9  Jur.,  N.  S.  635.  But  if  there  was 
an  arrangement  between  the  parties  that  the  purchaser  should  be  let 
into  possession,  and  should  not  be  required  to  pay  until  he  had 
a  title,  the  court  will  not  interfere.     Gibson  v.  Clarke,  1  V.  &  B.  500. 

And  where  a  railway  company  was  allowed  to  take  possession  under 
the  contract,  and  there  was  a  condition  for  payment  of  increased 
interest  after  the  day  fixed  for  completion,  the  court  refused  to  order 
payment  of  the  purchase-money  into  court.  Pryse  v.  Cam.  E.  Co., 
L.  E.,  2  Ch.  444 ;  see  Pell  v.  Northampt.  and  Ban.  R.  Co.,  ib.  100. 
Occasionally  an  occupation  rent  is  put  upon  the  property  {Smith  v. 
Jackson,  1  Mad.  618  ;  see  Pyke  v.  Northwood,  1  Bea.  152),  or  a 
receiver  appointed.  Hall  v.  Jenkinson,  2  V.  &  B.  125.  A  purchaser 
will  be  allowed  to  set  ofi'  against  the  interest  payable  by  him,  the  rent 
which  he  might  have  received  for,  and  the  amount  of  deterioration  in 


113^  VENDORS   AND   PURCHASERS. 

respect  of,  the  property  purchased,  where  the  vendor  continues  in 
possession  and  suffers  the  property  to  be  unproductive.  Phillips  v. 
Silvester',  L.  R.  8  Ch.  173.  If  the  purchaser  is  in  actual  possession 
and  the  vendor  turns  him  out,  this  is,  in  general,  a  bar  to  a  suit  for 
specific  performance  by  the  latter.  Knatchbull  v.  Grueber,  3  Mer.  124. 
But  not  where  the  vendor  merely  resumes  the  right  to  receive  from 
tenants,  the  rents  received  by  the  purchaser  up  to  that  time.  Colby  v. 
Gadsden,  34  Bea.  416.  An  agreement  by  a  purchaser  in  possession 
that  a  deposit  should  be  forfeited  if  the  balance  of  the  purchase-money 
were  not  paid  at  a  particular  time,  and  that  the  vendor  might  resume 
possession,  is  in  the  nature  of  a  penalty  from  which  the  purchaser 
will  be  relieved.     In  re  Dagenham  Dock  Co.,  L.  R.,  8  Ch.  1022. 

Hither  Party  restrained  from  Acts  prejudicing  the  Other.]  Where 
there  is  a  suit  for  specific  performance,  either  party  will  be  restrained 
from  doing  acts  to  the  prejudice  of  the  other.  Thus  the  vendor  will 
in  general  be  restrained  from  selling  the  property  {Curtis  v.  Ms.  Buck- 
ingham, 3  V.  &  B.  168),  or  conveying  the  legal  estate  in  it.  Echlif 
V.  Baldwin,  16  Ves.  267.  But  this  rule  is  not  universal,  the  court 
will  consider  the  probabilities  of  the  success  of  the  parties  in  the  suit, 
and  the  preponderance  of  injury  to  either  party  occasioned  by  the 
injunction  being  granted  or  refused.  Hadley  v.  London  Bank  of 
Scotland,  3  D.,  J.  &  S.  63.  The  purchaser,  if  in  possession,  will  be 
restrained  from  cutting  timber  and  acts  of  that  nature.  Grockford  v. 
Alexander,  15  Ves.  138.  And  the  rule  would  equally  apply  to  a 
vendor,  particularly  where  the  timber  is  ornamental.  Magennis  v. 
Fallon,  2  Moll.  591.  But  the  vendor  may  cut  coppice-wood  of  full 
growth,  accounting  for  it  to  the  purchaser.  Poole  v.  Shergold,  1  Cox, 
273.  Again,  if  the  purchaser  is  improperly  cultivating  the  property, 
he  must  pay  the  purchase-money  into  court,  or  a  receiver  will  be 
appointed.  Osborne  v.  Harvey,  1  Y.  C.  C.  C.  116.  Where  it  is 
doubtful  whether  the  property  belongs  to  the  vendor  or  the  purchaser, 
the  court  will  if  necessary  appoint  a  receiver.  Boehm  v.  Wood,  2  J. 
&  W.  236.  So  to  preserve  it  {Gibbs  v.  David,  L.  E.,  20  Eq.  373), 
the  court  will  restrain  actions  for  damages  for  delay  in  completing,  or 
for  the  deposit.  D.  of  Beatfort  v.  Glynn,  3  Sm.  &  G.  213.  But 
after  the  conveyance  is  executed,  the  relation  of  vendor  and  purchaser 
having  ceased,  the  court  will  not  grant  an  injunction  restraining 
wrongful  proceedings  by  the  vendor.     Best  v.  Drake,  11  Ha.  369. 

Reference  as  to  Title.]  Either  party  may  in  general  have  a  reference 
as  to  title  [Jenkins  v.  Hiles,  6  Ves.  646) ;  and  there  will  be  a  reference 
back  after  a  report  in  favour  of  the  title,  if  a  new  fact  appears.  Jeudwine 
V.  Alcock,  1  Mad.  597.  But  long  possession  by  the  purchaser  without 
making  any  objection  to  the  title  or  abstract,  will  be  a  bar  to  his  right 
to  have  the  question  of  title  referred  {Fleetwood  v.  Green,  15  Ves.  594), 
for  primd  facie  taking  possession  after  an  abstract  has  been  delivered, 
and  not  in  pursuance  of  any  provision  in  the  contract,  is  a  waiver  of 
all  objections  appearing  on  the  abstract,  but  not  of  other  objections. 
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Boivn  V.  Stenson,  24  Bea.  631.  Delay  by  the  vendor  for  a  long  time 
(eleven  months)  after  answer,  in  going  on  with  the  suit,  is  a  bar  to 
his  right.  Dorin  v.  Harrci/,  15  Sim.  49.  If  the  contract  contains 
no  stipulation  as  to  possession  being  taken  by  the  purchaser  before 
completion,  and  he  takes  possession  with  knowledge  that  there  are 
defects  in  the  title  which  the  vendor  cannot  remove,  this  amounts  to 
a  waiver  of  his  right  to  require  the  removal  of  those  defects,  or  to 
repudiate  his  contract.  If,  on  the  other  hand,  the  defects  are  remov- 
able by  the  vendor,  taking  possession  does  not  amount  to  such  a 
waiver.  In  re  Gloag  and  Miller's  Contract,  23  Ch.  D.  320.  If  it 
appears  at  the  hearing  that,  although  the  report  is  in  favour  of  the 
title,  there  are  objections,  but  that  they  can  be  cleared  up,  the  court 
will  allow  time  for  that  purpose,  and  refer  the  matter  back.  Curling 
V.  Flight,  2  Ph.  613.  Though  objections  in  respect  of  matters 
appearing  on  the  abstract  have  been  waived,  others  may  be  raised. 
Bcnvn  v.  Stenson,  24  Bea.  631 ;  see  post,  p.  1134. 

If  the  objections  to  the  title  are  overruled  at  the  hearing  fresh 
objections  cannot  be  made,  but  if  they  are  allowed,  and  another 
abstract  is  delivered,  further  objections  may  be  made.  Brooke  v. 
Anon.,  4  Madd.  212.  A  vendor  who  recognizes  an  objection  to  the 
title  and  undertakes  to  remove  it,  is  precluded  from  afterwards  insist- 
ing that  the  objection  is  untenable.  Asliton  v.  Wood,  3  Sm.  &  G. 
436.  A  purchaser  may  retire  from  the  contract  as  soon  as  he  finds 
the  vendor  cannot  make  a  title,  \>\\i  if  he  does  not  avail  himself  of  his 
right,  it  has  been  held  that  it  will  be  sufficient  if  the  vendor  shows  a 
good  title  at  the  hearing.  Hoggart  v.  Scott,  1  R.  &  My.  293  ;  comp. 
the  cases,  ante,  p.  1127. 

If  the  purchaser  alleges  that  the  agreement  ought  not  to  be  executed, 
first,  because  the  plaintiff  had  not  a  good  title ;  secondly,  that  if  he 
had,  it  had  not  been  shown  in  time,  the  court  must  dispose  of  the 
second  question  raised  before  the  matter  of  title  can  be  referred. 
Reed  v.  Bon  Pedro,  c&c.  Co.,  9  Jur.,  N.  S.  865  ;  see  Foxlowe  v. 
Amcoats,  3  Bea.  496,  contra.  But  the  court  wiU  make  the  usual 
reference  as  to  title,  if  the  other  question  raised  is  untenable  and  in 
effect  frivolous.  Wood  v.  Machu,  5  Ha.  158,  161 ;  see  Withy  v. 
Cottle,  T.  &  R.  78.  The  court  will  consider  whether  the  contract 
between  the  parties  is  a  binding  one,  before  directing  a  reference  as  to 
title.  Clay  v.  Bvfford,  5  De  G.  &  S.  768 ;  comp.  Curling  v.  Flight, 
5  Ha.  248.  Everything  connected  with  the  title  may  be  referred,  e.g., 
questions  of  identity  or  the  like,  but  not  questions  relating  to  other 
matters,  for  instance,  the  sufficiency  of  the  abstract.  Bennett  v. 
Bees,  1  Ke.  405. 

The  order  usually  directs  an  inquiry  whether  a  good  title  can  be 
made  (Wood  v.  Machu,  5  Ha.  158),  and  when  it  was  first  shown 
{Bennett  v.  Bees,  1  Ke.  409),  unless  the  contrary  is  expressly  directed 
(ib.),  or  the  contract  is  disputed.  Oibbins  v.  N.  E.  M.  Asylum,  11 
Bea.  1,  5.  Usually,  also,  there  are  directions  for  the  production  of 
deeds,  &c.,  and  examination  of  the  parties.  Bennett  v.  Bees,  sup. 
See  the  usual  forms  of  orders,  Set.  Dec.  4th  ed.  1297  et  seq. 
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When  a  decree  is  made  for  specific  performance  of  a  contract  for 
sale,  and  an  inquiry  is  directed  in  general  terms  whether  the  vendor 
can  make  a  good  title,  it  must  he  understood  to  mean  a  good  title 
having  regard  to  the  terms  of  the  contract ;  but  if  the  vendor  wishes 
to  prevent  objections  which  have  been  waived  before  the  suit  from 
being  renewed  under  the  inquiry,  that  point  should  be  considered  at 
the  hearing,  and  noticed  at  the  decree.  Upperion  v.  Nickolson,  L.  E., 
6  Ch.  436.  But  if  the  abstract  should  have  been  delivered  at  a  parti- 
cular time  but  was  not,  and  was  not  in  fact  made  complete  until  after 
the  institution  of  the  suit  and  reference  as  to  title,  the  purchaser  is 
not  precluded  from  making  objections,  which,  had  a  perfect  abstract 
been  duly  delivered,  he  could  not  have  made.  lb.  The  prior  case  of 
Curling  v.  Austin  (2  Dr.  &  S.  129)  appears  to  have  decided,  that,  on 
a  reference  as  to  title,  the  purchaser  might  raise  objections  which  he 
waived  prior  to  the  suit.  The  rule  now  is,  that  it  must  be  settled 
what  objections  and  requisitions  have  been  waived,  and  the  reference 
as  to  title  will  be  as  to  those  only  which  have  not  been  waived.  See 
L.  E.,  6  Ch.  444 ;  and  Laicrie  v.  Lees,  7  App.  C.  19. 

The  practice  is  for  the  court  to  order  the  objections  to  the  title  to 
be  brought  into  chambers  within  a  specified  time,  when  the  vendor 
may  remove  them,  or  argue  them  in  open  court.  Pegg  v.  Wisden,  16 
Jur.  1106.  On  the  argument  any  objection  open  to  the  purchaser 
may  be  taken,  and  which,  having  regard  to  the  contract  or  conditions 
of  sale,  and  order  of  reference,  he  is  entitled  to  make.  The  chief 
clerk's  certificate  on  the  title  is  final,  unless  within  eight  days  an 
application  is  made  to  discharge  or  vary  it.  See  Daniel's  Practice, 
6th  ed.  1148.  When  the  certificate  is  in  favour  of  the  title,  if  the 
purchaser  thinks  it  wrong  and  applies  to  discharge  it,  and  the  court 
is  of  opinion  that  it  is  erroneous,  the  question  of  title  may  be  referred 
back,  if  the  vendor  thinks  he  can  remove  the  objection.  Andrew  v. 
Andrew,  3  Sim.  390 ;  Egerton  v.  Jones,  ib.  392 ;  see  Curling  v.  Flight, 
2  Ph.  613  ;  Dawes  v.  Betts,  12  Jur.  412,  709.  But  if  the  purchaser's 
objections  are  overruled,  he  cannot,  at  all  events  in  general,  make 
others.  Brooke  v.  Anon.,  4  Madd.  212.  On  a  decree  for  specific  per- 
formance of  any  contract  concerning  lands,  the  court  may  declare  any 
party  to  the  suit  a  trustee  ;  or  concerning  the  interests  of  unborn  per- 
sons, that  upon  coming  into  existence  they  would  be  trustees,  and 
make  orders  accordingly.  13  &  14  Vict.  c.  60  (Trustee  Act,  1850), 
s.  30.  After  a  decree  for  specific  performance  and  default  in  payment 
of  the  purchase-money,  the  court  will,  on  the  application  of  the  vendor, 
rescind  the  contract  {Foligno  v.  Martin,  16  Bea.  586 ;  Simpson  v. 
Terry,  34  Bea.  423)  without  prejudice  to  his  claim  for  damages. 
Sweet  V.  Meredith,  32  L.  J.,  Ch.  147 ;  see  Tamplin  v.  James,  15  Ch. 
D.  215,  post,  p.  1185.  Or  if  it  be  doubtful  whether  the  purchaser  can 
pay,  the  court  may  direct  that  on  his  default  the  property  may  be  sold, 
and  that  the  deficiency,  if  any,  be  paid  by  the  purchaser.  See  Nash  v. 
Worcester,  cOc.  Commissioners,  1  Jur.,  N.  S.  973.  And  if  a  purchaser 
who  has  accepted  the  title,  or  who  has  been  decreed  to  perform  the 
contract,  is  about  to  go  abroad  without  paying  the  purchase-money, 
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writ  of  ne  exeat  regno  may  be  issued  against  him  to  enforce  payment. 
See  Jackson  v.  Pctric,  10  Yes.  164 ;  Boehm  v.  Wood,  T.  &  R.  332 ; 
Dan.  Prac.  6tli  ed.  1649. 

When  the  certificate  is  against  the  title  generally,  and  there  is  an 
application  to  discharge  it,  which  is  unsuccessful,  the  court  will  some- 
times, as  matter  of  indulgence,  refer  the  matter  back  to  chambers,  if 
the  court  considers  a  good  title  may  still  be  made  {Garnett  v.  Acton, 
28  Bea.  333,  337)  within  a  reasonable  time.  Coffin  y.  Cooper,  14  Yes. 
205.  But  this  will  not  be  done  where  there  has  been  long  previous 
delay  on  the  vendor's  part.  See  Fraser  v.  Wood,  8  Bea.  339.  The 
court  will  not,  at  the  instance  of  either  party,  decree  specific  perform- 
ance of  the  contract  with  an  indemnity  against  future  claims  by  adverse 
parties.  Balmanno  v.  Lumlcy,  1  Y.  &  B.  224;  Aylett  v.  Ashton,  1 
M.  &  C.  105  ;  Bainhridge  v.  Kinnaivd,  32  Bea.  346.  But  in  Wilson 
V.  Williavis  (3  Jur.,  N.  S.  810),  where  the  fee  was  sold  free  from  in- 
cumbrances, but  was  subject  to  the  dower  of  the  vendor's  -wife,  who  it 
was  stated  would  release  it,  but  she  declined  to  do  so,  the  purchaser 
was  held  to  be  entitled  to  compensation  and  an  indemnity.  The  court 
will  not  compel  a  vendor  to  enter  into  litigation  with  an  adverse 
claimant  in  order  to  perfect  the  title.  Williams  v.  Glenton,  L.  R.,  1 
Ch.  200,  per  Turner,  L.J.  In  dismissing  a  bill  by  a  vendor  for  specific 
performance,  the  court  has  power  to  order  a  return  of  the  deposit  with 
interest.  Ld.  Anson  v.  Hodges,  5  Sim.  227 ;  Turquand  v.  Rhodes, 
37  L.  J.,  Ch.  830  ;  Webb  v.  Kirby,  7  D.,  M.  &  G.  376 ;  see,  however, 
Rede  v.  Oakes,  2  D.,  J.  &  S.  618.  If  the  court  overrules  a  demurrer 
to  a  vendor's  action  for  specific  performance,  it  will  not  allow  an  action 
to  be  brought  by  the  purchaser  to  recover  his  deposit.  D.  of  Beaufort 
V.  Glynn,  3  Sm.  &  G.  213  ;  1  Jur.,  N.  S.  888.  Where  formerly  a 
suit  would  have  been  dismissed  without  prejudice  to  an  action,  the 
court  will  at  once  consider  the  question  of  damages.  Tamplin  v. 
James,  15  Ch.  D.  215. 

When  the  Court  will  rescind  the  Contract.]  "  Few  cases  turn  on 
greater  niceties  than  those  which  involve  the  question  whether  a  con- 
tract ought  to  be  delivered  up  to  be  cancelled,  or  whether  the  parties 
should  be  left  to  their  legal  remedy."  Per  Lord  Eldon,  C,  Turner  v. 
Harvey,  Jac.  172.  If  the  contract  is  ordered  to  be  delivered  up  and 
'  cancelled  an  action  cannot  be  brought,  as  the  whole  thing  is  finished. 
Onions  v.  Cohen,  2  H.  &  M.  354,  362.  The  court  is  not  bound  to 
decree  a  specific  performance  in  every  case  where  it  will  not  set  aside 
the  contract,  nor  to  set  aside  every  contract  that  it  will  not  specifically 
execute.  Mortlock  v.  Bidler,  10  Yes.  292.  If  a  purchaser  knows  of 
some  fact  greatly  increasing  the  value  of  property,  and  buys,  not  dis- 
closing the  fact  to  the  vendor,  the  contract  will  be  rescinded  {Tamer 
V.  Harvey,  Jac.  169),  although  in  general  a  purchaser  is  not  bound  to 
give  the  vendor  information  as  to  the  value  of  the  property.  lb.  178. 
So  the  court  will  rescind  the  contract  where  the  vendor  does  not  dis- 
close a  material  defect  in  the  title  {Edwards  v.  M'Leay,  Coop.  308  ; 
2  Sw.  287 ;  Hart  v.  Swaine,  7  Ch.  D.  42) ;  or  designedly  makes  false 
representations,  the  falsehood  of  which  the  purchaser  has  no  means  of 
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V.  Paine,  11  Ves.  194.  Powers  of  sale  in  surviving  trustees  or 
trustee.  Jones  v.  Price,  11  Sim.  557 ;  Lane  v.  Debenham,  11  Ha. 
188.  In  devisee  of  surviving  trustee.  Hall  v.  May,  3  K.  &  J.  585  ; 
comp.  Asliton  v.  Wood,  3  Sm.  &  G.  436  ;  and  Stevens  v.  Austen,  7 
Jur.,  N.  S.  873.  In  mortgagee  and  those  claiming  under  him. 
Young  v.  Rolerts,  15  Bea.  558 ;  Hind  v.  Poole,  1  K.  &  J.  383  ; 
Saloicay  v.  Straicbridge,  7  D.,  M.  &  G.  594.  To  sell  under  special 
conditions.  Falkner  v.  Eq.  Rev.  Soc.,  4  Drew.  352.  Under  power 
to  mortgage,  mortgage  can  be  effected  with  power  of  sale.  Russell  v. 
Plaice,  18  Bea.  21 ;  Bridges  v.  Longman,  24  Bea.  27  ;  Re  Chawner's 
Will,  L.  K.,  8  Eq.  569.  The  case  of  Clarke  v.  Roy.  Panop.  (4  Drew. 
26)  is  contra.  Discretionary  power  of  sale.  Ld.  Rendlesham  v.  Mevx, 
14  Sim.  249.  "  Estate  "  in  will,  comprising  realty,  and  coupled  with 
words  "  collect  and  get  in,"  giving  power  of  sale.  D'Almaine  v. 
Moseley,  1  Drew.  629  ;  Hamilton  v.  Buchmaster,  L.  R.,  3  Eq.  323. 
The  court  may  sell  the  whole  instead  of  part  of  an  estate.  Luticych 
Y.  Winford,  2  B.  C.  C.  248.  Cases  where  the  receipts  of  trustees 
held  to  be  good.  In  trust  deed  for  creditors.  Balfour  v.  Welland, 
16  Ves.  151.  Of  trustees  appointed  by  the  court.  Drayson  v.  Pocock, 
4  Sim.  283.  Of  trustees  without  concurrence  of  renouncing  trustee, 
Adams  v.  Taunton,  5  Madd.  435.  Title  good  against  voluntary 
grantee.     Carrie  v.  Xind,  1  M.  &  C.  17. 

Examples  of  Titles  held  had  or  doubtful.']  The  following  are 
some  of  the  cases  in  which  the  titles  have  been  held  bad  or  doubtful 
on  the  points  stated.  Whether  a  restrictive  covenant,  of  which  at  the 
time  of  the  contract  the  purchaser  had  no  notice,  runs  with  and  binds 
the  land.  Bristoiv  v.  Wood,  1  Coll.  480.  As  to  liability  to  ease- 
ments. Skackelton  v.  Sutcliffe,  1  De  Gr.  &  Sm.  609.  Fairness  of 
transaction  between  father  and  son.  Boswell  v.  Mendham,  6  Madd. 
373.  What  estate  given  by  will.  Goldney  v.  Grdbb,  19  Bea.  338. 
Whether  devise  of  estates  in  England  passed  estates  in  Wales. 
Okedcn  v.  Clifden,  2  Russ.  309.  Whether,  having  regard  to  the 
context  prior  to  the  Wills  Act,  the  fee  passed  under  word  estate 
{Rogers  v.  Waterhouse,  4  Drew.  329)  ;  or  without  words  of  inheritance. 
Sharp  V.  Adcock,  4  Euss.  374.  Sale  of  infant's  estates.  Calvert  v. 
Godfrey,  6  Bea.  97  ;  comp.  Nunn  v.  Hancock,  L.  E.,  6  Ch.  850. 
Validity  of  power  of  exchange.  Cowgill  v.  Ld.  Oxmantown,  3  Y.  &  C. 
369.  Title  under  powers  of  sale.  In  devisee  of  surviving  trustee. 
Stevens  v.  Austen,  7  Jur.,  N.  S.  873 ;  Ashton  v.  Wood,  3  Sm.  &  G. 
436  ;  Macdonald  v.  Walker,  14  Bea.  556  ;  comp.  Hall  v.  May,  3  K.  & 
J.  585.  In  one  trustee,  the  other  having  released,  but  not  renounced. 
Crewe  v.  Dicken,  4  Ves.  97.  Introduced  under  a  direction  in  a  decree. 
JJlieate  v.  Hall,  17  Ves.  80.  Premature  sale  under.  Blacklow  v. 
Laws,  2  Ha.  40.  Extinguishment  of.  Wolley  v.  Jenkins,  23  Bea.  53. 
Rule  in  Shelley's  case.  Collier  v.  McBean,  L.  E.,  1  Ch.  81.  Exe- 
cutory or  executed  trusts.  Jervoise  v.  D.  of  Northumberland,  1  J.  & 
W.  559.     Breach  of  trust.     Laiv  v.  Urlwin,  16  Sim.  377. 

For  obher  instances  of  titles  which  have  been  held  good,  bad  or 
doubtful,  see  Sug.  V.  &  P.  14th  ed.  389,  n.  (1);  Dart,  V.  &  P.  5th  ed. 
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1137,  n.  I  have  not  considered  it  necessary  to  refer  to  many  cases  of 
this  description  in  this  place,  as  most  of  them  which  are  now  likely  to 
be  useful,  and  which  involve  questions  of  law,  will  be  found  under 
their  appropriate  heads  in  other  titles  of  this  work.  For  instance,  as 
to  the  validity  of  a  power  of  sale  in  a  surviving  trustee,  Lane  v. 
Debenham,  11  Ha.  188  {ante,  p.  849),  &c.  &c. 

Costs.]  "  The  Court  of  Chancery  always  had  the  power  to  regulate 
costs,"  per  Ld.  Hatherley,  Garnett  v.  Bradley,  3  App.  C.  944,  957. 
By  Order  65,  s.  1,  made  by  virtue  of  the  Judicature  Act,  the  costs  of 
"proceedings"  shall  be  in  the  discretion  of  the  court  or  judge,  with 
the  proviso  that  when  an  action  is  tried  before  a  jury  the  costs  shall 
follow  the  event,  unless  the  judge  trying  it  or  the  court  shall  for  good 
cause  otherwise  order.  As  to  appeals,  "  as  a  general  rule  the  successful 
appellant  will  get  his  costs,"  jjcr  James,  L.  J.,  1  Ch.  D.  41,  and  see 
Snelling  v.  Pulling,  29  Ch.  D.  85,  89.  So  on  appeals  to  the  House  of 
Lords,  see  the  order  in  Garnett  v.  Bradley,  sup.,  3  App.  C,  p.  973. 
See  where  an  appeal  is  in  part  affirmed,  and  in  part  reversed,  Single- 
ton V.  Tomlinson,  3  App.  C.  404,  428.  The  following  were  decided 
before  the  Judicature  Act,  but  in  many  cases  would  still  be  authorities. 
As  a  rule  in  equity,  he  who  is  unsuccessful  is  prima  facie  liable  to 
pay  costs  though  the  particular  circumstances  of  each  case  influence 
the  question  of  costs.  Vancouver  v.  Bliss,  11  Ves.  458  ;  Croonie  v. 
Lediard,  2  M.  &  K.  293  ;  see  Hunter  v.  Nockolds,  2  Ph.  540,  545 '; 
Green  v.  Briggs,  6  Ha.  633.  Thus,  costs  were  not  given  against 
a  purchaser,  though  unsuccessful,  where  he  elected  to  have  his  bill  for 
specific  performance  dismissed  because  the  vendor  could  not  make  a  title 
(Maiden  v.  Fyson,  9  Bea.  347).  So,  where  it  was  dismissed,  if  there 
had  been  misdescription  by  the  vendor.  Bartlett  v.  Salmon,  6  D., 
M.  &  G.  42.  So  if  there  had  been  on  the  vendor's  part  a  representa- 
tion giving  the  purchaser  a  probable  cause  of  suit  {Fenton  v.  Browne, 
14  Ves.  144,  150) ;  or  his  objections  were  overruled  on  the  authority 
of  an  unreported  case.  Cordcr  v.  Alorgun,  18  Ves.  344.  So  a 
purchaser  would  not  have  to  pay  costs  if  the  vendor  refused  to  furnish 
the  necessary  evidence  {Newall  v.  Smith,  1  J.  &  W.  263) ;  or  the 
title  was  not  clear  when  the  vendor's  bill  was  filed  (JVilsony.  Clapham, 
ih.  36) ;  or  the  purchaser's  objections  were  fair  and  weighty  ones.  Cox 
V.  Chamberlain,  4  Ves.  631.  Staines  v.  Morris,  1  V.  &  B.  8  ;  and  seo 
ante,  p.  1091.  But  a  purchaser  had  to  pay  the  costs  if  he  insisted  on  un- 
tenable objections,  though  acting  on  the  opinion  of  counsel  {Mulinq  v. 
mil,  1  Cox,  186 ;  see  Re  Waddell,  2  Ch.  D.  172, 176 ;  In  re  Cooke's  Con- 
tract, 4  Ch.  D.  454,  463 ;  Osborne  and  Rowlatt,  13  Ch.  D.  774,  cases 
on  the  Vendor  and  Purchaser  Act)  ;  or  had  been  long  in  possession, 
making  no  objections  to  the  title,  but  refusing  to  complete  (Fleetwood 
V.  Green,  15  Ves.  594;  see  Burnell  v.  Brown,  1  J.  &  W.  168)  ;  or 
might  have  had,  if  he  had  called  for  it,  the  evidence  showing  a  good  title, 
although  not  made  out  until  the  evidence  was  produced.  Long  v.  Collier, 
4  Euss.  269  ;  Bridges  v.  Longman,  24  Bea.  27.  So  where  the  suit 
had  become  necessary  through  his  improper  conduct.  Oxenden  v.  Ld. 
Falmouth,  Sug.  V.  &  P.  14th  ed.  650.    And  the  fact  that  the  purchaser 
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was  not  ready  with  the  purchase-money  at  the  proper  time,  and  delayed 
the  completion,  had  weight  with  the  court.  Gee  v.  Pearse,  2  De  G.  & 
S.  325. 

As  regards  the  vendor,  if  his  hill  was  dismissed  for  want  of  title,  he, 
in  general,  paid  costs.  Vancouver  y.  Bliss,  sup. ;  Walter  v.  Pyman, 
19  Ves.  351 ;  Bryant  v.  Busk,  4  Russ.  1 ;  Mullins  v.  Hussey,  85  Bea. 
301.  But  not  always  where  the  question  involved  a  difficult  or  douhtful 
point  of  law.  Rose  v.  Calland,  5  Ves.  186.  A  vendor's  bill  would 
also  have  been  dismissed,  in  general,  without  costs,  if  at  the  last 
moment  a  new  ground  of  defence  or  objection  was  set  up  by  the  pur- 
chaser. Winch  V.  Winchester,  1  V.  &  B.  376,  880 ;  see  Deierell  v. 
Ld.  Bolton,  18  Ves.  505 ;  Nokes  v.  Ld.  Kilmorey,  1  De  G.  &  S.  444. 
And  if  a  purchaser  has  been  relying  upon  untenable  objections,  the 
vendor  will  usually  be  excused  from  paying  costs,  although  a  good 
title  was  first  shown  after  the  commencement  of  the  suit.  Sidehotham 
V.  Barrington,  5  Bea.  261 ;  Carrodus  v.  Sharp,  20  Bea.  56.  For  the 
fact  that  a  good  title  was  first  shown  in  chambers  (Master's  oflBce 
formerly)  does  not  decide  the  question  of  costs,  which  depends  upon 
other  circumstances.  Scoones  v.  Morrell,  1  Bea.  251.  In  some  cases 
a  purchaser  who  relies  upon  unsubstantial  objections  must  pay  costs, 
although  a  good  title  was  not  shown  before  the  suit ;  the  vendor, 
however,  having  previously  offered  to  furnish  it.  Long  v.  Collier,  4 
Euss.  269.  So  the  vendor  will  sometimes  be  relieved  from  costs  if 
the  purchaser  is  paying  an  inadequate  price.  Burrowes  v.  Lock,  10 
Ves.  470.  Where  there  has  been  delay  on  both  sides,  each  party  in 
general  pays  his  own  costs.     Wallis  v.  Bastard,  4  D.,  M.  &  G.  251. 

If  a  good  title  is  made  on  grounds  not  appearing  on  the  abstract,  the 
purchaser  will  be  entitled  to  his  costs.  Fielder  v.  Higginson,  3  V.  & 
B.  142.  And  where  it  is  not  made  until  after  bill  filed,  in  general 
the  vendor  must  pay  costs  up  to  the  time  when  a  good  title  was  shown. 
Wilson  V.  Allen,  1  J.  &  W.  628.  But  there  is  no  invariable  rule,  for 
a  vendor,  who  is  successful  in  the  suit,  may  be  entitled  to  the  costs  of 
it,  although  the  title  was  not  strictly  shown  until  after  it  was  in- 
stituted. See  Long  v.  Collier,  4  Buss.  269,  ante,  p.  1139 ;  Monro  v. 
Taylor,  3  Mac.  &  G.  713.  Where  the  purchaser  contends  that  the 
contract  has  been  determined,  but  this  is  decided  against  him,  he  must 
pay  the  costs  up  to  the  hearing,  the  question  of  title  in  such  a  case 
not  being  considered  as  in  issue.    Croome  v.  Lediard,  2  M.  &  K.  293. 

Where  two  unconnected  lots  were  purchased,  to  one  of  which  there 
was  a  good  title,  but  not  to  the  other,  and  the  vendor  filed  a  bill,  he  was 
held  entitled  to  the  costs  so  far  as  they  related  to  the  former  lot. 
Leivin  v.  Guest,  1  Buss.  325.  When  a  purchaser's  action  is  dismissed 
with  costs,  he  cannot  set  them  off  against  the  deposit  paid  to  the 
vendor.     Williams  v.  Edwards,  2  Sim.  78. 

Where  fraud  is  alleged,  but  not  proved,  it  will,  as  a  very  general 
rule,  disentitle  the  party  charging  it  to  costs,  and  he  will  often  be 
directed  to  pay  them,  though  otherwise  successful.  Wright  v. 
Howard,  1  S.  &  S.  190,  205 ;  see  Wilde  v.  Gihson,  1  H.  L.  C.  605. 
But  merely  using  the  word  fraud  in  the  pleadings,  does  not  necessarily 
bring  the  case  within  the  rule,  but  charging  acts  which  in  themselves 
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are  fraudulent,  does.  Marshall  v.  Sladden,  7  Ha.  428,  444.  When, 
also,  a  plaintiff's  bill  was  dismissed  because  his  conduct  had  not  been 
honourable,  he  usually  had  to  pay  costs.  Davis  v.  Sijmoncls,  1  Cox, 
402,  408.  And  although  a  party  may  in  other  respects  be  successful, 
he  will  sometimes  be  refused  his  costs  where  his  conduct  has  been 
vexatious,  or  he  has  endeavoured  to  support  claims  without  any  just 
foundation.     Clowes  v.  Beck,  2  D.,  M.  &  G.  731. 

If  the  contract  provides  that  the  decision  of  counsel  on  the  title 
shall  be  final  between  the  parties,  and  if  adverse  that  the  contract 
shall  then  become  void,  and  he  decides  that  title  can  only  be  made  to 
part,  the  purchaser's  bill  for  specific  performance  of  such  part  with  an 
abatement  will  be  dismissed  with  costs.  Williams  v.  Edwards,  2 
Sim.  78.  The  costs  of  a  suit  rendered  necessary  to  make  a  good 
title  in  the  vendor  must  be  borne  by  him.  Farrar  v.  Ld.  Winterton, 
4  Y.  &  C.  472.  If  the  purchaser  is  unable  to  pay  the  purchase-money 
the  contract  will  be  rescinded,  with  costs  of  suit  and  costs  occasioned 
by  uon-completion.     Clark  v.  Wallace,  35  Bea.  460. 

If  the  purchaser  died  before  completion  formerly,  and  his  personal 
representatives  could  not  realize  suiiicient  to  pay  the  purchase-money, 
the  vendor  might  have  the  contract  rescinded  with  costs.  Mackreth 
V.  Marlar,  1  Cox,  259.  Cons,  now  the  effect  of  the  purchaser's  death 
before  completion,  ante,  p.  1098.  If  the  purchaser  becomes  bankrupt, 
and  his  assignees  are  unwilling  to  perform  the  contract,  they  may 
disclaim,  ante,  p.  84.  As  to  a  conveyance  of  the  property  of  an  estate 
of  inheritance  where  the  vendor  dies  before  completion,  see  now 
Conveyancing  Act,  ante,  p.  1097;  as  to  the  law  prior  to  this  act,  see 
Hoddel  V.  Pugh,  33  Bea.  489  ;  Barker  v.  Vcnahles,  11  Jur.,  N.  S. 
480;  Hanson  v.  Lake,  2  Y.  C.  C.  328;  Hinder  v.  Streeten,  10  Ha. 
18  ;  Armitage  v.  Askliain,  1  Jur.,  N.  S.  227 ;  Hall  v.  Bushill,  35  L. 
J.  Ch.  381;  Bannermany.  Clarke,  3  Drew.  632  ;  Williams  v.  Glenton, 
L.  K.,  1  Ch.  200. 

If,  after  the  contract  the  vendor  becomes  lunatic,  so  that  a  vesting 
order  becomes  necessary,  no  costs  will  be  given  on  either  side.  Cress- 
well  Y.  Haines,  8  Jur.,  N.  S.  208. 
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Inquiries  as  to  Incumbrances.]  At  the  end  of  the  requisition  it 
is,  or  was,  formerly  usual  for  purchasers  to  inquire  whether,  to  the  know- 
ledge of  the  vendor  or  his  solicitor,  there  were  any  incumbrances  affecting 
the  property,  or  the  vendor's  title.  But  neither  the  vendors  nor  their 
solicitors  are  bound  to  answer  this.  In  re  Ford  and  Hill,  10  Ch.  D.  365. 

By  the  Conveyancing  Act,  1881,  s.  5  (1),  where  land  subject  to  any 
incumbrance  is  sold  by  the  court,  or  out  of  court,  the  court  may,  on 
the  application  of  any  party  to  the  sale,  direct  or  allow  payment  into 
court,  in  case  of  an  annual  sum  charged  on  the  land,  or  of  a  capital 
sum  charged  on  a  determinable  interest  in  the  land,  of  such  amount 
as,  when  invested  in  Government  securities,  the  court  considers  will 
be  sufficient,  by  means  of  the  dividends  thereof,  to  keep  down  or  other- 
wise provide  for  that  charge,  and  in  any  other  case  of  capital  money 
charged  on  the  land,  of  the  amount  sufficient  to  meet  the  incumbrance 
and  any  interest  due  thereon ;  and  also  an  additional  amount  to  meet 
further  costs,  &c.  not  exceeding  one-tenth  part  of  the  original  amount 
unless  the  court  thinks  fit  to  require  more. 

(2.)  Thereupon,  the  court  may,  and  either  after  or  without  any 
notice  to  the  incumbrancer,  declare  the  land  to  be  freed  from  the  in- 
cumbrance, and  make  any  order  for  conveyance,  or  vesting  order. 

(3.)  After  notice  served  on  the  persons  interested  in  or  entitled  to 
the  money  or  fund  in  court,  the  court  may  direct  payment  or  transfer 
thereof  to  the  persons  entitled  to  receive  or  give  a  discharge  for  the 
same. 

(4.)  This  section  applies  to  sales  not  completed  at  the  commence- 
ment of  this  act,  1st  Jan.  1882,  and  to  sales  thereafter  made. 

The  court  will  not,  under  the  power  given  to  it  by  this  section, 
compel  a  vendor  of  land  to  pay  money  into  court  for  the  purpose  of 
discharging  an  incumbrance  upon  the  land,  when  the  result  of  so 
doing  would  be  to  inflict  a  great  hardship  on  him,  as,  for  instance,  if 
the  incumbrance  is  a  perpetual  rent-charge,  and  the  sum  necessary  to 
procure  its  discharge  would  far  exceed  the  amount  of  the  purchase- 
money  payable  to  the  vendor.  lie  G.  N.  E.  Co.  and  Sanderson,  25  Ch. 
D.  788  ;  see  Milford  Haven  E.  Co.  v.  Mowatt,  28  Ch.  D.  402. 

When  the  interest  purchased  is  equitable  and  reversionary,  inqumes 
must  be  made  of  the  trustees  in  whom  the  legal  estate  is  vested, 
whether  there  are  any  incumbrances  upon  it ;  and  if  the  answers  are 
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satisfactory,  notice  is  usually  given  to  them  on  completion.  But  a 
purchaser  is  by  no  means  safe  in  adopting  this  course,  as,  unless  the 
interest  is  in  the  proceeds  of  sale  of  realty,  notice  does  not  give  priority. 
When  the  interest  is  in  real  estate,  priority  of  charge  or  conveyance 
in  general  gives  priority  in  right,  so  that,  in  cases  of  the  latter  descrip- 
tion, a  purchaser  can  never  be  safe,  as  there  may  have  been  a  prior 
mortgage  or  sale  of  which  no  notice  has  been  given.  Again,  when  the 
reversionary  interest  is  legal,  there  is  the  same  dif&culty.  Thus,  if 
an  estate  be  limited  to  A.  for  life,  remainder  to  B.  in  fee,  B.  may 
mortgage  or  convey  his  legal  reversionary  interest  to  C.  ;  and,  con- 
cealing this  transaction,  may  mortgage  or  sell  again  to  D.,  who  of 
course  will  be  postponed.  In  such  cases,  as  the  title-deeds  are  usually 
in  the  possession  either  of  the  trustees  or  the  tenant  for  life,  the  pur- 
chaser or  mortgagee  of  the  reversion  cannot  of  course  have  them,  and 
by  means  of  them  acquire  an  advantage,  which  is  frequently  very  im- 
portant. 

When  the  property  is  in  lease.  Lord  St.  Leonards  suggests  that 
inquiry  should  be  made  of  the  tenant  as  to  the  terms  of  his  holding, 
as  he  may  have  an  agreement  to  purchase ;  his  Lordship  adds,  how- 
ever, that  this  is  not  often  done.  V.  &  P.  14th  ed.  548 ;  see  1  Jarm. 
T.jth.  Conv.  by  Sw.  119 ;  Jones  v.  Smith,  1  Ha.  43,  62  ;  post,  Chap.  XL 
If  the  purchaser  has  any  reason  to  suppose  that  the  property 
purchased  is  bound  by  restrictive  covenants,  he  should  make  inquiry 
upon  the  subject.  See  Clements  v.  Welles,  L.  E.,  1  Eq.  200.  Such 
covenants  are  not  uncommon,  particularly  where  land  has  been  origi- 
nally purchased  of  a  land  society.  They  are  usually  contained  or 
referred  to  in  the  various  title-deeds. 

As  to  annuities  and  what  annuities  require  registration,  see  aiite, 
p.  14. 

The  bankruptcy  of  the  vendor  of  course  determines  his  power  to 
complete  and  receive  the  purchase-money.     By  the  Bankruptcy  Act, 
1883,  46  &  47  Vict.  c.  52,  subject  to  some  provisions  with  respect  to 
the  avoidance  of  certain  settlements  and  preferences  (see  ante,  p.  629), 
nothing  in  this  act  shall  invalidate,  in  the  case  of  a  bankruptcy, 
(a.)  Any  payment  by  the  bankrupt  to  any  of  his  creditors  : 
(b.)  Any  payment  or  delivery  to  the  bankrupt : 
(c.)  Any  conveyance  or  assignment  by  the  bankrupt  for  valuable 

consideration  : 
{d.)  Any  contract,  dealing,  or  transaction  by  or  with  the  bankrupt 
for  valuable  consideration. 
Provided  that  both  the  following   conditions   are   complied  with, 
namely: — (1)  The  payment,  delivery,  conveyance,  assignment,  con- 
tract, dealing,  or  transaction,  as  the  case  may  be,  takes  place  before 
the  date  of  the  receiving  order ;  and  (2)  the  person  (other  than  the 
debtor)  to,  by,  or   with  whom  the   payment,   delivery,   conveyance, 
assignment,  contract,  dealing  or  transaction  was  made,  executed,  or 
entered  into,  has  not  at  the  time  of  the  payment,  delivery,  conveyance, 
assignment,  contract,  dealing  or  transaction,  notice  of  any  available 
act  of  bankruptcy  committed  by  the  bankrupt  before  that  time.     The 
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Bankruptcy  Act,  1869,  32  &  33  Vict.  c.  71,  s.  95,  contained  similar 
proYisions.     See  Ex  parte  Tloare,  L.  R.,  16  Eq.  625. 

When  a  person  is  under  a  bond  or  obligation  to  the  crown,  even  his 
future  debts  will  bind  an  estate  (not  being  copyhold)  sold  to  a  pur- 
chaser, although  there  were  no  debts  of  the  vendor  at  the  time  of  the 
conveyance.  18  Eliz.  c.  4 ;  Sug.  V.  &  P.  14th  ed.  544.  This  lien  of 
the  crown  cannot  be  defeated  by  the  exercise  of  a  power  of  appointment. 
Reg.  V.  Ellis,  4  Ex.  652 ;  6  Ex.  921.  But  crown  debts  only  affect 
terms  of  years  from  the  teste  of  the  extent.  Bex  v.  Lamb,  13  Pri. 
659.  Prior  to  2  &  3  Vict.  c.  11  (4th  June,  1839),  there  was  no 
register  of  crown  debtors.  By  this  act  obligations  to  the  crown  are 
to  be  registered  (s.  7),  and  re-registered  like  judgments  (22  &  23 
Vict.  c.  35,  s.  22),  thus  making  only  a  search  for  five  years' necessary. 
By  the  28  &  29  Vict.  c.  104,  future  crown  debts  are  not  to  affect  land, 
as  to  bond  fide  purchasers  for  value  or  mortgagees  even  with  notice,  until 
a  tvrit  of  execution  has  been  issued  and  registered,  a  new  mode  of 
registration  being  provided  (ss.  48  et  seq.).  The  discharge  from  a 
crown  debt  is  by  a  quietus,  which  may  operate  so  as  to  discharge  part 
of  the  debtor's  property,  leaving  the  rest  liable  to  the  claims  of  the 
crown  (2  &  3  Vict.  c.  11,  ss.  10,  11).  And  by  the  16  &  17  Vict.  c. 
107,  ss.  195,  196,  197,  and  23  &  24  Vict.  c.  115,  s.  1,  upon  a  certifi- 
cate of  the  commissioners  or  principal  officer  of  the  department  holding 
the  obligation,  or  of  the  commissioners  of  the  treasury,  or  any  two  of 
them,  a  certificate  of  satisfaction  will  be  entered  up.  As  to  the  search 
for  crown  debts,  see  post,  p.  1145. 

The  law  generally  relating  to  judgments  has  already  been  con- 
sidered ;  see  that  tit.  ante,  p.  516.  As  to  the  search  for  judgments, 
aee  post,  p.  1145. 

By  the  22  &  23  Vict.  c.  35,  s.  11,  the  release  from  a  judgment  of 
part  of  any  hereditaments  charged  therewith  shall  not  affect  its  validity 
as  to  any  hereditaments  remaining  unreleased.  As  to  entering  satis- 
faction of  judgments  on  the  register,  see  23  &  24  Vict.  c.  115,  s.  2. 
Judgments  against  mortgagees  of  the  vendor,  paid  off  previously  to  or 
at  the  time  of  the  conveyance  to  the  purchaser,  do  not  affect  the 
purchased  property.  18  &  19  Vict.  c.  15,  s.  11 ;  see  Greaves  v. 
Wilson,  25  Bea.  434. 

On  purchases  of  land,  it  is  proper  to  search  for  rent-charges  created 
in  respect  of  loans  under  the  various  Land  Improvement  Acts.  See 
27  &  28  Vict.  c.  114,  and  the  acts  there  cited,  and  33  &  34  Vict.  c. 
56.  Rent-charges  under  the  27  &  28  Vict.  c.  114,  are  registered  at 
the  office  of  the  Land  Registry  in  England,  and  in  L-eland  at  the 
office  for  the  registration  of  deeds  and  wills  (s.  56  ;  see  also  28  &  29 
Vict.  c.  78,  "  The  Mortgage  Debenture  Act,  1865  "),  and  33  &  34 
Vict.  c.  20. 

It  must  also  be  ascertained  if  there  is  any  lis  pendens  affecting  the 
property  purchased.  There  must  be  a  registry  and  re-registry  every 
five  years  to  bind  purchasers  and  mortgagees,  without  express  notice. 
2  &  3  Vict.  c.  11,  s.  7.  The  lis  pendens  is  notice  of  the  existence  of 
a  suit,  and  requires  persons  dealing  with  the  property  to  look  at  the 
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proceedings  and  see  if  the  suit  affects  the  proj^erty.  If  it  does  not, 
he  will  be  safe  in  completing.  Bull  v.  Hutchens,  32  Bea.  615.  The 
lis  pendens  will  be  discharged  on  the  plaintiff  filing  an  acknowledgment 
(23  &  24  Vict.  c.  115,  s.  2),  or  on  the  summary  ocder  of  the  court,  with- 
out the  consent  of  the  party  who  registered  it.  30  &  81  Vict.  c.  47,  s.  2. 
By  the  Conveyancing  Act,  1882,  s.  2. — (1.)  Where  any  person 
requires,  for  purposes  of  this  section,  search  to  be  made  in  the  Central 
Office  of  the  Supreme  Court  of  Judicature  for  entries  of  judgments, 
deeds,  or  other  matters  or  documents,  whereof  entries  are  required  or 
allowed  to  be  made  in  that  office  by  any  act  described  in  Part  I.  of  the 
First  Schedule  to  the  Conveyancing  Act  of  1881,  or  by  any  other  act,  he 
may  deliver  in  the  office  a  requisition  in  that  behalf,  referring  to  this 
section.  (2.)  Thereupon  the  search  required  shall  be  made  and  a 
certificate  of  the  result  filed  in  the  of&ce ;  a  certificate  issued  on 
requisition  and  an  office  copy  shall  be  evidence  of  the  certificate. 
(3.)  In  favour  of  a  purchaser,  as  against  persons  interested  under  or 
in  respect  of  judgments,  &c.,  the  certificate  shall  be  conclusive. 
(4.)  Every  requisition  shall  he  in  writing,  signed  by  the  person 
making  the  same,  specifying  particulars ;  the  proper  officer  is  to  be 
satisfied  that  the  same  is  required  for  the  purposes  of  this  section. 
(5.)  General  Kules  shall  be  made,  &c.  (6.)  Any  officer,  clerk,  &c., 
party  or  privy  to  any  act  of  fraud  or  collusion,  or  being  wilfully 
negligent  as  to  any  certificate  or  office  copy,  shall  be  guilty  of  a  mis- 
demeanour. (7.)  This  section  shall  not  take  away,  &c.,  any  indepen- 
dent right  of  search.  (8.)  Where  a  solicitor  obtains  an  office  copy 
certificate  of  result  of  search  under  this  section,  he  shall  not  be 
answerable  in  respect  of  any  loss  that  may  arise  from  error  in  the 
certificate.  (9.)  Where  the  solicitor  is  acting  for  trustees,  executors, 
agents,  or  other  perpons  in  a  fiduciary  position,  those  persons  also 
shall  not  be  so  answerable.  (10.)  Where  such  persons  obtain  such 
an  office  copy  without  a  solicitor,  they  shall  also  be  protected  in  like 
manner.  (11.)  Nothing  in  this  section  applies  to  deeds  inroUed  under 
the  Fines  and  Eecoveries  Act,  or  under  any  other  act,  or  under  any 
statutory  rule.    (12.)  This  section  does  not  extend  to  Ireland. 

Succession  Duty.]  By  the  Succession  Duty  Act  (16  &  17  Vict. 
c.  51)  (4th  August,  1853),  "property"  alone  includes  real  and  per- 
sonal property.  See  In  re  Cigala's  Trusts,  7  Ch.  D.  351.  "  Succes- 
sion "  denotes  any  property  chargeable  with  duty  under  the  act  (s.  1). 
Every  past  or  future  disposition  of  property  by  reason  whereof  any 
person  has  or  shall  become  beneficially  entitled  to  any  property  or  the 
income  thereof  upon  the  death  of  any  person  dying  after  the  commence- 
ment of  the  act,  either  immediately  or  after  any  interval,  either  cer- 
tainly or  contingently,  or  either  originally  or  by  way  of  substitutive 
limitation,  and  every  devolution  by  law  of  any  beneficial  interest  in 
property  or  the  income  thereof  upo7i  the  death  of  any  person  dying 
after  the  commencement  of  the  act  to  any  other  person  in  possession  or 
expectancy,  shall  be  deemed  to  have  conferred  or  to  confer  on  the 
person  entitled  by  reason  of  any  such  disposition  or  devolution,  a 
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"  succession  ;  "  and  the  term  "  successor  "  sliall  denote  the  person  so 
entitled  ;  and  the  term  "  predecessor  "  shall  denote  the  settlor,  dis- 
poner,  testator,  obligor,  ancestor,  or  other  person  from  whom  the  inte- 
rest of  the  successor  is  or  shall  be  derived  (s.  2) .     The  words  ' '  in 
possession  "  must  be  read  after  the  words  "  entitled  to  any  property  " 
at  the  commencement  of  the  section.     Per  Jessel,  M.R.,  Fryer  v. 
Morland,  3  Ch.  D.  675,  683.     In  this  case  it  was  held  that  a  convey- 
ance or  assignment  by  way  of  bondjide  sale  does  not  create  a  succes- 
sion within  the  meaning  of  the  act.     Thus,  where  the  purchaser  of  a 
reversionary  life  interest  in  settled  property  had  contracted  to  sell  it  to 
A.,  the  tenant  for  life  in  possession,  in  consideration  of  a  sum  of  money 
paid  down  and  a  further  sum  payable  on  the  death  of  A.,  secured  by  a 
charge  on  the  property,  it  was  held,  that  there  was  no  "  succession  " 
created,  and  that  no  duty  would  be  payable  on  the  death  of  A.     This 
section  distinguishes  succession  by  "  disposition  "  from  succession  by 
"  devolution  of  law ;  "  and  the  rate  of  duty  is  to  be  regulated  by  the 
propinquity  of  the  successor  to  the  "  predecessor."    The  "  predecessor  " 
may  be  determined  by  considering  whether  the  succession  is  by  "  dis- 
position "  or  by  "  devolution  of  law."     E.  Zetland  v.  Lord  Advocate, 
3  App.  0.  505.     Devolution  by  laio  takes  place  whenever  the  title  is 
such  that  an  heir  takes  under  it  by  descent  from  an  "  ancestor  "  ac- 
cording to  the  rules  of  law  applicable  to  the  descent  of  heritable 
estates,  and  in  all  cases  of  descent  the  estate  of  the  successor  is 
immediately  "  derived  "  from  the  "  ancestor  "  from  whom  the  estate 
descends.     Per  Lord  Selborne,  lb.     The  word  "  ancestor  "  used  in 
the  act  is  properly  assignable  to  the  person  who  really  preceded  in  the 
estate,  although  that  person  may  not  be  the  progenitor  of  the  successor. 
Per  Lord  Hatherley,  Ih.;   Re  Jcnlcinsoyi,  24  Bea.  64;  Att.-Gen.  v. 
Yelverton,  7  H.  &  N.  306  ;  Ld.  Saltoun  v.  Adv.-Gcn.,  3  Macq.  H.  L. 
C.  659  ;  Re  Ramsay,  30  Bea.  75  ;  Att.-Gen.  v.  Bowling,  6  Q.  B.  D. 
177.     A  foreigner  is  liable  to  pay  duty.     In  re  Cigala's  Trusts,  sup. 

Where  there  is  a  general  power,  under  any  disposition  of  property 
taking  effect  on  the  death  of  a  person  dying  after  the  act,  and  the 
donee  appoints  under  it,  he  shall  be  deemed  to  be  entitled  to  the  pro- 
perty appointed  as  a  succession  from  the  donor  (s.  4).     An  appointee 
under  a  limited   (or  special)  potver  takes  as  a  succession   from  the 
person  creating  the  power  as  predecessor  (s.  4).     This  section  is  not 
restricted  to  powers  created  since  the  act.     Re  Lovelace,  4  De  G.  & 
J.  340.     The  succession  of  an  appointee  who  takes  under  the  exercise 
of  a  general  power,  is  to  be  taken  as  derived  from  the  donee  of  the 
power.     Att.-Gen.  v.   Upton,  L.  R.,  1  Ex.  224.     Where  a  power  is 
created,  to  be  exercised  over  an  estate,  the  donor  of  the  power,  the 
person  out  of  whose  estate  a  benefit  or  "  succession  "  is  to  be  derived, 
is,  within  the  2nd  section  of  the  Succession  Duties  Act,  the  "  prede- 
cessor "  of  the  person  taking  such  benefit  or  "  succession."     Charlton 
V.  Att.-Gen.,  4  App.  C.  427.     In  this  case  it  was  held  that  where  a 
father,  tenant  for  life,  and  his  eldest  son  A.,  tenant  in  tail,  re-settle 
the  estate,  the  son  becoming  tenant  for  life,  remainder  in  tail,  reserv- 
ing to  themselves  a  power  of  appointment,  and,  in  default,  giving  the 
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power  to  appoint  to  the  father  and  B.  the  second  son  (who  is  thereby 
made  tenant  for  Ufe,  with  remainder  in  tail),  and  A.  dies  unmarried,  and 
without  having  appointed,  and  the  father  and  B.  appoint,  the  persons 
take  the  succession  under  such  appointment,  as  from  A.,  the  oldest 
son,  the  donor  of  the  power,  from  whose  estate  the  benefit  is  derived. 
The  case  does  not  fall  within  the  first  portion  of  the  4th  section  of  the 
statute,  which  points  to  an  absolute  power,  practically  equivalent  to 
property.  A  general  power  in  a  family  settlement,  which  cannot  be 
exercised  without  the  concurrence  of  two  minds,  is  not  equivalent  to  a 
joint  property  in  the  two  donees.  See  ib.,  judgments  of  Earl  Cairns, 
L.C.,  and  Lord  Selborne.  Such  a  case  is  not  to  be  treated  as  an 
alienation  within  the  15th  section  of  the  statute.  Ib. ;  see  Att.-Geii. 
V.  Braybroolce,  9  H.  L.  C.  150  ;  Att.-Gen.  v.  Floyer,  ib.  477 ;  Att.- 
Gc».  v.  Smythe,  ib.  497.  In  cases  of  appointments  by  donees  of  general 
powers  which  fall  within  s.  2,  and  do  not  fall  within  s.  4  of  the  act, 
the  canon  of  construction  adopted  in  hi  re  Barker  (7  H.  &  N.  109  ; 
30  L.  J.,  Ex.  404)  and  Charlton  v.  Ait.-Gen.  (4  App.  C.  427)  is  to  be 
applied  whether  the  power  be  joint  or  sole,  and  the  appointees  must 
be  held  to  derive  their  interest  from  the  donor  of  the  power  as  "  prede- 
cessor," and  not  from  the  donee.  Att.-Gen.  v.  Mitchell,  L.  E.,  6  Q. 
B.  D.  548. 

When  property  is  purchased  to  which  the  vendor  has  become  en- 
titled, or  (where  the  interest  is  reversionary)  will  become  entitled 
(s.  15),  on  the  death  of  some  person  dying  after  the  commencement 
of  the  act,  it  must  be  seen  that  the  duty  payable  in  such  cases  is  dis- 
charged. On  a  sale  by  the  mortgagees  of  a  tenant  for  life  and  remain- 
derman in  fee,  the  purchase-money  being  apportioned,  and  subsequent 
devise  of  the  property  by  the  purchaser  under  which  the  devisee  pays 
duty,  no  further  duty  is  payable  on  the  death  of  the  tenant  for  life. 
Cooper  and  Allen  to  Harlech,  4  Ch.  D.  802.  The  purchaser  of  a  re- 
version is  bound  as  between  himself  and  the  vendor,  and  in  the  absence 
of  a  stipulation  to  the  contrary,  to  pay  the  duty  when  the  succession 
falls  in.  Cooper  v.  Treivby,  28  Bea.  194.  In  this  case  the  vendor 
was  a  trustee  with  a  power  of  sale,  but  the  case  was  decided  upon  the 
general  ground  that  the  purchaser  had  bought  the  right  to  succeed, 
and  this  was  subject  to  the  liability  to  the  duty. 

All  persons  in  whom  property  shall  be  vested  by  alienation  or  other 
derivative  title  at  the  time  of  the  succession  becoming  an  interest  in 
possession  shall  (amongst  other  persons  accountable  for  duty)  be  per- 
sonally accountable  for  the  duty  (s.  44),  and  must  give  notice  of  their 
liability  (s.  45). 

A  purchaser  is  not  bound,  on  a  sale  of  leaseholds  by  executors,  to 
concern  himself  as  to  its  liability  to  succession  duty.  Hans.  Sue.  But. 
3rd  ed.  231.  So  where  there  is  a  devise  of  realty  subject  to  payment 
of  debts.     Ib. 

When  there  is  a  trust  equivalent  to  a  direction  for  sale  of  real 
property  under  a  will,  legacy  duty  attaches  (ante,  p.  109),  and  a 
purchaser  was  never  obliged  to  see  that  this  was  discharged. 

And  when  legacy  duty  is  payable,  succession  duty  is  not  (s.  18). 
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But  if  legacy  duty  is  not  payable,  succession  duty  is  (s.  29) ;  and 
money  subject  to  be  re-invested  in  land  and  settled  is  to  be  deemed  to 
be  real  property.  Ih.  Wbere  there  is  a  doubt  whetber  legacy  or  suc- 
cession duty  is  payable,  a  certificate  from  the  Inland  Revenue  Office 
that  the  duty,  or  even  that  the  legacy  duty,  has  been  paid,  is  sufficient. 
E.  Howe  V.  E.  of  Lichfield,  L.  R.,  1  Eq.  641 ;  aff.  L.  R.,  2  Ch.  355 ; 
see  sect.  52,  post,  p.  1149.  Under  a  mere  power-  of  sale  in  a  will, 
legacy  duty  did  not  attach.  See  ante,  p.  109.  Now,  however,  suc- 
cession duty  is  payable  in  such  cases  in  respect  of  the  interest  given 
in  the  property  authorized  to  be  sold.  So  where  there  is  a  power  or 
trust  by  deed.  But  there  are  provisions  in  the  Succession  Duty  Act 
by  which  in  some,  if  not  most,  cases,  although  the  interests  in  pro- 
perty sold  under  the  power  or  trust  are  liable  to  duty,  yet  a  purchaser 
will  be  discharged  from  liability  to  it,  the  duty  being  thrown  on  the 
property  substituted  for  it,  or  proceeds  of  such  property  until  invested. 
Lord  St.  Leonards  observes  shortly,  that  "powers  of  sale,  exchange 
and  partition  may  still  be  exercised,  and  the  duty  is  charged  on  the 
substituted  property"  (s.  42).  V.  &  P.  14th  ed.  556,  n.  (J).  The 
first  part  of  this  section  (relating  to  real  property)  directs  that  the 
duty  shall  be  a  first  charge  on  the  interest  of  the  successor  and  all 
persons  claiming  in  his  right,  and  a  debt  due  to  the  crown /ro?;i  the 
successor,  having  priority  over  all  charges  and  interests  created  by 
him,  with  the  proviso  as  to  sales  under  powers  of  sale,  which  is  stated 
ante,  pp.  882,  883.  Li  Dugclale  v.  Aleadows  (L.  R.,  6  Ch.  601)  there 
was  a  jointure  duly  charged  on  property  in  1812.  In  1851  the  pro- 
perty was  re-settled,  subject  to  the  jointure,  on  A.  for  life  with  re- 
mainders over,  and  a  power  of  sale  was  given  to  trustees  with  A.'s 
consent.  The  property  was  sold  with  the  consent  of  the  jointress  and 
A.  It  was  held,  that  the  property  sold  would  not  be  subject  to  suc- 
cession duty  on  the  determination  of,  and  in  respect  of  the  value  of, 
the  jointure,  though  created  by  title  paramount  to  the  settlement  of 
1851  and  power  of  sale  created  by  it.  The  effect  of  a  sale  by  the  court 
under  the  powers  conferred  by  the  Settled  Estates  Act,  1877,  of  any 
settled  estates,  is,  by  the  operation  of  the  22nd  section  of  that  act,  to 
revoke  the  uses  of  the  settlement ;  and  by  the  operation  of  the  42nd 
section  of  the  Succession  Duty  Act,  the  duty  is  shifted  from  the  land 
sold  to  the  purchase-money  or  its  investments,  and  the  land  in  the 
hands  of  a  purchaser  is  freed  from  the  succession  duty.  In  re  Warners 
Settled  Estates,  17  Ch.  D.  711. 

The  property  will,  if  in  other  respects  a  succession,  be  liable  to  duty 
notwithstanding  the  persons  entitled  are  aliens  domiciled  abroad.  Ee 
Lovelace,  4  De  G.  &  J.  340.  But  neither  legacy  nor  succession  duty 
is  payable  in  respect  of  legacies  given  by  the  will  of  a  person  domi- 
ciled abroad.  Wallace  v.  Att.-Gcn.,  L.  R.,  1  Ch.  1.  Children  who 
are  illegitimate  according  to  English  law  must,  on  succession  under 
their  father's  will,  pay  10  per  cent,  duty,  although  according  to  the 
law  of  the  country  where  he  was  domiciled  they  were  entitkd,  as  his 
acknowledged  children,  to  succeed  to  his  personal  estate  where  he  was 
domiciled.     Atkinson  v.  Anderson,  21  Ch.  D.  100. 
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A  tenant  in  tail  in  remainder  who  bars  the  entail,  and  re-settles  the 
property  to  his  own  use,  pays  the  same  duty  as  he  would  have  done 
had  he  not  barred  the  entail.  Ld.  Brayhrooke  v.  Att.-Gen.,  9  H.  L. 
C.  150  ;  Att.-Gen.  v.  Floyer,  ib.  477 ;  Inland  Rev.  v.  Harrison,  L.  R., 
7  H.  L.  C.  1. 

Every  receipt  and  certificate,  purporting  to  be  in  discharge  of  the 
whole  duty  payable  for  the  time  being  in  respect  of  any  succession  or 
any  part  thereof,  shall  exonerate  a  ho7id  fide  purchaser  for  value  and 
without  notice,  from  such  duty,  notwithstanding  any  suppression  or 
misstatement  in  the  account,  or  any  insufficiency  of  assessment ;  and 
no  bona  fide  purchaser  of  property  for  value  under  a  title  not  appear- 
ing to  confer  a  succession  shall  be  chargeable  under  the  provisions  of 
this  act  by  reason  of  any  extrinsic  circumstances,  of  which  he  shall 
not  have  had  notice,  at  the  time  of  such  purchase  (s.  52).  See  ante, 
p.  1148. 
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Oenerally.]  Notice  is  either  actual  or  constructive.  As  to  the 
former,  of  course  no  question  can  arise  except  as  to  the  fact  of  its 
having  been  given.  As  to  the  latter,  it  is  difficult,  if  not  impossible, 
exactly  to  define  it.     See  Sug.  V.  &  P.  14th  ed.  781  et  seq.     Con- 
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structive  notice  is  chiefly  of  two  kinds,  1st,  where  there  is  notice  or 
knowledge  of  something  sufficient  to  put  a  person  upon  further  inquiry, 
when  he  might,  and  but  for  his  gross  negligence  in  not  making  the 
inquiry  would,  have  acquired  the  necessary  information ;  he  will  there- 
upon be  bound  by  constructiTe  notice  of  that  which,  upon  such  further 
inquiry,  he  would  have  ascertained ;  2ndly,  where  a  person  designedly 
abstains  from  inquiry  for  the  very  purpose  of  avoiding  notice.  See  Jones 
V.  Smith,  1  Ha.  55,  in  which  the  prior  cases  are  cited  and  commented 
upon ;  see  Ware  v.  Ld.  Eqmont,  4  D.,  M.  &  G.  478 ;  Greenfield  v. 
Edivards,  2  D.,  J.  &  S.  582 ;  Montcfiore  v.  Browne,  7  H.  L.  C.  241, 
269 ;  Wason  v.  Wareing,  15  Bea.  151 ;  Hipkins  v.  Amery,  2  Giff. 
292.  The  statutory  provision  as  to  notice  in  the  Conveyancing  Act 
of  1882  has  already  been  referred  to,  ante,  p.  768.  It  is  not, 
however,  easy  to  say  to  what  extent  the  principles  on  which  the 
previously  decided  cases  rest,  have  been  affected  by  this  act.  The 
words  of  the  act  "  if  such  inquiries  and  inspections  had  been  made  as 
ought  reasonably  to  have  been  mctie,"  leave,  it  is  considered,  many 
cases  which  may  seem  open  to  doubt.  I  have  thought  it  better,  there- 
fore, to  state  the  previous  cases,  with  the  observation  that  where 
similar  cases  now  arise  the  language  of  the  act  should  be  carefully 
considered  with  reference  to  them. 

When  proved,  actual  and  constructive  notice  have  the  same  effect. 
Prosser  v.  Rice,  28  Bea.  68,  74.  "When  there  is  actual  notice,  it 
must  be  from  some  person  interested  in  the  property.  Barnhart  v. 
Greenshields,  9  Moo.  P.  C.  18.  A  purchaser  or  mortgagee  is  bound 
by  notice  of  prior  incumbrances  of  his  vendor  or  mortgagor  {Birch  v. 
Ellames,  2  Anst.  427)  ;  and  although  the  notice  may  not  be  strictly 
accurate,  the  party  receiving  it  is  bound  to  inquire.  Gibson  v.  Ingo, 
6  Ha.  124;  see  Jones  v.  Williams,  24  Bea.  47.  So  notice  of  a  trust 
binds.  Mackreth  v.  Symmons,  15  Ves.  350.  Notice  of  any  claim  or 
incumbrance  before  payment  of  the  money,  although  the  conveyance  is 
executed  {Tourville  v.  Naish,  3  P.  W.  307  ;  Maiindrell  v.  Maundrell, 
10  Ves.  271 ;  Tildesley  v.  Lodge,  3  Sm.  &  Giff.  543),  or  before  the 
conveyance,  although  the  money  is  paid  ( Wigg  v.  Wigg,  1  Atk.  384 ; 
Rayne  v.  Baker,  1  Giff.  241),  is  sufficient.  A  purchaser  without 
notice  is  not  affected  by  notice  to  his  vendor  {Harrison  v.  Forth,  Pr. 
Ch.  51  ;  Ferrars  v.  Cherry,  2  Ver.  383  ;  Mertins  v.  Jolliffe,  Amb. 
313)  ;  nor  is  a  purchaser  with  such  notice  affected  if  his  vendor  had 
no  notice.  lb. ,-  Loivther  v.  Carlton,  2  Atk.  242.  But  this  rule  does 
not  apply  where  a  vendor  with  notice  conveys  to  a  purchaser  without, 
and  then  takes  a  re-conveyance  to  himself.  Kennedy  v.  Daly,  1  Sch. 
&  L.  379.  "  The  only  exception,  and  the  well-known  exception,  to  the 
rule  which  protects  a  purchaser  with  notice  taking  from  a  purchaser 
without  notice  is  that  which  prevents  a  trustee  buying  back  trust 
property  which  he  has  sold,  or,  a  fraudulent  man  who  has  acquired 
property  by  fraud  saying  he  sold  it  to  a  bo7id  fide  purchaser  without 
notice  and  has  got  it  back  again.  Those  are  cases  to  show  that  a 
person  shall  not  take  advantage  of  his  own  wrong."  Per  Jessel,  M.E., 
Barrow's  Case,  14  Ch.  D.  432,  445. 
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A  vendor  may  receive  the  balance  of  the  purchase-money  and  convey 
the  estate  to  the  purchaser,  without  regard  to  the  receipt  of  a  notice 
that  the  purchaser  had  agreed  to  assign  the  contract  of  sale. 
M'Creight  v.  Foster,  L.  E.,  5  Ch.  604 ;  see  Crahtrce  v.  Poole,  L.  R., 
12  Eq.  13.  A  purchaser  with  notice  is  bound  to  the  same  extent  as 
his  vendor,  by  his  agreements  to  sell  (Merrij  v.  Ahney,  1  Ch.  Ca. 
38),  or  to  grant  leases,  &c.  E.  Brook  v.  Bulkeley,  2  Ves.  sen.  41.8  ; 
Taylor  v.  Stihhcrt,  2  Ves.  jun.  437  ;  Daniels  v.  Davison,  16  Ves.  M9. 
Cons,  the  cases  post,  p.  1158,  as  to  notice  of  tenancy  being  notice  of 
other  matters  collateral  to  the  tenancy.  For,  as  the  purchaser  has 
notice  of  the  contract  and  is  able  to  perform  it,  he  must  do  so  to 
exonerate  the  vendor  from  the  consequences  of  a  breach  of  it.  But 
where  the  vendor  would  not  be  liable  in  damages,  then,  as  a  rule,  the 
purchaser  is  not  bound.  Lvfkin  y.  Nunn,  11  Ves.  170;  Steele  v. 
Mitchell,  2  Dr.  &  Wal.  596.  And  a  purchaser  with  notice  of  a  con- 
tract, which  is  inoperative  without  his  consent,  is  not  bound  to  give  it, 
in  order  to  make  the  contract  operative.  Lvfkin  v.  Nitnn,  svp.  But 
if  the  purchaser  buys  subject  to  an  interest  in  A.,  he  will  be  bound  by 
it,  though  A.  has  no  interest.  Scott  v.  Dunbar,  1  Moll.  453  ;  see 
Bannatyne  v.  Barrington,  9  Ir.  Ch.  R.  406,  439.  And  if  such  inte- 
rests, e.g.  leases,  are  impeachable  and  are  set  aside,  this  will  be  for  the 
benefit  of  the  vendor,  he  paying  rent,  &c.  to  the  purchaser  in  like 
manner  as  if  the  leases  had  been  subsisting.  Maguive  v.  Armstrong, 
2  Ba.  &  Be.  538  ;  see  Musherry  v.  Chinnery,  LI.  &  G.  t.  Sug.  217  ; 
t.  Plunk.  195,  202 ;  and  1  H.  L.  C.  576. 

It  sometimes  happens  that  notice  of  some  liability  will  be  implied 
from  the  appearance  or  state  of  the  property,  of  such  a  nature  that  a 
purchaser  should  have  been  put  upon  inquiry.  Thus,  a  purchaser  of 
land  below  the  level  of  the  sea  must  inquire  how  all  walls  necessary 
for  the  protection  of  his  property  against  encroachments  of  the  sea  are 
maintained ;  and  is  bound  by  constructive  notice  of  a  covenant  to  con- 
tribute to  the  expenses  of  tl"te  repair  of  a  sea  wall  necessary  for  that 
purpose.  Moiiand  v.  Cook,  L.  R.,  6  Eq.  252.  It  has  been  held, 
also,  that  a  purchaser  of  a  house  has  notice,  from  the  number  of 
chimney-pots  being  in  excess  of  the  flues  belonging  to  the  house,  that 
another  person  is  entitled  to  those  which  are  in  excess.  Hervey  v. 
Smith,  22  Bea.  299 ;  1  K.  &  J.  389 ;  but  see  Sug.  V.  &  P.  14th  ed. 
765.  So  the  condition  of  the  property  may  be  such  as  to  show  that 
there  are  rights  of  third  persons  affecting  it.  Holmes  v.  Poicell,  8  D., 
M.  &  G.  572.  In  Phillipson  v.  Gibbon,  L.  R.,  6  Ch.  428,  A.  sold  to 
B.  a  house,  on  one  of  the  walls  of  which  there  was  a  tablet  stating 
that  the  wall  was  the  property  of  the  East  India  Company,  and  was 
erected  by  them.  It  had  been  built  nearly  a  century,  and  forty  years 
prior  to  the  sale  had  been  rebuilt  by  the  then  tenant  of  A.'s  prede- 
cessor in  title,  and  the  tablet  had  been  set  up  again.  There  was  no 
evidence  of  ownership  or  claim  of  ownership  by  the  company  since  the 
erection  of  the  wall  prior  to  the  sale.  It  was  held  nevertheless  that  A. 
could  not  show  a  good  title  without  a  release  by  the  successors  in 
title   of  the   company.      The  case  principally  turned  on  the  point 
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above  stated,  although  there  was  another  subordinate  point  in  the 


case. 


Instruments  and  Documents.]  Pablic  acts  are  notice  of  such  acts 
(E.  Pomfret  v.  Ld.  Windsor,  2  Ves.  sen.  480) ;  aliter  private  acts 
(ib.),  unless,  it  would  seem,  they  are  to  be  taken  notice  of  as  public 
acts.  See  ante,  p.  1110 ;  Hesse  v.  Stevenson,  3  B.  &  P.  p.  578  ; 
Daicson  v.  Paver,  5  Ha.  415. 

Court  rolls  are  not  constructive  notice  of  their  contents.  Btigden 
V.  Bifjnold,  2  Y.  C.  C.  377. 

The  mere  registration  of  deeds  in  a  register  county  is  not  in  general 
notice  (Bushell  v.  Bushell,  1  Sch.  &  L.  103),  unless  the  register  has 
been  examined,  when  notice  to  the  extent  of  the  search  will  be  pre- 
sumed.    Hodc/son  V.  Dean,  2  S.  &  S.  221. 

It  has  already  been  mentioned  when  and  in  what  cases  judgments 
are  notice,  ante,  p.  519. 

A  lis  pendens  duly  registered  or  re-registered  (ante,  p.  1148)  is 
notice,  but  it  must  relate  to  the  estate  or  subject-matter  of  the  suit. 
The  pleadings  may  show,  for  instance,  that  the  property  is  subject  to 
an  incumbrance.  See  B^dl  v.  Hutchens,  32  Bea.  615.  The  doctrine 
of  the  court  on  the  subject  is,  that,  pendente  lite,  neither  party  to  the 
litigation  can  alienate  the  property  in  dispute  so  as  to  affect  his 
opponent.  Bellamy  v.  Sabine,  1  De  G.  &  J.  566,  580 ;  commenting 
on  Worsley  v.  E.  of  Scarborough,  3  Atk.  392.  If  the  lis  pendens  has 
been  registered,  a  party  dealing  with  the  subject-matter  of  it  wiU  be 
held  to  have  constructive  notice  of  the  decree.  Tyler  v.  Thomas,  25 
Bea.  47.     See,  as  to  this  case,  Sug.  V.  &  P.  14th  ed.  760. 

A  deed  is  notice  of  its  contents,  and  of  aU  deeds  and  matters  therein 
recited  or  referred  to.  Thus,  a  recital  of  mortgages  is  notice  of  all 
mortgages,  although  not  expressly  mentioned.  Farrow  v.  Rees,  4 
Bea.  18. 

Notice  of  a  lease  is  notice  of  the  covenants  in  it.  Cesser  v.  Collinge, 
8  M.  &  K.  283  ;  see  Flight  v.  Barton,  ib.  282.  If  a  vendor  refers  to  a 
deed  which  may  be  seen,  this  is  notice  to  a  purchaser  of  the  contents  of 
the  deed.  Paterson  v.  Long,  6  Bea.  590;  see  Jones  v.  Smith,  1  Ph. 
244.  A  purchaser  or  lessee  having  notice  of  a  deed  forming  part  of 
the  chain  of  title  of  his  vendor  or  lessor,  has  constructive  notice  of  the 
contents  of  such  deed,  and  is  not  protected  from  the  consequences  of 
not  looking  at  the  deed,  even  by  the  most  express  representation  on 
the  part  of  the  vendor  or  lessor  that  it  contains  no  restrictive  cove- 
nants, nor  anything  in  any  way  affecting  the  title.  Patman  v.  Har- 
land,  17  Ch.  D.  353.  But  in  a  prior  case  it  was  held  that  if  the 
vendor  professes  to  state  the  contents,  the  purchaser  may  rely  upon 
this,  and  is  not  bound  by  anything  in  the  deed  which  is  contrary  to 
such  statement.  Cox  v.  Coventon,  31  Bea.  378.  Upon  an  agreement 
to  grant  an  underlease  the  grantee  has  constructive  notice  of  the  pro- 
visions of  the  original  lease,  only  when  he  has  had  a  fair  opportunity 
of  ascertaining  what  they  are.  Hyde  v.  Warden,  3  Ex.  D.  72.  Again, 
it  must  not  be  supposed  that  a  vendor  of  leaseholds,  by  stating  that 
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the  lease  may  be  inspected,  or  that  it  will  be  produced  at  the  sale, 
■will  be  protected  from  important  omissions  or  misstatements  with 
reference  to  the  property  sold.  For  instance,  unusual  covenants  should 
be  stated  in  the  conditions.  Sug.  V.  &  P.  14th  ed.  27.  It  must  be 
observed,  also,  that  dealings  with  the  property,  subject,  or  originally 
subject,  to  the  lease,  must  be  mentioned;  a  mere  inspection  of  the  lease, 
or  the  reading  of  it  at  the  sale,  will  not  protect  a  vendor  where,  for 
instance,  part  of  the  property  has  been  sold,  and  this  is  not  expressly 
disclosed  to  the  purchaser,  so  that  he  may  be  evicted  without  any 
default  on  his  part.  Consider  in  particular  the  judgments  in  Lciitijx. 
Hillas,  2  D.  &  J.  110,  and  Brumfit  v.  Morton,  3  Jur.,  N.  S.  1198. 
When  notice  of  a  lease,  from  its  examination,  is  relied  upon,  there 
must  have  been  a  reasonable  opportunity  to  make  the  examination.  Ih. 

Notice  that  a  person,  not  the  vendor,  is  seised  of  the  legal  estate, 
is  notice  what  the  trust  is.  Anon.,  Fr.  Ch.  137.  So  notice,  gene- 
rally, that  a  person  is  a  trustee,  is  notice  of  the  trusts.  Mulpas  v. 
Ackland,  3  Euss.  273. 

It  seems -that  the  mere  attestation  of  a  deed  by  a  witness  is  not 
notice  to  the  witness  of  the  contents  of  the  deed.  Mocatta  v.  Murqa- 
troyd,  1  P.  W.  393  ;  Small  v.  Currie,  2  Drew.  115.  Notice  that  a 
draft  of  a  deed  has  been  prepared  is  not  notice  of  the  execution  of  the 
deed.  Cathay  v.  Sydenham,  2  B.  C.  C.  391  ;  see  Jones  v.  Smith,  1 
Ph.  244,  256  ;  Wiliiams  v.  Williams,  17  Ch.  D.  437.  When  a  deed 
is  executed  in  an  unusual  manner,  for  instance,  when  the  receipt  for  the 
purchase  or  other  money  is  indorsed  in  an  unusual  way,  it  will  be 
notice  of  the  circumstances  affecting  the  deed,  and  if  the  money  has 
not  in  fact  been  paid,  it  will  be  notice  accordingly.  Kennedy  v.  Green, 
3  M.  &  K.  699  ;  see  Greenslade  v.  Dare,  20  Bea.  284.  The  non-pro- 
duction of  a  deed,  and  omission  to  ask  for  it,  has  been  held  to  be  notice 
of  the  equities  of  the  person  who  holds  it.  Worthington  v.  More/an, 
16  Sim.  547  ;  see  Whitbread  v.  Jordan,  1  Y.  &  C.  Ex.  303,  and  note  in 
Appendix;  4  Y.  &  C.  Ex.  563;  also  the  observations,  Sug.  V.  &  P.  14th 
ed.  767.  This  question  frequently  arises  between  a  mortgagee  and  a 
purchaser.  See  ante,  p.  768.  The  rule  in  such  cases  is,  that  notice 
that  deeds  are  in  the  custody  of  a  person  is  notice  of  any  claim  he 
may  have  in  respect  of  them  (see  Dryden  v.  Frost,  3  M.  &  C.  670) ; 
but  notice  that  deeds  are  in  the  hands  of  the  sohcitor  of  a  .party  is  not 
notice  that  they  were  deposited  by  way  of  equitable  mortgage.  Bozon 
V.  Williams,  3  Y.  &  J.  150.  The  mere  non-production  of  deeds, 
however,  where  bond  fide  inquiries  have  been  made  after  them,  and  a 
reasonable  excuse  for  non-production  given,  will  not  affect  a  person 
with  notice  of  matters  connected  with  them  {Jones  v.  Smith,  1  Ph. 
244 ;  comp.  Evans  v.  Bicknell,  6  Ves.  183)  ;  but  if  a  person  abstains 
from  all  inquiry  respecting  them,  he  will  be  fixed  with  notice.  lb.  ,- 
Whitbread  v.  Jordan,  1  Y.  &  C,  Ex.  308.  See  the  cases  on  this 
subject,  ante,  p.  766.  Notice  that  charges,  &c.  have  been  created  is 
notice  of  all  charges.  Jones  v.  IVilliams,  24  Bea.  47  ;  see  Montefiore 
V.  Broivne,  7  H.  L.  C.  241.  And  notice  that  a  person  is  in  possession, 
is  notice  of  the  terms  under  which,  and  of  the  title  of  the  person  under 
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whom,  he  holds  it.     Holmes  v.  Poivell,  8  D.,  M.  &  G.  572  ;  Bailey  v. 
Richardson,  9  Ha.  734. 

There  is  no  obligation  to  make  inquiries  of  late  occupiers,  where  the 
possession  is  vacant.  Miles  v.  Langley,  1  E.  &  My.  39  ;  2  R.  &  My. 
G26 ;  see  Hughes  v.  Jones,  3  D.,  F.  &  J.  307.  But  notice  that  a 
tenant  is  in  occupation  is  notice  of  the  terms  of  his  tenancy  {Hierii  v. 
Mill,  13  Ves.  114,  120  ;  James  v.  Lichfield,  L.  R.,  9  Eq.  51) ;  and 
oven  it  has  been  held  of  a  separate  and  collateral  agreement  by  him 
to  purchase  the  property  of  which  he  is  tenant  {Daniels  v.  Davison, 
16  Ves.  249 ;  17  Yes.  433  ;  see  Taylor  v.  Stibhert,  2  Ves.  jun.  437  ; 
Allen  V.  Anthony,  1  Mer.  282 ;  comp.  Miles  v.  Langley,  1  R.  &  My. 
39  ;  Hanbury  v.  Litchfield,  2  M.  &  K.  629,  633,  and  Penny  v. 
Watts,  1  Mac.  &  Gr.  150) ;  and  of  a  covenant  to  renew  {Hall  v.  Smith, 
14  Ves.  426,  434 ;  but  see  Martin  v.  Cotter,  3  Jo.  &  L.  496,  506) ; 
and  as  to  the  general  doctrine,  Barnhart  v.  Gree7ishields,  9  Moo.  P.  C. 
18.  Lord  St.  Leonards  observes,  that  inquiry  should  be  made  of  the 
tenant  as  to  the  terms  of  his  tenancy.  V.  &  P.,  14th  ed.,  548.  With 
reference  to  notice  of  a  tenancy  being  notice  of  the  rights  of  a  tenant  con- 
nected with  or  collateral  to  the  tenancy,  it  must  be  observed  that  the 
doctrine  is  sometimes  too  broadly  stated.  Thus  in  James  v.  Lichfield, 
L.  R.,  9  Eq.  51,  where  a  vendor  contracted  to  sell  certain  property 
which  the  purchaser  knew  to  be  in  the  occupation  of  a  tenant,  and 
it  was  afterwards  discovered  by  the  purchaser  that  the  tenant  had  a 
lease ;  it  was  held,  that  the  purchaser  had  notice  of  the  lease,  and 
was  not  entitled  to  specific  performance  with  compensation.  In  this 
case  Lord  Romilly,  M.  R.,  observed  (p.  55)  : — "  I  think  that  no  dis- 
tinction can  properly  be  drawn  in  a  court  of  equity  on  the  ground  that 
the  matter  rests  in  contract,  and  that  the  conveyance  of  the  legal 
estate  has  not  been  made  to  him.  The  purchaser  bound  himself  by 
contract."  But  in  Caballero  v.  Henty,  L.  R.,  9  Ch.  446,  the  condi- 
tions of  sale  of  a  public-house  stated  that  it  was  in  the  occupation  of  a 
tenant.  A  brewer  intending  to  use  the  public-house  for  the  sale  of 
his  beer,  agreed  to  buy  it.  He  afterwards  learnt  that  it  was  under 
lease  to  another  brewer  for  a  term  of  which  some  years  were  unexpired. 
It  was  held  that  the  purchaser  was  not  bound  to  ascertain  from  the 
tenant  the  terms  of  his  tenancy ;  and  that  in  such  a  case  the  vendor 
could  not  enforce  specific  performance.  In  this  case  James,  L.  J., 
referring  to  Daniels  v.  Davison,  16  Ves.  249,  and  James  v.  Lichfield, 
L.  R.,  9  Eq.  51,  and  the  supposed  rule  of  equity  that  a  purchaser 
having  notice  of  a  tenancy  is  bound  to  make  inquiries  of  the  tenant, 
observes,  L.  R.,  9  Ch.  (p.  449)  : — "  The  doctrine  in  question  seems  to 
me  to  refer  to  equities  between  the  purchaser  and  the  tenant  when  the 
legal  estate  has  passed ;  and  to  have  nothing  to  do  with  the  rights 
and  liabilities  of  vendors  and  purchasers  between  themselves.  See 
Phillips  V.  Miller,  L.  R.,  10  C.  P.  420.  If  two  tenants  in  common 
are  in  partnership  and  in  the  occupation  of  the  premises  so  held  in 
common,  notice  of  such  occupation  for  partnership  purposes  is  notice 
of  the  interest  which  the  partners  as  such  have  in  the  property. 
Cavander  v.  Bulteel,  L.  R.,  9  Ch.  D.  79.    Notice  that  rents  are  paid  to  a 
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person  not  the  owner  of  the  property  is  notice  of  the  title  under  which  he 
receives  them.  Knight  v.  Bowyer,  2  De  G.  &  J.  421.  But  possession  as 
tenant  to  the  purchaser  by  an  unpaid  vendor,  who  has  executed  the 
conveyance  in  the  usual  way,  signed  the  receipt  for  the  purchase- 
money,  and  parted  with  the  conveyance,  is  not  notice  of  his  lien. 
White  V.  Wakefield,  7  Sim.  401.  Notice  that  a  vendor  is  a  lessee  or 
assignee  of  a  lease  is  notice  that  he  can  only  sell  under  the  terms  of  it. 
Lewis  v.  Bond,  18  Bea.  85 ;  Wilhraham  v.  Livesey,  ib.  206 ;  see 
Hayford  v.  Griddle,  22  Bea.  477.  And  notice  that  a  lease  will  be 
granted  under  a  power,  according  to  a  form  which  may  be  seen,  is 
notice  of  the  form,  and  of  the  contents  of  it  showing  the  nature  of  the 
lessor's  title.  See  Dawes  v.  Betts,  12  Jur.  709.  A  lessee  has  notice 
of  the  title  of  his  lessor  {Att.-Gen.  v.  Backhouse,  17  Ves.  293) ; 
and  a  sub-lessee  of  the  title  of  his  lessor,  and  that  of  the  original 
lessor.     Steedman  v.  Poole,  6  Ha.  193. 

Notice  to  Counsel,  Solicitor  or  Agent.]  As  a  very  general  rule, 
notice  to  the  counsel,  attorney  or  solicitor,  or  agent  of  a  party,  is 
notice  to  such  party.  Sheldon  v.  Cox,  Amb.  624,  and  the  various 
cases  cited  infra.  The  principle  on  which  the  doctrine  as  regards 
solicitors  rests,  is  the  strong  probability  that  he  would  communicate 
to  his  client  what  he  knows  himself,  amounting  to  an  irresistible 
presumption ;  or,  according  to  Kindersley,  V.-C,  upon  this,  that  the 
solicitor  is  the  alter  ego  of  the  client.  See  Boursot  v.  Savage,  L.  R., 
2  Eq.  134,  142.  Notice  to  a  solicitor,  though  acting  through  an 
agent,  is  notice  to  the  client  of  the  former.  Norris  v.  Le  Neve,  3  Atk. 
37 ;  cons.  Agra  Bank  v.  Barry,  L.  R.,  7  H.  L.  135.  "Where  a 
soHcitor  is  employed  merely  to  do  some  ministerial  act,  as  to  procure 
the  execution  of  a  deed,  this  will  not  make  him  the  solicitor, of  the 
party  executing  it.  Wyllie  v.  Pollen,  32  L.  J.,  Ch.  782.  And  if  the 
solicitor  has  committed  a  fraud,  the  presumption  is,  he  would  not 
communicate  this  to  a  client,  who  therefore  will  not  be  held 
to  have  notice  of  it.  Kennedy  v.  Green,  3  M.  &  K.  699,  720 ; 
Hewitt  V.  Loosemore,  9  Ha.  449  ;  Perry  v.  Holl,  2  D.,  F.  &  J.  38. 
A  solicitor  who  raises  money  for  a  client  on  mortgage  and  does  not 
register  the  deed,  which  requires  registration,  and  afterwards  raises 
money  for  the  same  client  from  another  mortgagee,  not  disclosing  the 
prior  mortgage,  does  not  commit  a  fraud  within  the  rule  laid  down  in 
Kennedy  v.  Green,  and  the  second  mortgagee  does  not  gain  priority  by 
registering.  Rolland  v.  Hart,  L.  R.,  6  Ch.  678.  See  Kettlewell  v. 
Watson,  21  Ch.  D.  685 ;  Allen  v.  L.  Southampton,  16  Ch.  D.  178  ; 
Cave  V.  Cave,  15  Ch.  D.  639  ;  Thompson  v.  Cartwright,  2  D.  J.  &  S. 
10.  See  Waldy  v.  Gray,  L.  R.,  20  Eq.  238.  But  if  the  fraud  be 
connected  with  some  other  matter,  for  instance,  a  trust,  then,  although 
the  client  may  not  be  affected  with  notice  of  the  fraud,  he  will 
be  affected  with  notice  of  the  trust.  Boursot  v.  Savage,  L.  R.,  2 
Eq.  134.  The  presumption  that  a  solicitor  has  communicated 
to  his  client  facts  which  he  ought  to  have  made  known  cannot  be 
rebutted  by  proof  that  it  was  the  solicitor's  interest  to  conceal  the 
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facts.  Bradley  v.  Riches,  9  Ch.  D.  189.  Notice  to  a  solicitor  is 
not  notice  to  the  client,  if  the  former  states  to  his  informant  that  he 
shall  not  communicate  the  matter  to  his  client.  Sharpe  v.  Foy, 
L.  E.,  4  Ch.  35. 

To  affect  a  principal  with  constructive  notice  of  facts  within  the 
knowledge  of  an  agent,  the  knowledge  must  in  general  he  derived  in 
the  same  transaction  {Worsley  v.  Ld.  Scarborough,  3  Atk.  392 ; 
Hamilton  v.  Royse,  2  Sch.  &  L.  315) ;  and  must  be  of  facts  which 
are  material  to  the  transaction,  and  which  it  was  the  agent's  duty  to 
communicate.  Therefore  the  transferee  of  a  mortgage  is  not  affected 
by  the  knowledge  of  the  solicitor  acting  for  him  in  the  transfer  of  an 
incumbrance  subsequent  to  the  original  mortgage,  so  as  to  prevent 
him  from  making  a  further  advance  and  tacking,  such  knowledge  not 
being  material  to  the  business  of  the  transfer.  Wyllie  v.  Pollen,  32 
L.  J.,  Ch.  782.  Cons.  Rolland  v.  Hart,  L.  E.,  6  Ch.  678,  sup. 
But  although  the  general  rule  is  that  the  notice  must  be  in  the  same 
transaction,  yet  if  the  knowledge  has  been  acquired  in  one  matter,  and 
another  follows  close  upon  and  is  nearly  connected  with  it,  so  that  it 
could  not  have  been  forgotten,  the  effect  will  be  the  same  as  if  the 
notice  had  been  in  one  and  the  same  transaction.  Mountford  v.  Scott, 
T.  &  E.  274 ;  Hargreaves  v.  Rothwell,  1  Ke.  154 ;  Fuller  v.  Benett,  2 
Ha.  394. 

When  one  solicitor  is  employed  by  all  parties  to  a  transaction,  each 
must  be  deemed  to  have  notice  of  what  was  known  to  such  solicitor. 
Brotherton  v.  Hatt,  2  Ver.  574  ;  Kennedy  v.  Green,  3  M.  &  K.  699 ; 
Fidler  v.  Benett,  2  Ha.  394 ;  Hewitt  v.  Loosemore,  9  Ha.  449 ;  At- 
terhury  v.  Wallis,  8  D.,  M.  &  G.  454 ;  Sykes  v.  Bond,  7  Jur.,  N.  S. 
1024.  But,  although  one  solicitor  only  is  employed,  it  does  not  neces- 
sarily follow  that  he  is  the  solicitor  of  all  parties  so  as  to  affect  one  of 
such  parties  with  notice  of  what  was  known  to  the  solicitor.  Perry  v. 
Holl,  2  D.,  F.  &  J.  38. 

And  when  a  solicitor  acts  for  himself  in  a  matter,  for  instance,  as 
mortgagor  in  a  mortgage,  and  the  mortgagee  does  not  employ  any 
other  solicitor,  he  will  not  be  fixed  with  constructive  notice  of  what 
was  known  to  the  solicitor.  Espin  v.  Pemherton,  3  De  G.  &  J.  547. 
Notwithstanding  a  party  to  a  transaction  does  not  employ  a  solicitor, 
and  in  fact  acts  as  his  own  solicitor,  he  will  be  deemed  to  have  had 
such  notice  as  his  solicitor,  if  he  had  employed  one,  would  have  had. 
See  Atterbury  v.  Wallis,  8  D.,  M.  &  G.  454. 

Proof  of  Notice.]  The  counsel  or  solicitor  will  not  be  allowed  to 
prove  notice  by  disclosing  confidential  professional  communications  from, 
or  producing  the  letters,  papers,  cases  for  opinion,  &c.,  of  or  belonging 
to  the  client.  This  is  the  privilege  of  the  client,  and  for  his  protection. 
Herring  v.  Clobery,  1  Ph.  91,  96.  The  rule  extends  as  between  vendor 
and  purchaser  to  all  communications  with  reference  to  the  purchase,  and 
it  is  immaterial  whether  any  litigation  was  commenced  or  anticipated 
or  not.  lb. ;  see  Jones  v.  Pugh,  ib.  96  ;  Carpmael  v.  Powis,  ib.  687 ; 
Ld.  Walsinghani  v.  Goodricke,  3  Ha.  122,  124.     The  rule  extends  to 
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all  statements  made  or  deeds,  papers,  &c.  delivered  to  the  solicitor,  or 
letters  or  entries  written  or  made  by  him  in  the  transaction.     Wright 
V.  Mayer,  6  Yes.  280 ;  Greenough  t.  Gaskell,  1  M.  &  K.  98.     The 
privilege  does  not  cease  by  reason  of  his  no  longer  being  in  the  profes- 
sion.    Galley  v.  Richards,  19  Bea.  404.     It  will  also  continue,  not- 
withstanding the  client's  death.     Charlton  v.  Coombes,  9  Jur.,  N.  S. 
534.     The  decision  in  this  case  seems  to  have  been  on  the  ground 
stated,  although  there  is  an  observation  of  the  judge  which  seems  to 
make  this  doubtful.     See  ib.  p.  536.     As  to  cases  of  fraud,  see  *S'.  C. 
The  rule  protecting  communications,   &c.   between    solicitor   and 
client  does  not  apply  when  a  solicitor  is  employed  by  both  parties  to  a 
transaction  and  the  communication  is  made  by  one  of  them  to  him, 
not  as  his  own  solicitor,  but  as  the  solicitor  of  the  other  party  {Perry 
V.  Smith,  9  M.  &  W.  681 ;  see  Warde  v.  Warde,  3  Mac.  &  G.  365), 
nor  where  matters  have  not  come  to  the  solicitor's  knowledge  through 
his  client.     Dwyer  v.  Collins,  7  Ex.  639  ;  Saivyer  v.  Birchmore,  3  M. 
&  K.  572  ;  Gore  v.  Bowser,  5  De  G.  &  S.  30  ;  Leivis  v.  Pennington, 
6  Jur.,  N.  S.  478,  and  cases  there  cited.     If  the  notice  is  sought  to 
be  proved,  not  from  the  evidence  of  the  solicitor,  but  of  the  client,  a 
distinction  formerly  prevailed  that  although  the  client  was  equally 
privileged  with  his  solicitor  in  those  cases  in  which  the  communica- 
tions, &c.  took  place,  or  opinions,  &c.  were  taken,  during  and  with 
reference  to  a  dispute  followed  by  litigation  {Bolton  v.  Corp.  of  hirer - 
pool,  1  M.  &  K.  88 ;  Hughes  v.  Biddulph,  4  Russ.  190) ;  yet  that 
such  communications,  i^c.  were  not  protected,  if  made  prior  to  any 
dispute,  unless  they  contained  legal  advice  and  opinions.     Ld.  Wals- 
ingham  v.  Goodricke,  3  Ha.  122,  and  cases  there  cited;  Hawkins  v. 
Gathercole,  1  Sim.,  N.  S.  150.     But  this  is  no  longer  the  rule.     In 
Lawrence  v.  Campbell,  4  Drew.  485,  490,  Kindersley,  V.C.,  said  "It 
is  not  now  necessary,  as  it  formerly  was,  for  the  purpose  of  obtaining 
production  that  the  communications  should  be  made  either  during  or 
relating  to  an  actual  or  even  to  an  expected  litigation.     It  is  sufficient 
if  they  pass  as  professional  communications  in  a  professional  capacity." 
Ace.  per  Ld.  Selborne,  L.C.,  Minet  v.  Morgan,  L.  R.,  8  Ch.  p.  368  ; 
Turton  v.  Barber,  L.  R.,  17  Eq.  329 ;  Pearse  v.  Pearse,  1  De  G.  & 
Sm.  12  ;   Manser  v.   Dix,  1  K.    &   J.   451 ;  Macfarlane  v.   Bolt, 
L.  R.,  14  Eq.  580;  see  Wilson  v.  Northampton  R.   Co.,  ib.  All. 
Cases,  letters,  &c.  which  are  privileged  in  a   suit,  are  equally  so  in 
any  subsequent  litigation  with  third  parties,  if  the  question  relates  to 
the  same  subject-matter  of  dispute  as  that  to  which  the  cases,  &c. 
relate.     Holmes  v.  Baddeley,  1  Ph.  476 ;  Jenkyns  v.  Bushby,  L.  R., 
2  Eq.  647. 
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CHAPTEK  Xn. 

OF   THE    CONVEYANCE — COMPLETION   OF    CONTRACT EEGISTRATION. 
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In  Register  Counties  1170 

Transfer  of  Land  Act 1170 


In  General.]  Subject  to  any  special  stipulation,  the  vendor  must 
be  in  a  position  to  convey  the  legal  and  equitable  estates  in  the  pro- 
perty sold  (ante,  p.  1101),  or  to  procure  the  concurrence  of  those  in 
whom  they  are  vested.  See  ante,  p.  1129.  Failing  this,  it  may  be 
necessary  to  apply  to  the  court  for  a  vesting  or  conveyiag  order  under 
the  Trustee  Act.  Ante,  p.  1017.  A  direction  in  a  decree  that  the 
vendor  shall  convey  means  that  he  and  all  other  necessary  parties 


CONVEYANCE — COMPLETION   OF    CONTKACT.  1159 

shall  convey.  Minton  v.  Kirwood,  L.  K.,  3  Ch.  614.  Notwithstand- 
ing a  condition  on  a  sale  by  an  executor  or  trustee  that  the  parties 
beneficially  interested  shall  not  be  required  to  join  in  the  conveyance, 
this  may  sometimes  be  insisted  upon  by  a  purchaser.  As  where  a 
person  sells  as  executor,  but  is  in  fact  the  administrator  de  bonis  non 
durante  dbsentwi  of  the  next  of  kin.  Webh  v.  Kirhy,  7  D.,  M.  &  G. 
376.  As  an  almost  universal  rule,  the  purchaser  prepares  the  con- 
veyance at  his  own  expense.  By  the  Conveyancing  Act,  1881,  44  & 
45  Vict.  c.  41,  a  form  of  conveyance  is  given  in  the  4th  schedule 
which,  or  a  deed  in  the  like  form  or  using  expressions  to  the  like  effect, 
shall  as  regards  form  and  expression  in  relation  to  the  act  be  suffi- 
cient (s.  57).  An  incumbrance  may  be  kept  on  foot  for  the  purchaser's 
benefit,  if  the  vendor  is  not  prejudiced  thereby  nor  put  to  extra 
expense.  Cooper  v.  Cartwright,  Johns.  679 ;  see  Jameson  v.  Stein, 
21  Bea.  5,  15.  It  is  sometimes  convenient  to  have  a  deed  supple- 
mental to  a  previous  deed.  In  such  a  case  by  the  Conveyancing  Act, 
1881,  s.  53  : — (1.)  A  deed  expressed  to  be  supplemental  to  a  previous 
deed,  or  directed  to  be  read  as  an  annex  thereto,  shall,  as  far  as  may 
be,  be  read  and  have  effect  as  if  the  deed  so  expressed  or  directed 
were  made  by  way  of  indorsement  on  the  previous  deed,  or  contained 
a  full  recital  thereof.  (2.)  This  section  applies  to  deeds  executed 
either  before  or  after  the  commencement  of  this  act. 

When  a  purchaser  not  having  obtained  a  conveyance  contracts  to 
sell  to  a  sub-purchaser,  to  whom  the  property  is  conveyed  immediately, 
the  sum  chargeable  with  duty  is  the  consideration  for  the  sale  by  the 
original  purchaser  to  the  sub-purchaser.  33  &  34  Vict.  c.  97  (Stamp 
Act,  1870),  s.  74  (3).  When  specific  performance  is  decreed,  the 
usual  direction  as  to  settling  the  conveyance  is,  that  it  shall  be  settled 
by  the  court  if  the  parties  differ.  Set.  Dec.  4th  ed.  1803.  The 
judge  now,  if  necessary,  settles  the  draft  in  chambers.  The  purchaser 
is  entitled  to  divide  his  purchase  and  take  separate  conveyances,  but 
he  must  not  by  so  doing  materially  increase  the  vendor's  expense. 
See  Clark  v.  May,  16  Bea.  273  ;  Sug.  V.  &  P.  14th  ed.  659  ;  E.  Eg- 
mont  V.  Smith,  6  Ch.  D.  469.  But  whether  he  may  not  object  to 
convey  at  different  times,  qu.  ib.  Any  alteration  in  a  draft  should 
of  course  be  communicated  to  the  other  party  before  the  conveyance  is 
engrossed.  Staines  \.  Morris,  1  Y.  &B.  8,  15.  The  purchaser  must 
tender  the  conveyance  for  execution,  but  the  vendor  must  procure  the 
execution  by  all  necessary  parties.  Esdaile  v.  Oxenham,  3  B.  &  C. 
225,  229.  Where  an  estate  is  copyhold,  the  purchaser  is  at  the  ex- 
pense both  of  the  surrender  to  him  and  of  his  own  admission  {Drury 
V.  Man,  1  Atk.  96,  n.  (1),  Sanders'  ed.) ;  even  where  the  vendor  con- 
tracts to  surrender  and  assure  at  his  own  expense,  the  purchaser  must 
pay  the  fine  on  his  admission.  Graham  v.  Sime,  1  Ea.  632.  Fre- 
quently surrenders  and  admissions  are  prepared  by  the  steward,  and 
a  custom  to  that  effect  seems  good.  R.  v.  Eigge,  2  B.  &  Al.  550. 
In  general  executors  or  trustees  of  a  will  who  have  a  mere  power  of 
sale,  or  power  to  appoint  with  a  limitation  to  themselves  in  fee,  in 
default  of  appointment,  cannot  be  required  to  be  admitted  and  then 
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convey.  See  ante,  p.  230.  A  conveyance  by  a  married  woman  must 
in  general  be  acknowledged  under  the  Fines  and  Recoveries  Abolition 
Act,  ante,  p.  339.  By  the  37  &  38  Vict.  c.  78,  however,  when  any 
freehold  or  copyhold  hereditament  shall  be  vested  in  a  married  woman 
as  a  bare  trustee,  she  may  convey  or  surrender  the  same  as  if  she  were 
a  feme  sole  (s.  6).  See  Christie  v.  Ovington,  1  Ch.  D.  279  ;  Morgan 
V.  Swansea,  do.  Authority,  9  Ch.  D.  582  ;  Docwra  v.  Faith,  29  Ch.  D. 
693.  By  the  Conveyancing  Act,  1881,  s.  50,  freehold  land,  or  a  thing 
in  action,  may  be  conveyed  by  a  person  to  himself  jointly  with  another 
person,  by  the  like  means  by  which  it  might  be  conveyed  by  him  to 
another  person  ;  and  may  in  like  manner  be  conveyed  by  a  husband 
to  his  vsdfe,  and  by  a  wife  to  her  husband,  alone  or  jointly  with  another 
person.  This  section  applies  only  to  conveyances  made  after  the  com- 
mencement of  this  act  (1st  January,  1882). 

Conveyances  of  lands  purchased  under  the  8  Vict.  c.  18  {ante,  p. 
1043),  are  to  be  according  to  the  forms  contained  in  that  act,  or  as 
near  thereto  as  circumstances  will  permit,  or  in  such  form  as  the  pro- 
moters may  think  fit,  and  operate  so  as  to  vest  the  property  thereby 
conveyed,  free  from  all  estates  and  interests  purchased  or  compensated 
for  by  the  consideration  therein  mentioned  (s.  81).  The  costs  are  to 
be  borne  by  the  promoters  (s.  82).  If  it  is  intended  that  mines  and 
minerals  should  pass  they  must  be  expressly  included.  8  Vict.  c.  20, 
s.  77 ;  see  10  &  11  Vict.  c.  17,  s.  18.  As  to  the  obligation  to  give 
lateral  and  subjacent  support  to  the  railway  if  mines  under  it  are 
worked,  see  ante,  p.  170. 

Consideration — Payment  of — Seeing  to  the  Application  of.] 
The  agent  or  solicitor  of  the  vendor  has  no  implied  authority  to  receive 
the  purchase -money,  and  .although  he  may  be  in  possession  of  the 
executed  conveyance,  he  must  have  an  express  authority.  See  Viney 
V.  Chaplin,  2  D.  &  Jo.  468 ;  Ex  parte  Swinbanks,  11  Ch.  D.  525. 
And  the  usual  indorsed  receipt  was  formerly  not  conclusive  evidence 
of  payment  either  at  law  {Straton  v.  Rastall,  2  T.  E.  366)  or  in  equity. 
Winter  v.  Ld.  Anson,  3  Russ.  488. 

By  the  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  s.  54  (1),  "  A 
receipt  for  consideration-money  or  securities  in  the  body  of  a  deed 
shall  be  a  sufficient  discharge  for  the  same  to  the  person  paying  or 
delivering  the  same,  without  any  further  receipt  for  the  same  being 
indorsed  on  the  deed." 

S.  55  (1.)  "  A  receipt  for  consideration-money  or  other  considera- 
tion in  the  body  of  a  deed  or  indorsed  thereon  shall,  in  favour  of  a 
subsequent  purchaser,  not  having  notice  that  the  money  or  other  con- 
sideration thereby  acknowledged  to  be  received  was  not  in  fact  paid  or 
given,  wholly  or  in  part,  be  sufficient  evidence  of  the  payment  or  giving 
of  the  whole  amount  thereof." 

S.  56  (1.)  "  Where  a  solicitor  produces  a  deed,  having  in  the  body 
thereof  or  indorsed  thereon  a  receipt  for  consideration-money  or  other 
consideration,  the  deed  being  executed,  or  the  indorsed  receipt  being 
signed,  by  the  person  entitled  to  give  a  receipt  for  that  consideration, 
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the  deed  shall  be  sufficient  authority  to  the  person  liable  to  pay  or 
give  the  same  for  his  paying  or  giviug  the  same  to  the  solicitor,  with- 
out the  solicitor  producing  any  separate  or  other  direction  or  authority 
in  that  behalf  from  the  person  who  executed  or  signed  the  deed  or 
receipt." 

(2.)  These  sections  apply  only  to  deeds  executed  or  in  cases  where 
consideration  is  to  be  paid  or  given  after  the  commencement  of  this 
act  (1st  January,  1882). 

The  56th  section  (sup.)  does  not  authorize  vendors  who  are  trustees 
with  a  power  of  sale  to  require  the  purchaser  to  pay  the  purchase- 
money  to  their  solicitor  on  production  of  the  deed  of  conveyance  duly 
executed  in  cases  where  before  the  act  they  could  not  have  required 
the  purchaser  to  pay  the  purchase-money  to  their  solicitor  under  a 
special  authority.  Bellamy  and  Met.  B.  of  Works,  24  Ch.  D.  387, 
Baggallay,  L.J.,  diss.;  In  re  Flower  and  Met.  B.  of  Works,  27  Ch. 
D.  592. 

When  the  vendors  sell  in  a  fiduciary  character  as  executors  or  trus- 
tees, they  should,  it  has  been  said,  receive  the  purchase-money  them- 
selves. Dart,  V.  &  P.  5th  ed.  656 ;  see,  however,  Wehh  v.  Ledsam, 
1  K.  &  J.  385,  388. 

When  executors  sell,  and  the  property  is  leasehold,  payment  to 
them  discharges  the  purchaser  {Ewer  v.  Corbet,  2  P.  W.  148),  unless 
the  purchaser  buys  at  an  undervalue,  or  has  notice  that  there  are  no 
debts,  or  that  all  are  paid  {ih.) ;  and  it  makes  no  difference  that  the 
property  is  specifically  bequeathed  {ih. ;  Andrew  v.  Wrigley,  4  B.  C.  C. 
125),  unless  the  executor  has  assented  to  the  bequest.  Thomlinson  v. 
Smith,  Finch,  378.  On  a  sale  by  executors  of  specifically  bequeathed 
leaseholds,  the  concurrence  of  the  legatee  is  usually  required.  But  if 
the  vendor  is  executor  and  legatee  he  may  sell  (see  Cole  v.  Miles,  10 
Ha.  179),  in  which  case  the  sale  was  by  the  vendor  in  the  characters 
of  executor  and  legatee.  As  to  a  sale  by  one  executor,  beneficial  to 
the  estate,  and  whether  the  court  would  compel  the  other  executors  to 
join  in  the  sale,  see  Sneeshy  v.  Thome,  1  Jur.,  N.  S.  536  ;  ih.  1058  ; 
7  D.,  M.  &  G.  399.  As  to  sales  by  executors  under  powers,  express, 
implied,  or  statutory,  see  ante,  p.  880.  When  the  property  has  been 
contracted  to  be  sold  by  a  testator,  the  purchase-money  must  be  paid 
to  his  executor,  notwithstanding  there  is  an  express  devise  to  trustees 
upon  trust  to  complete  the  contract,  and  they  have  the  usual  power  to 
give  receipts.     Eaton  v.  Sanxter,  6  Sim.  517. 

When  the  sale  is  by  trustees,  it  is  not  unfrequently  necessary  that 
the  purchaser  should  see  that  the  purchase-money  is  properly  dealt 
with  according  to  the  trust.  If  the  trustees  have  an  express  power 
to  give  receipts  discharging  purchasers,  this  is  not  necessary,  nor  is  it 
where  they  have  a  statutory  power.  But  in  the  absence  of  such  express 
power,  and  when  the  statutory  power  does  not  apply,  the  purchaser 
must  still  in  many  cases  see  to  the  proper  application  or  investment  of 
the  purchase-money.     These  cases  will  be  briefly  considered. 

Where  there  is  a  charge  of  debts  generally  under  a  will,  a  purchaser 
is  not  bound  to  see  to  the  application  of  the  purchase-money  {Ball  v. 
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Harris,  4  M.  &  C.  264)  ;  nor  where  there  is  a  charge  of  debts  and 
legacies  {Eland  v.  Eland,  4  M.  &  C.  420) ;  to  inquire  when  the  sale 
is  within  twenty  years  after  the  testator's  death  (In  re  Tanqueray- 
Willaume  d-  Landau,  20  Gh.  D.  465,  infra)  whether  there  were  or 
were  not  debts  existing  at  the  testator's  death,  and  if  so,  whether 
they  were  subsequently  paid.  Rogers  v.  Skillicorne,  Amb.  188 ; 
Johnson  v.  Kennett,  3  M.  &  K.  624 ;  Stroughill  v.  Anstey,  1  D.,  M. 
&  G.  635,  in  particular,  p.  653 ;  Robinson  v.  Loivater,  5  D.,  M.  &  G. 
272.  And  it  would  seem  immaterial,  if  the  other  purposes  of  the 
trust  require  a  sale,  that  the  purchaser  knew  that  there  were  no  debts 
at  the  time  it  took  place.  Eland  v.  Eland,  4  M.  &  C.  420;  Strong- 
hill  v.  Anstey,  sup.  654  ;  Sug.  V.  &  P.  14th  ed.  661 ;  comp.  Howard 
V.  Cliaffer,  9  Jur.,  N.  S.  767,  infra.  So  where  real  estate  is 
directed  by  will  to  be  sold  generally,  the  proceeds  to  form  part  of  the 
personal  estate,  and  (subject  to  debts)  to  be  divided,  the  purchaser  is 
not  bound  to  see  to  the  application  of  the  purchase-money.  Smith  v. 
Guyon,  1  B.  C.  C.  186.  But  where  an  estate  is  directed  to  be  sold 
and  is  charged  generally  with  the  payment  of  legacies  or  specified 
debts,  the  purchaser  must  see  to  the  application  of  the  purchase- 
money,  lb. ;  Horn  v.  Horn,  2  S.  &  S.  448.  A  purchaser  is  not 
bound  or  entitl'ed  to  inquire  whether  debts  remain  unpaid  unless 
twenty  years  have  elapsed  from  the  testator's  decease.  In  re  Tan- 
queray-Willauvie  and  Landau,  20  Ch.  D.  465,  correcting  on  this 
point  Forbes  v.  Peacock,  1  Ph.  721,  in  which  it  was  held  that  twenty- 
five  years,  and  Sabin  v.  Heape,  27  Bea.  553,  that  even  twenty-seven 
years,  did  not  raise  the  presumption  of  payment,  and  consequently 
that  even  at  the  end  of  those  periods  a  purchaser  could  not  inquire  as 
to  payment  of  debts,  the  presumption  being  that  the  sale  was  for  the 
payment  of  debts. 

But  if  the  sole  object  of  the  trust  was  to  pay  debts,  and  the  purchaser 
knew  that  there  were  none,  or  that  they  had  been  paid,  so  that  the 
sale  was  in  fact  a  breach  of  trust,  the  receipt  of  the  trustees  will  not 
discharge  him.  Watkhis  v.  Cheek,  2  S.-  &  S.  199  ;  Eland  v.  Eland, 
4  M.  &  C.  420,  427  ;  see  Forbes  v.  Peacock,  sup. ;  Carlyon  v.  Trus- 
cott,  L.  K.,  20  Eq.  348.  And  if  a  purchaser  or  mortgagee  loiows  that 
there  were  no  debts  existing  at  the  time  of  the  testator's  death,  or 
that  they  had  since  been  paid,  leaving  only  legacies  due,  and  that  the 
money  was  raised  for  the  private  purposes  of  the  parties  raising  it,  he 
will  be  postponed  to  the  unpaid  legatees.  Howard  v.  Chaffer,  9  Jur., 
N.  S.  767.  An  executor  who  is  also  a  devisee  of  an  estate  charged 
with  the  payment  of  debts  may  be  presumed  by  a  bond  fide  purchaser 
or  mortgagee  of  that  estate  to  be  dealing  with  it  for  the  purpose  of  the 
administration,  and  may  give  a  valid  title  to  it ;  such  purchaser  or 
mortgagee  therefore  will  not  be  bound  to  look  to  the  application  of  the 
money.     Corser  v.  Gartivright,  L.  E.,  7  H.  L.  731. 

when  a  particular  time  is  fixed  for  the  sale,  and  the  proceeds  are 
divisible  amongst  infants  or  persons  then  unborn  {Sowarsby  v.  Lacy,  4 
Madd.  142 ;  Breedon  v.  Breedon,  1  E.  &  My.  413),  the  purchaser 
need  not  see  to  the  application  of  the  purchase-money ;  nor  where  it 
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is  to  be  applied  upon  trusts  requiring  time  for  their  performance,  as 
where  other  estates  are  to  be  purchased  with  it  (Doraii  v.  Wiltshire,  3 
Sw.  699),  or  the  trust  is  for  persons  not  immediately  ascertainable, 
e.g.,  creditors  coming  in  after^a  certain  time  {Balfour  v.  Welland,  16 
Yes.  151)  on  a  deed.  See  also  Groom  v.  Booth,  1  Drew.  548.  When 
a  specific  sum  is  charged,  it  cannot  be  paid  into  court  under  the 
Trustee  Act.  Re  Bucldcy's  Trust,  17  Bea.  110.  Where  there  is  a 
charge  of  debts,  and  power  of  sale  in  the  event  of  the  personal  estate 
proving  deficient,  the  trustees,  the  vendors,  are  not  bound  to  show, 
nor  the  purchasers  to  ascertain,  that  there  is  a  deficiency.  Greetham 
V.  Colton,  13  W.  R.  1009  ;  see  Bird  v.  Fox,  11  Ha.  40;  com^.I'iace 
V.  Scott,  1  Y.  &  C.  Ex.  257. 

The  Lord  Chancellor  may  order  the  committee  of  a  lunatic,  in  a 
suit  for  specific  performance  of  a  contract  for  sale  of  a  lunatic's  estate, 
to  give  receipts  for  the  purchase-money  and  to  convey.  16  &  17  Vict, 
c.  70,  s.  122.  The  Lord  Chancellor  may  also  under  this  act  (s.  116), 
and  under  the  25  &  26  Vict.  c.  86,  s.  13,  order  a  conveyance  of  the 
estate  of  a  married  woman,  who  is  a  lunatic,  so  as  to  vest  the  equitable 
interest  in  the  purchaser,  and  on  her  death  her  heir  will  be  a  trustee 
of  the  legal  estate  for  him.     Be  Stables,  10  Jur.,  N.  S.  245. 

Grant,  Parcels,  d-c.]  By  the  Conveyancing  Act,  1881,  s.  49. — (1.) 
The  use  of  the  word  grant  is  not  necessary  in  order  to  convey  tene- 
ments or  hereditaments,  corporeal  or  incorporeal.  (2.)  This  section  ap- 
plies to  conveyances  made  before  or  after  the  commencement  of  this  act 
(1  January,  1882).  The  precise  property  described  in  the  conditions 
or  agreement  is  that  which  is  to  be  conveyed,  and  for  the  precise 
interest  therein  which  the  vendor  sells.  It  is  almost  unnecessary  to 
observe,  that  too  much  care  cannot  be  bestowed  uj)on  the  description 
of  the  parcels,  particularly  when  the  property  has  not  been  dealt  with 
for  some  years,  and  changes  have  taken  place  rendering  a  new  descrip- 
tion necessary.  Trustees  for  sale  who  sold  under  a  condition  that 
"the  property  is  sold  and  will  be  conveyed  subject  to  all  free  rents, 
quit  rents,  and  incidents  of  tenure,  and  to  all  rights  of  way,  water,  and 
other  easements,  if  any,  .  .  .  without  any  obligation  on  the 
vendors  to  define  any  such  rights  or  claims  "  are  entitled  to  have  a 
saving  in  these  terms  inserted  in  the  habendum  of  the  conveyance. 
Gale  V.  Squier,  5  Ch.  D.  625. 

When  the  property  is  described  as  being  in  the  occupation  of  A., 
this  is  usually  by  way  of  addition  to  some  other  and  more  exact 
description ;  when  the  description  by  reference  to  occupation  is  the 
only  description,  that  alone  wiU  pass  which  was  in  the  occupation  of 
the  person  named.  Dyne  v.  Nutley,  14  C.  B.  122 ;  see  Martyr  v. 
Lawrence,  2  D.,  J.  S.  261.  A  reference  to  land  in  the  occupation  of 
A.,  comprising  certain  closes,  will  pass  such  closes  only,  although 
other  lands  were  occupied  by  him  as  well.  Griffiths  v.  Penson,  9 
Jur.,  N.  S.  885. 

When  there  is  a  plan,  it  should  be  very  accurate.  If  more  is 
comprised  in  it  than  the  vendor  intended  to  be  included,  the  deed 
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will  be  rectified,  the  purchaser  having  the  option  of  having  the  contract 
annulled.  Harris  v.  Pepperell,  L.  E.,  5  Eq.  1.  See  further  as  to 
plans,  Lletvellyn  v.  Ld.  Jersey,  11  M.  &  W.  183  ;  Davis  v.  Shepherd, 
L.  R.,  1  Ch.  410 ;  Lyle  v.  Richards,  L.  R.,  1  H.  L.  222  ;  cons,  ih., 
in  particular  the  judgment  of  Lord  Westbui^,  who  differed  from  the 
rest  of  the  court. 

When  the  description  is  in  substance  certain,  as  by  giving  the 
particular  name  of  a  close  or  otherwise,  a  subsequent  misdescription 
is  in  general  immaterial,  upon  the  principle  "falsa  demonstratio  non 
nocet."  For  many  instances  of  this  rule,  see  Shep.  Touch.  Ii.5  etseq., 
7th  ed.  Doe  v.  Galloway,  5  B.  &  Ad.  43,  61,  judgment  of  Parke,  J.; 
comp.  also  the  eases  on  "  Wills  "  in  that  title. 

The  contract  for  sale  cannot  be  used  at  law  as  evidence  of  what 
passed  by  the  conveyance.     Williams  v.  Morgan,  15  Q.  B.  782. 

If  part  of  A.'s  lot  is  conveyed  to  B.,  he  is  a  trustee  for  A.  Leuty 
V.  Hillas,  2  De  G.  &  J.  122 ;  and  see  Bloomer  v.  Spittle,  L.  R., 
18  Eq.  427. 

Under  the  44  &  45  Vict.  c.  41,  Conveyancing  Act,  1881,  the 
usual  general  words  will  be  implied  in  conveyances  so  far  as  a  contrary 
intention  is  not  expressed.  By  the  same  act,  s.  63 —  (1)  every  conveyance 
shall  be  effectual  to  pass  all  the  estate,  &c.,  of  the  conveying  parties ; 
(2)  so  far  as  a  contrary  intention  is  not  expressed ;  (3)  this  section 
applies  only  to  conveyances  made  after  the  commencement  of  this  act, 
1  Jan.,  1882. 

The  form  of  the  habendum  is  indicated  by  the  nature  of  the  property 
and  interest  conveyed.  It  is  still  necessary  to  convey  property  to  uses 
to  bar  dower,  when  the  purchaser  was  on  or  before  the  first  day  of 
January,  1834,  married  to  a  vsdfe  living  at  the  time  of  the  conveyance. 

Covenants  by  Vendor.]  Formerly,  from  the  words  give  and  grant, 
covenants  for  title  were  implied.  But  this  is  altered  by  the  8  &  9 
Vict.  c.  106,  s.  4,  except  so  far  as  these  words  imply  covenants  by 
some  act  of  Parliament.  Thus,  in  conveyances  under  the  Lands 
Clauses  Consolidation  Act,  8  Vict.  c.  18,  the  word  "grant"  operates 
as  express  covenants  for  title  (s.  132). 

By  the  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  s.  7  (1  A.  B.), 
in  a  conveyance  for  value  made  after  the  commencement  of  the  act, 
1  January,  1882  (other  than  a  mortgage),  by  a  person  who  conveys 
and  is  expressed  to  convey  as  beneficial  owner,  the  following  usual 
covenants  are  implied,  viz.,  that  notwithstanding  anything  by  the 
conveying  party  or  anyone  through  whom  he  derives  title,  other- 
wise than  by  purchase  for  value,  made,  done,  &c.,  he  has  with  the 
concurrence  of  every  other  person  if  any  conveying  by  his  direction 
power  to  convey,  that  the  grantee  shall  quietly  enjoy  free  from  in- 
cumbrances, and  for  further  assurance  by  the  grantor.  In  an  assign- 
ment of  leaseholds,  there  is  the  further  usual  covenant  for  the  validity 
of  the  lease  implied,  and  that  the  rent  and  lessee's  covenants  have 
been  paid,  observed,  and  performed  up  to  the  time  of  the  conveyance. 
A  purchase  for  value  in  these  covenants  does  not  include  a  conveyance 
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in  consideration  of  marriage.  The  benefit  of  covenants  goes  with  the 
estate  of  the  covenantee,  ih.  (6).  See  other  implied  covenants  in 
special  cases,  ib.  (2,  5).  These  implied  covenants  may  be  varied,  &c. 
ib.  (7). 

S.  58. — (1.)  "  A  covenant  relating  to  land  of  inheritance,  or 
devolving  on  the  heir  as  special  occupant,  shall  be  deemed  to  be  made 
■with  the  covenantee,  his  heirs  and  assigns,  and  shall  have  effect  as  if 
heirs  and  assigns  were  expressed.  (2.)  A  covenant  relating  to  land 
not  of  inheritance,  or  not  devolving  on  the  heir  as  special  occupant, 
shall  be  deemed  to  be  made  with  the  covenantee,  his  executors, 
administrators,  and  assigns,  and  shall  have  effect  as  if  executors, 
administrators,  and  assigns  were  expressed." 

S.  59. — (1.)  "A  covenant,  and  a  contract  under  seal,  and  a  bond  or 
obligation  under  seal,  though  not  expressed  to  bind  the  heirs,  shall 
operate  in  law  to  bind  the  heirs  and  real  estate,  as  well  as  the  executors 
and  administrators  and  personal  estate,  of  the  person  making  the 
same,  as  if  heirs  were  expressed.  (2.)  This  section  extends  to  a 
covenant  implied  by  virtue  of  this  act.  (3.)  This  section  applies  only 
if  and  as  far  as  a  contrary  intention  is  not  expressed  in  the  covenant, 
contract,  bond,  or  obligation,  and  shall  have  effect  subject  to  the 
terms  of  the  covenant,  contract,  bond,  or  obHgation,  and  to  the 
■  provisions  therein  contained."  (4.)  These  sections  apply  only  to 
covenants,  contracts,  bonds,  or  obligations  made  or  implied  after  the 
commencement  of  this  act,  1st  January,  1882. 

A  purchaser  is  entitled  to  covenants  for  title  extending  to  the  acts  of 
the  last  purchaser.  Sug.  V.  &  P.  14th  ed.  574.  But  if  the  vendor  him- 
self purchased,  his  covenants  only  extend  to  his  own  acts.  Browning 
V.  Wright,  2  B.  &  P.  13,  22.  When  a  vendor  is  entitled  by  descent, 
device,  or  voluntary  settlement,  he  covenants  for  the  acts  of  his 
testator,  ancestor,  or  the  settlor  under  whom  he  claims.  Lloyd  v. 
Griffith,  3  Atk.  264 ;  Wakeman  v.  Dss.  of  Rutland,  3  Ves.  233,  504. 
An  agreement  to  sell,  free  from  incumbrances,  imports  that  the  usual 
covenants  for  title  will  be  entered  into.  Church  v.  Brown,  15  Ves. 
263.  A  vendor  should  not  enter  into  unusual  covenants,  and  an 
attorney  will  be  liable  if  he  allows  his  client  to  do  so.  Stannard  v. 
Ullithorne,  10  Bing.  491.  A  trustee  only  covenants  against  his  own 
incumbrances.  Worley  v.  Frampton,  5  Ha.  560,  and  this  is  now 
implied  by  the  Conveyancing  Act,  1881,  s.  7  (f).  And  where  his 
receipts  are  good  discharges  it  is  not  proper  in  a  sale  by  the  court  to 
make  the  parties  beneficially  interested  parties  to  covenant  for  title  to 
the  extent  of  their  interest  {Gottrell  v.  Cottrell,  L.  E.,  2  Eq.  330)  ; 
although  this  would  be  different  on  a  private  sale,  at  all  events  where 
the  sale  is  with  the  consent  of  all  the  beneficiaries.  See  Sug. 
V.  &  P.  14th  ed.  574. 

When  the  sale  is  by  trustees  under  a  power,  by  the  direction  of  the 
tenant  for  life,  the  latter  must  enter  into  the  usual  covenants  for  title. 
E.  Poulett  V.  Hood,  L.  E.,  5  Eq.  115.    See  now  Conveyancing  Act,  1881. 

Eestrictive  words  in  the  first  of  several  connected  covenants  for 
title  apply  to  all  {Broivning  v.  Wright,  2  B.  &  P.  13  ;  Stannard  v. 


'1166  VENDORS   AND   PURCHASERS. 

Forbes,  1  Nev.  &  P.  633) ;  unless,  by  the  addition  of  unrestricted 
words  in  some  of  the  subsequent  covenants,  a  contrary  intention 
appears.  Howell  y.  Richards,  11  Ea.  633  ;  see  Nind  v.  Marshall,  1 
Br.  &  B.  319.  On  the  other  hand,  the  generality  of  a  first  or  prior 
covenant  will  not  be  restricted  because  the  subsequent  covenants  are 
limited.  Gainsford  v.  Griffith,  1  Saun.  51,  58 ;  Smith  v.  Compton, 
3  B.  &  Ad.  189.  If  the  covenants  are  distinct  in  their  nature,  one, 
for  instance,  relating  to  the  title,  and  another  to  the  value,  of  the  pro- 
perty conveyed,  restrictive  words  added  to  the  former  will  not  extend 
to  the  latter.  Hughes  v.  Beymett,  Cro.  Car.  495.  Covenants  for 
title  run  with  the  land  at  common  laiv,  and  any  assignee  of  the  land 
may  maintain  an  action  upon  them.  Spencer's  case,  5  Eep.  16  a ; 
Sug.  V.  &  P.  14th  ed.  577  ;  and  see  ante,  p.  554.  Covenants  restrictive 
of  the  absolute  enjoyment  of  the  property,  for  instance,  not  to  build, 
or  only  to  build  in  a  particular  way,  or  the  like,  by  the  owner  of  land 
who  retains  part  and  sells  the  rest,  or  by  the  purchaser  of  part,  bind 
the  land,  and,  whether  they  do  or  do  not  run  with  the  land,  at  law, 
will  be  enforced  in  equity  against  subsequent  purchasers  with  notice. 
Tulk  V.  Moxhay,  2  Ph.  774 ;  Coles  v.  Sims,  5  D.,  M.  &  G.  1 ;  Jay 
Y.  Richardson,  30  Bea.  568  ;  Boices  v.  Laiv,  L.  E.,  9  Eq.  636  ; 
Carter  v.  Williams,  ih.  678;  Catt  v.  Toiirle,  L.  E.,  4  Ch.  654; 
Keppell  v.  Bailey,  2  M.  &  K.  517,  contra,  must  be  considered  as  over- 
ruled ;  Luker  v.  Dennis,  7  Ch.  D.  227  ;  comp.  Keates  v.  Lyon,  ih.  218. 
Acquiescence  in  slight  and  unimportant  breaches  of  covenant 
does  not  disentitle  a  covenantee  to  sue  upon  it.  Richards  v.  Revitt, 
7  Ch.  D.  224.  But  where  the  covenant  does  not  run  with  the  land 
only  restrictive  covenants  will  be  enforced  in  accordance  with  the 
doctrine  laid  down  in  Tulk  v.  Moxhay,  sup.  Thus  where  land  has 
been  granted  in  fee  in  consideration  of  a  rent-charge  and  a  covenant 
to  build  and  repair  buildings,  the  assignee  of  the  grantee  of  the  land 
is  not  liable,  either  at  law,  or  in  equity  on  the  ground  of  notice,  to  the 
assignee  of  the  grantee  of  the  rent-charge  on  the  covenant  to  repair. 
The  case  of  Cooke  v.  Chilcott,  3  Ch.  D.  694,  is  contra,  but  was  ques- 
tioned in  Haywood  v.  B.  B.  S.,  sup.,  and  must  be  considered  as 
overruled,  infra.  See  L.  dc  S.  W.  R.  Co.  v.  Gomm,  20  Ch.  D.  562 ; 
Haywood  v.  Brunsicick  Build.  Soc,  8  Q.  B.  D.  403.  The  doctrine  in 
Tulk  V.  Moxhay  {sup.)  is  limited  to  restrictive  stipulations,  and  will  not 
be  extended  so  as  to  bind  in  equity  a  purchaser  taking  with  notice  of  a 
covenant  to  expend  money  on  repairs  or  otherwise  which  does  not  run 
with  the  land  at  law.  Austerherry  v.  Corp.  Oldham,  29  Ch.  D.  750. 
The  burden  of  a  covenant  (not  involving  a  grant)  never  runs  with  the 
land  at  law,  except  as  between  landlord  and  tenant.  Semhle,  ih.,  over- 
ruling Cooke  V.  Chilcott,  3  Ch.  D.  694,  on  this  point.  See  Morland 
V.  Cook,  Law  Eep.  6  Eq.  252.  In  Collins  v.  Plumb,  16  Ves.  454, 
the  circumstances  were  considered  under  which  a  covenant  will  be  held 
to  touch  or  concern  the  land  of  the  covenantee  so  that  the  benefit  may 
run  with  the  land.  But  a  covenant  not  to  sell  water  from  a  well  will 
not  be  enforced  in  equity,  but  the  covenantee  will  be  left  to  his 
remedy  by  action  at  law. 
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Formerly,  in  the  absence  of  a  stipulation  to  the  contrary,  the  vendor 
either  deliyered  up,  or  covenanted  to  produce,  the  title-deeds  in  his 
possession,  and  at  his  expense  to  give  attested  copies  of  them  to  the 
purchaser.  Berry  v.  Young,  2  Esp.  640  ;  Dare  v.  Tucker,  6  Ves.  460. 
Where  a  vendor  sold  part  of  the  property  and  covenanted  to  produce 
the  deeds,  and  subsequently  sold  the  remainder  of  the  property  and 
delivered  the  deeds  to  the  second  purchaser,  the  covenant  ran  with 
the  land  in  both  directions,  binding  the  second  purchaser  and  his 
assigns  for  the  benefit  of  the  first  purchaser  and  his  assigns.  See 
Onslow  V.  Ld.  Londeshorough,  10  Ha.  67. 

Now  by  the  Conveyancing  Act,  1881,  s.  9. — (1.)  Where  a  person 
retains  documents,  and  gives  a  written  acknowledgment  of  the  right 
to  production,  and  delivery  of  copies  thereof : 

(2.)  It  shall  bind  the  documents  in  his  possession  or  under  his 
control,  and  that  of  every  other  person  having  possession  or  control 
thereof,  but  each  individual  possessor  or  person  only  while  having 
possession  or  control  thereof,  unless  prevented  from  so  doing  by  fire 
or  other  inevitable  accident. 

(3.)  These  obligations  are  to  be  performed  from  time  to  time  at  the 
request  in  writing  of  the  person  to  whom  an  acknowledgment  is  given, 
or  of  any  person,  not  being  a  lessee  at  a  rent,  having  or  claiming  any 
estate  or  othervsdse  interested  through  or  under  that  person. 

(4.)  These  obligations  are — (i.)  To  produce  for  inspection,  and  com- 
parison with  abstracts,  &c. ;  (ii.)  To  produce  at  any  trial,  or  in  the 
execution  of  any  commission,  or  elsewhere  in  the  United  Kingdom,  on 
any  proper  occasion ;  (iii.)    To  deliver  true  copies  or  extracts. 

(5.)    All  costs  to  be  paid  by  the  person  requesting  performance. 

(6.)  Acknowledgment  not  to  confer  any  right  to  damages  for  loss  or 
destruction  of,  or  injury  to,  the  documents  to  which  it  relates,  from 
whatever  cause  arising. 

(7.)  Any  person  entitled  to  the  benefit  of  an  acknowledgment  may 
apply  to  the  court  for  an  order  directing  the  production  of  the  docu- 
ments to  which  it  relates,  or  the  delivery  of  copies  of  or  extracts  from 
them  ;  and  the  court  may  so  order  and  may  give  directions  accordingly 
and  for  payment  of  costs. 

(8.)  An  acknowledgment  shall  satisfy  any  liability  to  give  a  covenant 
for  production  and  delivery  of  copies  of  documents. 

(9.)  The  obligation  extends  to  keeping  the  documents  safe,  &c., 
unless  in  case  of  fire  or  other  inevitable  accident. 

(10.)  The  court  may  assess  damages  for  any  loss,  &c.,  of,  or  injury 
to,  the  documents  or  any  of  them,  and  may  direct  an  inquiry  respect- 
ing the  amount  of  damages,  and  order  payment  thereof  by  the  person 
liable,  and  may  make  orders  as  to  costs. 

(11.)  An  undertaking  for  safe  custody  of  documents  shall  by  virtue 
of  this  act  satisfy  any  liability  to  give  a  covenant  for  safe  custody  of 
documents. 

(12.)  These  rights  shall  be  in  addition  to  all  such  other  rights  as 
are  not  satisfied  by  the  giving  of  the  acknowledgment  or  undertaking, 
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and  shall  have  effect  subject  to  the  terms  of  the  acknowledgment  or 
undertaking,  and  to  any  provisions  therein  contained. 

(13.)  This  section  applies  subject  to  any  contrary  intention  ex- 
pressed in  the  acknowledgment  or  undertaking. 

(14.)  And  only  to  an  acknowledgment  or  undertaking  given,  or  a 
liability  respecting  documents  incurred,  after  the  commencement  of 
this  act  (1st  January,  1882). 

If  the  vendor  retains  the  title-deeds,  it  is  an  ordinary  and  proper  pre- 
caution on  the  part  of  the  purchaser  to  stipulate  that  notice  of  the  fact 
of  part  of  the  property  having  been  sold  or  conveyed  should  be  indorsed 
on  one  of  the  principal  title-deeds  so  retained.  Keates  v.  Lyon,  L.  R., 
4  Ch.  218,  226. 

Covenants  by  Purchaser.]  As  a  general  rule  a  purchaser  does  not 
enter  into  covenants  except  on  a  sale  of  leasehold  property,  in  which 
case  he  covenants  to  pay  the  rent  reserved  by,  and  perform  the  lessee's 
covenants  contained  in,  the  lease,  and  to  indemnify  the  vendor  against 
them.  See  P  ember  Y.  Mathers,  1  B.C.  G.  53  ;  Wolveridgex.  Steward, 
1  C.  &  M.  644.  Sometimes,  also,  on  the  sale  of  freehold  or  copyhold 
property,  the  purchaser  enters  into  covenants,  usually  by  express 
stipulation,  where  the  vendor  is  under  some  liability  in  respect  of  the 
estate.     See  Harrison  v.  Good,  L.  R.,  11  Eq.  338. 

A  purchaser  of  land  sold  by  a  freehold  land  society  is  commonly 
bound  to  erect  and  maintain  certain  fences,  and  subsequent  purchasers 
take  subject  to  this  liability,  and  must  indemnify  their  vendors  against 
it.  Moxhay  v.  Inderwick,  1  D.  G.  &  S.  708.  But  if  there  is  no  con- 
dition binding  the  purchaser  to  do  so,  he  may  decline  to  complete. 
lb. ;  Lukey  v.  Higgs,  1  Jur.,  N.  S.  200.  Where  a  purchaser  is  bound 
to  covenant  against  certain  liabilities  he  must  do  so  unconditionally, 
and  cannot  qualify  his  covenant  by  a  proviso  that  if  he  sold  and  his 
assignee  entered  into  a  similar  covenant  he  should  be  released. 
Pollock  V.  Rabbits,  21  Ch.  D.  466.  On  the  purchase  of  an  equity  of 
redemption,  the  purchaser  must  covenant  to  pay  the  mortgage  debt  and 
interest.  Waring  v.  Ward,  7  Ves.  332,  337.  So,  on  a  sale  of  property  in 
consideration  of  a  life  annuity  to  be  charged  on  the  land,  the  purchaser 
must  covenant  to  pay  it.  Bower  v.  Cooper,  2  Ha.  408.  And  if  the 
purchaser  is  to  pay  succession  duty  {ante,  p.  1145),  he  must  covenant 
to  do  so.  See  Dart,  V.  &  P.  5th  ed.  557.  A  covenant  by  a  purchaser 
that  the  vendor  shall  have  the  exclusive  right  of  supplying  articles  of 
trade,  for  instance,  beer,  spirits,  &c.,  is  valid,  although  there  is  no 
negative  covenant  not  to  purchase  of  anyone  else,  and  no  covenant  by 
the  vendor  that  he  will  supply.  Catt  v.  Tourle,  L.  E.,  4  Ch.  654.  A 
purchaser  who  accepts  the  benefit  of  the  conveyance  will  be  bound  by 
covenants  on  his  part  contained  in  it,  although  he  may  not  execute  it. 
Willson  V.  Leonard,  8  Bea.  373.  A  covenant  by  a  purchaser  of  a 
house  not  to  use  or  permit  it  to  be  used  as  a  beershop,  binds  an  assign 
of  the  purchaser,  and  is  broken  by  his  selling  beer  which  is  drunk  off 
the  premises.     Nicoll  v.  Penning,  19  Ch.  D.  258  ;  se^  ante,  p.  530. 
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Completion  of  the  Contract.']  The  appointment  is  usually  made 
to  complete  at  the  of&ce  of  the  vendor's  solicitor.  The  practice  as  to 
the  completion  of  a  purchase  is  so  well  known  that  it  is  unnecessary  to 
refer  to  it  further  than  to  advert  to  the  provisions  of  the  Conveyancing 
Act,  stated  ante,  p.  1160. 

A  purchaser  was  not  bound  to  accept  a  conveyance  under  a  power  of 
attorney  from  the  vendor.  Mitchel  v.  Neale,  2  Ves.  sen.  G79 ; 
Richards  v.  Barton,  1  Esp.  268. 

The  Conveyancing  Acts  of  1881  and  1882  contain  important  pro- 
visions with  reference  to  powers  of  attorney.  By  the  former,  44  &  45 
Vict.  c.  41,  s.  46,  (1.)  The  donee  of  a  power  of  attorney  may  execute 
any  instrument  in  his  own  name,  which  so  executed  shall  bo  as 
effectual  as  if  it  had  been  executed  in  the  name  of  the  donor. 
(2.)  This  section  applies  to  powers  of  attorney  created  by  instruments 
executed  either  before  or  after  the  commencement  of  this  act 
(1st  January,  1882). 

S.  47. — (1.)  "  Any  person  making  any  payment  or  doing  any  act,  in 
good  faith,  in  pursuance  of  a  power  of  attorney,  shall  not  be  liable  in 
respect  of  the  payment  or  act  by  reason  that  before  the  payment  or 
act  the  donor  of  the  power  had  died  or  become  lunatic,  of  unsound 
mind,  or  bankrupt,  or  had  revoked  the  power,  if  the  fact  of  death, 
lunacy,  unsoundness  of  mind,  bankruptcy,  or  revocation  was  not 
at  the  time  of  the  payment  or  act  known  to  the  person  making  or 
doing  the  same.  (2.)  But  this  section  shall  not  affect  any  right 
against  the  payee  of  any  person  interested  in  any  money  so  paid  ;  and 
that  person  shall  have  the  like  remedy  against  the  payee  as  he  would 
have  had  against  the  payer  if  the  payment  had  not  been  made  by 
him."  (3.)  This  section  applies  only  to  payments  and  acts  made  and 
done  after  the  commencement  of  the  act  {sup.). 

S.  48. — ^(1.)  A  power  of  attorney,  its  execution  being  verified  by 
affidavit,  &c.,  may  be  deposited  in  the  central  office  of  the  Supreme 
Court  of  Judicature  (2.)  on  a  separate  file  of  instruments  which  any 
person  may  search,  and  receive  an  office  copy  of  the  document  filed, 
(3.)  which  may  be  stamped  or  marked  as  an  office  copy.  (4.)  Such 
office  copy  shall  without  further  proof  be  sufficient  evidence  of  the 
contents  of  the  instrument  and  of  the  deposit  thereof  in  the  central 
office.  (5.)  General  rules  may  be  made,  &c.  (6.)  This  section  applies 
to  instruments  creating  powers  of  attorney  executed  either  before  or 
after  the  commencement  of  the  act  {sup.). 

S.  40. — (1.)  "  A  married  woman,  whether  an  infant  or  not,  shall 
have  power  as  if  she  were  unmarried  and  of  full  age,  by  deed,  to 
appoint  an  attorney  on  her  behalf  for  the  purpose  of  executing  any 
deed  or  doing  any  other  act  which  she  might  herself  execute  or  do  ; 
and  the  provisions  of  this  act  relating  to  instruments  creating  powers 
of  attorney  shall  apply  thereto.  (2.)  This  section  applies  only  to 
deeds  executed  after  the  commencement  of  this  act  "  (sup.). 

By  the  Conveyancing  Act,  1882,  45  &  46  Vict.  c.  39,  s.  8,  sub-s.  1, 
"  If  a  power  of  attorney,  given  for  valuable  consideration,  is  in  the 
instrument  creating  the  power  expressed  to  be  irrevocable,  then,  in 
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favour  of  a  purchaser, — (i.)  The  power  shall  not  be  revoked  at  any 
time,  either  by  anything  done  by  the  donor  of  the  power  without  the 
concurrence  of  the  donee  of  the  power,  or  by  the  death,  marriage, 
lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the  donor  of  the  power  ; 
and  (ii.)  Any  act  done  at  any  time  by  the  donee  of  the  power,  in  pur- 
suance of  the  power,  shall  be  as  valid  as  if  anything  done  by  the  donor 
of  the  power  without  the  concurrence  of  the  donee  of  the  power,  or  the 
death,  marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the 
donor  of  the  power,  had  not  been  done  or  happened ;  and  (iii.)  Neither 
the  donee  of  the  power  nor  the  purchaser  shall  at  any  time  be  preju- 
dicially affected  by  notice  of  anything  done  by  the  donor  of  the  power, 
without  the  concurrence  of  the  donee  of  the  power,  or  of  the  death, 
marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy  of  the  donor  of 
the  power." 

S.  9. — (1.)  "  If  a  power  of  attorney,  ichether  given  for  valuable  con- 
sideration or  not,  is  in  the  instrument  creating  the  power  expressed  to 
be  irrevocable /or  a  fixed  time  therein  specified,  not  exceeding  one  year 
from  the  date  of  the  instrument,  then,  in  favour  of  a  purchaser, — 
(i.)  The  power  shall  not  be  revoked,  for  and  during  that  fixed  time, 
either  by  anything  done  by  the  donor  of  the  power  without  the  concur- 
rence of  the  donee  of  the  power,  or  by  the  death,  marriage,  lunacy, 
unsoundness  of  mind,  or  banki-uptey  of  the  donor  of  the  power ;  and 
(ii.)  Any  act  done  within  that  fixed  time,  by  the  donee  of  the  power, 
in  pursuance  of  the  power,  shall  be  as  valid  as  if  anything  done  by 
the  donor  of  the  power  without  the  concurrence  of  the  donee  of 
the  power,  or  the  death,  marriage,  lunacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power,  had  not  been  done  or 
happened ;  and  (iii.)  Neither  the  donee  of  the  power,  nor  the  pur- 
chaser, shall  at  any  time  be  prejudicially  affected  by  notice  either 
during  or  after  that  fixed  time  of  anything  done  by  the  donor  of 
the  power  during  that  fixed  time,  without  the  concurrence  of  the 
donee  of  the  power,  or  of  the  death,  marriage,  lunacy,  unsoundness 
of  mind,  or  bankruptcy  of  the  donor  of  the  power  ivithin  that  fixed 
time." 

(2.)  Both  sections  apply  only  to  powers  of  attorney  created  by 
instruments  executed  after  the  commencement  of  the  act  (1st  January, 
1883). 

The  purchaser  formerly  would  seem  to  have  been  entitled  to  have 
the  conveyance  executed  by  the  vendor  in  his  presence,  or  in  that  of 
a  witness  named  by  him.  Viney  v.  Chaplin,  2  De  G.  &  J.  468. 
But  the  purchaser  had  not  an  absolute  right  in  all  cases  to  require  the 
vendor's  presence  at  the  completion  of  the  purchase.  Whether  such 
a  requisition  was  reasonable  or  not  was  a  question  for  the  jury. 
Essex  V.  Daniell,  L.  K.,  10  C.  P.  538. 

Now  by  the  Conveyancing  Act,  1881,  s.  8. — (1.)  "  On  a  sale,  the 
purchaser  shall  not  be  entitled  to  require  that  the  conveyance  to  him 
be  executed  in  his  presence,  or  in  that  of  his  solicitor,  as  such  ;  but 
shall  be  entitled  to  have,  at  his  own  cost,  the  execution  of  the  con- 
veyance attested  by  some  person  appointed  by  him,  who  may,  if  he 
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thinks  fit,  be  his  solicitor."     (2.)  This  section  applies  only  to  sales 
made  after  the  commencement  of  the  act  (1st  January,  1882). 

Registration.]  When  the  property  conveyed  is  in  a  register  county, 
registration  of  the  conveyance  is  necessary.  The  Registration  Acts 
have  already  been  referred  to,  and  various  questions  arising  on  the 
subject  of  registration  considered,  ante,  p.  521. 

If  considered  desirable,  the  purchaser  can  apply  under  the  Transfer 
of  Land  Act,  38  &  39  Vict.  c.  87,  for  registration  vi^ith  an  indefeasible 
or  possessory  title.  The  act  contains  full  directions  for  this  purpose. 
Perhaps,  however,  owners  of  land  will  not  generally  register  under  any 
act  of  this  description  unless  its  provisions  are  made  compulsory. 
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Vendor's  Lien.]  If  the  purchase-money  or  any  part  of  it  is 
unpaid,  and  the  vendor  gives  possession,  he  will  have  a  lien  on  the 
estate  for  the  unpaid  purchase-money,  in  equity.  Mackreth  v.  Sym- 
motis,  15  Ves.  829.  But  at  law  the  purchaser  is  the  legal  owner  of 
the  land  and  title-deeds,  and  no  lien  exists  in  respect  of  them. 
Goode  V.  Burton,  1  Ex.  189.  It  is  immaterial,  as  regards  the  right 
in  equity,  whether  the  conveyance  of  the  property  has  {Mackreth  v. 
Simmons,  15  Ves.  329)  or  has  not  been  executed  {Smith  v.  Hibbard, 
2  Dick.  730 ;  Smith  v.  Evans,  28  Bea.  59) ;  and  the  interest  on  the 
unpaid  principal  will  not  be  confined  to  six  years.  Toft  v.  Stevenson, 
5  D.,  M.  &  Gr.  735.  A  parol  agreement  as  to  the  lien  is  binding  (see 
Frail  v.  Ellis,  16  Bea.  350) ;  and  an  agreement  inconsistent  with  the 
lien  will  discharge  it,  as  where  the  vendor  agrees  that  the  purchase- 
money  shall  be  paid  after  a  re-sale.  Ex  parte  Parkes,  1  G.  &  J.  228. 
The  lien  attaches  upon  real  property  of  every  description.     Winter  v. 
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Ld.  Anson,  3  Russ.  492 ;  Matthew  v.  Bolder,  6  Ha.  110.  As  d, 
general  rule  there  must  be  actual  payment  to  the  vendors  to  discharge 
the  lien.  If  the  agent  of  the  vendors,  having  authority  to  receive  the 
purchase-money,  has  in  his  hands  money  of  the  purchaser  sufficient 
to  pay,  and  he  debits  his  account  accordingly,  and  credits  that  of  the 
vendors  with  the  amount,  this  will  not  discharge  their  lien.  Wrout 
V.  Dawes,  25  Bea.  369. 

If  the  vendor  knows  that  the  purchase  is  made  by  trustees,  and  he 
allows  one  of  them  to  retain  the  purchase-money  or  part  of  it  in  his 
own  hands  unknown  to  his  co-trustees,  the  lien  is  gone  for  the  amount 
so  retained.  White  v.  Wakefield,  7  Sim.  401 ;  see  Price  y.  Blakemore, 
6  Bea.  507 ;  Muir  v.  Jolly,  26  Bea.  143.  The  lien  is  not  in  general 
discharged  by  the  vendor  taking  security  for  the  purchase-money,  as 
a  bond,  bill  or  note  {Grant  v.  Mills,  2  V.  &  B.  306  ;  Winter  y.  Ld. 
Anson,  3  Euss.  488  ;  see  Mackreth  v.  Symmons,  15  Ves.  329),  unless 
under  circumstances  clearly  showing  that  it  was  his  intention  to  rely 
not  upon  the  security  of  the  estate  but  solely  upon  the  personal  credit 
of  the  purchaser.  Thus  there  is  no  lien  where  the  conveyance  is  in 
consideration  of  a  security,  as  a  covenant  or  bond,  which  is  taken  in 
substitution  for  the  price,  and  which  is  acknowledged  to  be  received  as 
the  consideration  for  the  conveyance.  Parrott  v.  Sweetland,  3  M.  & 
K.  655.  When  an  estate  is  sold  for  an  annuity  the  lien  will  exist, 
although  a  bond  is  taken  for  securing  payment.  T.ardiffe  y.&criiyhan, 
cited  1  B.  C.  C.  422  ;  Matthew  v.  Bowler,  6  Ha.  110 ;  Sug.  V.  &  P. 
14th  ed.  676.  But  otherwise  if  it  appears  that  the  vendor  intended  to 
rely  upon  the  security  alone,  and  that  the  bond  was  the  consideration  for 
the  conveyance.  Buckland  v.  Pocknell,  13  Sim.  406  ;  Dyke  Y.Jten- 
dall,  2  D.,  M.  &  G.  209  ;  Dixon  v.  Gayfere,  1  De  G.  &  J.  655.  And 
the  lien  will  be  excluded  when  it  is  clear  that  the  vendor  intended  to 
rely  not  upon  the  security  of  the  premises  but  upon  another  mode 
for  payment  of  the  purchase-money.  In  re  Brentwood,  dc.  Co.  4  Ch. 
D.  562. 

Taking  a  mortgage  of  part  of  the  estate  discharges  the  lien  as  to 
the  rest.  Capper  v.  Spottiswoode,  Taml.  21 ;  see  Bond  v.  Kent,  2 
Ver.  281 ;  Hughes  v.  Kearney,  1  Sch.  &  L.  135.  So  a  mortgage  of 
another  estate  (Nairn  v.  Prowse,  6  Ves.  752,  760)  discharges  the  lien 
on  the  estate  sold,  where  an  intention  can  be  collected  exclusively  to 
rely  upon  the  security  of  the  mortgage.  See  Mackreth  v.  Symmons, 
15  Ves.  329  ;  cons.  Dixon  v.  Gayfere,  1  De  G.  &  J.  665.  A  vendor 
who  takes  a  security,  available  at  law,  for  his  purchase-money,  must 
elect  whether  he  will  proceed  at  law  or  in  equity  ;  he  cannot  pursue 
both  remedies  at  the  same  time.     Barker  v.  Smark,  3  Bea.  64. 

The  unpaid  vendor  of  land  taken  by  a  railway  company  is,  as  a 
general  rule,  entitled  to  a  lien  like  an  ordinary  vendor,  and  for  money 
payable  as  compensation  for  damage  by  severance,  unless  the  compen- 
sation is  the  subject  of  a  separate  agreement.  He  is  not  deprived  of 
his  lien  by  a  deposit  and  bond  under  the  85th  section  of  the  Lands 
Clauses  Consolidation  Act  (8  Vict.  c.  18).  Walker  v.  Ware,  dc.  B. 
Co.,  L.  E.,  1  Ec[.  195 ;  Wing  v.  Tottenham,  dc.  E.  Co.,  L.  E.,  3  Ch. 
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740.  But  where  the  consideration  for  the  conveyance  is  a  rent-charge, 
there  is  no  lien.  E.  Jersey  v.  Briton,  dc.  Co.,  L.  E.,  7  Eq.  409. 
The  court  will  not  enforce  the  lien  of  a  vendor,  who  has  sold  land  to 
a  railway  company,  by  an  injunction  restraining  the  company  from 
using  the  railway,  but  will  direct  it  to  be  sold,  in  the  meantime 
appointing  a  receiver.  The  sale  will  be  free  from  all  claims  of  the 
company  and  persons  claiming  through  the  company.  Mumis  v.  Isle 
of  Wight  R.  Co.,  L.  R.,  5  Ch.  414,  420 ;  Lycett  v.  Stafford,  dc.  R. 
Co.,  L.  R.,  13  Eq.  261 ;  see  Bp.  of  Winchester  v.  Mid  Hants  R.  Co., 
L.  R.,  5  Eq.  17 ;  Cosens  v.  Bognor  R.  Co.,  L.  R.,  1  Ch.  594;  Pell 
V.  Northampton  R.  Co.,  L.  R.,  2  Ch.  100;  E.  St.  Germans  v.  Crys. 
Pal.  R.  Co.,  L.  R.,  11  Eq.  568.  Where  land  is  taken  by  a  railway 
company,  and  the  purchase-money  is  ascertained  by  arbitration  under 
the  Lands  Clauses  Act,  1845,  the  vendor  is  not  entitled  to  a  lien 
on  the  land  sold,  for  the  costs  of  the  arbitration  payable  to  him 
by  the  company.  E.  Ferrers  v.  Staff,  and  Uttoxeter  R.  Co.,  L.  R., 
13  Eq.  524. 

The  purchased  estate,  whether  descending  on  the  purchaser's  heir 
or  devisee,  and  the  personal  property  of  the  purchaser,  will  be  mar- 
shalled, so  that  if  the  vendor  be  paid  out  of  the  latter,  and  thereby  a 
creditor  is  disappointed,  the  lien  will  subsist  in  favour  of  the  latter. 
Trimmer  v.  Bayne,  9  Ves.  209,  and  the  cases,  ante,  p.  40.     The 
lien  prevails  against  the  purchaser  and  those  claiming  under  him  as 
volunteers,  or  even  if  they  gave  value,  if  they  had  notice  {Mackreth 
V.  Symmons,  15  Ves.  329  ;  Frail  v.  Ellis,  16  Bea.  350) ;  but  otherwise 
as  regards  purchasers  for  value  without  notice.     Sug.  V.  &  P.  14th  ed. 
680.     And  if  the  vendor  remains  in  possession  as  tenant  to  the  pur- 
chaser, this  will  not  be   notice  that  the  purchase-money  is  unpaid. 
White  V.  Wakefield,  7  Sim.  401.     Assignees  of  a  bankrupt  vendor  are 
entitled  to  the  benefit  of  the  lien.     Grant  v.  Mills,  2  V.  &  B.  809. 
If  the  vendor  parts  with  the  deeds,  and  they  are  deposited  with  an 
equitable  mortgagee  without  notice,  the  latter  has  a  better  equity,  and 
his  claim  will  rank  before  the  lien.     Rice  v.  Rice,  2  Drew.  73  ;   Smith 
V.  Evans,  28  Bea.  69.     It  seems  that  the  lien  follows  the  assignment 
of  the  purchase-money  by  the  vendor,  though  by  parol   {Dryden  v. 
Frost,  3  M.  &  C.   670) ;  but  the  assignee  will  take  subject  to  the 
vendor's  incumbrances.     See  Lacey  v.  -Ingle,  2  Ph.  413.     The  right 
to  the  lien,  if  assigned,  can  only  be  made  available  to  the  extent  of 
the  unpaid  purchase-money.     Rayne  v.  Baker,  1  Giff.  241.     Where 
the  purchase-money  is  payable  by  instalments,  some  or  one  of  which 
is  due,  the  court,  in  making  an  order  for  payment  of  it,  will  give 
liberty  to  apply  in  respect  of  future  instalments.     Nives  v.  Nivcs,  15 
Ch.  D.  649.    A  vendor  of  land  situate  in  a  register  county,  part  of 
whose  purchase-money  remains   unpaid,  is  under  no   obligation  to 
obtain  for  the  unpaid  amount  any  written  security  which  can  be  regis- 
tered, but  is  entitled  to  rely  simply  on  his  equitable  lien,  which  he  can 
enforce  against  sub-purchasers  who  have  notice  of  it,  actual  or  con- 
structive.    And  such  a  vendor  will  not,  by  registering  the  conveyance 
to  his  purchaser,  if  he  retains  the  deed  in  his  possession,  lose  his  lien 
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as  against  sub-purchasers  from  the  original  purchaser.  Kettlewell  v. 
Watson,  26  Ch.  D.  501.  But  if  the  vendors  know  that  the  purchasers 
■want  the  deed  of  conveyance  registered  for  the  purpose  of  seUing,  and 
they  do  sell  the  land  in  lots,  and  by  their  conduct  in  registering  the 
deed  have  led  the  sub-purchasers  to  believe  that  the  purchasers  had 
power  to  dispose  of  the  land  as  absolute  owners,  the  vendors  will  be 
held  to  have  waived  their  lien  and  cannot  enforce  it  against  the  sub- 
purchasers,    lb. 

Purchaser's  Lien.]  A  purchaser  has  a  lien  on  the  estate  for  his 
deposit  or  paid  part  of  the  purchase-money,  if  the  sale  goes  off  by 
reason  of  the  vendor  being  unable  to  make  a  good  title  {Wythes  v. 
Lee,  3  Drew.  406 ;  Aheraman  v.  Wickens,  L.  E.,  4  Ch.  101 ;  see 
Mycock  V.  Beatson,  13  Ch.  D.  384),  with  interest  at  4  per  cent,  and 
costs,  if  the  vendor  files  a  bill  which  is  dismissed  {Turner  v.  Marriott, 
L.  K.,  3  Eq.  744)  ;  but  not  where  the  contract  or  sale  is  illegal 
(Eiring  v.  Osbaldiston,  2  M.  &  C.  53,  88) ;  or  the  purchaser  is  in 
default  in  abandoning  the  contract.  Dhm  v.  Grant,  5  De  G.  &  S. 
451.  The  lien  prevails  against  a  subsequent  mortgagee  of  the  vendor 
with  notice.     Watson  v.  Eose,  10  H.  L.  C.  672. 
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Irrespective  of  Covenant]  As  to  a  purchaser's  right  to  compensa- 
tion after  conveyance  for  misrepresentations  or  mistakes  in  the  particu- 
lars where  there  is  the  usual  compensation  clause,  the  authorities  are  not 
quite  uniform.  In  Cann  v.  Cann  (3  Sim.  447) ;  Bos  v.  Helsham  (L.  R., 
2  Eq.  72) ;  and  Palmer  v.  Johnson  (L.  E.,  13  Q.  B.  D.  351),  there  was 
a  misrepresentation  as  to  the  rental  of  property ;  in  Re  Turner  and 
Skelton  (13  Ch.  D.  130),  as  to  the  quantity  of  land  sold,  and  in  each 
case  the  purchaser  was  held  entitled  to  compensation.  But  in  Man  son 
V.  Thacker  (L.  R.,  7  Ch.  620),  where  property  was  described  as  being 
available  for  building  purposes,  which  it  was  not,  by  reason  of  an 
underground  culvert  which  the  purchaser  could  not  interfere  with,  and 
which  was  not  discovered  until  after  the  conveyance,  it  was  held  that 
the  purchaser  was  not  entitled  to  compensation.  This  case,  however, 
is  inconsistent  with  the  other  cases  cited,  and  decided  previously  and 
subsequently  to  it,  and  must  be  looked  upon  as  overruled.  There  is 
more  difficulty,  however,  with  regard  to  the  following  cases,  in  which 
there  was  no  compensation  clause.  In  Besley  v.  Besley  (9  Ch.  D.  103), 
A.  agreed  to  grant  B.  an  underlease  for  the  residue  of  A.'s  term, 
which  he  thought  was  for  twenty-three  years.  The  underlease  was 
accordingly  granted  for  this  term.  It  was  afterwards  discovered  that 
A.'s  term  was  only  sixteen  years.  B.  neither  inspected  the  original 
kase  nor  emploj'ed  any  solicitor,  and  he  was  held  not  entitled  to  com- 
pensation. In  this  case  there  would  seem  to  have  been  no  representa- 
tion by  A.  that  his  term  was  twenty-three  years,  otherwise  than  in  the 
grant  of  that  term.  In  Joliffe  v.  Baker  (11  Q.  B.  D.  255),  a  vendor, 
during  the  negotiations  for  the  sale,  made  a  representation  to  the  pur- 
chaser, bond  fide,  and  believing  it  to  be  true,  that  the  pieces  of  land 
sold  contained  three  acres,  whereas  in  truth  they  contained  a  less 
quantity,  and  after  completion  of  the  contract  and  execution  of  the 
conveyance,  the  purchaser  sought  to  recover  compensation  from  the 
vendor  for  the  false  representation,  it  was  held  that,  after  completion, 
such  compensation  could  not  be  recovered  unless  there  had  been  fraud 
or  the  breach  of  some  contract  or  warranty  contained  in  the  convey- 
ance, and  therefore  the  action  would  not  lie.  In  Allen  v.  Richardson 
(13  Ch.  D.  524),  there  was  a  statemsnt  that  a  release  of  a 
covenant  would  be  executed  by  the  freeholder  of  the  property,  the  re- 
lease being  material.  The  conveyance  was  executed,  and  afterwards 
the  purchaser  discovered  that  the  release  would  not  be  eifectual  with- 
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out  the  concurrence  of  another  party  who  refused  to  concur,  and  it  was 
held  that  compensation  could  not  be  given  and  that  the  purchaser  was 
bound.  Perhaps  the  three  last  cases  might  be  distinguished  from 
those  previously  cited,  where  compensation  was  given  upon  the  ground 
that  there  was  no  compensation  clause,  but  for  the  language  used  in 
the  judgments  in  Palmer  v.  Johnson  (13  Q.  B.  D.  351).  Thus  Brett, 
M.E.  {ib.  p.  356),  states  that  Besley  v.  Besley  (9  Ch.  D.  103)  and 
Allen  V.  Richardson  (13  Ch.  D.  524)  are  not  law,  and  that  if  the  judg- 
ment in  Joliffe  v.  Baker  (11  Q.  B.  D.)  conflicted  with  Cann  v.  Cann 
(3  Sim.  447)  and  Bos  v.  Helsham  (L.  E.,  2  Ex.  72)  it  could  not  be 
upheld ;  and  Bowen  and  Fry,  L.JJ.,  use  similar  language  (13  Q.  B. 
D.  p.  358)  in  commenting  on  Manson  v.  Thacker  (7  Ch.  D.  620), 
Besley  v.  Besley,  and  Allen  v.  Richardson  (sup.).  These  cases,  there- 
fore, together  with  Joliffe  v.  Baker  (sup.),  must  now  be  considered 
with  reference  to  the  judgments  in  Palmer  v.  Johnson  (sup.). 

It  has  been  stated  in  what  cases,  when  there  is  a  mistake  as  to  what 
is  sold,  equity  will  upon  that  ground  refuse  to  enforce  the  contract. 
But  after  the  completion  of  the  contract,  a  strong  case  must  be  made 
out  for  the  court  to  set  aside  the  conveyance.  For,  as  a  general  rule, 
the  mistake  of  vendors  or  conveying  parties  as  to  their  rights  and  in- 
terests in  the  property  conveyed  will  not  affect  the  purchaser.  Maiden 
v.  Menill,  2  Atk.  8 ;  Marshall  v.  Collett,  1  Y.  &  C.  238. 

All  the  rights  of  the  conveying  parties  in  the  estate  sold  will  be 
considered  as  transferred,  unless  there  be  an  express  exception.  Evans 
V.  Jones,  Kay,  29  ;  Att.-Gen.  v.  Ewelme  Hospital,  17  Bea.  366,  385. 
Upon  the  principle  which  has  been  stated,  a  mutual  mistake  as  to  the 
length  and  value  of  a  term  or  other  interest  discovered  long  after  the 
conveyance,  affords  no  ground  for  relief  (Okill  v.  Whittaker,  2  Ph. 
338),  nor  a  mistake  as  to  the  quantity  sold.  Ib.  Both  parties  in 
such  cases  intended  to  deal  with  the  particular  property  which  was 
conveyed,  although  both  were  under  an  erroneous  impression  as  to  the 
particular  interest  or  quantity  conveyed  and  consequent  value.  But 
where  something  is  conveyed  by  mistake  which  is  foreign  to  the  con- 
tract, and  which  neither  party  supposed  he  was  dealing  with,  the 
mistake,  if  mutual,  will  be  corrected.  See  as  to  the  general  doctrine. 
Cooper  V.  Phibbs,  L.  R.,  2  H.  L.  149,  and  the  cases  cited  ante,  pp.  90, 
91.  It  has  even  been  held,  that  when  the  mistake  is  on  one  side  only 
it  may  sometimes  be  rectified,  even  after  the  conveyance,  if  the  court 
can  replace  both  parties  in  their  original  position  ;  as  where,  owing  to 
a  mistake  on  the  plan,  more  was  conveyed  by  the  vendor  than  was  pur- 
chased, but  the  purchaser  had  the  option  of  being  released  from  the 
contract.  Harris  v.  Pepperell,  L.  E..,  5  Eq.  1.  In  this  case  a  correct 
plan  was  actually  sent  by  the  vendor's  solicitor  to  the  purchaser's  soli- 
citor, but  through  mistake  an  incorrect  plan  was  put  on  the  convey- 
ance (ib.  p.  2),  and  the  conveyance  was  executed  with  this  plan  upon 
it.  Where  there  is  a  mutual  mistake  in  a  deed  or  contract,  the  remedy 
is  to  rectify  it  by  substituting  the  terms  really  agreed  to.  Where  the 
mistake  is  unilateral,  the  remedy  is  not  rectification  but  rescission, 
but  the  court  may  give  to  a  defendant  the  option  of  taking  what  the 
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plaintiff  meant  to  give  in  lieu  of  rescission.  Paget  v.  Marshall,  28 
Ch.  D.  255.  If  the  vendor  in  the  agreement  for  sale  stipulates  for 
any  particular  right,  he  should  reserve  it  in  the  conveyance.  Teebay 
V.  Manchester,  dc.  R.  Co.,  24  Ch.  D.  572. 

When  property  is  purchased,  but  through  fraud  or  mistake  it  is 
omitted  from  the  conveyance,  the  purchaser  is  entitled  to  have  it  con- 
veyed to  him  (Thomas  v.  Dains,  1  Dick.  301 ;  see  Cass  v.  Waterhoiise, 
Pr.  Ch.  29),  and  if  in  the  meantime  it  has  been  conveyed  by  mistake 
to  a  person  who  did  not  purchase  it,  he  will  be  a  trustee  for  the  pur- 
chaser. Leuty  V.  Hillas,  2  De  G.  &  J.  110 ;  4  Jur.,  N.  S.  1166  ;  see 
Oxwick  V.  Brockett,  1  Eq.  Ca.  Ab.  355.  Again,  if  a  person  through 
mistake  buys  his  own  property,  he  may  recover  back  the  purchase- 
money.  Bingham  v.  Bingham,  1  Ves.  sen.  126  ;  Cochrane  v.  Willis, 
L.  E.,  1  Ch.  58.  So  it  seems  may  a  purchaser  who  buys  an  interest, 
thinking  it  is  a  subsisting  interest,  but  in  point  of  fact  it  has  deter- 
mined ;  as  a  remainder,  after  an  estate  tail,  which  has  been  barred. 
Hitchcock  V.  Giddings,  4  Pr.  135  ;  see  Ridgway  v.  Sneyd,  Kay,  635  ; 
Strickland  v.  Turner,  7  Ex.  208.  Mere  inadequacy  or  unreasonable- 
ness of  price  is  not  in  general  a  bar  to  a  suit  for  specific  performance 
(ante,  p.  1131),  nor  a  fortiori  is  it  a  ground  for  setting  aside  the  pur- 
chase and  conveyance.  Givynne  v.  Heaton,  1  B.  C.  C.  1 ;  Stilwell  v. 
Wilkins,  Jac.  280,  282  ;  Cockell  v.  Taylor,  15  Bea.  115.  But  when 
the  consideration  is  grossly  inadequate,  the  conveyance  being  executed 
a  very  short  time  before  the  vendor's  death,  without  independent  pro- 
fessional assistance,  the  conveyance  will  be  set  aside  (lb. ;  Clark  v. 
Malpas,  31  Bea.  80 ;  Longmate  v.  Ledger,  2  Giff.  157 ;  Baker  v. 
Monk,  10  Jur.,  N.  S.  691 ;  Harrison  v.  Guest,  8  H.  L.  C.  481),  for  a 
case  of  this  kind  cannot  be,  or  can  hardly  be,  distinguished  from  fraud. 

The  absence  of  professional  advice  to  guide  a  purchaser  is  always 
an  important  circumstance  in  cases  of  this  description.  Where  a 
solicitor  who  was  also  a  mortgagee  took  a  conveyance  from  the  mort- 
gagor, a  day  labourer,  who  had  no  independent  legal  advice,  it  was 
held,  that  the  deed  would  not  be  valid  unless  the  circumstances  were 
all  explained  to  the  mortgagor,  and  that  the  onus  of  showing  that  this 
was  done  lay  on  the  solicitor.  Frees  v.  Coke,  L.  E..,  6  Ch.  645.  So 
a  conveyance  will  be  set  aside,  if  the  purchaser  takes  advantage  of  the 
behef  of  the  vendor  that  he  has  not  a  good  title,  the  price  being  fixed 
upon  the  assumption  that  he  has  not,  the  purchaser,  however,  know- 
ing, and  concealing  the  fact,  that  he  has.  Summers  v.  Griffiths,  35 
Bea.  27.  And  if  the  transaction  is  between  persons  who  are  disabled 
from  contracting  with  each  other  according  to  the  general  principles 
of  the  court,  as  trustee  and  cestui  que  trust,  attorney  and  client,  &c. 
(ante,  p.  1039),  the  court  will  set  aside  the  sale  and  conveyance.  This 
subject  has  already  been  considered,  ante.  Chap.  II.  ;  and  see  Adams 
V.  Sworder,  10  Jur.,  N.  S.  223.  In  cases  of  this  description  fraud 
should  not  be  charged  unless  it  can  be  proved,  or  it  may  affect  the 
right  to  relief  on  other  sufficient  grounds.  See  Curson  v.  Belworthy, 
3  H.  L.  C.  742  ;  Price  v.  Berrington,  3  Mac.  &  G.  486 :  cons.  Espey 
V.  Lake,  10  Ha.  260,  264. 
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Again,  a  eoiiTeyance  will  sometimes  be  set  aside  upon  the  ground 
of  misrepresentation  by  the  vendor.  The  general  doctrine  as  to  mis- 
representation has  already  been  stated,  ante,  p.  95.  As  applied  to 
the  case  of  vendor  and  purchaser  after  the  execution  of  the  convey- 
ance, it  must  be  borne  in  mind  that  there  is  a  marked  distinction 
between  what  is  necessary  to  resist  a  suit  for  specific  performance  and 
to  support  a  suit  to  set  aside  a  deed  executed  and  an  arrangement 
completed.  Per  Lord  Cottenham,  Vigers  v.  Pike,  8  CI.  &  F.  645  ; 
and  see  Wilde  v.  Gibson,  1  H.  L.  C.  605  ;  Brett  v.  Clotcser,  5 
C.  P.  D.  376 ;  and  as  to  a  principal  being  bound  by  the  fraud  or  mis- 
representation of  his  agent,  Cornfoot  v.  Fowke,  6  M.  &  W.  358; 
Fuller  V.  Wilson,  3  Q.  B.  58.  Where  a  sale  is  set  aside,  the  trans- 
action will  be  considered  as  in  the  nature  of  a  mortgage,  the  purchaser 
being  entitled  to  the  money  he  has  paid  and  interest,  after  deducting 
what  he  has  received.  See  Givynne  v.  Heaton,  1  B.  C.  C.  1 ; 
Summers  v.  Griffiths,  85  Bea.  27.  As  to  annual  rests,  see  Frees  v. 
Coke,  L.  E.,  6  Ch.  645.  When  the  property  is  in  lease,  the  vendor 
being  lessor,  the  purchaser,  after  the  purchase  is  completed,  is 
entitled  to  the  current  quarter's  or  half-year's  rent,  but  not  to 
arrears  of  rent  actually  due  before  the  conveyance.  Flight  v.  Bentley, 
7  Sim.  149.  It  is  a  proper  precaution,  and  one  which  should  always 
be  taken,  to  procure  the  vendor's  signature  to  a  notice  requiring  the 
tenants  of  the  purchased  property  to  pay  their  future  rents  to  the 
purchaser.  A  purchaser  may  also  avail  himself  of  a  notice  to  quit 
given  by  his  vendor,  and  generally  has  in  respect  of  the  property  pur- 
chased the  same  rights  as  his  vendor  had. 

After  the  conveyance  the  purchaser  would,  it  is  considered,  be 
entitled  to  any  policy  of  insurance  against  fire  effected  by  the  vendor 
and  in  force  at  the  time  of  completion,  and  an  indorsement  is  usually 
made  on  the  policy  that  the  interest  is  assigned  to  the  purchaser.  At 
all  events,  the  vendor  would  then  cease  to  have  any  rights  as  against 
the  insurance  oifice.  See  Gollingridge  v.  R.  Ex.  Assur.,  3  Q.  B.  D. 
173.  Per  Lush,  J.,  ib.  177.  As  we  have  seen,  however,  it  has  been 
held  that  this  right  does  not  exist  during  the  period  between  the  con- 
tract and  completion.  Poole  v.  Adams,  12  W.  E.  683  ;  and  the  cases 
cited  ante,  p.  1095;  cons.  Garden  v.  Ingram,  23  L.  J.,  Ch.  478; 
Lees  V.  Whiteley,  L.  E.,  2  Eq.  148,  149.  In  effect  the  difficulty 
rarely  arises,  owing  to  what  is  understood  to  be  the  practice  of  insur- 
ance offices,  to  repair  or  rebuild  in  ordinary  cases,  and  not  to  pay  the 
insurance  money.  It  would  seem,  too,  that  a  purchaser  though  before 
completion  would  be  entitled  to  avail  himself  of  the  14  Geo.  3,  c.  78, 
s.  83,  if  he  gave  notice  to  the  insurance  company  before  they  paid 
over  the  insurance  money  to  the  vendor.  In  a  case  in  which  the 
questions  arising  on  this  point  were  very  much  considered  {Rayner 
V.  Preston,  14  Ch.  D.  297  ;  aff.  18  Ch.  D.  1,  James,  L.J.,  diss.), 
the  money  was  paid  before  the  company  had  notice  of  the  contract  of 
purchase.  14  Ch.  D.  297.  See  ante,  p.  547.  If  a  purchaser  leaves 
the  deeds  negligently,  but  without  fraud,  in  the  hands  of  the  vendor, 
who  subsequently  fraudulently  sells  again,  and  delivers  the  deeds  to 


RESPECTIVE   RIGHTS   AFTER   COMPLETION.  1179 

the  second  purchaser,  it  has  been  held  that  the  first  purchaser  or  his 
vendee  may  nevertheless  maintain  trover  for  them.  Harrington  v. 
Price,  3  B.  &  Ad.  170.  Obviously,  however,  it  is  a  dangerous  thing 
for  the  purchaser  to  leave  his  deeds  in  the  possession  of  the  vendor. 

In  respect  of  the  Vendor's  Covenants  for  Title.]  A  purchaser 
who  is  evicted  after  payment  of  the  purchase-money,  under  a  mistake 
as  to  the  title,  but  before  the  execution  of  the  conveyance  by  all  the 
necessary  parties,  may  recover  back  his  purchase-money  (see  Cripps 
V.  Reade,  6  T.  E.,  606) ;  but  he  cannot,  after  the  conveyance  is  duly 
executed,  withhold  payment  of  the  purchase-money,  unless  the  cove- 
nants for  title  extend  to  the  acts  of  the  evicting  party.  Thomas  v. 
Powell,  2  Cox,  394.  But  he  may  apply  the  unpaid  purchase-money 
in  the  discharge  of  incumbrances  created  by  the  vendor.  Sug.  V.  & 
P.  452 ;  see  Tourville  v.  Naish,  3  P.  W.  306.  In  general,  unless 
in  these  exceptional  cases  and  those  mentioned  a/iie,  p.  1178,  after  the 
conveyance,  the  purchaser  has  no  remedy  against  the  vendor  in  respect 
of  defects  in  the  title  or  other  matters,  unless  under  the  vendor's 
covenants.  Serjt.  Maynard's  case,  Fr.  Ch.  1 ;  Wakeinan  v.  Dss.  of 
Rutland,  3  Ves.  233—235  ;  see  Tylee  v.  Webb,  14  Bea.  14.  As  a 
general  rule,  when  a  purchaser  is  compelled  to  resort  to  the  covenants 
in  his  conveyance,  it  is  upon  the  ground  of  the  breach  of  one  of  the 
covenants  for  right  to  convey,  for  quiet  enjoyment,  or  for  further 
assurance.  These  are  all  real  covenants,  and  if  properly  entered  into, 
run  with  the  land.  Campbell  v.  Leids,  3  B.  &  Al.  392  ;  Sug.  V.  & 
P.,  14th  ed.,  576  et  seq.  If  they  are  under  the  Conveyancing  Act, 
1881,  see  ante,  p.  1164. 

When  there  is  a  grantee  to  different  specified  uses,  as  to  A.  and  his 
heirs  to  the  use  of  B.  for  life,  with  various  remainders  over,  the  cove- 
nants should  be  with  A.,  and  the  benefit  of  them  is  transferred  with 
the  land  to  the  several  persons  taking  the  legal  estate.  In  other 
cases  the  covenants,  in  order  that  they  may  run  with  the  land,  should 
be  entered  into  with  the  person  having  the  legal  estate.  1  Dav.  Conv. 
Pr.,  4th  ed.,  116. 

With  respect  to  copyholds  it  has  been  held,  that  if  the  covenants 
for  title  are  contained  in  the  covenant  to  surrender,  they  will  run, 
although  executed  before  the  surrender  and  before  the  purchaser  has 
the  legal  estate.  Riddell  v.  Riddell,  7  Sim.  529.  Covenants  will 
run  with  each  portion  of  the  land  if  divided.  Sug.  V.  &  P.  586,  592 ; 
9  Jarm.  Conv.  by  Sw.  366;  see  Badeley  v.  Vigurs,  4  E.  &  B.  71.  As 
to  covenants  running  with  the  land  in  respect  of  incorporeal  heredita- 
ments, see  Martyn  v.  Williams,  1  H.  &  N.  817.  The  usual  quahfied 
covenant  for  right  to  convey  has  been  held  not  to  be  broken  by  an 
acknowledgment  by  the  vendor  prior  to  the  sale  that  some  of  his 
windows,  &c.,  were  encroachments  in  respect  of  another's  property,  or 
by  an  agreement  to  make  annual  payment  in  respect  of  them. 
Thackeray  v.  Wood,  6  B.  &  S.  766.  But  it  would  have  been  other- 
wise, if  there  had  been  either  an  absolute  covenant  for  title,  or  a  cove- 
nant for   quiet  enjoyment.     Per  Martin,  B.,  S.   C,  p.  775.     The 
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covenant  for  quiet  enjoyment,  free  from  incumbrances,  is  usually 
limited  to  the  acts  of  those  claiming  under  a  lawful  title  {Dudley  v. 
Folliott,  3  T.  E.  584),  unless  some  particular  person  is  named,  iu 
which  case  any  disturbance  by  him,  tortious  or  not,  will  be  a 
breach  of  the  covenant  {Nash  v.  Palmer,  5  M.  &  S.  374),  or  unless 
the  claim  to  title,  though  wrongful,  is  on  the  part  of  the  covenantor 
himself,  his  heirs  or  executors.  Lloyd  v.  Tomkies,  1  T.  E.  671 ; 
9  Jarm.  Conv.  by  Sw.  376.  See  Howard  v.  Maitland,  11  Q.  B.  D. 
695.  An  appointee  under  a  power  which  the  appointor  concurred  in 
creating  is  a  person  claiming  under  him.  Hurd  v.  Fletcher,  1  Doug. 
43 ;  Calvert  v.  Sebright,  15  Bea.  156 ;  see  Carpenter  v.  Parker,  3 
C.  B.,  N.  S.  206. 

So  a  son,  tenant  in  tail  under  a  settlement  made  by  his  father,  who 
was  tenant  in  fee,  is  a  person  claiming  -under  him.  Evans  v. 
Vaughan,  4  B.  &  C.  261.  And  the  widow  of  the  covenantor  claiming 
dower  is  a  person  claiming  under  him.  Godb.  333.  Where  a  tenant 
for  life  and  a  remainderman  in  tail  demised  to  A.,  and  he  sub-leased 
to  B.,  v?ith  a  covenant  for  quiet  enjoyment,  extending  to  his  acts 
neglect  or  default,  this  was  held  not  to  be  broken  by  an  eviction  on  the 
part  of  the  next  remainderman  in  tail.  Woodhouse  v.  Jenkins,  9 
Bing.  431. 

The  covenant  for  quiet  enjoyment  will  be  broken  by  an  action  being 
brought  which  interferes  with  the  title  or  possession  {Hunt  v.  Danvers, 
T.  Eaym.  370) ;  or  by  the  obstruction  of  a  necessary  right  of  way  by  a 
person  claiming  title  {Morris  v.  Edgington,  3  Taun.  24) ;  but  not  by  a 
tortious  eviction  {Dudley  v.  Folliott,  3  T.  E.  584).  A  decree  in  a  suit 
in  Chancery,  after  the  conveyance,  in  which  the  plaintiff,  though  not 
a  party,  was  represented  as  being  one  of  a  class  of  persons  against 
whom  the  suit  was  brought,  and  by  the  decree  the  land  so  conveyed 
by  the  defendant  was  declared  to  be  subject  to  a  general  right  of 
common  over  it,  is  not  alone,  without  any  entry  or  actual  disturbance 
of  the  plaintiff  in  his  possession,  a  breach  of  the  defendant's  covenant 
for  quiet  enjoyment.  Hmvard  v.  Maitland,  11  Q.  B.  D.  695.  In 
this  case  Brett,  M.E.  (p.  701),  adopted  the  rule  as  stated  in  1  Shep- 
pard's  Touchstone  (p.  171),  that  "in  all  cases  where  any  person  hath 
title  the  covenant  is  not  broken  until  some  entry  or  other  actual  dis- 
turbance be  made  upon  his  title."  On  eviction  a  covenantee  can 
recover  for  buildings  erected  on  the  land.  Bunny  v.  Hopkinson,  27 
Bea.  565.  Where  there  is  a  breach  of  covenant,  the  plaintiff  may 
recover,  not  only  the  amount  of  what  he  may  have  paid  and  expenses 
incidental  to  the  purchase,  but  also  the  value  (if  any)  of  the  property 
of  which  he  has  been  deprived,  over  and  above  the  purchase-money 
paid.  Lock  v.  Furze,  L.  E.,  1  C.  P.  441 ;  Jenkins  v.  Jones,  9 
Q.  B.  D.  128.  The  Statute  of  Limitations  runs,  not  from  the  execu- 
tion of  the  conveyance,  but  from  the  time  of  the  breach  of  covenant, 
and  this  is  from  the  time  of  the  quiet  enjoyment  being  disturbed. 
Vane  v.  Ld.  Barnard,  Gilb.  6 ;  Sug.  V.  &  P.,  14th  ed.,  610.  Under 
the  covenant  for  further  assurance,  the  covenantee  or  those  claiming 
under  him  may  require  the  vendor  to  make  good  a  defective  convey- 
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ance  by  conveying  sucli  estate  or  interest  in  the  property  as  the  vendor 
has,  and  is  under  the  covenant  bound  to  convey.  The  covenant 
will  be  enforced  in  equity,  although  not  running  with  the  land  at  law. 
Thus,  where  copyhold  lands  were  conveyed  as  freehold,  the  heir  was 
decreed  to  surrender  them  to  the  purchaser.  Spencer  v.  Boyes,  4 
Ves.  370.  The  defective  assurance  must  be  made  good  by  the 
vendor  and  those  claiming  under  him  as  assignees  {Pye  v.  Daubuz,  3 
B.  C.  C.  595)  ;  or  purchasers  for  value  with  notice.  Jennings  v. 
Moore  and  Blincorne,  2  Ver.  609. 

And  if  an  estate  purports  to  be  conveyed,  to  which  the  vendor  at 
the  time  of  the  conveyance  had  no  title,  but  afterwards  acquires  one, 
he  must  convey  the  estate  again.  Taylor  v.  Debar,  1  Ch.  Ca.  274  ; 
Noel  v.  Beidey,  3  Sim.  103,  116  ;  Smith  v.  Baker,  1  Y.  C.  C.  228  ; 
see  Otter  v.  Ld.  Vaux,  6  D.,  M.  &  G.  638.  But  this  equity,  it  is 
said,  will  not  be  enforced  against  the  heu--at-law  of  the  vendor.  Morse 
V.  Faidkner,  1  Ans.  11.  But  this  doctrine  was  disapproved  of  in  a 
case  before  Lord  St.  Leonards.  Jones  v.  Kearney,  1  Dr.  &  "War.  134, 
159.  In  BensUy  v.  Burdon  (2  S.  &  S.  519  ;  aff.  8  L.  J.,  Ch.  85),  it 
was  considered  that  there  was  no  occasion  to  have  recourse  to  equity, 
where  the  conveyance  operated  by  way  of  estoppel,  and  that  the  vendor 
and  those  claiming  under  him  could  not  dispute  it.  See,  as  to  this 
case.  Bight  v.  Bucknell,  2  B.  &  Ad.  278 ;  Sug.  V.  &  P.  14th  ed.  739,  n. ; 
Lloyd  V.  Lloyd,  4  Dr.  &  W.  354,  369 ;  Doe  v.  St07ie,  3  C.  B.  176. 
A  recital  to  create  an  estoppel  must  be  certain  and  precise.  There- 
fore, a  recital  that  a  person  is  seised  of,  or  otherwise  well  entitled  to 
an  estate,  is  not  a  recital  operating  by  estoppel  that  he  is  seised  of  the 
legal  estate,  for  he  may  be  only  entitled  to  the  equitable  estate.  Heath 
v.  Crealock,  L.  E.,  10  Ch.  22.  And  it  may  be  doubted  whether  a 
covenant  that  the  covenantor  has  a  particular  estate  can  be  equivalent 
to  a  positive  statement  that  he  has.  General  Finance,  d-c,  Co.  v. 
Liberator,  d-c,  Soc,  10  Ch.  D.  15.  Indeed,  in  the  last-mentioned 
case,  Jessel,  M.E.,  observed  with  respect  to  estoppels,  ib.,  p.  24,  "  I 
think  I  ought  not  to  attempt  in  any  way  to  extend  this  doctrine 
by  which  falsehood  is  made  to  have  the  effect  of  truth.  The  doctrine 
appears  no  longer  necessary  in  law,  it  appears  no  longer  useful,  and  in 
my  opinion  should  not  be  carried  further  than  a  judge  is  obliged  to 
carry  it."     And  see  Crofts  v.  Middleton,  2  K.  &  J.  194. 

The  right  of  the  purchaser  will  be  enforced  in  equity  by  compelling 
the  vendor  to  execute  a  disentaiUng  deed,  where  the  contract  and  con- 
veyance relate  to  the  fee  or  estate  tail  (see  Pye  v.  Dauhuz,  3  B.  C.  C. 
595) ;  but  not  where  they  relate  in  effect  to  the  life  estate  of  the 
vendor,  although  he  may  be  tenant  in  tail  in  remainder,  and  although 
general  words,  in  themselves,  indicative  of  a  larger  interest,  may  be 
used.  Davis  v.  Tollemache,  2  Jur.,  N.  S.  1181 ;  cons,  the  language 
of  the  habendum,  ib.  1183,  and  Sug.  V.  &  P.  14th  ed.  468.  Under  a 
covenant  that  the  covenantor  has  not  done,  permitted  or  suffered  any 
act  whereby  he  is  prevented  from  conveying,  the  assenting  to  an  act 
which  the  covenantor  could  not  prevent,  is  not  a  breach  of  it  {Hobson 
V.  Middleton,  6  B.  &  C.  295) ;  though  it  would  have  been  other- 
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wise  if  the  words   "or  been  party  or  privy  to"  had  been   added. 
lb.  303. 

In  respect  of  the  Purchaser's  Covenants.]  The  covenants  which 
a  purchaser  usually  enters  into  have  already  been  adverted  to  ante, 
p.  1168.  At  law  it  was  necessary,  in  order  that  a  covenant  might  be 
enforced  as  between  the  covenantee  and  his  assigns  and  the  assigns  of 
the  covenantor,  that  the  covenant  should  run  with  the  land.  Ante, 
p.  654.  Thus,  if  the  purchaser  covenanted  to  pay  a  rent-charge,  and 
took  the  estate  to  such  uses  as  he  should  appoint,  and  in  default  of 
appointmenb  to  himself  in  fee,  and  he  conveyed  to  A.  by  appointment, 
A.  was  in  under  the  appointment,  and  by  the  execution  of  the  power, 
and  was  not  an  assignee  of  the  land  within  the  rule,  and  at  law  the 
covenant  would  not  run  so  as  to  give  the  covenantee  a  right  of  action 
against  him.     Roach  v.  fVadham,  6  Ea.  289. 

So  the  vendor  must  have  had  the  legal  estate  at  the  time  of  the 
conveyance  in  order  that  a  covenant  with  him  might  run,  which  it  would 
not  if  he  had  a  mere  equity  of  redemption,  for  instance.  Webb  v. 
Russell,  3  T.  K.  395 ;  Sug.  V.  &  P.  584.  Cons,  now  the  operation  of 
the  Judicature  Act,  s.  24,  ante,  p.  1  et  seq.,  for  the  objection  to  the 
right  to  sue  at  law  did  not  exist  in  equity,  when  by  construction  of 
equity  the  matter  affected  the  land,  and  bound  the  several  owners  of 
it  for  the  time  being.  ^«ie,  p.  1166;  see  Child  y.  Donglas,  Ka.j,  560, 
infra;  Tulk  v.  Moxhai/,  2  Ph.  774.  An  important  question  sometimes 
arises,  when  land  is  sold  for  building  purposes  in  plots,  as  to  the  rights 
of  vendors  and  purchasers,  and  purchasers  inter  se.  In  general,  in  such 
cases,  purchasers  are  required  to  enter  into  restrictive  covenants,  and 
such  covenants  may  be  enforced  by  the  covenantees  in  equity  by  in- 
junction restraining  any  violation  of  them.  As  regards  the  equities  of 
such  purchasers  inter  se,  if  they  have  entered  into  'mutual  covenants, 
such  covenants  are  capable  of  being  enforced  between  them.  What- 
man V.  Gibson,  9  Sim.  196 ;  Coles  v.  Sims,  Kay,  56.  Frequently, 
however,  perhaps  generally,  the  purchasers  covenant  only  with  the 
vendor,  and  take  neither  a  covenant  from  him  nor  from  each  other. 
In  such  cases  it  was  at  one  time  considered,  that,  notwithstanding  the 
want  of  it,  there  was  or  might  be  an  equity  for  every  one  purchasing 
part  of  the  property  so  circumstanced,  to  enforce  the  covenant  so 
entered  into  with  the  vendor  against  the  purchaser  so  covenanting. 
Child  V.  Douglas,  Kay,  560.  But  this  view  was  advanced,  perhaps 
somewhat  doubtfully,  by  the  learned  judge  himself  (Wood,  V.-C.),  and 
was  qualified  afterwards  (see  S.  C,  2  Jur.,  N.  S.  950),  a  contrary 
opinion  being  indicated  by  K.  Bruce,  L.J.,  in  the  court  of  appeal. 
S.C.,  5  D.,  M.  &  G.  739.  And  in  a  recent  case  {Keates  v.  Lyon,  L. 
Pv,.,  4  Ch.  218),  it  was  held  that  the  rights  of  a  purchaser  in  such 
cases  must  depend  upon  "  clear  evidence  of  intention  and  contract, 
supported  by  mutual  covenants,  and  relating  to  a  particular  and  de- 
fined portion  of  land  agreed  to  be  laid  out  and  dealt  with  according  to 
a  prescribed  plan."  lb.  pp.  224,  225.  In  this  case  all  the  previous 
authorities  were  considered  and  commented  upon.     And  see  Western 
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V.  MacDermott,  L.  E.,  2  Ch.  72.     Where  a  vendor  sells  in  lots,  and 
every  purchaser  is  to  enter  into  restrictive  covenants,  this  may  he  for 
the  benefit  of  the  vendor  or  the  purchasers  inte7-  se  as  well.     It  is  strong 
evidence  that  the  land  is  laid  out  and  sold  in  lots  pursuant  to  a  build- 
ing scheme,  in  which  case  the  purchasers  and  their  assigns  may  enforce 
them  for  their  own  benefit.     See  Keates  v.  Lyon,  L.  E.,  4  Oh.  218  ; 
Master  v.  Hansard,  4  Ch.  D.  718  ;  Renals  v.  Couiishatv,  9  Ch.  D. 
125;  11  Ch.  D.  866;  Nottingham,  dc,  Co.  v.  Butler,  15   Q.  B.  D. 
261,  and  the  judgment,  ib.  268,  269.     Where  A.  purchased  part  of  an 
estate,  and  entered  into  restrictive  covenants  with  the  vendor  who 
retained  the  rest  of  the  estate,  and  afterwards  sold  it  to  B.,  but  with- 
out any  mention  of  these  covenants,  it  was  held  that  they  could  not  be 
enforced  by  B.  against  A.,  or  those  claiming  under  him.     Renals  v. 
Cowlishaw,  11  Ch.  D.  866.     But  a  covenant  by  a  purchaser  with  a 
vendor,  his  heirs  and  assigns,  only  to  build  in  a  particular  manner, 
may  be  enforced  at  the  instance  of  a  subsequent  purchaser,  an  assign 
of  the  covenant,  and  the  representatives  (by  transfer  of  a  mortgage)  of 
the  original  covenantee.     Ld.  Manners  v.  Johnson,  1   Ch.  D.  673. 
Qu.  whether  the  subsequent  purchaser  could  not  have  sued  alone, 
cons,  the  judgment,  p.  681.     If  the  covenant  is  only  to  be  personally 
binding  on  the  covenantor  during  his  possession,  it  will  be  restricted 
accordingly.     Gaskin  v.  Balls,  13   Ch.  D.  324 ;    comp.  Baxter  v. 
Boicer,  23  W.  E.  805.     If  restrictive  covenants  are  entered  into  for 
the  benefit  of  the  vendor's  adjoining  property,  and  from  subsequent 
acts  on  the  part  of  the  vendor  or  those  claiming  under  him,  such  cove- 
nants cease  to  be  necessary,  and  in  some  instances  some  of  the  cove- 
nantors have  been  released  from  them,  they  cannot  afterwards  be 
enforced  in  equity  against  the  others.     D.  of  Bedford  v.  Br.  Mus.,  2 
M.  &  K.  552 ;  see  Wilkinson  v.  Hogers,  2  De  G.,  J.  &  S.  62 ;  Peek 
V.  Matthews,  L.  E.,  3  Eq.  515 ;  see  Gaskin  v.  Balls,  13  Ch.  D.  324. 
But  acquiescence  in  slight  breaches  of  covenant,  or  even  committing 
them,  will  not,  or  not  in  every  case,  deprive  a  person  of  the  benefit  of 
a  covenant  to  which  he  would  otherwise  be  clearly  entitled.     Cons. 
Western  v.  MacDermott,  L.  E.,  2  Ch.  72;  Mitchell  \.  Steward,  L.  E., 
1  Eq.  541.     But  acquiescence  in  a  substantial  breach  of  covenant  will. 
Sayers  v.  Collyer,  28  Ch.  D.  103. 

It  is  not  necessary,  to  enable  a  purchaser  to  enforce  a  covenant,  that 
he  should  execute  the  conveyance,  although  it  contains  covenants  on 
his  own  part  with  the  vendor.     Morgan  v.  Pike,  14  C.  B.  478. 
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A  couET  of  equity  gives  no  assistance,  and  "will  not  take  the  least 
step  imaginable,  against  a  purchaser  for  value  without  notice." 
Jerrard  v.  Saunders,  2  Ves.  jun.  458 ;  Wallwyn  v.  Lee,  9  Ves.  24. 
And  the  rule  applies  in  cases  of  mortgage,  a  mortgagee  being  a  pur- 
chaser pro  tanto.  And  if  he  has  possession  of  the  deeds,  he  wiU  not 
be  compelled  to  deliver  them  up,  though  he  may  not  be  able  to  make 
good  his  right  to  the  estate.  lb. ;  Joyce  v.  De  Moleyns,  2  Jo.  &  L. 
374 ;  see  Frazer  v.  Jones,  5  Ha.  475  ;  StacJchouse  v.  Ly.  Jersey,  1  J. 
&  H.  721 ;  cons.  Neivton  v.  Neivton,  L.  R.,  4  Ch.  143 ;  Thorpe  v. 
Holdsworth,  L.  E.,  7  Eq.  139.  Nor  will  he  be  compelled  to  disclose 
any  documents  which  may  weaken  his  title.  Jerrard  v.  Saunders,  2 
Ves.  jun.  454.  Nor  will  equity  take  any  advantage  from  him  by 
means  of  which  he  can  defend  himself  at  law.  Wallwyn  v.  Lee,  sup. 
But  he  cannot  protect  himself  by  taking  a  conveyance  of  the  legal 
estate  vested  in  a  trustee  for  another.  Saunders  v.  Dehew,  2  Ver. 
271;  see  Allen  w.  Knight,  5  Ha.  272;  aff.  11  Jur.  527.  If  a  pur- 
chaser takes  a  defective  title,  the  court  will  not  allow  it  to  be 
strengthened  either  by  his  own  fraud  or  the  fraud  of  another.  Heath 
V.  Crealock,  L.  R.,  10  Ch.  22,  23.  The  defence  of  purchase  for 
value  without  notice  may  be  sustained,  although  the  defendant,  in 
order  to  make  out  his  title  to  the  legal  estate,  must  rely  on  an  instru- 
ment which  discloses  the  title  of  the  plaintiff,  the  defendant  not 
having  had  notice  of  such  instrument  at  the  time  of  his  purchase. 
Pilcher  v.  Raidins,  L.  R.,  7  Ch.  259.  In  this  case,  a  case  of  Carter 
V.  Carter,  3  K.  &  J.  617,  somewhat  similar  in  its  circumstances,  was 
much  discussed.  In  that  case,  Wood,  V.-C,  and  who  as  L.C.  assisted 
in  deciding  Pilcher  v.  Rawlins,  svp.,  was  of  opinion  that  it  was 
inequitable  that  the  purchaser  should  be  allowed  to  avail  himself  of 
the  legal  estate  vested  in  the  person  conveying  it,  except  to  the  extent 
of  the  equitable  interests  of  such  person.  In  the  same  case,  James, 
L.J.,  disagreeing  with  the  decision  in  Carter  v.  Carter,  sup.,  laid 
down  the  rule  broadly  that  the  "  plea  of  a  purchase  for  valuable  con- 
sideration without  notice  is  an  absolute,  unaualified,  unanswerable 
]fience,"  L.  R.,  7  Ch.  p.  269. 
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A  defendant  in  a  suit  may  ordinarily  avail  himself  of  the  defence  or 
plea  that  he  is  a  purchaser  for  value  without  notice.  There  appear  to 
be  three  classes  of  cases  in  which  the  use  of  this  defence  is  most 
familiar.  Per  Lord  Westbury,  L.C.,  Phillips  v.  Phillips,  4  D.,  F.  & 
J.  208. 

First.  Where  the  plaintiff  has,  or  claims,  the  legal  title,  and  asks 
the  aid  of  the  auxiliary  jurisdiction  of  the  court,  as  where  an  heir 
claims  against  a  purchaser  from  the  devisee  of  his  ancestor,  to  discover 
a  revocation  of  the  will,  a  plea  of  purchase  for  value  without  notice  is 
good,  and  the  heir  will  be  left  to  his  legal  remedy.  Bassett  v.  Nos- 
worthy.  Finch,  102.  So,  where  tenant  in  tail  files  a  bill  for  the 
delivery  of  the  title-deeds  handed  over  to  a  mortgagee  on  the 
occasion  of  a  mortgage  by  the  tenant  for  life,  prior  in  title  to  the 
tenant  in  tail,  the  tenant  for  life  pretending  that  he  was  the  owner  in 
fee.  Wallwyn  v.  Lee,  9  Ves.  24.  But,  although  there  may  be  a 
legal  right,  if  it  be  of  such  a  nature  that  courts  of  equity  exercise 
concurrent  jurisdiction  with  courts  of  law  in  respect  of  it,  this  defence 
is  not  available  :  e.g.,  where  there  is  a  bill  for  dower.  Williams  v. 
Lamhe,  3  B.  C.  C.  264 ;  see  Collins  v.  Archer,  1  E.  &  My.  284  ; 
Phillips  V.  Phillips,  sup.  So,  even  where  there  is  a  legal  title  with  an 
equitable  remedy  incidental  to  it,  as  where  a  mortgagee,  having  the 
legal  estate,  files  a  bill  of  foreclosure  against  a  subsequent  purchaser 
without  notice.  Colyer  v.  Finch,  19  Bea.  500  ;  5  H.  L.  C.  905  ;  see 
Att.-Gen.  v.  Wilkins,  17  Bea.  285,  and  the  observations  on  it  in 
Phillips  V.  Phillips,  sup. 

Secondly.  Where  there  are  several  purchasers  or  incumbrancers, 
and  one,  later  or  last,  succeeds  in  obtaining  the  legal  estate.  See  the 
cases  on  this  subject,  collected,  ante,  p.  770,  et  seq. 

Thirdly.  Where  there  is  an  equity,  as  distinguished  from  an  equit- 
able estate,  for  instance,  to  set  aside  a  deed  (Bell  v.  Cundall,  Amb. 
101),  a  purchaser  for  value  under  it,  and  without  notice,  may  set  up 
this  defence.  Phillips  v.  Phillips,  sup.  ;  see  Cave  v.  Cave,  15 
Ch.  D.  639. 

But  as  between  persons  having  equitable  interests  only,  derived  from 
the  same  person,  such  a  plea,  it  has  been  held,  is  not  available.  As 
where  a  person  has  an  equitable  estate  and  charges  it,  and  then  con- 
veys the  estate  to  a  purchaser  without  notice,  the  latter  cannot  plead 
that  he  is  a  purchaser  for  value  without  notice.  Phillips  v.  Phillips, 
sup.  Lord  St.  Leonards,  however,  takes  a  different  view.  Comment- 
ing on  this  case  and  the  several  prior  decisions,  his  lordship,  after 
observing  that  the  plea  is  a  protection  against  the  legal  estate,  adds, 
"A  fortiori  the  plea  must  be  a  defence  against  an  equitable  estate, 
not  covered  by  the  legal  estate."  V.  &  P.  14th  ed.  797,  798.  This' 
however,  is,  of  course,  not  meant  in  any  way  to  impeach  the  rule,  that 
when  equitable  estates  come  to  be  dealt  with  in  a  court  of  equity,  the 
rule  qui  prior  est  tempore  potior  est  in  jure  must  prevail.  His  lord- 
ship's observations  appear  simply  to  have  reference  to  the  case  of  a 
plea  of  purchase  for  value  without  notice,  for  he  draws  a  distinction 
between  cases  of  settling  priorities,  and  those  of  affording  relief  be- 
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tween  adverse  equitable  claimants.  Cons,  the  judgment  in  Cave  v. 
Cave,  sup.  See  Ernest  v.  Vivian,  33  L.  J.,  N.  S.,  Ch.  513.  The 
plea  must  set  out  the  purchase  or  mortgage-deed  (Wallwyn  v.  Lee,  9 
Yes.  24)  ;  that  the  vendor  was,  or  pretended  to  be,  seised  at  the  time 
of  the  conveyance  {ib. ;  Jackson  v.  Rowe,  4  Euss.  514) ;  that  the 
consideration  was  valuable  {Bassett  v.  Nosworthy,  Finch,  102) ;  and  if 
in  money,  that  it  was  duly  paid  {Maitland  v.  Wilson,  3  Atk.  814 ; 
see  Molony  v.  Kernan,  2  Dr.  &  War.  31) ;  and  that  the  purchaser  or 
mortgagee  had  no  notice  of  the  prior  estate  or  interest  at  the  time  of 
the  execution  of  the  conveyance  and  payment  of  the  purchase  or  mort- 
gage money,  if  that  was  the  consideration.  Ly.  Bodmin  v.  Vanden- 
hendy,  1  Ver.  179  ;  Story  v.  Ld.  Windsor,  2  Atk.  631.  But  the  plea 
will  not  prevail  if  the  purchaser  by  due  diligence  might  have  ascertained 
the  state  of  the  title,  for  he  must  have  been  deceived.  Jackson  v. 
Roive,  2  S.  &  S.  472 ;  af&rmed  on  the  last  ground,  4  Kuss.  514.  It 
would  seem  to  be  settled  that  the  defence  must  be  formally  pleaded. 
Phillips  V.  Phillips,  4  D.,  F.  &  J.  208 ;  see,  however,  Lyne  v.  Lyne,  21 
Bea.  318  ;  and  cons.  Ranclife  v.  Parkyns,  6  Dow.  149,  230  ;  Vane  v. 
Vane,  L.  R.,  8  Ch.  383. 
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CHAPTER    I. 

OP     THE     VESTING     AND    DIVESTING    OF    ESTATES    AND    INTERESTS    NOT 
DEPENDING   UPON    CONDITIONS   OK    CONTINGENOIES. 


Sec.  1. — General  Principles  as  to  Vesting. 


Interests  in  Property — 

1.  Vested  in  Possession   1188 

2.  Vested  in  Interest    1188 

3.  Vested  suijeet  to  he  divested  1189 

4.  Contingent 1189 

Income  of  Property  vested  suijeet 

to  be  divested 1189 

Mealty  and  Personalty  in  one  Gift.  1189 
Legaeies  and  Portions  in  general 

_  subject  to  the  same  Rules 1189 


If  Charged  on  the  same  Mnd  of 
Property    1189 

Distinction  where  charged  and  not 
charged  on  Land 1189 

Legacies  and  Portions  charged  on 
different  j.unds 1190 

Assets  Marshalled   1190 

Where  Money  or  Land  to  be  con- 
verted    1190 

Vesting  of  Residuary  Bequests 1190 


I  HAVE  endeavoured,  in  this  title,  to  state  the  several  rules  as  to 
vesting,  in  order,  and  the  application  of  each  rule  to  the  several  kinds 
of  property  affected  by  it.  For,  as  will  be  seen,  the  rules  as  to  the 
vesting  of  property  are  not  by  any  means  the  same  when  applied  to 
different  species  of  property,  and  the  same  words  will  in  many  cases 
have  a  different  construction  when  applied  to  real  estate  and  interests 
therein,  and  to  personal  estate.  It  must  also  be  observed  that  as 
regards  any  particular  rule  and  the  application  of  it,  it  must  always  be 
considered  whether  there  are  other  words  in  the  settlement  or  will 
(especially  where  the  question  arises  on  a  will),  which  control  the 
application  of  the  rule,  subjecting  the  case  to  some  other  rule.  There 
are  indeed  few,  if  any,  questions  within  the  whole  range  of  equity 
jurisprudence,  which  occasion  greater  difficulty,  or  involve  greater 
niceties,  than  those  relating  to  the  vesting  of  estates  and  interests. 

Estates  and  interests  in  property  may  be  considered  as  vested — 
Firstly,  vested  in  possession,  that  is,  where  there  is  a  present  right  to 
the  immediate  enjoyment  of  property.  See  Re  Arnold,  33  Bea.  163, 
172.  But  although  this  is  the  general  meaning  of  the  term  "  vested 
in  possession,"  there  may  be  exceptional  cases,  particularly  under 
wills,  where  an  intention  can  be  collected  on  the  part  of  the  testator 
to  use  the  words  "  estate  in  possession,"  as  indicating,  not  an  estate 
with  the  right  to  the  immediate  receipt  of  the  rents  and  profits,  but 
an  estate  indefeasibly  vested,  although  it  may  be  subject  to  a  prior 
life  interest  in  possession.  Foley  v.  Burnell,  1  B.  C.  C.  274; 
Martelli  v.  Holloway,  L.  R.,  5  H.  L.  532.  An  interest  is  considered 
as  in  possession  though  there  may  be  charges,  e.g.,  mortgages,  &c., 
on  the  property. 

Secondly.  Vested  in  interest,  hut  not  in  possession,  that  is,  when 
there  is  a  present  indefeasible  right  to  the  future  possession  of  pro- 
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perty.  As  where  an  estate  or  interest  is  given  to  A.  for  life, 
remainder  to  B.,  B.'s  interest  is  vested,  and  this  is  transmissible  to 
the  representatives  of  B.  though  he  die  in  A.'s  lifetime. 

Thirdly.  Vested  subject  to  be  divested,  that  is,  when  there  is  a 
present  right,  but  defeasible  on  the  happening  of  a  particular  event. 
As  where  an  estate  or  interest  is  given  to  A.  (an  infant)  absolutely, 
with  remainder  over  if  he  die  under  twenty-one,  A.  takes  a  vested 
interest,  giving  (where  there  is  no  prior  interest,  or  subject  to  it  if 
there  is)  a  right  to  the  income  of  the  property,  such  interest,  however, 
being  determinable  on  his  death  under  age.  So  where  an  estate  is 
subject  to  a  power  of  appointment,  with  a  limitation  over  in  default, 
the  Hmitation  over  gives  vested  estates  subject  to  be  divested  by  the 
exercise  of  the  power.  Doe  v.  Martin,  4  T.  R.  39.  So  where  there 
is  a  gift  to  A.,  "  to  be  absolutely  vested  "  at  a  particular  age,  he  will 
take  a  vested  interest,  subject  to  be  divested  on  his  dying  under  that 
age.     Armytage  v.  Wilkinson,  3  App.  Ca.  355. 

Fourthly.  Contingent,  that  is,  where  there  is  no  present  right  in 
the  strict  sense  of  the  term,  but  on  the  happening  of  a  particular 
event  it  will  arise  and  become  vested.  But,  as  will  be  seen,  contin- 
gent interests  are  transmissible. 

It  is  to  be  observed  that  there  is  an  important  distinction  between 
estates  or  interests  vested  subject  to  be  divested  on  the  happening  of 
some  event,  and  those  which  are  contingent,  particularly  in  the  case 
of  infants  contingently  entitled  on  attaining  a  particular  age.  This 
question  has  already  been  considered,  ante,  pp.  652,  653. 

There  are  a  few  general  principles  of  considerable  importance  and 
general  apphcation  which  it  will  be  convenient  to  consider  in  the  first 
place. 

When  realty  and  personalty  are  included  in  the  same  gift,  if  the 
former  is  held  to  be  vested  the  same  construction  will  apply  to  the 
latter.  Farmer  v.  Francis,  2  S.  &  S.  605  ;  James  v.  Ld.  Wynford, 
1  Sm.  &  G.  40 ;  Jull  v.  Jacobs,  3  Ch.  D.  703. 

Legacies  and  portions  payable  out  of  a  money  fund  or  personal 
estate  are  for  the  most  part  governed  by  the  same  rules.  Re  Orme, 
1  Ir.  Ch.  Rep.  175 ;  but  cons.  Hubert  v.  Parsons,  2  Ves.  sen.  262, 
post,  p.  1193  ;  Hynes  v.  Redington,  LI.  &  G.  t.  PI.  41.  So  legacies 
and  portions,  both  of  which  are  charged  on  land,  are  subject  to  the 
same  rules.  But,  as  will  be  seen,  there  are  distinctions  between 
legacies  and  portions  which  are,  and  those  which  are  not,  charged  on 
land.  Legacies  and  portions  of  the  former  description  are,  in  general, 
subject  to  the  same  rules  as  land.  Reynish  v.  Martin,  3  Atk.  384. 
These  distinctions  wUl  be  considered  in  detail  hereafter. 

When  legacies  or  portions  are,  as  frequently  happens,  charged  on 
both  real  and  personal  estate,  then,  so  far  as  they  are  payable  out  of 
either  fund  exclusively,  they  are  subject  to  the  rules  as  to  vesting 
which  relate  to  such  fund.  That  is,  if  the  personal  estate  is  sufficient 
to  pay  the  legacy  or  portion,  the  rules  as  to  the  vesting  of  simple 
pecuniary  legacies  or  portions  apply ;  but  if  it  be  necessary  to  have 
recourse  to  the  land,  the  rules  as  to  legacies  and  portions  charged  on 
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land  apply.  Jennings  v.  Looks,  2  P.  W,  276 ;  D.  of  Chandos  v. 
Talbot,  ib.  601,  612 ;  Prowse  v.  Abingdon,  1  Atk.  482 ;  Pearce  v. 
Loman,  3  Ves.  135.  And  assets  will  not  be  marshalled,  so  as  to 
throw  the  legacies  or  portions  on  the  realty  if  the  personalty  is  in- 
sufBcient ;  overruling,  on  this  point,  Reynish  v.  Martin,  3  Atk.  330. 

Legacies  payable  out  of  the  proceeds  of  a  sale  of  land  are  subject  to 
the  rules  affecting  legacies  payable  out  of  personal  estate.  Re  Hart, 
3  D.  &  J.  195.  And  in  the  converse  case  limitations  and  gifts  of 
money  directed  to  be  invested  in  land  are  subject  to  the  rules  appli- 
cable to  devises  of  land.  See  Snow  v.  Poulden,  1  Ke.  186 ;  Jackson 
v.  Marjoribanks,  12  Sim.  98.  It  has  been  said  that  there  is  a  pre- 
sumption in  favour  of  the  immediate  vesting  of  residuary  bequests. 
Booth  V.  Booth,  4  Ves.  399 ;  Jones  \.  Mackilivain,  1  Russ.  220;  West 
V.  West,  4  Giff.  198,  202.  But  in  Lee  v.  Bmk  (14  Bea.  459,  461), 
Bomilly,  M.E.,  observed,  that  he  could  not  give  to  the  same  words  a 
different  construction,  when  used  in  relation  to  a  residue,  from  that 
which  he  should  when  applied  to  a  simple  legacy.  And  see  Be 
Eddmves,  1  Dr.  &  Sm.  395,  400. 


Sec.  2. — Time  of  Vesting  fixed  by  Instrument  creating  Interest. 


Time  of  vesting  specially  fixed  hy 

Testator  or  Settlor    1190 

Interests  vest  then    1190 


Words   vest,    vested,    ^c.  used   in 

special  Sense 1190 

Vested  in  Interest 1190 


If  the  testator  or  settlor  himself  expressly  fixes  the  age  or  time  at 
which  the  donee,  legatee  or  devisee  shall  take,  as  if  he  attain  that  age 
or  be  living  at  that  time,  but  not  otherwise,  the  interest  will  vest  then 
and  not  before.  Knight  v.  Cameron,  14  Ves.  389.  So,  if  it  be  de- 
clared that  the  interests  shall  vest  at  a  particular  time.  Glanvill  v. 
Glanvill,  2  Mer.  38 ;  Russel  v.  Buchanan,  7  Sim.  628 ;  Watkins  v. 
Cheek,  2  S.  &  S.  199 ;  Comport  v.  Austen,  12  Sim.  218,  246 ;  Ee 
Thruston,  17  Sim.  21 ;  see  Re  Blakemore,  20  Bea.  214 ;  Richardson 
V.  Power,  19  C.  B.,  N.  S.  780;  Re  Thatcher,  26  Bea.  365;  Wake- 
field V.  Dyott,  4  Jur.,  N.  S.  1098 ;  Selby  v.  Whittaker,  6  Ch.  D.  239. 
And  a  trust  for  a  class,  "to  be  a  vested  interest  at  their  ages  of 
twenty-one  years,"  vests  in  such  as  attain  that  age  to  the  exclusion  of 
those  who  die  under  it.  Colley's  Trusts,  L.  E.,  1  Eq.  496.  The 
word  vest,  however,  is  not  always  of  fixed  and  certain  import,  and  the 
context  may  show  that  it  is  used  in  some  other  sense,  in  that  of  pay- 
able, for  example.  Sillick  v.  Booth,  1  Y.  C.  C.  121 ;  Taylor  v. 
Frobisher,  5  De  G.  &  Sm.  191;  Poole  v.  Bott,  11  Ha.  33;  see  Barnet 
V.  Barnet,  29  Bea.  239.  A  declaration  that  legatees  shall  become 
beneficially  interested  at  a  particular  time  will  not  postpone  the  vest- 
ing if  by  construction  they  take  vested  interests  before  that  time. 
M'Lachlan  v.  Taitt,  2  D.  F.  &  J.  449 ;  see  Turner  v.  Gossett,  34 
Bea.  593 ;  and  the  cases,  post.  Chap.  11.,  Sec.  7.  In  a  gift  over  on 
the  death  of  a  person  before  the  estate  becomes  vested  in  him,  this 
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word  means,  in  general,  in  interest,  not  in  possession.  lie  Arnold,  33 
Bea.  163 ;  liichardson  v.  Power,  19  C.  B.,  N.  S.  780 ;  comp.  Young 
Y.  Robertson,  4  Maeq.  H.  L.  314 ;  Martelli  v.  Holloway,  L.  K.,  5 
H.  L.  C.  532. 

So  the  word  "vested"  may  in  other  cases  be  used  in  some  other 
than  its  primary  sense.  Thus  where,  under  a  will,  shares  were 
directed  to  be  vested  at  a  particular  age,  with  provisoes  for  survivor- 
ship and  accruer,  and  provision  for  maintenance ;  with  a  gift  over, 
if  all  the  legatees  should  die  without  having  attained  vested  interests, 
they  were  held  to  vest  immediately,  subject  to  being  divested  on  the 
legatees  dying  under  the  specified  age.  See  Berkeley  v.  Swinburne, 
16  Sim.  275;  Taylor  v.  Frobisher,  5  De  G.  &  S.  191 ;  Re  Baxter,  10 
Jur.,  N.  S.  845  ;  Re  Edniondson's  Estate,  L.  R.,  5  Eq.  389  ;  Army- 
tage  v.  Wilkinson,  3  App.  C.  335. 


Sec.  3. — Immediate  Gift — No  Time  fixed  for  Enjoyment  or  Payment. 

lUal  Estate,  or  Portions  and  Lega-  I   Legac'ws  charged  on  Land 1191 

eies  Tiot  charged  on  Land    1191    |   Porf/nnx  charged  on  Land 1191 

An  estate  in  realty,  or  a  legacy  or  portion  not  charged  on  land, 
given  by  will  to  a  person  iii  esse,  no  time  being  fixed  for  the  enjoy- 
ment or  payment,  and  no  prior  interests  being  limited,  and  no  con- 
tingency expressed,  vests  at  the  testator's  death  or,  under  a  deed, 
immediately;  and  a  mere  direction  to  pay  a  legacy  within  twelve 
months,  or  the  like,  does  not  postpone  the  vesting,  for  this  is  merely 
the  time  usually  allowed  to  executors  to  realize  the  assets.  Garth- 
shore  V.  Chalie,  10  Ves.  13.  And  under  an  immediate  gift  by  will  to 
a  class,  the  class  is  ascertained,  and  the  interests  vest  in  general  at 
the  testator's  death.    See  post,  tit.  "Wills,"  particularly  Chap.  XXIV. 

When  a  legacy  is  given  and  charged  on  land,  no  time  being  fixed 
for  payment,  or  a  certain  number  of  years  being  named  within  which 
it  is  to  be  paid,  for  instance,  twelve  months,  or  a  certain  number  of 
years  after  the  testator's  death,  it  is  considered  as  an  ordinary  legacy 
vesting  at  the  testator's  death.  Wilson  v.  Spencer,  3  P.  W.  171 ; 
Cowper  V.  Scott,  ib.  119.  And  it  would  seem  to  make  no  difference 
that  such  legacies  are  given  as  portions  for  children.  Ib.,  and  see 
also  1  Jarm.  Wills,  4th  ed.,  836,  and  ib.,  n.  (r).  But  it  is  not  clear 
that  the  same  rule  would  apply  to  portions  under  settlements.  In 
E.  Rivers  v.  E.  Derby  (2  Ver.  72),  under  a  settlement,  portions  were 
to  be  raised  for  daughters  with  a  specific  sum  for  maintenance  from 
the  father's  death  until  the  portions  were  paid :  it  was  held,  that  a 
daughter  who  died  at  the  age  of  seventeen,  having  bequeathed  her 
portion  (which  she  could  then  do),  took  a  vested  interest.  In  Bruen 
V.  Bruen  (2  Ver.  439),  portions  were  secured  by  a  term  under  a  settle- 
ment, which  was  not  to  arise  until  the  decease  of  the  parents ;  the 
father  devised  the  estates  to  make  good  the  portion  of  an  only  daughter, 
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and  died ;  the  daughter  afterwards  died  an  infant  and  unmarried  in 
the  lifetime  of  the  mother,  and  it  was  held,  that  the  portion  was  not 
to  be  raised.  In  Ld.  Tcynham  y.  Webh  (2  Ves.  sen.  198),  Lord 
Hardwicke  also  expressed  an  opinion  favourable  to  the  construction 
that  portions  under  settlements,  where  no  time  is  fixed  for  payment, 
do  not  Yest  until  the  children  require  them, — sons,  viz.  at  twenty-one 
and  daughters  at  twenty-one  or  marriage  ;  and  there  are  other  cases  to 
the  same  effect.  In  Remnant  t.  Hood  (2  D.  F.  &  J.  396),  Turner,  L.J., 
expressed  a  similar  opinion  {ih.  413),  unless  the  postponement  of  pay- 
ment was  for  the  convenience  of  the  estate  as  it  has  been  termed  (see 
post,  sec.  4)  ;  K.  Bruce,  L.J.,  however,  inclined  apparently  to  the  view 
that  the  children  took  vested  interests  irrespective  of  age  or  marriage  : 
but  it  was  unnecessary  to  decide  this  particular  point.  In  this  case,  it 
was  decided  that  portioners  who  attain  twenty-one,  or,  being  females, 
marry,  will  take  vested  interests,  although  they  may  predecease  their 
parents,  but  as  to  the  time  of  payment,  subject  to  their  life-interests. 


Sec.  4. — Immediate  Gift — Future  {not  being  Contingent) 
Enjoyment  or  Payment. 


Real  Estate   1192 

Legacies  and  Portions  not  charged 

on   Zand,  followed   by  direction 

for  Payment  at  a  particular  time  1192 
Legacies   to   le  paid  after  Assets 

realized    1193 

Listrilution  depending  on  Sale  1193 

Legacies  not  to    vest  until    Debts 

paid,^-c 1193 


Fund  given  at  Twenty-five,  is  pay- 
able at  Twenty-one  1193 

Only  Gift  in  Direction  to  Pay — 
Contingent 1194 

Postponement  for  Convenience  of 
Estate 119i 

Legacies  or  Portions  charged  on 
Land  1195 

Gift  over 1196 


When  real  estate  is  given  at  a  future  time,  it  is  usually  preceded 
by  a  life  estate.  See  as  to  cases  of  this  description,  post,  Sec.  5. 
When  less  than  a  life  estate  is  first  given,  the  estate  in  remainder 
expectant  upon  it  usually  vests  at  the  same  time  as  such  prior  estate. 
Thus,  under  a  devise  to  a  person  until  another  attains  twenty-one, 
and  then,  or  when  he  attains  that  age,  to  him,  the  latter  takes  a  vested 
interest  immediately  {Taylor  v.  Biddall,  2  Mod.  289 ;  and  see  Boras- 
ton's  Case,  3  Rep.  19) ;  and  if  he  died  under  age,  his  heir  becomes 
entitled  at  once,  the  interest  of  the  first  devisee  then  ceasing.  Man- 
field  V.  Dugard,  1  Eq.  Oa.  Ab.  195,  pi.  4. 

Legacies  or  portions  not  charged  on  land  given  to  a  person  or  class 
followed  by  a  direction  that  they  shall  be  payable,  or  paid,  at  a  future 
time,  for  instance  at,  or  on,  or  wlien  or  as  soon  as  a  person  attains  the 
age  of  twenty-one  years,  are  not  contingent,  and  in  general  vest  abso- 
lutely at  the  testator's  death,  or  in  limitations  to  children  under  settle- 
ments vest  in  them  as  they  come  in  esse  {Gordon  v.  Raynes,  8  P.  W. 
138 ;  Skey  v.  Barnes,  8  Mer.  335  ;  Eccles  v.  Birkett,  4  De  G.  &  S. 
105  ,•  Dundas  v.  Murray,  1  H.  &  M.  425  ;  see  Jackson  v.  Jackson,  1 
Ves.  sen.  217),  and  are  not  liable  to  be  divested  on  their  dying  under 
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that  age,  unless  there  is  a  gift  over  expressly  or  by  implication  in  that 
event.  Bolger  v.  Mackell,  5  Ves.  509  ;  see  further  as  to  the  effect  of 
a  gift  over,  post,  Chap.  IT.,  Sec.  2.  Nor  is  it  material  that  a  bequest 
precedes  the  gift,  as  to  children  or  a  class  at  a  particular  age,  followed 
by  such  words  as  "  to  whom  I  give  the  same."  Re  Bartholomew,  1 
Mac.  &  G.  354.  The  rule  which  has  been  stated  is  not  affected  by 
reason  that  the  portion  or  bequest  is  subject  to  a  life  or  prior  interest, 
and  is  given  to  a  person  or  class  payable  or  to  be  paid  at  a  particular 
age,  as  at  twenty-one.  Wadley  v.  North,  3  Ves.  364.  In  this  case 
the  bequest  was  contingent  upon  the  legatees  surviving  the  tenant  for 
life,  which  they  did  ;  where  no  such  contingency  is  expressed,  none  of 
course  would  be  implied.  And  with  regard  to  money  portions  in  a 
settlement  of  personal  estate  under  a  trust  for  children  generally, 
subject  to  their  parents'  life  interests,  to  be  paid  at  twenty-one  or 
marriage,  they  take  vested  interests  at  birth,  the  time  of  payment  only 
being  postponed.  Jo-pp  v.  Wood,  2  De  J.  &  S.  323.  See  post. 
Chap,  n.,  and  in  particular  s.  8,  where  the  vesting  is  conditional 
upon  the  attainment  of  the  age.  In  Hubert  v.  Parsons  (2  Ves.  sen. 
261),  Lord  Hardwicke  denied  that  the  rules  as  to  legacies  governed 
cases  of  pecuniary  portions  under  deeds,  but  that  the  latter  were  to  be 
construed  according  to  the  intent  of  the  parties  {ih.  p.  262).  But,  as 
a  rule,  there  would  seem  to  be  little  difference  between  mere  money  por- 
tions and  legacies.  See  Jopp  v.  Wood,  sup. ;  Re  Orme,  1  Ir.  Ch.  Rep.  175. 

The  rules  under  which  interests  are  held  to  vest  at  the  testator's 
death  will  also  apply  where  the  enjoyment  or  payment  is  merely  post- 
poned until  the  testator's  assets  are  realized  or  recovered  or  for  any 
similar  reason.  See  Wood  v.  Penoyre,  13  Ves.  325  ;  Small  v.  Wing, 
5  B.  P.  C.  66 ;  Sitwell  v.  Bernard,  6  Ves.  520  ;  Gaskell  v.  Harman, 
11  Ves.  489.  If  the  distribution  is  in  terms  contingent  upon  a  sale 
of  the  property  being  effected,  the  division  being  directed  to  be  made 
amongst  such  of  the  legatees  as  should  then  be  living,  it  has  been 
held  that  the  time  of  ascertaining  the  class  entitled  will  be  at  the  end 
of  a  year  after  the  testator's  death,  at  which  time  by  due  diligence  his 
estate  might  be  realized.  See  Brooke  v.  Lewis,  6  Madd.  358 ;  Elivin 
V.  Ehvin,  8  Ves.  547.  But  legacies  may  be  expressly  contingent  upon 
property  being  realized  and  actually  remitted  or  upon  debts  being  paid. 
Bernard  v.  Mountague,  1  Mer.  422 ;  Laio  v.  Thompson,  4  Russ.  92. 
It  would  seem,  however,  that  the  true  construction  of  such  forms  of 
bequest  is  to  ascertain  when  the  legacies  could  have  been  paid,  and  if 
the  legatees  died  afterwards,  it  would  not  affect  the  right  to  receive 
them.  See  Re  Arrowsmith's  Trusts,  2  D.,  F.  &  J.  474,  480,  judg- 
ment of  Turner,  L.J.     Cons,  the  cases  post,  Chap.  II.,  Sec.  7. 

A  legacy  or  fund,  although  expressly  made  payable  at  twenty-five, 
will  nevertheless,  if  vested  and  not  subject  to  any  prior  interest,  and 
there  is  no  gift  over,  be  directed  to  be  paid  at  twenty-one.  Saunders 
V.  Vautier,  Cr.  &  Ph.  240 ;  Re  Jacob,  29  Bea.  402 ;  see  Weatherall 
V.  Thornbwrgh,  8  Ch.  D.  261 ;  qu.  as -to  the  effect  of  a  gift  over  which 
is  too  remote ;  see  Re  Baxter's  Trusts,  10  Jur.,  N.  S.  845. 

There  is  an  exception  to  the  rule  that  the  postponement  does  not 
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in  general  affect  the  vesting,  where  the  only  gift  is  in  the  direction  to 
pay  at  a  particular  time  or  age.  This  direction  is  then  of  the  essence 
of  the  gift,  which,  in  effect,  makes  it  contingent  on  the  legatee  being 
alive  at  the  time,  or  attaining  the  age  at  which  tlie  legacy  is  to  be 
paid.  The  application  of  this  principle  is,  however,  sometimes  diffi- 
cult. The  cases  in  which  it  is  usually  applied  are  those  where  some 
word  of  condition  or  contingency  is  used  (see  post,  Chap.  11).  Thus 
in  Leake  v.  Robinson  (2  Mer.  363),  the  case  usually  cited  as  illustra- 
ting this  principle,  there  was  a  direction  to  pay  and  transfer  personal 
property  to  a  class  upon  their  attaining,  or  to  such  as  should  attain,  a 
particular  age,  and  it  was  held  that,  there  being  no  prior  life  or  other 
interest  given,  the  gift  was  contingent  upon  their  attaining  the  pre- 
scribed age.  This  case  is  cited  out  of,  strictly  speaking,  its  proper 
place,  in  order  that  the  distinction  may  be  pointed  out  between  cases 
where  the  event  is  uncertain,  in  which  the  gift  is  to  take  effect,  and 
those  in  which  it  is  certain,  though  future.  In  cases  of  the  latter 
description,  where  the  payment  or  enjoyment  is  postponed  by  reason 
of  circumstances  connected  with  the  estate,  or  for  the  convenience  of 
the  estate  as  it  has  been  termed  (1  Jarm.  Wills.  4th  ed.  840,  approved 
Packhamy. Gregory, 4:'H.a,.'S98;  see  Remnant  Y.Hood,  2D.,F.  &J.B96); 
for  instance,  where  there  are  prior  life  or  other  estates  or  interests,  the 
ulterior  interest,  to  take  effect  afterthem,  will  be  vested.  Ih.  Thus,  under 
a  gift  by  a  testator  to  A.  at  the  decease  of  testator's  wife,  A.'s  interest 
vests  at  the  testator's  death.     Blamire  v.  Geldart,  16  Ves.  314. 

The  gift  or  limitation  in  such  cases  is  in  effect  the  same  as  to  A. 
for  life,  remainder  to  B.  (post,  Sect.  5).  So  where  the  gift  is  post- 
poned for  a  certain  number  of  years  after  the  testator's  death  for 
reasons  connected  with  the  property.  Bromley  v.  Wright,  7  Ha.  384. 
See  Strother  v.  Button,  1  De  G.  &  J.  675 ;  M'Lachlan  v.  Taitt,  2 
T>.,  F.  &  J.  449.  And  it  makes  no  difference  that  the  gift  following 
the  life  estate  is  in  sach  terms  as  to  divide  and  pay,  or  the  hke 
(Adams  v.  Robarts,  25  Bea.  668)  ;  the  cases  of  Chevaux  v.  Aislabie 
(13  Sim.  71)  and  JBeck  v.  Burn  (7  Bea.  492)  are  contra,  but  would 
not,  it  is  considered,  be  followed.  Obviously,  however,  such  cases  as 
Blamire  v.  Geldart  are  very  different  from  those  in  which  the  event, 
on  the  happening  of  which  the  fund  is  to  be  paid,  is  contingent,  upon 
a  person  attaining  a  certain  age,  for  instance. 

The  question  whether  there  is  any  gift  except  in  the  direction  to 
pay,  does  not  turn  upon  the  words  "payable,"  or  "to  be  paid"  or 
"transferred,"  or  similar  words,  but  upon  the  particular  form  of 
expression  in  which  they  are  used,  and  the  circumstances  with  refer- 
ence to  the  property,  and  the  position  of  the  fund,  in  respect  of  which 
they  are  used.  Thus  a  legacy  to  A.,  payable  or  to  be  paid  at  twenty- 
one,  would  be  vested.  But  a  direction  that  on  A.  attaining  twenty- 
one,  or  when  or  at  the  time,  or  from  and  after  the  time,  that 
A.  attains  twenty-one,  a  fund  shall  be  paid  or  transferred  to 
him,  makes  the  gift  contingent  on  his  attaining  that  age.  Leake  v. 
Robinson,  2  Mer.  363,  885.  See  as  to  the  effect  of  a  gift  of  interest, 
post,  Chap.  II.,  Sec.  4.     In  general,  with  reference  to  the  class  of 
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cases  we  have  been  considering,  the  true  criterion  is — what  is  the 
reason  for  the  postponement  ?  if  the  position  of  the  fund,  as  to  one  for 
life,  and  after  his  death  to  others,  the  bequest  in  remainder  vests  at 
once ;  if  the  position  of  the  legatee,  as  to  pay  to  him  when  he  shall  attain 
twenty-one,  it  is  contingent.  Bennett's  Trusts,  3  K.  &  J.  280.  It 
may  also  be  observed,  that  with  reference  to  a  postponement  of  payment 
pending  a  life  or  prior  interest,  coupled  with  a  gift  at  a  particular  time 
or  age,  as  twenty-one,  the  gift  is,  in  general,  contingent  on  the  attain- 
ment of  that  age,  but  if  and  when  that  is  attained,  the  interest  vests. 
Thus  a  gift  of  a  legacy  by  will  (Cousins  v.  Schroder,  4  Sim.  23),  or 
limitation  of  a  money  fund  under  a  settlement  {Theed's  Settlement,  3  K. 
&  J.  375),  to  A.  for  life,  and  at  his  death  to  pay  or  transfer  the  capital 
to  his  children  at  their  ages  of  twenty-one  (the  only  gift,  therefore,  being 
in  the  direction  to  pay),  gives  vested  interests  to  all  who  attain  twenty- 
one,  although  they  maydie  before  theperiodof  division,  viz.,  the  death  of  A. 

Cases  of  this  class  must  be  distinguished  from  such  cases  as  Jopp 
V.  Wood,  2  D.,  J.  &  S.  323,  &c.,  ante,  p.  1193,  where  there  was  a 
limitation  or  gift  to  the  children  subject  to  prior  interests,  followed  by 
a  direction  to  pay  at  twenty-one. 

In  King  v.  Isaacson  (1  Sm.  &  G.  371),  there  was  a  gift  by  will  of 
mixed  real  and  personal  estate,  in  trust,  for  one  for  life,  after  his  death 
to  convey,  pay  and  assign  to  his  child  or  children  as  and  when  they 
should  attain  twenty-one,  and  if  but  one,  to  that  child,  to  whom  he 
gave  the  same,  it  was  held  that  the  children  took  vested  interests  on 
the  testator's  death  irrespective  of  age.  In  Harrison  v.  Grimwood 
(12  Bea.  192),  it  seems  to  have  been  considered  that  where  there  were 
words  which  might  or  might  not  import  the  contingency  of  attaining 
a  particular  age,  and  the  gift  was  to  a  class,  there  was  a  stronger 
reason  for  holding  the  interest  vested  before  that  age,  than  where  the 
gift  was  to  an  individual.  The  cases  in  which  there  is  a  life  estate 
given  to  one,  with  remainder  to  another  at  a  particular  age,  and  if  he 
die  before  his  share  becomes  payable  over,  will  be  considered  in 
Chap,  n.,  Sec.  7. 

The  few  last  cases  have  been  noticed  somewhat  in  anticipation,  as 
they  properly  belong  to  the  second  Chapter.  But  it  was  thought 
better  at  once  to  refer  to  some  cases  which  should  be  explanatory  of 
the  rather  vague  rule,  that  "  when  the  only  gift  is  in  the  direction  to 
pay  it  is  contingent  on  the  time  of  payment,"  and  the  qualification  of  it, 
"except  when  postponed  from  circumstances  connected  with  the  estate." 

When  legacies  or  portions  payable  at  a  future  time  are  charged  on 
land,  it  is  established  by  many  cases  that  they  will  not  vest  until  the 
time  of  payment,  and  if  the  legatees  or  donees  die  before  such  time, 
the  legacies  or  portions  will  sink  into  the  land  for  the  benefit  of  the 
inheritance.  Foulet  v.  Poulet,  1  Ver.  204  ;  2  P.  W.  276  ;  Parker  v. 
Hodgson,  1  Dr.  &  Sm.  568.  The  distinction  before  adverted  to,  in 
cases  of  pecuniary  legacies  and  portions,  between  interests  given  to  a 
person,  payable  or  to  be  paid  at  a  particular  age,  and  such  interests 
given  at,  or  on,  or  when,  &c.,  attaining,  that  age  (ante,  p.  1192),  does 
not  obtain  in  respect  of  interests  charged  on  land.    D.  Chandos  v. 
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Talbot,  2  P.  W.  601,  612.  But  the  rule  that  such  interests  will  sink 
for  the  benefit  of  the  inheritance  will  not  apply  where  the  share  of  one 
child  dying  under  age  or  unmarried  is  expressly  given  over  in  that 
event  to  the  surviving  children  ;  the  gift  over  will  take  effect  accord- 
ingly, and  the  share  will  not  sink  into  the  estate.  Evans  v.  Scott,  1 
H.  L.  C.  43,  57.  Neither  will  the  rule  apply  in  the  case  of  portions, 
&c.  charged  on  land  any  more  than  in  the  case  of  mere  money  por- 
tions {ante,  p.  1194),  if  the  payment  has  been  postponed,  not  for  any 
matter  personal  to  the  legatee,  but  for  the  convenience  of  the  estate. 
In  such  cases  the  vesting  will  not  be  affected  merely  by  reason  of  the 
postponement  of  payment.  Thus,  when  money  charged  on  land  is 
given  to  A.  after  the  death  of  B.  (Lowther  v.  Condon,  2  Atk.  127, 
130;  see  Remnant  v.  Hood,  2  D.,  F.  &  J.  396),  or  after  B.  comes 
into  the  possession  of  a  particular  estate  {Ernes  v.  Hancock,  2  Atk.  507  ; 
Sherman  v.  Collins,  3  Atk.  319 ;  Hodgson  v.  Rawson,  1  Ves.  sen. 
44;  Dawson  v.  Killet,  1  B.  C.  C.  119  ;  Tunstall  v.  Brachen,  Amb. 
167  ;  1  B.  C.  C.  124  (n)) ;  A.  or  his  representatives  will  be  entitled, 
in  the  first  case,  on  the  death  of  B.,  in  the  second,  on  B.  coming  into 
the  estate,  and  it  is  not  necessary  that  A.  should  have  survived  these 
periods.     See  Bayley  v.  Bishop,  9  Ves.  6. 

This  rule  prevails,  also,  when  the  fund  is  given  at  a  particular  time 
or  age,  as  at  twenty-one  or  marriage,  although  the  payment  may  be 
contingent  on  the  happening  of  a  particular  event,  for  if  the  legatee 
dies,  having  married  or  attained  twenty-one,  but  before  the  event 
happens,  his  representatives  will  be  entitled,  if  eventually  it  does 
happen.  King  v.  Withers,  Ca.  t.  Tal.  117  ;  Att.-Gen.  v.  Milner,  3 
Atk.  112.  But  not  where  there  is  no  gift  except  in  the  direction  to 
pay  when  the  contingency  happens,  as  where  there  is  a  devise  of  a 
reversion  to  a  person,  he  paying  a  legacy  to  another  when  the  reversion 
falls  in ;  if  the  legatee  dies  before  that  time  the  legacy  wUl  sink. 
Hallv.  Terry,  1  Atk.  502;  see  Van  v.  Clark,  ib.  612;  comp.,  how- 
ever, Hodgson  v.  Rawson,  1  Ves.  sen.  44.  Legacies  charged  on  a 
particular  estate  devised  to  A.,  but  which  are  not  to  be  paid  unless  A. 
comes  into  the  actual  possession  of  another  estate,  are  contingent,  and 
if  A.  dies  before  he  comes  into  such  actual  possession,  will  be  defeated. 
Taylor  v.  Lambert,  2  Ch.  D.  111. 


Sec.  5. — Vesting  of  Particidar  and  Ulterior  Interests. 
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Sueh  Interests  vest  at  the  same  Time  1197 
Form  of  Limitation  or  Gift  imma- 
terial     1197 

To  A.   •until  B.  attains  particular 

Age,  then  to  B 1197 

Words  importing  "  suhjeet  to  prior 
Interests"  1198 


A.  for  Life  if  he  become  entitled, 
Remainder  to  B 1198 

In  default  means  also  on  Failure  of 
Objects    1198 

To  A.  for  Life  or  Widowhood  with 
a  Gift  over 1198 

Ulterior  Contingent  Interest   1199 

Legacies  charged  on  Land 1199 


If  particular  estates  or  interests  in  real  or  personal  property,  for 
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instance,  for  life,  are  given  to  or  settled  upon  one  or  more,  with 
ultimate  remainder  over,  no  contingency  being  expressed,  such  par- 
ticular estates  and  remainder  will  vest  at  the  same  time,  though  they 
can  only  take  effect  in  possession  in  the  order  limited  or  pointed  out 
in  the  instrument  creating  them.     Thus,  under  a  devise  or  bequest  to 

A.  for  life,  remainder  to  B.  for  life,  remainder  to  C.  absolutely,  all 
these  estates  vest  at  the  testator's  death  under  a  will,  and  at  the  time 
of  the  execution  of  the  deed  under  a  deed,  though  B.  must  wait  until 
the  death  of  A.,  and  C.  until  the  deaths  of  A.  and  B.,  to  become 
entitled  in  possession.  If  under  such  a  limitation  B.  were  to  die  in 
the  lifetime  of  A.,  his  interest,  being  for  life  only,  would  cease  at  his 
death  ;  on  the  other  hand,  if  C.  were  to  die  in  the  lifetime  of  A.  or  B., 
his  interest,  being  absolute,  would  devolve  on  his  representatives. 
Monkhouse  v.  Holme,  1  B.  C.  C.  298  j  Att.-Gen.  v.  Crispin,  ib.  386. 

It  may  be  observed  that  a  gift  to  A.  for  life  with  remainder  to  B.  is 
a  gift  to  B.,  whenever  A.'s  estate  determines,  whether  by  death, 
revocation,  forfeiture,  or  otherwise.  Lainson  v.  Lainson,  5  D.  M.  &  Gr. 
754.  So,  where  A.'s  estate  never  in  fact  commences  at  all,  as  where 
his  life  interest  under  a  will  with  remainder  to  B.  does  not  take  effect 
by  reason  of  his  having  attested  the  will.  Jull  v.  Jacobs,  3  Ch.  D. 
703..  So,  where  there  is  a  bequest  to  A.  for  life  with  remainder  to  B., 
and  the  bequest  to  A.  is  revoked,  the  gift  in  remainder  is  accelerated. 
JEavestaff  Y.  Austin,  19  Bea.  591.  In  cases  of  this  description  the 
estate  in  remainder  is  accelerated,  the  prior  estate  being  considered  as 
if  it  never  had  been.  See  Hutton  v.  Simpson,  2  Ver.  723  ;  Carrick  v. 
Errington,  2  P.  W.  361 ;  5  B.  P.  C.  Toml.  391.  So,  where  a  term  is 
created  with  a  devise  which  in  effect  is  subject  to  the  trusts  of  the 
term,  if  the  trusts  of  the  term  fail  or  are  satisfied,  the  devisee, 
subject  to  the  term,  takes  immediatelj'-.  Sidney  v.  Shelley,  19  Ves. 
352 ;  Williams  v.  Goodtitle,  5  Moo.  &  Ry.  757 ;  Davidson  v.  Foley,  2 

B.  C.  C.  203.  But  this  doctrine  would  not  apply  in  cases  of  powers, 
as  if  an  estate  limited  to  A.  for  life  fails  during  his  life,  it  goes,  if 
there  is  no  appointment  in  that  event,  until  his  death  as  in  default  of 
appointment,  and  not  to  the  remainderman.  Crozier  v.  Crozier,  3 
D.  &  War.  365,  366;  cons.  Reid  v.  Rcid,  25  Bea.  469.  With 
respect  to  the  cases  in  which  there  is  first  a  gift  of  the  income  or 
interest  of  a  fund  to  a  person  for  life,  and  at  his'  death  a  distinct  gift 
of  the  fund  itself  to  another,  see  post.  Chap.  11.,  Sec.  3. 

The  particular  form  of  the  gift  or  limitation  is  immaterial  as  to  B.  at 
or  after  the  death  of  A.,  or  to  A.  for  life,  after  his  death  then  to  B. 
{Benyon  v.  Maddison,  2  B.  C.  C.  75 ;  Blamire  v.  Geldart,  16  Ves. 
314 ;  see  Rhodes  v.  Rhodes,  7  App.  C.  192) ;  or  to  B.,  or  an  ascer- 
tained class,  to  become  beneficially  interested  after  the  death  of  A. 
M'Lachlan  v.  Taitt,  2  D.  F.  &  J.  449.  So  if  there  is  a  devise  or 
bequest  to  A.  for  a  term  or  until  B.  attains  a  particular  age,  whether 
to  apply  the  rents  or  income  for  B.'s  benefit  or  otherwise,  and  from 
and  after  B.'s  attaining  or  when  or  as  soon  as  B.  attains  that  age  to 
B.  absolutely,  B.  takes  an  immediate  vested  interest  although  the 
beneficial  enjoyment  is  or  may  be  postponed  (Boraston's  Case,  3  Eep. 
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19  a ;  Lane  v.  Goudge,  9  Ves.  225  ;  Re  Mottram,  10  Jur.,  N.  S.  915)  ; 
but  in  some  cases  the  interest  is  liable  to  1?e  divested  on  his  dying 
under  that  age,  when  there  is  a  gift  over,  or  divesting  clause  to  that 
effect.  James  v.  Lord  Wynford,  1  Sm.  &  G.  40 ;  Smith  v.  Spencer,  6 
D.  M.  &  G.  631. 

Although  words  may  apparently  import  contingency,  if  they  can  be 
read  as  equivalent  to  "  subject  to  the  estates  or  interests  previously 
limited  "  they  will  give  vested,  not  contingent,  estates.  Thus,  under 
a  limitation  to  A.  for  life,  remainder  to  B.  for  life,  and  upon  the 
decease  of  B.,  if  A.  he  dead,  to  C,  C.'s  interest  is  vested.  Franks  v. 
Price,  3  Bea.  182,  208  ;  S.  C,  5  B.  N.  C.  87  ;  Maddison  v.  Chapman, 

4  K.  &  J.  716;  afif.  5  Jur.,  N.  S.  277.  And  the  mere  addition  in  a 
will  to  gifts  of  life  estates  to  one  or  more,  of  the  words  if  he  or  they 
shall  be  entitled  or  the  like,  does  not  render  the  limitation  on  the 
determination  of  the  life  estate  contingent  upon  the  person  to  whom  it 
is  given,  living  to  become  entitled ;  such  words  are  in  effect  merely 
descriptive  of  the  time  at  which  the  limitations  are  intended  to  take 
effect,  if  they  ever  do  so,  as  where  the  bequest  is  to  A.  for  life,  and 
after  his  decease  if  he  should  become  entitled  to  B.,  the  estate  of  B.  is 
vested  whether  A.  becomes  entitled  or  not.  Pearsnll  v.  Simpson,  15 
Ves.  29.  So  even  in  the  much  stronger  case  of  a  bequest  "to  A. 
after  the  death  of  B.,  in  case  B.  shall  happen  to  survive  my  wife." 
Massey  v.  Hudson,  2  Mer.  130  ;  see  Key  v.  Key,  4  D.  M.  &  G.  73. 

Words  which  strictly  only  import  a  gift  in  remainder,  in  default  of 
objects  of  the  prior  devise,  will  be  construed  to  mean  in  default  or 
failure  of  such  objects.  Thus,  under  a  devise  to  the  sons  of  A.  in  tail, 
and  in  default  of  such  sons  over,  the  estate  in  the  devisee  over  is 
vested  and  not  contingent  on  default  of  issue,  but  will  take  effect, 
though  a  son  of  A.  is  born,  if  his  estate  tail  afterwards  determines, 
e.  g.  by  his  death  without  issue.  Doe  v.  Dacre,  1  B.  &  P.  250.  And 
under  a  devise  to  a  widow  for  life  and  if  she  marry  again  over,  the  gift 
over  vests  immediately  and  takes  effect  on  her  death  or  marriage,  and 
is  not  contingent  upon  the  latter  event,  being  in  effect  construed  as  a 
remainder  subject  to  the  widowhood  which  may  be  determined  by 
death  as  well  as  by  marriage.  Lvrford  v.  Cheeke,  3  Lev.  125 ; 
Gordon  v.  Adolphus,  3  B.  P.  C.  306  ;  Broume  v.  Hammond,  Johns. 
210 ;  Meeds  v.  Wood,  19  Bea.  215 ;  Eaton  v.  Heioitt,  2  Dr.  &  Sm. 
184,  192  ;   Underhill  v.  Roden,  2  Ch.  D.  494,  in  which  Pile  v.  Salter, 

5  Sim.  411,  contra,  was  disapproved  of.  Though  a  different  con- 
struction prevails  where  the  gift  over  is  in  effect  a  contingent  limitation 
depending  solely  on  the  widow's  marrying  again.  Sheffield  v.  Ld. 
Orrery,  3  Atk.  282 ;  see  Browne  v.  Hammond,  sup.  If  on  the  death 
or  second  marriage  of  a  widow,  property  is  divisible  among  a  class 
living  at  her  death,  it  will  on  her  second  marriage  be  divisible  among 
the  class  then  living.  Bainbridge  v.  Cream,  16  Bea.  25.  And  under 
a  gift  to  A.  for  life  until  he  becomes  bankrupt  then  over,  the  gift  over 
takes  effect  either  on  the  death  or  bankruptcy  of  A.  Etches  v.  Etches, 
3  Drew.  441. 

For  these  rules  to  apply,  it  is  not  necessary  that  the  ulterior  interest 
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should  be  certain  and  indefeasible ;  it  will  vest  (using  this  word  in  a 
qualified  sense)  not  absolutely,  but  being  liable  to  be  defeated  on  the 
happening  or  non-happening  of  some  specified  event.  Thus,  under 
such  a  form  of  bequest  as  to  A.,  and  if  he  die  without  issue  or  children 
to  B.,  if  the  event  happens,  B.'s  interest  will  take  effect,  and  although 
he  may  predecease  A.,  his  interest  is  transmissible  and  wUl  devolve  on 
his  representatives.  Pinbitry  v.  Elkin,  1  P.  W.  563 ;  Barnes  v. 
Allen,  1  B.  C.  C.  181;  3  Ves.  208,  n.  (a) ;  Taylor  v.  Graham,  3 
App.  C.  1287.  As  to  contingent  remainders  generally,  see  tit. 
"Wills."  And  although  there  may  be  numerous  limitations  in 
remainder  creating  estates  tail  and  estates  for  life  in  terms  of  apparent 
contingency  with  an  ultimate  limitation  in  fee,  if  such  terms  of 
contingency  merely  mean  that  on  failure  of  the  prior  limitations  the 
ultimate  remainder  is  to  take  effect,  it  will  be  a  vested  not  a  contingent 
remainder.  Thus  under  a  devise  to  a  class,  e.g.  sons  for  life  with 
remainder  to  their  sons  in  tail  successively,  and  if  the  sons  die  without 
issue,  to  daughters  in  tail,  and  if  they  die  without  issue  leaving  A. 
surviving  to  him  for  life  with  remainder  to  B.  in  fee,  B.'s  estate  is 
vested,  although  subject  to  the  prior  limitations,  and  if  they  fail  will 
take  eifect,  and  the  death  of  A.  in  the  lifetime  of  the  tenants  in  tail  is 
immaterial.  Leadbeater  v.  Cross,  2  Q.  B.  D.  18.  See  Taylor  v. 
Graham,  3  App.  Ca.  1287  ;  Re  Cresswell,  24  Ch.  D.  102. 

The  construction  of  bequests  of  legacies  and  portions  charged  on 
land  is  however,  as  there  has  been  frequent  occasion  to  observe  before, 
very  special,  and  if  the  form  of  bequest  or  limitation  is  such  as  to 
bring  the  case  within  the  rules  already  stated  aiite,  p.  1195,  the  interest 
will  not  vest  until  the  time  of  payment  arrives. 

In  Re  Cartlege  (29  Bea.  583),  there  was  a  bequest  of  money  charged 
on  real  estate  to  A.  for  life,  and  from  and  immediately  after  her  death 
to  her  children,  to  be  paid  twelve  months  after  her  decease,  at  their 
ages  of  twenty-one  years,  it  was  held  that  only  those  surviving  her 
were  entitled,  and  that  a  child  who  predeceased  her,  though  attaining 
twenty-one,  was  not  entitled.  Perhaps  this  case  might  have  been 
considered  as  coming  within  those  cited  ante,  p.  1196,  in  which  there  is 
an  exception  to  the  rule  when  the  payment  is  postponed  for  the  con- 
venience of  the  estate.  The  children  attained  the  prescribed  age 
which  would  seem  to  have  been  the  principal  contingency.  The  con- 
struction adopted  would  be  a  hard  one,  in  the  case  of  children  dying 
under  twenty-one  leaving  issue.  In  Hannah  v.  Duke  (16  Ch.  D.  112), 
James,  L.J.,  observed  (p.  114)  that  where  there  are  words  clearly 
making  a  vested  gift,  clear  words  are  required  to  convert  it  into  a  con- 
tingent one.  As  to  interests  charged  on  land  given  on  a  contingency 
which  afterwards  happens,  see  ante,  p.  1198. 
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CHAPTER    II. 

OF    CONDITIONS   AND    CONTINGENCIES   AFFECTING   THE    VESTING  AND 
DIVESTING   OF   ESTATES   AND    INTEKESTS. 


Sec.  1. — Conditions  Precedent  and  Subsequent. 
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Generally.]  The  word  condition  lias  reference  in  general  to  some 
act  or  thing  to  be  done  or  forborne  ;  the  word  contingency  has  refer- 
ence in  general  to  an  event.  But  both  words  are  frequently  used  in 
the  same  sense.  In  the  cases  which  have  been  referred  to  in  the  first 
Chapter  of  this  title  there  was  in  general  no  question  as  to  the  effect 
of  any  condition  or  contingency  to  which  the  limitation,  devise  or 
bequest  was  subject.  In  this  Chapter  the  effect  of  such  conditions 
and  contingencies  will  be  considered.  The  simplest  form  of  condition 
is  to  A.  if  he  do,  or  forbear  doing,  a  certain  act.  See  Co.  Litt.  236  b. 
The  simplest  form  of  contingency  is  to  A.  if  a  certain  event  do  or  do 
not  happen.  A  settlor  or  testator  may,  of  course,  annex  any  number 
of  conditions  and  specify  any  number  of  contingencies. 

It  may  be  observed  that,  as  a  general  rule,  a  gift  by  way  of  substitu- 
tion for  another  is  subject  to  the  same  conditions  as  the  original  gift. 
In  re  Boddington,  25  Ch.  D.  685. 

Conditions  Precedent  and  Subsequent — General  Principles.] 
Conditions  are  either  precedent,  that  is,  precede  the  vesting  of  estates 
and  interests  and  render  the  vesting  dependent  and  contingent  upon 
the  condition  being  performed,  or  subsequent,  that  is,  do  not  affect  the 
vesting,  but  on  non-performance  operate  in  many  cases  to  divest  inte- 
rests already  vested,  and  in  some  cases  are  void.  2  Blac.  Com.  156  ; 
ace.  E.  Shrewsbury  v.  Scott,  6  Jur.,  N.  S.  452  ;  see  Co.  Litt.  237  a, 
n.  (1).  In  Ex  parte  Collins,  Re  Lees  (L.  R.,  10  Ch.  367),  James, 
L.J.,  mentions  a  third  class  of  conditions — inherent  conditions.  He 
observes  that  a  condition  "is  inherent  when  the  estate  is  qualified, 
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restrained  or  charged  by  it "  (ib.  p.  372).  No  words  necessarily  make 
a  condition  either  precedent  or  subsequent.  Acherley  v.  Vernon, 
Willes,  153,  156.  The  law  favours  the  vesting  of  estates,  and  there 
is,  for  this  reason,  always  an  inclination  on  the  part  of  the  court  to 
construe  a  condition  to  be  subsequent  rather  than  precedent.  This  is 
especially  the  case  with  regard  to  real  estate.  In  Duffield  v.  Dujield 
(3  Bli.,  N.  S.  260),  Best,  C.J.,  observed,  that  from  the  earliest  times 
the  judges  were  inclined  to  decide  that  estates  devised  were  vested, 
and  were  to  be  holden  as  vested,  except  where  a  condition  precedent 
to  the  vesting  was  so  clearly  expressed  that  the  court  could  not  treat 
them  as  vested  without  deciding  in  direct  opposition  to  the  terms  of 
the  will.  Ib.,  p.  331.  See  Stephens  v.  Stephens  (Ca.  t.  Tal.  228),  and 
the  various  cases  illustrating  this  rule,  commented  upon  by  Wood, 
V.-C,  in  Holmes  v.  Prescott  (10  Jur.,  N.  S.  507).  These  cases  will 
be  referred  to  hereafter. 

This  is  the  rule  of  the  common  law,  and  applicable  to  real  estate. 
But  with  regard  to  legacies  the  rules  applicable  to  them  have  been  to 
a  great  extent  taken  from  the  civil  law,  by  which  conditions  are  more 
readily  construed  to  be  precedent.  See  the  judgment  in  Hanson  v. 
Graham  (6  Ves.  239).  Cases  illustrative  of  this  distinction  will  be 
hereafter  cited.  The  principal  distinctions  also  between  money  por- 
tions and  legacies,  and  also  between  legacies  and  money  portions  not 
charged  on  land,  and  those  which  are  so  charged,  have  already  been 
adverted  to,  and  the  principles  on  which  they  rest  discussed,  ante, 
Chap.  I.,  Sees.  1,  3,  4,  5.  Conditions  precedent  are  often  indicated  by 
certain  conditional  words  (post.  Sec.  5),  no  interest  whatever  being  given 
until  the  condition  is  performed  or  the  contingency  happens.  Condi- 
tions subsequent,  on  the  other  hand,  are  usually  indicated  by  condi- 
tional words  being  used  after  an  estate  or  interest  is  actually  given. 
Wynne  v.  Wynne,  2  M.  &  Gr.  8  ;  see  Lloyd  v.  Branton,  3  Mer.  108. 
Where  a  vested  estate  is  to  be  defeated  by  a  condition  on  a  contin- 
gency that  is  to  happen  afterwards,  that  condition  must  be  such  that 
the  court  can  see  from  the  beginning,  precisely  and  distinctly,  upon 
the  happening  of  what  event  it  was  that  the  preceding  vested  estate 
was  to  determine.  Per  Lord  Cranworth,  Clavering  v.  Ellison,  7  H. 
L.  C.  p.  725  ;  and  see  per  Lord  St.  Leonards,  Egerton  v.  E.  Broivn- 
loio,  4  H.  L.  C.  p.  208. 

The  word  condition  will  not  always  be  construed  in  its  strict  sense, 
so  that  the  non-performance  of  it  will  work  a  forfeiture.  Thus,  where 
there  was  a  general  devise  and  bequest  to  A.,  upon  condition  that  he 
paid  legacies  within  twelve  months,  this  was  held  to  be  not  strictly  a 
condition  but  a  trust.  Wright  v.  Wilkin,  2  B.  &  S.  232,  252  ;  Att.- 
Gen.  V.  Wax  Chandlers'  Co.,  L.  E.,  6  H.  L.  1.  When  a  condition  is 
valid,  the  acceptance  of  the  gift  to  which  the  condition  is  annexed 
makes  it  binding.  Att.-Gen.  v.  Christ's  Hosp.,  1  E.  &  My.  626  ;  Egg 
V.  Devey,  10  Bea.  444.  A  condition  cannot  operate  so  as  to  defeat  an 
estate  tail  in  part,  as  regards  the  interests  of  the  person  making  default, 
without  prejudice  to  the  interests  of  remaindermen.  Seymour  v.  Vernon 
10  Jur.,  N.  S.  487. 


1202      VESTING    AND   DIVESTING   OF   ESTATES   AND   INTERESTS. 

As  to  Performance  of  Conditions — Illegality — Impossibility.] 
A  condition  precedent  in  a  limitation  of  real  estate  must  be  performed 
and  if  performance  be  or  become  impossible,  though  without  any  de- 
fault on  the  part  of  the  person  who  has  to  perform  the  condition,  or  if 
the  condition  be  illegal  and  cannot  therefore  properly  be  performed, 
the  limitation  fails.     Roundel  v.  Currer,  2  B.  C.  C.  67 ;  1  Sw.  383, 
n. ;  BoUnson  v.  Wheelwright,  6  D.,  M.  &  G.  585 ;   Egerton  v.  E. 
Brownlow,  4  H.  L.  C.  1,  120.     And  where  a  condition  precedent  to 
the  exercise  of  a  power  has  become  impossible,  the  power  cannot  be 
exercised.     E.  Shrewsbury  v.  Scott,  6  Jur.,  N.  S.  452.     But  it  has 
been  held  that  a  power  to  jointure  on  marriage  with  the  consent  of  A., 
may  be  exercised  on  marriage  after  A.'s  death.     Green  v.  Green,  2  J. 
&  L.  529 ;  see  Dawson  v.  Massey-Oliver,  2  Ch.  D.  753,  760. 

But  if  performance  of  a  condition  subsequent  in  a  limitation  of  realty 
be  impossible,  the  devisee  or  donee  takes  the  estate  discharged  from  it. 
Thomas  v.  Howell,  1  Salk.  170  ;  2  Bla.  Com.  156 ;  E.  Shrewsbury  v. 
Scott,  6  Jur.,  N.  S.  462  ;  Egerton  v.  Broiunlow,  sup.  So  where  the 
condition  is  illegal.  As  where  there  is  a  devise  in  mortmain  {Poor  v. 
Mial,  6  Madd.  32  ;  see  Bidgway  v.  Woodhouse,  7  Bea.  437),  or  to  a 
feme  covert  on  condition  that  she  lives  apart  from  her  husband  {Cart- 
wright  v.  Cartwright,  3  D.,  M.  &  G.  982 ;  H v.  W ,  3  K.  & 

J.  382) ;  such  conditions  being  void  as  contrary  to  public  policy.  So 
where  there  is  a  devise  upon  condition  that  the  devisee  attains  a  parti- 
cular dignity  in  the  peerage.  Egerton  v.  E.  Brownlow,  4  H.  L.  C.  1 ; 
see  Fingal  v.  Blake,  2  Moll.  50.  And  a  gift  over  on  non-performance 
of  an  illegal  condition  subsequent  is  void,  and  non-performance  will 

have  no  effect.     See  Cartwright  v.  Cartwright,  H v.  W ,  sup. 

The  same  rule  applies  where  the  condition  is  simply  impossible.  See 
Graydon  v.  Hicks,  2  Atk.  16,  18.  This  case  is  questioned  in  Ewens 
V.  Addison  (4  Jur.,  N.  S.  1034),  but  not  as  to  this  point.  When  the 
condition  is  uncertain  and  unintelligible  it  is  void.  See  Clavering  v. 
Ellison,  7  H.  L.  C.  707. 

As  to  personal  estate,  an  illegal  condition  precedent  imposing  the 
performance  of  an  act  malum  in  se,  as  that  a  legatee  should  kill 
another,  or  the  like,  renders  the  condition  and  bequest  both  void. 
Wms.  Exors.,  8th  Ed.,  1270.  But  when  the  illegality  is  merely  in 
respect  of  some  rule  of  law,  the  condition  is  void,  the  bequest  good. 
As  a  gift  to  a  person  on  condition  that  she  live  apart  from  her  husband. 
Brown  v.  Peck,  1  Ed.  140.  But  a  bequest  to  a  wife  absolutely  in 
ease  she  should  not  be  living  with  her  husband  is  good.  Shewell  v. 
Divarris,  Johns.  172.  Where  the  condition  is  subsequent  and  illegal 
the  condition  alone  is  void  {Poor  v.  Mial,  6  Madd.  32  ;  see  Egerton  v. 
Ld.  Broivnlow,  4  H.  L.  C.  1)  ;  and  in  such  cases  a  gift  over  on  non- 
performance is  inoperative.  Bean  v.  Griffiths,  1  Jur.,  N.  S.  1045. 
Where,  in  cases  of  bequests  of  personal  estate,  performance  of  a  con- 
dition, whether  precedent  or  subsequent,  is  impossible  at  the  time  of 
imposing  it,  the  gift  in  general  vests  absolutely.  Lowther  v.  Caven- 
dish, 1  Ed.  99,  117 ;  Brown  v.  Peck,  ib.  140.  But  in  the  case  of  a 
condition  precedent  originally  at  the  time  of  its  creation  possible,  but 
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afterwards  becoming  impossible,  for  instance,  by  the  death  of  the  legatee 
before  the  prescribed  age,  or  before  doing  the  prescribed  act,  or  the 
like,  the  legacy  will  not  vest.  1  Ed.  sup.  p.  117  ;  Priestley  v.  Hol- 
fiate,  3  K.  &  J.  286.  But  it  seems  that  impossibility  of  performance, 
by  reason  of  the  death  of  some  person  other  than  the  legatee,  will 
not,  as  a  rule,  prevent  the  legacy  vesting.  Burchett  v.  JVoolward,  T. 
&  E.  442.  As  where  it  is  given  on  marriage  with  the  consent  of  two, 
and  one  dies,  and  the  marriage  takes  place  with  the  consent  of  the 
other.  Dawson  v.  Oliver-Massey,  2  Ch.  D.  753.  But  if  a  legacy  or 
portion  is  given  on  marriage  with  the  consent  of  guardians,  and  there 
are  none,  the  gift  will  not  take  effect  if  the  legatee  marries,  for  guar- 
dians might  be  appointed  by  the  court,  although  the  legatee  could  not 
herself  appoint  them.     Re  Brown's  Will,  18  Ch.  D.  61. 

When  the  condition  is  subsequent  and  is  impossible  to  be  per- 
formed, the  interest  which  has  vested  will  not  be  divested  {Aislabie  v. 
Rice,  3  Madd.  256)  ;  and  it  makes  no  difference  that  there  is  a  gift 
over.  Peyton  v.  Bury,  2  P.  W.  626  ;  Gniydon  v.  Hicks,  2  Atk.  16, 
questioned,  but  not  on  this  point,  in  Ewcns  \.  Addison,  4  Jur.,  N.  S. 
1034  ;  see  Walker  v.  Walker,  29  L.  J.,  Ch.  856. 

Where  no  question  arises  as  to  the  impossibility  or  illegality  of  the 
performance  of  conditions,  and  the  condition  is  an  ordinary  condition 
precedent,  it  must  be  performed,  or  the  estate  or  interest  will  not  vest. 
See  ante,  p.  1200.  When  the  condition  is  subsequent  and  there  is  a 
limitation  over,  it  will  take  effect  if  the  condition  be  not  performed, 
but  it  will  be  construed  strictly.  Clavering  v.  Ellison,  7  H.  L.  C. 
707.  As  to  the  effect  of  a  revocation,  or  proviso  operating  as  a  cesser, 
of  the  estate  or  iaterest,  see  p.  1207.  Many  instances  of  conditions 
precedent  and  subsequent,  and  of  the  difference  between  them,  will  be 
found  in  the  following  sections.  When  a  bequest  is  clear  and  certain, 
it  will  take  effect,  although  it  may  appear  that  the  testator  intended 
to  annex  conditions,  if,  in  fact,  he  does  not  do  so.  Yates  v.  Univer- 
sity College,  L.  K.,  8  Ch.  454.  In  this  case  the  bequest  was  a 
charitable  one. 

Mode  and  Tiine  of  Performance  of  Conditions.]  As  a  general 
rule  conditions  precedent  must  be  literally  performed.  Robinson  v. 
Wheelwright,  21  Bea.  214  ;  Davis  v.  Angel,  31  Bea.  223  ;  aff.  8  Jur., 
N.  S.  1024 ;  Priestley  v.  Holgate,  3  K.  &  J.  286. 

A  condition  that  the  legatee  shall  claim  his  legacy  within  a  par- 
ticular time  is  construed  strictly.  Tulk  v.  Houlditch,  1  V.  &  B.  248  ; 
Hawlces  v.  Baldwin,  9  Sim.  355 ;  Priestley  v.  Holgate,  sup.  So 
where  the  legacy  is  to  one  for  life  with  remainder  over,  both  interests 
are  forfeited  if  the  condition  is  not  performed.  Powell  v.  Raiole, 
L.  E.,  18  Eq.  243 ;  see  Burgess  v.  Robinson,  3  Mer.  7.  And  in- 
ability to  do  the  act  required  by  reason  of  ignorance,  illness,  or 
absence  beyond  seas,  of  the  legatee  will  not  excuse  him.  In  re  Hodge's 
Legacy,  L.  E.,  16  Eq.  92.  And  this  rule  applies  although  the  legatee 
has  no  notice  and  is  ignorant  of  the  condition.  Hawkes  v.  Bcddwin, 
sup.     But  when  a  condition  is  relied  upon  for  defeating  the  estate  of 
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the  heir,  notice  to  him  of  the  condition  is  necessary.  Doe  v.  Ld. 
Beauclerlc,  11  Ea.  657.  But  notice  or  knowledge  of  a  condition  is 
not  necessary  to  defeat  the  estate  of  a  remainderman.  Astley  v.  E. 
of  Essex,  L.  R.,  18  Eq.  290.  A  condition  that  a  legatee  shall  appear 
before  executors  and  give  proofs  of  identity  is  satisfied  by  one  executor 
and  the  agent  of  the  other  attending  the  legatee  (who  was  aged  and 
infirm)  and  receiving  proof  of  identity.  Tanner  V.  Tehhutt,  2  Y.  & 
C.  C.  0.  226 ;  Doe  v.  Crisp,  1  Per.  &  D.  37.  A  condition  that  a 
;  legatee  shall  pay  a  sum  of  money  {Paine  v.  Hyde,  4  Bea.  468 ;  see 
Wigg  V.  Wigg,  1  Atk.  382),  within  a  given  time,  there  being  no  gift 
over  {Hollinrake  v.  Lister,  1  Euss.  500,  508),  is  not  construed  strictly, 
if  in  fact  he  has  done  so  within  a  reasonable  time.  Nor  is  a  condition 
to  execute  a  release,  ib.,  see  Taylor  v.  Popham  (1  B.  C.  C.  168) ; 
Simpson  v.  Vickers  (14  Ves.  341,  348) ;  Williams  v.  Knipe  (5  Bea. 
273).  When  the  condition  is  in  the  form  of  a  conditional  limitation 
over,  on  non-compliance  with  the  condition,  for  instance,  a  condition 
to  execute  a  release,  it  must  be  complied  with,  or  the  limitation  over 
will  take  effect.  Simpson  v.  Vickers,  14  Ves.  341 ;  see  Avelyn  v. 
Ward,  1  Ves.  sen.  420.  In  calculating  the  time  for  performance  the 
word  "months  "  means  calendar  months.  Franco  v.  Alvares,  3  Atk. 
346.  And  in  bequests  of  this  description  the  day  of  the  testator's 
death  is  excluded.    Lester  v.  Garland,  15  Ves.  248. 

Under  a  devise  on  condition  that  the  devisee  should  marry  into 
a  particular  family,  it  was  held  that  he  had  his  lifetime  to  perform  it. 
Randal  v.  Payne,  1  B.  C.  C.  55 ;  cons.  Lowe  v.  Manners,  5  B.  & 
Aid.  917  ;  Page  v.  Hayward,  2  Salk.  570. 

Where  there  was  a  condition  that  the  devisee  should  take  the 
testator's  name  and  arms  within  twelve  months  after  becoming  entitled 
in  possession,  and  if  he  should  neglect  or  discontinue  the  use  of  the 
name  and  arms  for  twelve  months  after  becoming  entitled,  the  estate 
was  to  go  over,  it  was  held  that  a  devisee  who  had  taken  the  name  and 
arms,  and  afterwards  discontinued  using  them  for  twelve  months,  had 
committed  a  forfeiture.     Blagrove  v.  Bradsliaw,  4  Drew.  230. 


Sec.  2. — Of  the  general  effect  of  a  Gift  over. 


Operation  of  generally 120i 

Real  Estate   1204 

Two  or  more  Cimtingerwics 1205 

Legacies   or  Portions    charged    on 

Land   1205 

Personal  Estate 1205 


Very  Erent  must  Jiajypen — Ca.^es  ...  1206 
Ilaiipening  in  Testator's  Lifetime...  1207 
Clause  of  Revocation  without  Gift 

over 1207 

Failure   of  Precedent    CHfts,  those 

following  talic  effect 120S 


A  gift  over  necessarily  implies  the  failure  of  a  prior  gift  through 
some  condition  not  being  performed  or  some  contingency  not  having 
happened,  by  means  of  which  the  prior  gift  has  failed  to  become 
absolute.  And  in  cases  of  real  estate  the  operation  of  a  gift  over  is 
favourable  to  the  construction  that  the  interest  vests  subject  to  be 
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divested  on  the  event  happening  which  is  to  divest  it.  The  distiuction 
between  an  estate  or  interest  vested  subject  to  be  divested  and  a 
contingent  estate  or  interest  is  important,  see  ante,  p.  1189. 

It  is  a  general  rule  that  an  absolute  interest  cannot  bo  defeated  by 
a  gift  over  unless  the  latter  is  capable,  in  law,  of  taking  effect  {Green 
v.  Ilaney,  1  Ha.  428,  431),  and  being  so  capable,  the  event  does 
strictly  happen  which  is  to  give  effect  to  it.  Winkworth  v.  Wink- 
n-orth,  8  Bea.  576;  Eaton  v.  Barker,  2  Coll.  124;  Watkins  v. 
Weston,  32  L.  J.,  Ch.  609,  and  numerous  cases  mentioned  in  this 
section. 

Under  a  devise  to  A.  for  life,  with  remainder  to  B.  in  fee  if  he  live 
to  attain  twenty-one  ;  but  if  B.  die  before  that  age,  to  A.  in  fee,  the 
remainder  to  B.  vests  subject  to  be  divested  on  his  dying  before  the 
prescribed  age.  Edwards  v.  Hammond,  3  Lev.  132.  So,  where  the 
devise  is  immediate  ■nith  a  similar  gift  over.  Doe  v.  Moore,  14  Ea. 
601.  The  rule  is  the  same  where  the  gift  over  depends  upon  a  person 
not  attaining  a  particular  age,  and  also  upon  other  contingencies  ;  for 
instance,  some  other  person  surviving  him  and  living  to  attain  twenty- 
one  {Bromfield  v.  Crowder,  1  B.  &  P.  N.  E.  313),  or  his  not  attaining 
a  particular  age  and  dying  without  issue.  Phi-pps  v.  Ackers,  9  CI. 
&  F.  583  ;  Whitter  v.  Bremridge,  L.  R.,  2  Eq.  736  ;  see  Festing  v. 
Allen,  12  M.  &  W.  301.  In  such  cases  it  makes  no  difference  whether 
there  is  a  devise  of  the  legal  estate  to  the  devisee,  or  to  trustees  upon 
trust  to  convey  to  him  at  the  prescribed  age.     Phipps  v.  Ackers,  sup. 

With  respect  to  legacies  or  portions  charged  on  land,  a  gift  over,  on 
certain  events  happening,  is  favourable  to  the  construction  that  the 
interest  is  vested  unless  the  event  happens.  Thus,  where  there  was 
no  express  gift  to  a  class  of  children  before  the  youngest  child 
attained  twenty-one,  but  this  was  coupled  with  a  gift  over  to  the  sur- 
vivors of  the  interest  of  any  who  should  not  attain  twenty-one  nor  have 
an  heir  born  in  wedlock ;  it  was  held  that  one  who  died  having 
attained  twenty-one  and  leaving  a  child  born  in  wedlock,  but  before 
the  youngest  attained  twenty-one,  was  entitled.  Murkin  v.  PMllip- 
son,  3  M.  &  K.  257.  It  has  been  observed  that,  with  respect  to  real 
estate  and  legacies  charged  on  land,  the  operation  of  a  gift  over  would 
seem  favourable  to  the  construction  that  the  interest  is  vested  subject 
to  be  divested.  But  in  the  case  of  personal  estate,  the  operation  of  a 
gift  over  cannot  be  relied  upon  as  vesting  an  interest  otherwise  con- 
tingent. Thus,  where  a  legacy  was  given  to  A.  provided  he  attained 
twenty-one,  but  if  he  died  before  twenty-one  over,  it  was  held  that  the 
gift  was  contingent,  and  that  A.  dying  before  twenty-one  took  no 
interest.  Atkinson  v.  Turner,  2  Atk.  41.  On  the  other  hand,  the 
gift  over  will  not  prevent  the  interest  from  vesting,  if  according  to  the 
ordinary  rules  of  construction  it  would  do  so.  Skey  v.  Barnes,  3 
Mer.  335,  340. 

In  the  case  of  both  real  and  personal  estate  it  is  a  settled  rule  that 
in  order  to  divest  a  vested  estate  or  interest,  or  even  a  contingent 
estate  or  interest,  which  afterwards  becomes  vested  by  reason  of  the 
happening  of  the  contingency  {Wagstaf  v.  Crosby,  2  Coll.  746 ;  Re 

4  I  3 
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Sander's  Trusts,  L.  E.,  1  Eq.  675),  by  a  gift  over,  the  very  event 
must  happen,  and  must  be  indicated  with  clearness  and  certainty 
{Hutchin  v.  Mannington,  1  Ves.  jun.  366),  or  the  interest  given  will 
not  be  divested.  The  limitation  over  to  take  elfect  must  meet  the 
very  event  on  which  the  primary  limitation-  is  to  cease.  See  per 
Turner,  V.-C,  in  Rochford  v.  Hackman,  9  Ha.  475.  Thus,  under  a 
gift  to  A.  for  life  and  after  his  death  to  B.  and  C.  in  equal  moieties, 
and  in  case  of  the  death  of  either  B.  or  0.  in  the  lifetime  of  A.  to  the 
survivor,  and  both  predeceased  A. ;  it  was  held  that  the  divesting 
event  not  having  happened,  the  representatives  of  B.  and  C.  were 
entitled  to  their  respective  moieties.  Harrison  v.  Foreman,  5  Ves. 
207 ;  Sturgess  v.  Pearson,  4  Madd.  411 ;  Doe  v.  Haslewood,  10 
C.  B.  544. 

So  a  gift  over  on  the  death  of  A.  "  before  marriage  and  if  she  leaves 
no  issue  "  will  not  take  effect  if  A.  marries.  Seccombe  v.  Edwards, 
28  Bea.  440.  And  a  gift  absolute  in  terms  to  the  testator's  widow, 
and  after  her  death  to  the  children,  if  any,  remains  absolute  if  there 
are  no  children.  Crozier  v.  Crozier,  L.  E.,  15  Eq.  282.  And  when 
under  a  settlement,  the  fund  (subject  to  the  parents'  life  interests)  is 
to  be  transferred  to  children  at  twenty-one,  with  maintenance  in  the 
meantime,  coupled  with  a  gift  over  if  they  all  die  before  they  become 
entitled  to  their  shares,  they  take  vested  interests  at  birth,  and 
although  some  predecease  their  parents  under  age,  their  representa- 
tives will  be  entitled  if  others  survive  the  parents.  Jopp  v.  Wood,  2 
D.,  J.  &  S.  323.  So,  under  a  bequest  to  A.  for  life  with  remainder 
to  her  children  equally,  and  if  only  one  child  should  be  living  at  A.'s 
death  to  that  child,  it  is  now  settled,  though  formerly  held  otherwise 
(see  Eop.  Leg.  593),  that  all  the  children  take  vested  interests,  which 
will  not  be  divested  if  there  are  more  than  one  living  at  A.'s  death, 
though  several  may  have  predeceased  her.  Templeman  v.  Warring- 
ton, 13  Sim.  267;  Kimherley  v.  Teiv,  4  Dr.  &  W.  139;  BoultonY. 
Pikher,  29  Bea.  633.  So  a  gift  over,  if  both  children  of  a  testator 
die  under  age,  will  not  take  effect  if  only  one  die  under  age.  Maddi- 
son  v.  Chapman,  4  K.  &'  J.  716  ;  aff.  5  Jur.,  N.  S.  277.  So  where 
there  is  a  limitation  to  the  children  of  A.  at  a  particular  age,  "  if  A. 
die  leaving  a  child  or  children,"  with  a  gift  over  in  default,  all  the 
children  who  attain  the  prescribed  age  will  be  entitled,  although  some 
may  predecease  A.,  if  some  one,  although  only  one,  survive  A.  Re 
Orlebar's  Settlement  Trust,  L.  E.,  20  Eq.  711 ;  seeBoulton  v.  Beard, 
3  D.,  M.  &  G.  608  ;  M'Lachlan  v.  Taitt,  30  L.  J.  (Ch.)  276. 

And  an  interest  vested  in  A.,  subject  to  be  divested  on  his  dying 
under  age  in  the  lifetime  of  B.,  becomes  absolute  if  A.  survive  B., 
though  he  afterwards  die  under  age.  Potts  v.  Atherton,  28  L.  J., 
Ch.  486.  See,  also,  as  falling  within  the  general  principle,  Smither 
V.  Willock  (9  Ves.  228) ;  Wall  v.  Tomlinson  (16  Ves.  413)  ;  Gray  v. 
Gorman  (2  Ha.  268) ;  Strother  v.  Button  (1  De  G.  &  J.  675).  In 
Holmes  v.  Cradock  (3  Ves.  317)  the  gift  over  depended  upon  a  son 
dying  before  his  mother  without  leaving  a  widow  or  child ;  and  he 
survived  her,  it  was  held  that  the  gift  over  did  not  take  effect. 
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It  has  been  held  even,  that  there  maybe  a  gift  in  terms  contingent, 
but  so  coupled  with  another  contingency  in  the  gift  over,  as  to 
make  the  first  gift  absolute  although  the  first  contingency  happens,  if 
the  other  contingency,  on  which  the  gift  over  depends,  does  not 
happen.  Thus,  under  a  devise  and  bequest  of  real  and  personal 
estate  to  A.  if  living  at  the  death  of  B.,  but  if  A.  should  die  without 
issue  in  the  lifetime  of  B.,  over,  it  was  held  that  A.,  «7(o  died  in  B.'s 
lifetime  leaving  issue,  took  an  absolute  interest.  Finch  v.  Lane, 
L.  K.,  10  Eq.  501.  The  words  in  the  first  gift  indicating  contin- 
gency were  thus  rendered  inoperative. 

Under  a  devise  or  bequest  to  A.  for  life,  with  remainder  to  B. 
absolutely,  but  if  B.  die  in  A.'s  lifetime,  and  without  leaving  issue,  to 
C,  the  gift  over  will  take  effect  if  B.  dies  in  A.'s  lifetime,  though 
leaving  issue,  if  such  issue  also  die  in  A.'s  lifetime.  Croirder 
V.  Stone,  3  Euss.  217;  Jarmaii  v.  Vye,  L.  E.,  2  Eq.  784.  But 
Crowder  v.  Stone  was  questioned  in  Marriott  v.  Abell  (L.  E.,  7  Eq. 
478),  in  which  case  there  was  a  bequest  to  A.  for  life,  remainder  to 
several  persons  absolutely,  and  if  any  of  them  should  die  before  A., 
the  share  of  the  one  so  dying  should  go  to  the  survivors  or  survivor. 
All  of  them  predeceased  A.,  and  it  was  held  that  the  original  gifts 
took  effect,  the  divesting  clause  having  no  operation. 

An  event  will  defeat  a  gift  over  if  it  happens  in  the  lifetime  of  the 
testator,  if  it  would  have  done  so  had  it  happened  after  his  death. 
Thus,  where  a  legacy  was  given  to  A.  at  twenty-one,  and  if  she  should 
die  under  that  age  leaving  children  then  to  them,  and  A.  attained 
twenty-one  and  died  in  the  testator's  lifetime  leaving  children  ;  it  was 
held  that  they  were  not  entitled.  Doo  v.  Brabant,  3  B.  C.  C.  393 ; 
Humberstone  v.  Stanton,  1  V.  &  B.  385  ;  Cox  v.  Parker,  2  Jur., 
N.  S.  842.  If  there  is  a  gift  over  if  an  event  does  not  happen,  e.g., 
if  A.  does  not  attain  a  particular  age,  and  he  attains  that  age  in  the 
testator's  lifetime,  the  gift  over  will  not  take  efJTect.  Tarbuck  v.  Tar- 
buck,  4  L.  J.,  Ch.,  N.  S.  129 ;  Brookman  v.  Smith,  L.  E.,  7  Ex.  271 ; 
particularly  the  judgment  of  Blackburn,  J.,  p.  275.  Under  a  gift  to 
A.  to  be  vested  at  twenty-one,  or  if  he  should  die  under  that  age  leav- 
ing issue,  in  case  he  should  die  without  attaining  a  vested  interest, 
over,  and  the  legatee  attained  twenty-one  and  died  in  the  testator's 
lifetime  leaving  issue  :  it  was  held  that  the  gift  over  took  effect.  Re 
Gaitskell's  Trusts,  L.  E.,  15  Eq.  386. 

A  clause  in  a  will  simply  revoking  a  gift  on  non-performance  of  a 
condition,  though  subsequent,  is  in  general  effectual  without  an 
express  gift  over.  Be  Catt's  Trusts,  2  H.  &  M.  46  ;  see  Dickson's 
Trusts,  1  Sim.,  N.  S.  37 ;  Neivton  v.  Marsden,  2  J.  &  H.  356  ; 
Rochford  v.  Hackman,  9  Ha.  475.  But  if  the  testator  not  only 
revokes  but  indicates  an  intention  to  do  something  more  in  conse- 
quence of  the  revocation,  and  it  is  not  clear  what  that  intention  is,  the 
divesting  clause  will  not  take  effect  although  the  condition  may  not  be 
pnrformed.  Be  Catt's  Trusts,  sup.  So  where  the  gift  over  cannot 
take  effect.  Musgrare  v.  Brooke,  26  Ch.  D.  792.  The  cases  which 
have  just  been  cited  must  be  distinguished  from  another  class  of 
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cases,  in  which,  although  the  event  does  not  happen  on  which  the  gift 
over  is  in  terms  limited  to  take  effect,  by  reason  of  its  becoming  im- 
possible, or  never  having  been  possible,  yet  from  the  very  nature  of 
the  limitation  over,  the  inference  is  irresistible,  that  the  intention 
was  that  it  should  take  effect,  whether  the  event  happened  or  not, 
or  failed  to  happen  by  becoming  impossible.  These  cases  almost 
always  arise  on  wills.  The  rule  is  sometimes  thus  expressed,  that 
where  there  are  two  or  more  limitations,  a  subsequent  one  being 
limited  to  take  effect  on  failure  of  the  preceding  one,  as  a  general 
rule,  if  the  preceding  limitation  is  removed,  or  does  not  arise,  or  by 
any  means  whatever  is  out  of  the  way,  the  subsequent  limitation 
will  take  effect.  See  Avelyn  v.  Ward,  1  Ves.  sen.  420 ;  Re  Shep- 
pard's  Trusts,  1  K.  &  J.  269  ;  Tennant  v.  Heathfield,  21  Bea.  255  ; 
Warren  V.  Rudall,  4  K.  &  J.  603 ;  Hall  v.  Warren,  9  H.  L.  C.  420  ; 
lie  Smith's  Trusts,  L.  R.,  1  Eq.  79,  83 ;  Barnes  v.  Jennings,  L.  R., 
2  Eq.  448.  Thus,  under  a  devise  to  A.  in  fee  on  condition  of  his 
executing  a  certain  release  after  the  testator's  death,  with  a  limitation 
over  in  default  of  his  so  doing,  to  B.  in  fee,  and  A.  predeceased  the 
testator,  B.  was  held  entitled.     Avelyn  v.  Ward,  sup. 

So,  where  there  was  a  bequest  to  the  child  of  which  the  testator's 
wife  was  enceinte,  and  if  such  child  died  under  twenty-one  over,  and 
the  wife  was  not  enceinte,  it  was  held  that  the  gift  over  took  effect  {.Jones 
V.  Westcomh,  Pr.  Ch.  316;  Meadows  v.  Parry,  1  V.  &  B.  124; 
Re  Green's  Trusts,  6  Jur.,  N.  S.,  479) ;  and  a  gift  over,  after  various 
limitations  to  testatrix's  children,  in  the  event  of  their  all  dying  under 
age,  and  unmarried,  will  take  effect  although  the  testatrix  die  without 
having  had  any  child.  Murray  v.  Jones,  2  V.  &  B.  813.  The  reason- 
ing of  Sir  W.  Grant  in  the  last  case  is  very  clear.  In  Mackinnon 
V.  Seivell  (2  M.  &  K.  202),  there  was  a  bequest  to  A.  for  life,  with 
ultimate  remainder  to  the  children  of  A.  living  at  her  decease,  to 
be  paid  when  they  attained  twenty-one,  and  if  all  died  before  attaining 
twenty-one,  over  ;  one  child  of  A.  did  attain  twenty-one,  but  no  child 
survived  her.  It  was  nevertheless  held,  upon  the  principle  of  the  pre- 
ceding cases,  that  the  gift  over  took  effect.  See  Lanphier  v.  Buck, 
2  Dr.  &  Sm.  484  ;  Tennant  v.  Heathfield,  21  Bea.  255.  And  where 
there  was  a  bequest  to  A.,  and  if  he  "  shall  die  "  to  B.,  and  A.  was 
dead  at  the  date  of  the  will,  the  gift  over  was  held  to  take  effect. 
Re  Sheppard's  Trusts,  1  K.  &  J.  269. 

Cases  of  this  description  proceed  upon  the  principle  that  the  event 
on  which  the  gift  over  is  to  take  effect  is  impliedly,  if  not  expressly, 
indicated  by  the  language  used.  See  per  Lord  Cranworth,  L.  C, 
Underwood  v.  Wing,  4  D.,  M.  &  G.  p.  664.  In  Brock  v.  Bradley 
(38  Bea.  670),  the  principle  of  these  decisions  was  applied  to  the  case 
of  a  bequest  to  an  unmarried  woman,  subject  to  certain  restrictions  in 
the  event  of  her  marrying  and  having  children,  and  in  default  of  her 
having  children  to  her  absolutely.  She  never  married,  and  it  was 
held  that  she  took  an  absolute  interest. 

In  this  section  those  cases  only  which  relate  to  the  general  opera- 
tion of  a  gift  over  have  been  considered.     It  has  not  been  attempted 
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here  to  treat  of  all  the  cases  in  which  there  have  been  gifts  over.  In 
many  of  the  following  sections  cases  will  be  found  depending  more 
or  less  upon  a  gift  over,  but  more  intimately  connected  with  the 
primary  gift,  on  which  the  gift  over  is  dependent. 


Sec.  3. — Gift  over  in  case  of  Death. 


Til  ease  of  or  in  tJie  event  of  Deatli, 

over 1209 

General  Utiles   1209 

Edwards  Y.  Edioards  1209 

O'Mahoney  v.  Bvrdett    1209 

Immediate  Gift,  if  Legatee  die,  then 


over ■...  1210 

Or  die  without  CInldren 1210 

Covpled  iiyith  a  Contingency  1211 

Suijeet  to  jirior  Life  Interests,  then 

over " 1211 

Gift  of  Life,  not  absolute,  Interest .  1212 


A  nob  uncommon  form  of  gift  or  limitation  in  wills  is,  to  one 
person,  and  in  case  of  or  in  the  event  of  his  death,  or  if  he  should 
happen  to  die,  to  another.  This  also  is  sometimes  coupled  with  a 
contingency. 

In  Edivards  v.  Edwards  (15  Bea.  357),  Komilly,  M.  E.,thus  states 
the  result  of  the  authorities  upon  the  subject  of  this  form  of  limitation 
or  gift,  and  distinguishes  the  cases  as  follows  : — (1)  To  A.,  if  he  die 
to  B.  ;  (2)  To  A.,  and  if  he  die  without  children  to  B. ;  (3)  To  one 
for  hfe  with  remainder  to  A.,  if  he  die  to  B. ;  (4)  To  one  for  life  with 
remainder  to  A.,  if  he  die  without  leaving  children  to  B.  In  the  first 
case,  the  contingency  has  reference  to  the  death  of  the  testator ;  in 
the  second,  to  the  death  of  A. ;  in  the  third  and  fourth,  to  the  death  of 
the  tenant  for  life  {ib.  361).  See  Galland  v.  Leonard,  1  Sw.  161  ; 
Da  Costa  v.  Keir,  3  Kuss.  360.  This  statement  was  assented  to  by 
Kindersley,  V.-C,  in  Re  Allen's  Estate  (3  Drew.  380),  and  by 
Wood,  V.-C,  in  Dean  v.  Handley  (2  H.  &  M.  635).  See  also  the 
judgment  of  Giffard,  L.  J.,  Bowers  v.  Bowers,  L.  E.,  5  Ch.  251. 
But  notwithstanding  the  apparent  agreement  by  later  judges  in  these 
rules,  the  fourth  has  been  overruled  by  the  House  of  Lords  in  the  cases 
of  O'Mahoney  v.  Burdett,  L.  R.,  7  H.  L.  C.  388,  and  Ingram  v. 
Soutten,  ib.  408.  The  last  of  these  cases  was  decided  in  the  court 
below;  nom..  In  re  Heathcote's  Trusts,  9  Ch.  45,  in  accordance  with 
the  rule  as  above  stated,  but  was  reversed  in  the  House  of  Lords.  In  the 
two  last-cited  cases  it  was  held  in  the  House  of  Lords  that  a  bequest 
to  A.,  and  if  A^  dies  unmarried  or  without  children  to  B.,  is  an 
absolute  gift  to  A.,  defeasible  by  an  executory  gift  over  in  the  event  of 
A.  dying  at  any  time  unmarried  or  without  children.  This  construc- 
tion can  only  be  affected  by  a  context  which  renders  a  diiferent  mean- 
ing necessary.  Also  that  a  gift  (subject  to  a  life-interest)  to  A.,  and 
if  A.  dies  unmarried  or  without  children  to  B.,  is  an  executory  gift 
over  which  will  defeat  the  absolute  interest  of  A.  in  the  event  of  A. 
dying  at  any  time  unmarried  or  without  children,  and  that  there  is  no 
rule  of  construction  arising  from  possible  delay  in  the  vesting  of  a  gift 
which  controls  the  natural  meaning  of  the  terms  of  the  bequest.  It  was 
held  further  that  there  is  no  authority  that  the  words  introducing  a 
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gift  over  in  the  case  of  the  "  death  unmarried  or  without  children  " 
of  a  previous  taker  do  not  indicate,  according  to  their  natural  meaning, 
death  unmarried  or  vs^ithout  children  at  any  time,  or  that  the 
ordinary  and  literal  meaning  of  the  words  used  is  to  be  departed  from 
otherwise  than  in  consequence  of  a  context  which  renders  a  different 
meaning  necessary  or  proper.  There  must  be  therefore  a  contrary  in- 
tention expressed  in  the  will  to  prevent  the  application  of  the  rule  laid 
down  in  the  cases  before  the  House  of  Lords.  This  will  be  shown  if 
after  a  gift  of  a  life  estate  to  A.  at  his  death  the  property  is  to  he  divided 
amongst  a  class  {e.g.,  children),  and  if  any  child  should  die  without 
issue,  to  the  others  of  the  class  then  living  if  leaving  issue  to  the 
child's  issue.  In  such  a  case  the  period  of  absolute  division  will  be 
the  death  of  the  tenant  for  life.  Olivant  v.  Wright,  1  Ch.  D.  346. 
So  it  has  been  held  that  there  is  a  contrary  intention  expressed  if  after 
the  life  estate  there  is  a  gift  to  a  class  living  at  the  testator's  death, 
and  if  any  should  die  without  leaving  lawful  issue,  to  the  survivors 
of  the  class  who  should  leave  issue.  Besant  v.  Cox,  6  Ch.  D.  604. 
The  other  three  rules  in  Edwards  v.  Edwards,  sup.,  would  seem  to 
represent  the  doctrine  of  the  court. 

The  first  rule  is  illustrated  by  the  cases  of  Northey  v.  Burhage  (Pr. 
Ch.  471) ;  Trotter  v.  Williams  {ib.  78) ;  Hincldey  v.  Simmons  (4  Yes. 
160)  ;  Cambridge  v.  Rous  (8  Ves.  13)  ;  Elliott  v.  Smith,  22  Ch.  D. 
236  ;  Peard  v.  Morton,  25  Ch.  D.  394 ;  and  A.  will  take  absolutely 
if  he  survive  the  testator,  although  the  gift  over  in  case  of  his  death 
is  to  his  children  or  issue,  or  to  a  class  then  living.  Trotter  v. 
Williams,  sup. ;  Turner  v.  Moor,  6  Ves.  657;  Schenk  v.  Agnew,  4 
K.  &  J.  405  ;  Re  Hayward,  19  Ch.  D.  470 ;  Peard  v.  Morton,  sup. ; 
comp.  Boivers  v.  Bowers,  L.  K.,  5  Ch.  244,  infra.  The  rule  is  the 
same  where  the  gift  is  to  several,  with  a  bequest  over  if  any  die  in  the 
lifetime  of  the  others  or  other.  Howard  v.  Howard,  21  Bea.  550  ;  see 
Clarke  v.  Lubbock,  1 Y.  &  C.  C.  C.  492.  But  this  rule  will  not  apply  where 
the  bequest  over  is  for  life  only.  Thus  where  property  was  bequeathed 
to  A.  and  B.,  and  "  in  case  of  the  demise  of  either  the  said  A.  or  B.,  I 
do  hereby  bequeath  the  same  ....  to  the  survivor  for  her  sole  use 
and  benefit  for  life,"  it  was  held  that  the  residue  was  not  disposed 
of,  and  that  A.  and  B.  took  only  as  tenants  for  life.  Watson  v. 
Watson,  7  P.  I>.  10.  It  may  be  mentioned  that  where  there  was  a 
bequest  of  an  annuity  to  A.,  and  "  in  the  event  of  her  death  the  annuity 
is  to  be  continued  to  her  children,"  and  A.  survived  the  testator  and 
received  the  annuity  up  to  her  death,  at  which  time  all  her  children 
had  attained  twenty-one,  it  was  held  that  the  words  "  in  the  event 
of  her  death  "  could  not  be  construed  as  only  providing  against  a 
lapse  of  the  annuity,  and  that  the  annuity  took  effect  in  favour  of  the 
children.     Wilkins  v.  Jodrell,  13  Ch.  D.  564. 

The  second  of  these  rules  is  illustrated  by  the  cases  of  Allen  v. 
Farthing  (2  Mad.  310  ;  best  stated  2  Jarm.  Wills,  4th  ed.  783) ;  Child 
v.  Giblett  (8  M.  &  K.  71) ;  Edwards  v.  Edwards  (15  Bea.  357) ; 
Gosling  v.  Townshend  (17  Bea.  245,  aff.  2  W.  E.  23) ;  Cooper  v. 
Cooper  (1  K.  &  J.  658).     Under  this  rule  the  gift  to  A.  will  not  be 
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absolute,  although  he  survive  the  testator,  for  if  he  die  without 
leaving  children,  the  gift  over  will  take  efi'ect.  This  construction 
can  only  be  affected  by  a  context  which  renders  a  different  meaning 
necessary.  O'Maltoney  v.  Bimlctt,  L.  R.,  7  H.  L.  C.  888.  Sometimes 
the  form  of  gift  is  coupled  with  another  contingency  as  to  A.,  and  if 
he  die  without  leaving  children,  over;  but  if  ho  die  leaving  children, 
to  them.  In  such  case  the  construction  also  is  that  A.  will  not  take 
absolutely,  but  that  if  he  die  leaving  children,  they  will  be  entitled. 
Bowers  v.  Bou-crs,  L.  E.,  5  Ch.  244 ;  comp.  Clayton  v.  Lowe, 
5  B.  &  A.  636  ;  Gee  v.  Mayor  of  Manchester,  17  Q.  B.  737  ;  Ware  v. 
Watson,  7  D.,  M.  &  G.  248. 

It  may  here  be  observed,  that  where  there  is  a  bequest  to  A.  if  he 
attain  a  particular  age,  and  if  he  die,  or  in  case  of  his  death  leavinri 
children,  to  them,  the  legacy  vests  absolutely  in  A.  at  the  age  named, 
and  is  not  subject  to  be  divested  in  the  event  of  his  leaving  issue  at 
his  death.  Home  v.  Pillans,  2  ]\I.  &  K.  24.  This  case  is  approved  of 
in  Edwards  v.  Edwards  (15  Bea.  357,  365) ;  and  see  also  Cooper  v. 
Cooper  (1  K.  &  J.  658,  664)  ;  Clark  v.  Henry  (L.  R.,  11  Eq.  222; 
aff.  L.  E.,  6  Ch.  588)  ;  and  O'Mahoney  v.  Burdctt,  sup.  p.  397.  The 
principle  of  the  decision  in  Home  v.  Pillans,  sup.,  would  seem  to  be 
that  as  the  gift  when  and  if  the  legatee  attained  twenty- one  was 
contingent  (see  Smith  v.  Spencer,  6  D.,  M.  &  G.  631),  the  death 
without  issue  had  reference  to  death  before  the  period  of  vesting 
in  order  to  give  the  share  to  the  children  of  the  legatee  if  he 
died  before  that  time.  But  if  an  estate  is  devised  so  as  to  give  the 
devisee  a  vested  interest  immediately,  although  he  may  not  be  entitled 
to  the  rents  until  he  attains  twenty-one,  a  devise  over,  "  if  he  die  under 
that  age  without  issue  living  at  his  decease,"  will  take  effect  if  he  die 
without  issue,  although  he  may  have  attained  twenty-one.  Smith  v. 
Spencer,  sup.  In  Bowling's  Trusts,  L.  E.,  14  Eq.  463,  466,  Malins, 
Y.-C,  stated  the  rule  to  be  "  that  when  you  find  the  will  commencing 
with  an  absolute  gift  at  a  particular  period,  and  then  a  gift  over  in 
the  event  of  death,  it  means  in  case  of  death  taking  place  before  that 
period  at  which  the  property  is  to  become  absolutely  vested." 

With  regard  to  the  third  rule,  when  the  limitation  or  bequest  is  to 
A.  subject  to  B.'s  life  interest,  and  in  case  of  A.'s  death,  or  if  A.  die, 
over,  A.  takes  absolutely  if  he  survives  B.  the  tenant  for  life ;  if  not, 
the  gift  over  will  take  effect.  Hervcy  v.  M'Laughlin,  1  Pri.  264  ; 
Salisbury  v.  Petty,  3  Ha.  86 ;  He  Henderson,  28  Bea.  656  ;  Bolitho 
V.  Hilyar,  34  Bea.  180 ;  Green  v.  Barroic,  10  Ha.  459.  So  where 
the  gift  is  to  A.,  subject  to  B.'s  life  interest,  and  if  A.  die  without 
issue  over,  for  in  such  a  case  death  without  issue  in  the  Ufetime  of  the 
tenant  for  Ufe  is  meant,  unless  from  the  context  death  without  issue 
at  any  time  is  to  be  understood,  the  rule  applies  to  a  series  of  gifts 
over  as  well  as  to  one.  Re  Heathcote's  Trusts,  L.  R.,  9  Ch.  45 ; 
Slaney  v.  Slaney,  33  Bea.  631 ;  comp.  MilnerY.  Mibier,  34  Bea.  276. 
And  when  there  is  a  gift  subject  to  a  life  interest  to  several  with 
benefit  of  survivorship,  unless  they  shall  die  leaving  issue,  they  take 
absolutely  if  they  survive  the  tenant  for  life,  although  they  may  have 
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issue  then  living,  the  gift  to  the  issue  only  taking  effect  in  the  event 
of  their  parents'  death  in  the  lifetime  of  the  tenant  for  life.  Re  Hill's 
Trusts,  L.  R.,  12  Eq.  302. 

When  there  is  a  gift,  subject  to  A.'s  life  interest,  to  certain  persons 
by  name,  and  if  any  should  die  in  A.'s  lifetime  leaving  children  or 
issue  to  them;  if  any  of  those  named  die  in  the  lifetime  of  the 
testator  leaving  issue  or  children,  the  gift  over  to  them  mil  take 
effect ;  but  otherwise  where  the  gift  is  to  a  class,  and  if  any  of  the 
class  die  in  the  lifetime  of  A.,  over  ;  in  such  case,  if  one  of  the  class 
predecease  the  testator,  the  gift  over  will  not  take  effect.  Ive  v.  King, 
16  Bea.  46  ;  Ashling  v.  Knowles,  3  Drew.  593  ;  Cambridge  v.  Rous, 
25  Bea.  409 ;  see  Re  Porter's  Trusts,  4  K.  &  J.  191 ;  Hobgen  v. 
Neale,  L.  R.,  11  Eq.  48. 

There  is  a  form  of  gift  absolute  in  terms  coupled  with  a  gift  over  to 
an  unascertained  class  after  the  death  of  the  first  devisee  or  legatee,  as 
to  A.,  and  after  his  death  to  his  children  then  living,  none  being  then 
in  existence,  or  to  A.,  and  after  his  death  to  his  children,  he  never 
having  had  any.  In  such  cases  it  will  depend  upon  the  context 
whether  the  gift  in  terms  absolute  is  to  be  cut  down  to  a  lesser 
interest  or  not.  In  Joslin  v.  Hammond,  3  M.  &  K.  110,  a  testator 
gave  his  whole  property  to  his  wife  upon  condition  that  she  should 
pay  a  particular  annuity,  and  after  her  death  to  be  equally  divided 
between  those  of  his  children  who  should  survive  her,  share  and  share 
alike.  All  the  testator's  children  died  in  the  lifetime  of  his  widow. 
It  was  held  upon  her  death  that  in  the  events  which  had  happened 
the  testator's  property  was  undisposed  of,  and  that  his  next  of  kin 
were  entitled  to  it.  In  Crozier  v.  Crazier,  L.  R.,  15  Eq.  282,  a 
testator  gave  all  the  residue  of  his  estate  to  his  wife,  and  after  her 
death  to  be  equally  divided  between  the  children  should  there  be  any. 
There  were  no  children.  It  was  held  that  the  wife  was  absolutely 
entitled.  The  two  last  cases  were  similar,  although  decided 
differently.  In  the  latter  James,  V.-C,  observed  that  the  testator 
clearly  did  not  mean  to  die  intestate,  an  observation  equally  applic- 
able to  the  former. 

When  the  gift  is  not  to  A.  generally  or  absolutely,  but  to  A.  for 
life  only,  and  in  case  he  should  die,  to  B.,  as  A.  expressly  takes  a  life 
estate  only,  although  he  survive  the  testator,  B.  will  be  entitled  after 
A.'s  death.  Smart  v.  Clark,  3  Russ.  365  ;  Tilson  v.  Jones,  1  R.  &My. 
553.  And  though  in  terms  a  mere  life  estate  may  not  be  given,  but  an 
estate  coupled  with  a  gift  over,  there  may  be  expressions  in  the  will 
showing  the  testator's  intention  that  the  gift  over  shall  take  effect 
ivhenever  the  first  legatee  dies,  in  which  case  his  interest  will  be  for 
life  only,  and  at  his  death  the  legatee  in  remainder  will  take  abso- 
lutely. See  Billings  v.  Sandon,  1  B.  C.  C.  393  ;  Ld.  Douglas  v. 
Chalmer,  2  Ves.  jun.  501 ;  Miles  v.  Clark,  1  Ke.  92 ;  Child  v. 
Giblett,  3  M.  &  K.  71;  comp.  Brotherton  v.  Bury,  18  Bea.  65; 
Randfield  v.  Randfield,  8  H.  L.  C.  225. 
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Sec.  4. — Effect  of  Gift  of  Interest  or  Income. 
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When  a  devise  is  clearly  contingent,  a  gift  of  the  income  of  the 
property  up  to  the  time  at  which  the  property  is  to  vest  will  not  have 
the  effect  of  giving  a  vested  interest.  Bull  v.  I'ritchard,  5  Ha.  567  ; 
Lloyd  V.  Lloyd,  3  K.  &  J.  20 ;  Stead  v.  Piatt,  18  Bea.  50.  In  these 
cases  the  gift  was  to  children  who  shouhl  attain  a  particular  age ;  the 
condition,  therefore,  was  precedent  {post,  p.  1'219  ;  comp.  Boraston's 
Case,  3  Co.  16,  and  the  cases  ante,  p.  1197).  Nor  will  the  gift  of 
interest  have  the  effect  of  vesting  a  legacy  or  portion  payable  at  a 
future  time  and  charged  on  land  where  the  legacy  or  portion  sinks  by 
reason  of  the  death  of  the  legatee  or  portioner  before  the  time  of 
payment.      Pearce   v.   Loinan,    3   Ves.    135;    Parker  v.    Hodgson, 

1  Dr.  &  Sm.  568.  But  when  the  portions  or  legacies,  although 
charged  on  land,  are  not  intended  to  sink  into  the  land,  except  in 
certain  events,  the  gift  of  interest  may  be  material.  See  Murkin  v. 
PMllipson,  3  M.  &  K.  257. 

Legacies  payable  out  of  the  proceeds  of  a  sale  of  land  are  subject  to 
the  rules  applicable  to  ordinary  pecuniary  legacies.  See  Re  Hart's 
Trusts,  3  De  Gr.  &  J.  195.  Although  if  they  are  charged  on  land  to  be 
purchased,  they  are  considered  as  if  charged  on  land.  Harrison  v. 
Naylor,  2  Cox,  247.  A  bequest  of  the  income  or  interest  of  legacies 
not  charged  on  land  will  frequently  have  the  effect  of  vesting  them, 
although  words  of  apparent  condition  or  contingency  are  used,  which 
if  standing  alone  would  render  the  bequest  contingent.  Thus  a 
legacy  to  A.  at  or  on  the  age  of,  or  when  he  attains,  twenty-one,  with 
the  interest  for  his  maintenance,  vests  immediately.     Hoath  v.  Hoath, 

2  B.  C.  C.  4  ;  Hanson  v.  Graham,  6  Ves.  239  ;  Jones  v.  Mackilwain, 
1  Russ.  220 ;  Hammond  v.  Maule,  1  Coll.  281 ;  Shrimpton  v. 
Shrimpton,  31  Bea.  425  ;  Pearson  v.  Dolman,  L.  R.,  3  Eq.  315  ; 
Scotney  v.  Lo7ner,  29  Ch.  D.  535.  In  Re  HarVs  Trusts,  3  De  G.  &  J. 
195,  where  there  was  a  bequest  of  a  legacy  to  A.  when  she  should 
attain  twenty-five,  to  carry  interest  from  a  particular  time  for  her 
maintenance  and  education  until  she  should  attain  twenty-five,  it  was 
held  that  A.  took  an  immediate  vested  interest.  In  Isaacson  v. 
Webster,  16  Ch.  D.  47,  there  was  a  gift  of  the  income  of  a  fund  to  A. 
for  his  maintenance  until  he  should  attain  the  age  of  thirty,  then  to 
transfer  the  capital  to  him ;  it  was  held  that  A.  took  an  immediate 
vested  interest.  When,  however,  the  interest  of  a  particular  fund 
was  given  up  to  a  certain  time,  and  then  for  the  first  time  and  as  a 
distinct  gift  a  specific  sum  which  did  or  might  correspond  with  the 
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corpus  of  the  fund,  the  latter  gift  was  in  general  held  to  vest  then,  and 
not  before.  Batsford  v.  Kehbill,  3  Ves.  363 ;  Vdwdrij  v.  Geddes,  1 
E.  &  My.  203 ;  Watson  v.  Hayes,  5  M.  &  C.  125.  But  there  is  no 
ride  that  if  there  is,  first  a  gift  of  interest,  and  afterwards  a  gift  of  the 
corpus  producing  it,  the  two  may  not  vest  at  the  same  time.  See 
Billingsley  v.  Wills,  3  Atk.  219,  and  the  observations  on  it  in  Tribe 
V.  Neivland,  5  De  G.  &  Sm.  238 ;  Westwood  v.  Southey,  2  Sim.,  N.  S. 
198.  When  the  entire  interest  is  given  for  maintenance,  but  the 
legacy  although  vested  is  subject  to  be  divested  on  the  legatee  dying 
under  a  particular  age,  if  he  dies  under  that  age,  his  representatives 
will  be  entitled  to  the  interest  accrued  up  to  that  time,  but  unapplied 
for  maintenance.  Re  Peek's  Trusts,  L.  E,,  16  Eq.  221.  A  gift  of 
the  income  of  a  fund  to  A.  until  his  marriage,  and  then  the  fund 
to  be  handed  over  to  him,  entitles  him  to  receive  the  fund  if  he  is  of 
age  although  unmarried.     Stuart  v.  Wrey,  30  Ch.  D.  507. 

The  rule  does  not  apply  where  there  is  a  gift  to  such  of  a  class  as 
shall  attain  a  particular  age,  and  if  one  only  attains  that  age,  to  such 
one.  In  such  cases  no  interest  will  vest  in  any  not  attaining  the  pre- 
scribed age,  although  there  are  provisions  for  their  maintenance  under 
that  age.  Re  Ashnore's  Trusts.,  L.  E.,  9  Eq.  99  ;  Dewar  v.  Brooke, 
11  Ch.  D.  529 ;  comp.  Fox  v.  Fox,  L.  E.,  19  Eq.  286.  This  is  in 
effect  the  same  as  a  very  common  form  of  trust  for  children  under 
marriage  settlements.  In  In  re  Grimshaiv's  Trusts,  11  Ch.  D.  406  ; 
and  Barker  v.  Barker,  16  Ch.  D.  44,  there  was  a  discretionary  power 
to  trustees  to  apply  the  income,  or  so  much  as  they  should  think 
proper,  for  the  maintenance  of  a  class  until  they  attained  a  particular 
age,  and  this  was  held  insufficient  to  vest  shares  of  the  capital  iu  any 
members  of  the  class  who  did  not  attain  the  prescribed  age.  So, 
where  there  is  a  direction  to  pay  the  income  of  a  fund  to  a  class  living 
at  A.'s  decease  until  they  should  attain  twenty-one,  when  they  attain 
that  age  to  pay  the  fund  to  them,  the  interest  vests  only  in  those 
attaining  twenty-one.     Spencer  v.  Wilson,  L.  E.,  16  Eq.  501. 

It  was  at  one  time  considered  that  the  rule  did  not  apply  where 
there  was  an  allowance  for  maintenance,  e.g.,  at  the  discretion 
of  trustees  or  executors,  not  equivalent  to  the  whole  amount  of  income 
or  interest  {Pulsford  v.  Hunter,  3  B.  C.  C.  416 ;  Re  Ashmore's 
Trusts,  L.  E.,  9  Eq.  99 ;  Leake  v.  Robinson,  2  Mer.  363,  886 ; 
Vawdry  v.  Geddes,  1  E.  &  My.  203) ;  or  even  if  equal  to  the  entire 
interest,  if  not  given  as  such,  but  as  a  distinct  gift.  Watson  v. 
Hayes,  5  M.  &  C.  125,  133  ;  see  also  the  cases,  ante,  p.  837.  But 
with  reference  to  the  distinction  between  giving  the  entire  interest,  or 
so  much  as  trustees  may  think  fit,  it  was  held  iu  Harrison  v.  Grim- 
ivood,  12  Bea.  192,  and  Fox  v.  Fox,  L.  E.,  19  Eq.  286,  that  this 
discretionary  power  did  not  affect  the  question  of  vesting.  But 
where  there  is  a  gift  to  a  class  attaining  a  particular  age,  the  income 
of  the  presumptive  share  of  each  child  being  given  for  maintenance,  or 
so  much  thereof  as  trustees  should  think  fit,  this  has  been  held 
sufficient  to  vest  the  share  of  a  child  before  attaining  the  prescribed 
age.     Fox  v.  Fox,  L.  E.,  19  Eq.  286,  in  which  Jessel,  M.E.,  dis- 
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approved  of  Pulsford  v.  Hunter,  3  B.  C.  C.  416  ;  and  in  Ih'  Ashnore's 
Trusts,  L.  K.,  9  Eq.  99.     See  Barker  v.  Barlccr,  16  Ch.  D.  44. 

A  gift  at  twenty-five  and  interest  during  minority  gives  a  vested 
interest  at  once.  Daiics  v.  Fisher,  5  Bea.  201 ;  comp.  Thomas  v. 
Wilberforce,  31  Bea.  299.  Under  a  bequest  at  twenty-five,  with  a 
gift  over  if  the  legatee  die  under  that  age,  with  maintenance  during 
minoritfi,  the  legatee  is  entitled  to  the  income  of  his  legacy  between 
twenty-one  and  twenty-five.     Fraser  v.  Fraser,  8.  L.  T.,  N.  S.  20. 

Where  principal  and  interest  are  blended  in  one  gift,  and  the  gift  of 
the  principal  is  contingent,  it  is  not  the  less  so  because  interest  is 
given  with  it.  Thus,  a  bequest  of  a  specific  sum  and  interest  or 
accumulated  interest  to  A.  as  soon  as  he  attains  twenty-one,  or  to  be 
vested  at  twenty-one,  is  contingent.  Knight  v.  Knight,  2  S.  &  S. 
490;  Re  Thrvston,  17  Sim.  21.  But  the  mere  fact  that  the  interest 
of  a  fund  is  given  with  the  fund  will  not  determine  the  question  of 
vesting  one  way  or  the  other  in  general.  This  depends  upon  the 
context.  Thus,  a  bequest  of  a  fund  to  A.,  to  have  principal  and 
interest  at  a  particular  age,  vests  immediately.  Breedon  v.  Tiigman, 
3  M.  &  K.  289.  So,  a  bequest  of  a  sum  to  A.,  with  a  direction  to  accu- 
mulate the  interest  until  A.  attains  twenty-one,  gives  a  vested  interest 
immediately.  Stretch  v.  Watkins,  1  Mad.  253  ;  see  Oppenheim  v. 
Henry,  10  Ha.  441.  And  a  bequest  of  specific  property  out  of  the 
testator's  estate,  with  a  direction  to  accumulate  the  income  of  it  and 
pay  principal  and  accumulations  at  a  particular  age,  gives  a  vested 
interest  at  the  testator's  death.     Saunders  v.  Vauticr,  Cr.  &  Ph.  240. 

A  legacy  may  be  vested  in  one  person,  although  the  interest  may  be 
given  to  another  for  a  certain  time.  Thus,  a  bequest  to  A.  until  B. 
attains  twenty-one,  and  after  he  attains  that  age  to  B.,  gives  B.  a 
vested  interest  at  once.  Lane  v.  Goudge,  9  Yes.  225.  In  this  case 
Sir  W.  Grant  observed  in  substance,  with  reference  to  cases  where 
there  is  a  gift  of  interest  and  then  a  gift  of  the  fund  itself  at  a  par- 
ticular time,  that  there  are  two  classes  of  cases,  one  where,  until 
possession  is  to  be  given  of  the  fund,  it  is  to  be  employed  for  the 
benefit  of  the  person  who  is  then  to  take  possession ;  another,  where, 
although  the  intermediate  interest  is  not  given  for  the  benefit  of  the 
person  ultimately  to  take,  it  is  merely  an  exception  out  of  the  whole 
property  meant  to  vest  in  him  {ib.  230),  thus,  in  fact,  bringing  the 
case  within  the  rule  that  immediate  and  ulterior  interests  vest 
together. 
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It  ^vi]l  be  convenient  in  a  separate  section  to  consider  the  effect  of 
certain  words,  usually  indicative  of  contingency  (principally  with 
reference  to  the  attainment  of  a  particular  age),  in  limitations  or  gifts 
of  real  and  personal  property.  It  will  be  seen  that  the  same  words 
may  have  a  different  effect  when  applied  to  different  species  of  pro- 
perty, and  may  create  conditions  precedent  as  regards  personal  estate, 
and  conditions  subsequent  as  regards  real  estate.  The  cases  of  limi- 
tations or  gifts  to  a  Tperson,  followed  by  a  direction  for  payment  or 
transfer  at,  or  on  a  person  attaining,  or  when  or  as  soon  as  he  attains, 
a  particular  age,  have  already  been  considered,  ante,  pp.  1192,  1193. 
The  cases  now  to  be  considered  relate  to  limitations  or  gifts  at  a 
certain  age  or  time,  expressed  in  terms  prima  facie  indicating  a 
condition,  annexed  to  the  very  gift  or  limitation  itself. 

The  words  which  perhaps  most  commonly  indicate  conditions  or 
contingencies  with  reference  to  a  particular  age  or  time  are  these  :  — 
Provided,  If,  In  case.  In  the  event  of.  When,  As  and  ivhen.  Should, 
On,  Upon,  As  soon  as.  At,  From  and  after.     As  being  in  close  con- 
nection with  this  class  of  cases,   limitations  or  gifts  to  those  who 
attain,  or  to  such  as  attain,  a  particular  age  will  be  considered. 
'^■""jLcJ^W,  ^  j      A  devise  to  a  person,  provided  he  attains  twenty-one,  creates  a  con- 
-•-^^^  A  a.     Idition  subsequent,  even  without  a  gift  over,  but  the  estate  will  be 
'^tS^^^iS^  ■■    idivested  if  the  devisee  dies  under  twenty-one.     Simmonds  v.  Cock,  29 
■JU.U£^  2-^    Bea.  455.     In  Peyton  v.  Bury  (2  P.  "W.  626),  where  there  was  a  gift 
^"  f    ^'"'      of  the  residue  of  personalty  to  A.,  provided  she  married  with  consent, 
■  *]"  with  a  gift  over  if  she  married  otherwise,  the  condition  was  held  to  be 

subsequent.  In  this  case  the  court  dwelt  upon  the  point  that  the 
condition  was  in  restraint  of  marriage,  which  was  an  odious  one.  In 
Atkinso7i  v.  Turner  (2  Atk.  41),  where  there  was  a  legacy  of  a  share 
in  a  business  to  A.,  provided  he  attained  twenty-one,  with  a  gift  over 
if  he  died  under,  the  condition  was  held  to  be  precedent. 

A  legacy  to  A.,  to  be  paid  "  as  soon  as  "  he  attains  twenty-one,  and 
in  case  he  attains  that  age,  not  otherwise,  is  contingent.  Knight  v. 
Cameron,  14  Ves.  389  ;  see  Knight  v.  Knight,  2  S.  &  S.  490;  Lister 
v.  Bradley,  1  Ha.  10,  12. 

The  word  if  creates  a  condition  precedent,  in  general,  in  the  case  of 
real  estate.  See  Bromfield  v.  Crowder,  1  B.'&  P.,  N.  S.  318,  326; 
Duffield  V.  Duffield,  3  Bli.,  N.  S.  260,  331.  In  Edioards  v.  Hammond 
(3  Lev.  132),  a  devise  to  A.,  if  he  should  live  to  attain  twenty-one, 
with  a  gift  over  if  he  died  under  that  age,  was  held  to  be  vested 
subject  to  be  divested  on  his  dying  under  that  age.  See  Popham  v. 
Bampfeild,  1  Ver.  79.  So  this  word,  in  limitations  of  personalty, 
in  general,  creates  a  condition  precedent.  Randal  v.  Payne,  1 
B.  C.  C.  55 ;  Stapleton  v.  Cheales,  Pr.  Ch.  317 ;  Hanson  v.  Gra- 
ham, 6  Ves.  239,  243;  Bartleman  v.  Murchison,  2  E.  &  My. 
136. 

In  Holmes  v.  Prcscott  (10  Jur.,  N.  S.  507),  Wood,  V.-C,  com- 
menting on  the  words  "  if,"  and  "when,"  observed  that  if  a  testator 
gives  personal  estate  in  that  form  he  clearly  does  not  vest  it,  while  if 
he  gives  real  estate  he  clearly  does  ;  p.  512. 
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"When,"  in  general,  as  regards  personal  estate,  is  of  similar  im- 
port to  "  if"  (Stapleton  v.  Cheales,  Pr.  Cli.  317  ;  Hanson  v.  Grahavi, 
sup. ;  see  Lane  v.  Goudge,  9  Ves.  229  ;  Lister  v.  Bradley,  1  Ha.  10, 
13)  ;  though  in  Lhter  v.  Bradley  a  legacy  to  be  paid  to  the  legatee, 
when  or  if  he  attained  twenty-one,  was  held  to  be  vested  at  the  testa- 
tor's death.  Comp.  Home  v.  Pillans,  2  M.  &  K.  15.  "When," 
however,  cannot  be  considered  as  so  strongly  indicating  contingency  as 
the  words  "  provided  "  and  "  if."  See  3  Bli.,  N.  S.  331 ;  1  B.  &  P., 
N.  S.  326. 

In  Doe  V.  Moore  (14  Ea.  601),  a  devise  to  A.,  ulien  he  attained 
twenty-one,  with  a  gift  over  if  he  died  under  that  age,  was  held  to  be 
vested,  subject  to  be  divested  on  his  dying  under  that  age.  But  a 
gift  over  is  not  necessary  to  vest  real  estate  given  in  that  form.  See 
supra. 

In  May  v.  Wood  (3  B.  C.  C.  471),  there  was  a  blended  devise  of 
real  and  personal  estate  to  be  equally  divided  between  a  class  tchen 
they  should  arrive  at  a  particular  age,  and  it  was  held  that  the  mem- 
bers of  the  class  took  vested  interests  at  the  testator's  death.  See 
Montgomerie  v.  Woodley,  5  Ves.  522.  But  it  would  seem  difficult  to 
support  this  decision  if  applied  to  a  case  of  personal  estate  only.  See 
Hanson  v.  Graham,  6  Ves.  243. 

Under  a  bequest  of  property  to  be  distributed  among  or  paid  to  a 
class  when  the  youngest  attains  twenty-one,  those  who  die  minors 
before  that  time  are  not  entitled.  Ford  v.  Rauiins,  1  S.  &  S.  328. 
But  those  who  attain  twenty-one,  though  they  die  before  the  youngest 
attains  twenty-one,  will  be  entitled.  Leeming  v.  Sherrait,  2  Ha.  14  ; 
Parker  v.  Soiverhy,  1  Drew.  488  ;  comp.  Howes  v.  Herring,  1  M'Cl. 
&  Y.  295,  where  the  bequest  was  to  such  children  as  should  be  living 
when  the  youngest  attained  twenty-one,  and  only  those  then  living 
were  held  to  be  entitled,  though  some  had  attained  twenty-one  and 
died  previously.  If  the  gift  is  of  specific  shares  to  individuals  not  a 
class,  when  the  youngest  attains  twenty-one,  such  of  them  as  die 
before  that  time,  though  under  age,  will  take.  Cooper  v.  Cooper,  29 
Bea.  229.  This  was  a  devise  of  real  estate,  but  the  decision  went 
upon  the  ground  of  the  shares  being  specific. 

In  Merry  v.  Hill  (L.  E.,  8  Eq.  619)  the  gift  was  of  a  residue  of  real 
and  personal  estate,  directed  to  he  converted,  to  a  class,  to  be  divided 
between  them,  if  more  than  one,  ivhcn  they  should  attain  twenty-one  ; 
if  but  one,  to  that  one,  with  provisions  for  maintenance,  and  a  trust  for 
accumulation  of  surplus  income  during  a  suspense  of  absolute  vesting. 
It  was  held  that  only  children  who  attained  twenty-one  took  vested 
interests.  A  bequest  of  residue  to  pay  and  divide  to  and  among  a 
class  as  and  lohen  they  attain  twenty-one,  with  a  gift  over  to  the  issue 
of  any  dying  under  that  age,  gives  a  vested  interest,  siibject  to  be 
divested,  on  death  under  twenty-one  without  issue.  Pearman  v. 
Pe'arman,  33  Bea.  394. 

A  bequest  subject  to  a  life  estate  to  A.,  should  he  attain  a  particular 
age,  and  then  to  be  paid,  creates  a  condition  precedent.  Young  v. 
Macintosh,  13  Sim.  445. 
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The  cases  as  to  the  effect  of  the  words  "  at,"  "  on  "  or  "  upon  "  in 
devises  of  real  estate  are  not  quite  uniform. 

In  Doe  V.  Noiccll  (1  M.  &  S.  327,  aff.  nom.  Bandoll  v.  Doe,  5  Dow. 
202),  there  was  a  devise  to  A.  for  life,  remainder  to  his  children 
equally  at  twenty-one,  with  a  gift  over  ;  it  was  held  that  the  children 
took  vested  interests  at  birth,  subject  to  be  divested  on  all  dying  under 
that  age.  In  Alexander  v.  Alexander  (16  C.  B.  59),  there  was  a 
devise  to  A.  for  life,  with  remainder  to  his  second  (then  unborn)  son 
on  his  attaining  twenty-one  ;  this  was  held  to  be  contingent  during 
A.'s  life  estate,  and  was  defeated  by  the  death  of  the  second  son 
under  twenty-one  in  his  lifetime.  In  Attwater  v.  Attwater  (18  Bea. 
330),  the  devise  was  to  A.  on  his  attaining  twenty-five;  it  was  held 
that  A.  took  a  vested  interest  subject  to  be  divested  on  his  dying  under 
twenty-five.  In  Bennett  v.  Bennett  (2  Dr.  &  Sm.  266),  a  devise  to 
the  eldest  son  of  a  person  on  his  taking  a  particular  name,  with  a 
gift  over  if  he  refused,  was  held  to  create  a  condition  subsequent. 

A  bequest  or  limitation  of  pure  personal  estate  to  a  person,  at,  on, 
or  vpon,  ovfrom  and  after  a  particular  age,  simpliciter,  creates  a  con- 
dition precedent.  Hanson  v.  Graham,  6  Ves.  245 ;  Leake  v.  Robin- 
son, 2  Mer.  363  ;  and  see  per  Wood,  V.-C,  in  Holmes  v.  Prescott,  10 
Jur.,  N.  S.  512.  The  rule  is  the  same  when  the  legacy  or  portion  is 
charged  on  land.  Cruse  v.  Barley,  3  P.  W.  20;  see  Re  Theed's 
Settlement,  3  K.  &  J.  375. 

In  Leake  v.  Rohinson  (2  Mer.  363),  a  bequest  in  trust  for  a  class 
upon  their  attaining  twenty-five,  or,  being  females,  marrying  with 
consent,  was  held  to  be  a  gift  to  such  only  as  should  attain  that 
age,  or  marry  with  consent.  See  Wrangham's  Trust,  7  Jur., 
N.  S.  15. 

In  Whitter  v.  Bremridge  (L.  E.,  2  Eq.  736),  a  gift  of  the  proceeds 
of  real  and  personal  estate  to  A.  on  his  attaining  twenty-four,  and  in 
case  of  his  not  attaining  that  age  or  leaving  male  issue,  over,  was  held 
to  give  a  vested  interest,  liable  to  be  divested  in  the  events  mentioned 
in  the  will. 

In  Re  Ashmore's  Trusts  (L.  E.,  9  Eq.  99),  there  wa,s  a  gift  of 
personalty  to  such  of  the  testator's  grandchildren  as  should  be  living 
at  the  death  of  the  testator's  daughter,  and  should  attain  twenty-one  ; 
in  case  any  grandchild  should  die  in  the  daughter's  lifetime  leaving 
issue,  his  share  to  go  to  such  issue  on  their  attaining  twenty-one,  the 
dividends  and  proceeds  thereof  to  be  applied  towards  maintenance 
and  education  ;  it  was  held  that  such  issue  only  as  attained  twenty- 
one  were  entitled.  See  as  to  the  maintenance  clause  the  cases  ante, 
p.  1213  et  seq. 

The  word  until  is  in  general  coupled  with  a  condition  or  contin- 
gency indicating  that  some  change  is  intended  in  the  disposition  of 
the  property,  which,  up  to  that  time,  is  given  in  a  particular  way. 
This,  however,  will  not  always  be  the  effect  of  it.  Thus,  where  there 
was  a  gift  to  A.  for  life,  remainder  to  her  children,  until  they  should 
attain  twenty-five,  then  for  such  children  so  attaining  twenty-five, 
with  a  gift  over,  it  was  held  that  A.'s  children  took  vested  interests 
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at  birth,  and  that  the  gift  over  was  void  for  remoteness.  Hardcastle 
V.  Hardcastle,  1  H.  &  M.  405 ;  see  Bland  v.  Williams,  3  M.  &  K. 
411.  Under  a  devise  to  A.,  not  to  be  of  age  to  receive  it  until  he 
attains  a  particular  age,  A.  takes  a  vested  interest  subject  to  being 
divested  on  his  dying  under  that  age.  Snow  v.  Poidden,  1  Ke. 
186. 

A  frequent  form  of  limitation,  devise  and  bequest,  is  to  those  tclw 
attain,  or  such  as  attain  a  particular  age,  or  in  the  case  of  females, 
marry.  As  regards  limitations  under  settlements,  it  does  not  seem  to 
have  been  doubted,  that  such  a  form,  whether  as  regards  real  or  per- 
sonal estate,  creates  a  condition  precedent ;  none  can  take  who  do  not 
bring  themselves  within  the  description.  But  as  regards  devises, 
this  construction  seems  not  to  have  been  weU  settled  until  somewhat 
recently,  although  in  Diiffield  v.  Duffield  (3  BL,  N.  S.  260),  decided 
by  the  House  of  Lords  upwards  of  fifty  years  ago,  the  rule  was  laid 
down  that  such  a  form  of  devise  created  a  condition  precedent.  There 
the  devise  in  effect  was  to  particular  persons  who  should  attain 
twenty-one,  and  was  held  to  be  contingent  on  their  attaining  that  age. 
It  was  observed  in  this  case  that  the  estates  were  not  given  to  any 
particular  children  by  name,  but  to  such  children  as  should  attain  the 
age  of  twenty-one  years ;  until  they  had  attained  that  age  they  did 
not  completely  answer  the  description  of  those  who  were  to  be  devisees. 
lb.,  p.  333,  per  Best,  C.J.  The  rule  would  now  seem  settled  in 
accordance  with  this  view,  although  in  some  of  the  following  decisions 
it  was  departed  from.  In  Riley  v.  Garnett  (3  De  G.  &  Sm.  629),  the 
devise  was  to  A.  for  life,  remainder  to  his  children  who  should  attain 
twenty-one ;  there  was  no  gift  over.  It  was  held,  on  the  authority  of 
Doe  V.  Noivell  (1  M.  &  S.  327 ;  5  Dow,  202,  ante,  p.  1218),  that  the 
childi-en  took  immediate  vested  interests,  subject  to  be  divested  on 
their  failing  to  attain  that  age.  In  Doe  v.  Noivell,  however,  the  form 
of  limitation  was  obviously  very  different. 

In  resting  v.  Allen  (12  M.  &  W.  279;  5  Ha.  573)  and  Bull  v. 
Pritchard  (5  Ha.  567),  real  estate  was  devised  to  A.  for  life,  remainder 
to  his  children  who  should  live  to  attain  a  particular  age.  Wigram, 
V.-C,  said  {ib.,  p.  571),  that  there  were  two  classes  of  cases,  the  first, 
in  which  property  was  devised  to  a  party  at  a  given  age,  with  a  gift 
over  if  he  died  under  that  age  ;  the  other,  where  the  description  of  the 
devisee  was  such  as  to  make  the  given  age  part  of  the  description,  and 
he  held  that  the  case  fell  under  the  latter  class,  and  that  the  devise 
was  contingent.  The  decisions  were  the  same  in  the  almost  identical 
cases  of  Newman  v.  Newman  (10  Sim.  51) ;  Stead  v.  Piatt  (18  Bea. 
50).  Comp.  Browne  v.  Browne,  3  Sm.  &  Giff.  568,  which  is  contra. 
The  rule  laid  down  in  Festing  v.  Allen  is  now,  however,  well  settled. 
Cunliffe  v.  Brancker,  3  Ch.  D.,  C.  A.  393.  But  it  will  not  apply  where 
a  contrary  intention  appears.  Thus  under  a  devise  to  A.  for  life,  and 
in  the  event  of  his  leaving  a  son  born  or  to  be  born  in  due  time  after 
his  decease  who  should  live  to  attain  the  age  of  twenty- one,  then  to 
such  son  and  his  heirs  if  he  should  live  to  attain  twenty-one,  with 
remainder  over  :  it  was  held,  that  on  the  death  of  A.  his  infant  son 
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took  a  vested  estate  in  the  devised  property  subject  to  be  divested  if 
he  should  die  under  twenty-one.  Muskett  v.  Eaton,  1  Ch.  D.  435. 
Neither  will  the  rule  apply  where  the  legal  estate  is  outstanding  and 
not  vested  in  the  devisor,  and  the  limitations  to  the  child  or  children 
are  equitable.  Astley  v.  Micklethwait,  15  Ch.  D.  69.  Where  the 
limitation  is  equitable  to  a  child  who  shall  attain  twenty-one,  and  he 
is  under  age  at  the  testator's  death,  the  intermediate  rents  go  to  the 
residuary  devisee,  if  any,  or  if  none  to  the  heir  at  law.     lb. 

In  Holmes  v.  Prescott  (10  Jur.,  N.  S.  507),  there  was  a  devise  to 
the  testator's  daughter  for  Ufe,  with  remainder  to  her  child  or  children 
who  should  attain  twenty-one,  with  remainder  over  if  no  child  should 
attain  that  age,  and  the  remainder  was  held  to  be  contingent.  Wood, 
V.-C,  in  commenting  on  the  cases  in  which  such  words  as  "  when," 
"  at,"  or  "if,"  are  used,  observed,  in  substance,  that  the  class  is 
ascertained,  the  donee  or  donees  fixed,  although  there  may  be  words 
indicative  of  enjoyment  at  a  future  time,  but  that  in  cases  such  as 
that  before  him,  you  have  not  found  the  donee  and  you  do  not,  until  a 
particular  period  arrives.  And  see  In  re  Eddel's  Trust,Li.  E.,  11  Eq.  559. 

As  regards  personal  estate  it  is  well  settled  that  legacies  or  portions 
given  to  persons  or  members  of  a  class  who  shall  attain  a  particular 
age,  or  in  the  case  of  daughters  who  shall  marry,  will  not  vest  unless 
and  until  they  attain  such  age,  or,  as  regards  daughters,  marry  under 
it.  This  is  the  trust  adopted  in  many  forms  in  settlements  and  wills. 
See  Newman  v.  Neivman,  10  Sim.  51 ;  Jarm.  Wills,  4th  ed.  854. 

The  preceding  were,  with  a  few  exceptions,  cases  in  which  there 
was  no  prior  life  or  other  interest.  It  remains  to  consider  what  is  the 
effect  of  such  an  interest.  When  the  words  are  in  case  or  in  the 
event  of  death,  the  effect  of  prior  interests  is  so  special  that  it  was 
thought  most  convenient  to  state  the  effect  while  the  cases  in  which 
these  words  occur  were  under  consideration.  Ante,  p.  1209.  As 
regards  other  words  of  condition,  the  general  effect  of  prior  interests 
is,  in  general,  not  in  any  way  to  affect  or  qualify  such  words.  The 
chief  point  is  the  attainment  or  non-attainment  of  the  age  mentioned. 
If  the  age,  on  which  the  vesting  depends,  is  attained,  the  death  of  the 
person  entitled  by  attaining  it,  in  the  lifetime  of  the  tenant  for  hfe  or 
during  the  existence  of  any  prior  interest,  will  in  general  be  imma- 
terial, and  will  not  operate  to  divest  it. 

Thus,  where  there  was  a  bequest  subject  to  a  life  estate,  for  the 
benefit  of  children,  with  a  direction  to  sell  on  all  the  children  attain- 
ing twenty- one,  and  to  pay  or  divide  the  proceeds  between  such 
children,  if  more  than  one,  and  if  but  one  to  that  child ;  it  was  held 
that  a  child  who  died  under  age  was  not  entitled.  Lloyd  v.  Lloyd,  3 
K.  &  J.  20.  And  where,  subject  to  and  on  the  determination  of  prior 
life  interests,  there  was  a  direction  to  divide  among  a  class  as  they 
should  attain  twenty-one,  it  was  held  that  those  attaining  twenty-one 
would  be  entitled  although  they  died  before  the  time  of  payment. 
Coxisins  V.  Schroder,  4  Sim.  23. 

It  will  have  been  observed,  that  as  a  rule  no  special  mention  has 
been  made  of  cases  of  legacies  or  portions  charged  on  land,  coupled 
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with  the  words  indicating  contingency  referred  to  in  this  section, 
although  occasionally  such  cases  have  been  cited  as  Cruse  v.  Barley 
(3  P.  W.  20,  ante,  p.  1218).  In  point  of  fact,  howeyer,  the  two  lead- 
ing principles  already  mentioned,  as  to  legacies  or  portions  charged 
on  land,  are  those  chiefly  to  be  considered ;  first,  in  whatever  form 
the  interest  is  given  the  question  is, — has  the  legatee  or  portioner  sur- 
vived the  time  of  payment  ?  if  not,  the  legacy  or  portion  will  fail ; 
unless  the  time  is  fixed  with  reference  to,  and  for  the  convenience  of, 
the  estate.     See  the  cases  ante,  p.  1194, 
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To  A.  if  he  survive  B 1221 

To  a  Class  living  at  a  jiarticu- 
lar  Time 1221 

Survivors  in  a  Gift  over  in  general 
eonsti-ued  strictly  not  as  others  or 

other    1222 

Effect  of  Bule   1222 

Person  must  ie  a  Su7-vivor  to 

take 1222 

Coupled  vrith  Gift  over  if  all 

Die  without  Issue 1222 

Survivors  eonstmed  as  others...  1222 

Period  of  Distributioti  and  Persons 

entitled   1223 

Immediate  Gift  under  a  Will  .  1223 

Jfbt  immediate — Prior  Interests  1223 

To  several  after  Life  Estate  . . .  1224 
Prior  Interests  determining  in 

Life  of  Testator 1225 

Sulstituted  Issue  need  not  te 

living  at  time  of  Distribution  1225 


Period  of  Distribution,  4'e. — con. 
WJiere  substituted  Issue  take  as 

original  Legatees 1225 

To  Survivors  or  Survivor  after 

Life  Interest 1225 

Where  all  predecease  Tenant 

forUfe  1225 

One  Remainderman  surviving 

another   1225 

Accrued  and  Original  Shares  1226 

Accrued  Shares,  as  a  rule,  do 
not  go  with  Original  Shares.  1226 

Unless  so  directed 1226 

Gift  over  of  Share  and  Interest  1226 
Restrictions  on  Original  Shares  1226 

Presumption  of  Survivo7-ship 1226 

General  Rule 1226 

Party  alleging  Survivorship  of 
Legatee  must  prove  it 1227 

Effect  of  words  "  Senefit  of  Sur- 
vivorship"    1227 


Generally — Sim/pie  Case.]  The  condition  of  survivorship  is  a  very 
common  one,  both  in  gifts  to  an  individual  and  to  a  class.  The 
simplest  form  of  gift  is  to  A.  if  he  survive  B. ;  this  is  conditional, 
and  if  A.  be  not  the  survivor  he  will  not  be  entitled,  and  the  limita- 
tions over  depending  upon  the  same  contingency  will  be  defeated. 
Doe  V.  Shipphard,  Doug.  75 ;  Doe  v.  Wilkinson,  2  T.  R.  209.  Thus, 
where  A.  devised  to  his  only  daughter  for  life,  with  remainder  to  the 
first  son  of  her  body  if  living  at  her  death,  and  the  heirs  male  of  such 
son,  and  the  daughter  had  an  only  son,  who  died  in  her  lifetime 
leaving  issue ;  it  was  held  that  such  issue  took  no  estate.  Denn  v. 
Bagshaw,  6  T.  E.  512.  And  a  limitation  or  gift  to  a  class  living  at  a 
particular  iime  is  construed  strictly,  and  only  those  then  living  will 
be  entitled.  Howes  v.  Herring,  1  M'Cl.  &  Y.  295 ;  Swift  v.  Sivift, 
11  W.  R.  334.  The  word  "  survive  "  imports  being  alive  at  the  time 
of  the  event  indicated.     Thus,  a  limitation  to  A.  in  default  of  children 

4  K  3 


13^3      VESTING   AND   DIVESTING   OF   ESTATES   AND   INTEEESTS. 

or  remoter  issue,  who  should  survive  B.,  means  children  or  remoter 
issue  living  at  B.'s  death,  and  is  not  void  for  remoteness.  Gee  v. 
Liddell,  L.  E.,  2  Eq.  341. 

Survivors  in  a  Gift  over,  in  general,  construed  strictly  not  as 
others  or  other.}  Where  there  is  a  gift  to  a  class  and  a  gift  over,  or 
gift  over  on  a  contingency,  to  the  survivors  or  survivor  of  a  class,  it  is 
settled  by  many  cases  that  the  words  "  survivors  or  survivor"  will,  as 
a  rule,  be  construed  literally  {Re  Keep,  32  Bea.  122),  and  not  as 
meaning  others  or  other,  the  consequence  being  that  no  one  can  be- 
come entitled  who  is  not,  in  fact,  a  survivor  when  the  period  of  distri- 
bution arrives,  and  the  issue  of  other  deceased  members  of  the  class 
will  take  nothing.  Cripps  v.  Wolcott,  4  Mad.  11.  As  where  there  is 
a  limitation  to  a  class,  and  if  any  should  die  under  a  particular  age  to 
the  survivors  or  survivor  {Davidson  v.  Dallas,  14  Yes.  576 ;  Leeming 
V.  Sherratt,  2  Ha.  14 ;  Willetts  v.  Willetts,  7  Ha.  38),  or  to  a  class 
and  the  survivors,  subject  to  a  prior  life  estate  {Thompson  v.  Thompson, 
29  Bea.  654),  or  to  a  class  and  the  survivors  or  survivor  subject  to 
prior  life  or  other  interests,  and  if  any  should  die  without  issue  before 
their  shares  should  be  payable  to  the  survivors  or  survivor.  Crowder 
V.  Stone,  3  Euss.  217 ;  see  Re  Corhett's  Trusts,  1  Johns.  591 ;  De 
Garagnol  v.  Liardet,  32  Bea.  608 ;  Re  Usticke,  35  Bea.  338 ;  Re 
Arnold,  L.  E.,  10  Eq.  252,  258 ;  Re  Horner's  Estate,  19  Ch.  D.  186 ; 
comp.  Hodge  v.  Foot,  34  Bea.  349.  The  rule  applies  to  real  as  well 
as  to  personal  estate  {Re  Gregson,  2  D.,  J.  &  S.  428).  See  Haddelsey 
V.  Adams,  22  Bea.  266.  In  such  cases  the  last  survivor,  the  others 
being  dead  without  issue,  will  take  his  own  and  their  shares  abso- 
lutely, and  if  some  only  of  the  class  die  without  issue,  the  last  sur- 
vivor will  take  his  own  and  his  proportion  of  their  shares.  Maden  v. 
Taylor,  45  L.  J.  Ch.  569 ;  Davidson  v.  Kimpton,  18  Ch.  D.  213. 

It  may  be  mentioned  that  where  money  or  property  is  payable  or 
transferable  to  a  female,  if  she  die  without  issue,  the  court  will  take 
cognisance  that  at  a  certain  age  she  will  not  have  issue,  and  allow  the 
money  to  be  paid,  &c.,  accordingly.     See  the  two  last-cited  eases. 

When  following  the  limitation  or  gift,  to  the  survivor  or  survivors, 
and  if  any  should  die  without  issue,  or  without  attaining  the  age  pre- 
scribed, there  is  an  ultimate  gift  over  if  all  die  without  issue  or  without 
attaining  the  prescribed  age,  survivors  or  survivor  will  be  construed  as 
others  or  other,  letting  in  the  issue  of  deceased  children  to  share  with 
the  surviving  children.  Wilniot  v.  Wilmot,  8  Ves.  10  ;  Cole  v.  Scwell, 
2  H.  L.  C.  186 ;  Holland  v.  Allsopp,  29  Bea.  498 ;  Re  Thorp's 
Estate,  1  D.,  J.  &  S.  453 ;  see  Re  Hayes'  Trusts,  9  Jur.,  N.  S.  1068  ; 
Waite  V.  Littlewood,  L.  E.,  8  Ch.  70 ;  Beckwith  v.  Beckwith,  25  W. 
R.  282 ;  Lueena  v.  Lucena,  7  Ch.  D.  255 ;  Church  v.  Tyacke,  12  Ch. 
D.  205. 

In  some  few  other  cases,  also,  survivors  will  be  read  ".others  "  to 
effectuate  the  testator's  intention.  Thus,  under  a  gift  to  "  surviving 
daughters  "  on  the  decease  of  daughters  without  issue,  the  issue  of 
deceased  daughters  will  take  a  proportionate  share  on  the  decease  of 
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any  daughter  without  issue.  Crowthcr  v.  Evans,  11  Jur.,  N.  S.  902  ; 
see  Re  Keep,  32  Bea.  122  ;  Iliirry  v.  Morgan,  L.  R.,  3  Eq.  152 ;  Re 
Beck's  Trusts,  16  W.  R.  189  ;  Ba%er  v.  Gregory,  L.  R.,  8  Eq.  78 ; 
Re  Arnold's  Trusts,  L.  R.,  10  Eq.  252 ;  Browne  v.  Rainsford,  Ir.  L. 
R.,  1  Eq.  SSi.  The  word  "survivor"  in  one  of  the  clauses  of  a 
settlement  may  be  read  "  other  "  in  order  to  effectuate  the  clear  inten- 
tion of  the  parties,  notwithstanding  that  the  same  word  may  require 
to  be  read  in  its  natural  sense  in  other  clauses  of  the  same  settlement 
referring  to  the  same  fund.  /»  re  Palmer's  Settlement  Trusts,  L.  R., 
19  Eq.  820.  In  Wake  v.  Varali,  2  Ch.  D.  348,  858,  James,  L.J., 
observed,  "  A  whole  category  of  cases  has  now  settled  that  '  survivor  ' 
may  be  read  '  other  '  or  '  surviving  stirps.'  "  See  Benn  v.  Benn,  29 
Ch.  D.  839,  in  which  it  was  held  that  the  word  "  surviving  "  was  to  be 
construed  in  its  proper  sense.  In  this  case  the  prior  decisions  on  the 
subject  were  commented  upon. 

Where  the  gift  was  to  two  as  tenants  in  common  in  tail,  and  if 
either  died  without  issue,  to  the  survivor  and  the  heirs  of  his  bodj', 
siirvivor  was  construed  as  other,  and  the  one  dying  first  leaving  issue, 
such  issue  were  held  to  be  entitled  on  the  death  of  the  other  without 
issue.  Smith  v.  Osborne,  6  H.  L.  C.  375.  Again,  although  the 
word  "  survivor  "  may  be  used,  the  context  may  qualify  it,  and  show 
that  a  member  of  the  class  was  intended  to  take,  although  not  a  sur- 
vivor. Thus,  under  a  bequest  to  A.  for  life,  with  remainder  to  the 
surviving  children  of  B.,  and  if  any  child  died  leaving  no  issue,  his 
share  to  be  divided  among  the  survivors,  a  child  who  died  in  the  life- 
time of  A.,  leaving  issue,  was  held  to  take  a  vested  interest,  the  terms 
of  the  gift  over  to  the  survivors  showing  that  they  were  not  to  take  the 
share  of  any  who  died  leaving  issue.  Evans  v.  Evans,  25  Bea.  81 ; 
comp.  Wordsworth  v.  Wood,  1  H.  L.  C.  129,  in  which  case  the 
language  was  similar,  except  that  there  the  word  then  preceded  the 
word  surviving,  which  was  held  to  mean,  surviving  the  tenant  for  life, 
and  not  the  testator. 

Period  of  Bidrihution  and  Persons  entitled.']  When  real  or  per- 
sonal estate  is  given  to  the  survivors  or  survivor  of  a  class,  or  to 
members  of  a  class  living  at  a  particular  time,  the  period  of  survivor- 
ship, as  a  general  rule,  refers  to  the  time  when  the  distribution  is  to 
take  place,  at  which  time  the  persons  entitled  are  ascertained.  If  the 
gift  is  immediate  and  by  will,  the  period  of  distribution  is  at  the  death 
of  the  testator.  Cripps  v.  Wolcott,  4  Madd.  11.  If  the  gift  is  not 
immediate,  but  subject  to  prior  interests  in  the  fmd  itself  (see  Bor- 
toft  V.  Wadsworth,  12  W.  R.  523),  the  period  of  distribution  and  time 
of  ascertaining  the  class  entitled  is  when  such  prior  interests  deter- 
mine. Cripps  V.  Wolcott,  sup. ;  Wordsworth  v.  Wood,  1  H.  L.  C. 
129 ;  Heath's  Settlement,  23  Bea.  193 ;  Wollaston's  Settlement,  27 
Bea.  642;  Vorley  v.  Richardson,  8  D.,  M.  &  G.  126;  Drakeford  v. 
Drakeford,  33  Bea.  43  ;  Young  v.  Robertson,  8  Jur.,  N.  S.  825,  H.  L. ; 
Ireland  v.  Trembath,  11  Jur.,  N.  S.  479  ;  Re  Fox,  35  Bea.  163.  And 
this  construction  will  obtain,  although  there  may  be  words  pi^imd 
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facie  indicating  another  period  of  distritution.  Thus  if  there  is  a 
gift  to  the  testator's  widow  for  life  or  during  widowhood  and  on  her 
death  or  second  marriage  to  apply  the  income  for  children  and  the 
issue  of  deceased  children  until  the  youngest  surviving  child  attains 
twenty-one,  and  then  to  sell  and  stand  possessed  of  the  proceeds  in 
trust  for  children  and  issue  then  living  of  deceased  children,  the  sale 
is  not  to  take  place  and  the  class  is  not  to  be  ascertained  until  the 
widow's  death  or  marriage.  In  re  Deighton's  Settled  Estates,  2 
Ch.  D.  783.  But  the  context  may  show  that  another  time  of  sur- 
vivorship and  distribution  was  intended.  Thus  where  there  was 
a  bequest  to  A.  for  life,  with  remainder  to  the  children  of  B.  if 
.none  then  surviving  over,  the  children  of  B.  living  at  the  testator's 
death  were  held  entitled.  In  re  Dawes'  Trusts,  4  Ch.  D.  210.  See 
In  re  Hopkins'  Trusts,  2  H.  &  M.  411 ;  Bouverie  v.  Bouverie,  2 
Ph.  349. 

Sometimes  the  gift  or  limitation  is  to  two  or  more  successively  for 
their  respective  lives,  with  remainder  to  a  class  then  living  or  sur- 
viving. The  context  must  in  such  cases  determine  whether  the  class 
is  to  be  ascertained  at  the  death  of  any  particular  tenant  for  life  or  at 
the  death  of  the  last  survivor  of  them.  Where  the  bequest  was  to 
the  testator's  widow  for  life,  then  to  his  brother  for  life,  then  to  be 
divided  between  his  brother's  surviving  children ;  it  was  held,  that  the 
survivorship  had  reference  to  the  brother's  death,  and  that  his  children 
then  living  took  vested  interests,  although  he  pre-deceased  the  -widow, 
and  that  it  was  immaterial  whether  his  chUdren  survived  her  or  not. 
Drakeford  v.  Drakeford,  83  Bea.  43.  And  where  there  was  a  bequest 
to  A.  for  life,  then  to  B.  for  life,  with  remainder  to  a  class  then  Uving, 
this  was  held  to  mean  at  the  death  of  B.,  although  he  predeceased  A. 
Archer  v.  Jegon,  8  Sim.  446,  448.  But  in  Knight  v.  Poole  (32  Bea. 
548),  where  the  bequest  was  to  A.  for  life,  then  to  B.  for  life,  at  her 
decease  to  as  many  as  might  be  living  of  a  class,  it  was  held  that 
those  only  were  entitled  who  were  living  at  the  death  of  the  survivor 
of  A.  and  B.  And  in  Howard  v.  Collins  (L.  E.,  5  Eq.  349),  a  bequest 
after  life  interests  in  succession  to  the  testator's  wife  and  daughter, 
to  a  class  surviving  the  daughter,  was  held  to  mean,  in  the  event  of 
the  daughter  predeceasing  the  wife,  the  class  living  at  the  death  of 
the  wife.  Re  Fox,  35  Bea.  168.  Although  the  words  "  then  living  " 
may  have  reference  to  a  child  or  children  only  the  construction  may 
nevertheless  sometimes  be  what  has  been  termed  stirpital  and  be 
extended  to  his  issue  if  then  living.  Thus  where  the  testator  made  a 
series  of  specific  devises  upon  trust  for  each  of  his  children  for  life, 
with  remainder  to  the  children  of  such  tenant  for  life  as  tenants  in 
common  in  tail,  with  cross  remainders  between  them,  and  failing 
such  issue  of  the  tenant  for  life,  in  trust  for  the  testator's  other 
children  equally,  and  the  heirs  of  their  respective  bodies,  as  tenants 
in  common,  or  if  there  should  be  only  one  of  his  said  children  "  then 
living,"  in  trust  for  that  child,  and  the  heirs  of  his  or  her  body; 
it  was  held  that  the  gift  over,  on  failure  of  the  issue  of  a  tenant 
for  life,  was  in  favour  of  children  who,  or  irhose  issue,  were  living 
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at  the  time  when  the  gift  over  took  effect.     Cooper  v.  Macdonald, 
L.  E.,  16  Eq.  258. 

If  such  prior  interests  happen  to  determine  in  the  lifetime  of  a 
testator,  the  result  is  the  same  as  if  the  gift  had  been  originally 
immediate  to  those  entitled  subject  to  such  interests.  SpurreU  y. 
Spurrell,  11  Ha.  54.  Where  the  issue  of  a  member  of  the  class 
are  substituted  for  their  parent  in  the  event  of  the  parent's  decease, 
such  issue  need  not  in  general  be  living  at  the  determination  of  the 
prior  interests,  in  order  to  be  entitled.  Martin  v.  Holgale,  L.  K., 
1  H.  L.  175.  See  Heasman  v.  Pearse,  L.  E.,  7  Ch.  275,  660.  Such 
clauses  of  substitution  do  not  affect  the  rules  v^hich  have  been  stated 
as  to  the  period  of  distribution,  and  the  survivorship  has  reference  to 
such  period,  although  some  members  of  the  class  die  without  issue  in  the 
lifetime  of  the  tenant  for  life.  Essex  v.  Clement,  30  Bea.  525.  These 
clauses  of  substitution  will  be  considered  more  in  detail  in  tit.  "Wills." 

If  the  proceeds  of  a  sale  of  realty  are  directed  to  be  divided  (there 
being  no  other  gift  but  in  such  direction),  on  the  completion  of  the 
sale,  amongst  certain  persons,  if  then  livhig,  or  their  issue,  in  default 
of  issue  to  the  survivors,  the  vesting  depends  upon  the  completion 
of  the  sale,  and  the  persons  entitled  are  then  ascertained.  Ehcin 
V.  Ehoin,  8  Ves.  547.  Under  gifts  to  a  class  for  life,  and  if  any 
die  without  issue  to  the  survivors,  on  the  death  of  the  last  survivor 
without  issue,  the  original  and  accrued  shares  of  such  survivor 
will  fall  into  the  residue,  when  there  is  no  gift  over  in  that  event. 
Nevill  V.  Boddam,  28  Bea.  554. 

The  contingency  of  survivorship,  coupled  with  the  contingency  of 
attaining  a  particular  age,  is  not  uncommon.  This  will  be  considered 
in  the  next  section. 

When  there  is  a  gift  to  a  person  for  life,  with  remainder  to  two 
or  more,  as  A.,  B.  and  C,  or  the  survivors  or  survivor.  A.,  B.  and 
C.  take  vested  interests  subject  to  be  divested  in  favour  of  such  as 
survive  the  tenant  for  life.     Stiirgess  v.  Pearson,  4  Madd.  411 ;  Re 
Clark's  Trusts,  L.  E.,  9  Eq.  378.     But  if  all  predecease  the  tenant 
for  life,  their  representatives  will  be  entitled  equally,  for  the  event 
which  was  to  divest  the  interests  of  those  predeceasing  the  tenant  for 
life,  viz.,  that  some  or  one  should  survive  him  not  having  happened, 
the  original  gift  remains  undisturbed.     Harrison  v.  Foreman,  5  Ves. 
206  ;  Sturgess  v.  Pearson,  sup. ;  Belk  v.  Slack,  1  Ke.  288  ;    Wagstaff 
V.  Crosby,  2  Coll.  746 ;  Re  BlackweU's  Trusts,  11  L.  T.,  N.  S.  335  ; 
Re  Sanders'   Trusts,  L.  E.,  1  Eq.  675,  in  which  Willis  v.  Plaskett, 
4  Bea.  208,  was  disapproved.     The  principle  of  these  cases  has  before 
been  adverted  to.     The  very  event  does  not  happen  in  which  the  gift 
over  is  to  take  effect,  the  prior  gift  therefore  remains  absolute.     See 
ante,  p.  1206.     There  may,  however,  be  a  special  form  of  gift,  in 
which  the  survivorship  has  reference  to  one  of  the  remaindermen  sur- 
viving the  other,  and  not  the  tenant  for  life.     Thus,  if  there  is  a  gift 
to  A.  for  life,  remainder  to  B.  and  C,  and  if  either  of  them  (B.  or  C.) 
die  in  the  lifetime  of  the  tenant  for  life,  the  whole  to  the  survivor  ; 
there,  if  B.  predecease  A.  and  C,  C.  will  take  the  whole,  though  l;e 
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also  may  predecease  A.     Scurfield  v.  Howes,  3  B.  C.  C.  90  ;  White  v. 
Baker,  2  D.,  F.  &  J.  55. 

Accrued  and  Original  Shares.]  When  there  is  a  gift  or  limitation 
to  several  or  a  class  as  tenants  in  common,  and  a  gift  over  to  the 
others,  of  the  share  of  any  of  them  in  a  particular  event  {e.g.,  his 
dying  under  age),  original  shares  only,  as  a  rule,  will  be  affected  by 
the  gift  over.  Thus,  if  the  class  consists  of  A.,  B.  and  C,  and  A. 
dies  first  under  age,  B.  and  C.  will  take  his  share  equally  ;  then,  if  B. 
dies  under  age,  C.  will  only  take  B.'s  original  share,  and  not  the 
moiety  of  A.'s  share  which  had  accrued  to  B.  on  A.'s  death,  unless 
the  clause  expressly  extends  to  accrued  shares.  Pain  v.  Benson,  3 
Atk.  80 ;  Ex  parte  West,  1  B.  C.  C.  575.  But  the  mere  limitation 
over  of  the  share  of  any  one  so  dying  to  the  survivors,  will  not  of 
itself  carry  accrued  shares.  Bickett  v.  Guillemard,  12  Sim.  88.  But 
it  would  seem  that  a  gift  over  of  the  share  and  interest  will  carry 
accrued  shares.  See  Douglas  v.  Andrews,  14  Bea.  347.  And  if  the 
intention  is  apparent  to  treat  the  fund  as  an  aggregate  fund,  and  that 
when  the  period  of  distribution  arrives  the  whole  shall  go  to  the 
persons  then  entitled,  they  will  take  accrued  as  well  as  original  shares. 
Eyre  v.  Marsden,  4  M.  &  C.  281 ;  Sillick  v.  Booth,  1  Y.  C.  C.  C. 
121,  739  ;  Doe  v.  Birkhead,  4  Ex.  110.  So,  if  in  one  part  of  the 
instrument  there  is  a  declaration  that  accruing  shares  shall  be  subject 
to  the  same  provisions  as  original  shares,  in  a  subsequent  part  the 
word  sha7-e  will  be  construed  as  also  applying  to  accrued  shares.  Re 
Hutchinson,  5  De  G.  &  S.  681 ;  see  Goodman  v.  Goodman,  1  De  Gr. 
&  S.  695.  And  where  shares  are  given  with  benefit  of  survivorshiji, 
accrued  shares  will  pass.  Re  Crawhall's  Trusts,  8  D.,  M.  &  G.  460; 
see  Giles  v.  Melsom,  L.  E.,  6  H.  L.  24. 

When  original  shares  are  given  for  life,  or  subject  to  restrictions, 
and  accrued  shares  generally,  the  latter  will,  as  a  rule,  vest  absolutely, 
and  not  be  subject  to  the  restrictions  affecting  the  original  shares. 
Vandergucht  v.  Blake,  2  Ves.  jun.  534 ;  Gibbons  v.  Langdon,  6  Sim. 
260;  see  Ware  v.  Watson,  7  D.,  M.  &  G.  248.  Although  original 
shares  may  be  given  in  unequal  proportions,  this  inequality  will  not 
extend  to  accrued  shares  which  are  given  equally  between  the  persons 
taking  the  original  shares.  Walker  v.  Main,  1  J.  &  W.  1.  And  a 
tenancy  in  common  may  subsist  in  original  shares  and  a  joint  tenancy 
in  accrued  shares.  Jones  v.  Hall,  16  Sim.  500;  Leigh  v.  Mosley,  14 
Bea.  605. 

Presumption  of  Survivor  si  dp.]  With  respect  to  the  presumption 
of  survivorship  or  death,  the  general  doctrine  has  already  been  referred 
to.  Ante,  p.  1114.  The  difficulty  in  applying  the  rule  in  Nepean  v. 
Doe  (2  M.  &  W.  894)  arises  from  this,  that  when  the  question  turns 
upon  the  fact  of  the  tivie  of  the  death  of  a  person  who  has  not  been 
heard  of  for  seven  years,  and  who  is  consequently  presumed  to  be 
dead,  it  is,  in  many  cases,  substantially  as  important  to  the  contention 
of  one  claimant,  that  he  should  be  presumed  to  be  dead,  at  some  par- 
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ticular  period,  as  to  that  of  the  other,  that  he  should  be  presumed  then 
to  be  alive.  Take  the  simple  case  of  a  legacy.  The  legatee  has  not 
been  heard  of  for  seven  years,  and  he  is  consequently  presumed  to  be 
dead.  The  testator  dies  at  some  time  within  the  seven  years.  If  the 
legatee  survived  the  testator,  the  representatives  of  the  legatee  would 
be  entitled  ;  if  the  testator  survived  the  legatee,  those  taking  in  the 
event  of  the  legacy  being  a  lapsed  one  would  be  entitled.  Now  the 
rule  is,  that  there  is  no  presumption  as  to  the  time  of  the  legatee's 
death  within  the  seven  years.  But  the  time  of  his  death  is  really 
material  to  the  decision  whether  such  time  is  to  be  a  matter  of  proof 
or  presumption.  In  the  case  supposed  it  has  been  held  by  the  Court 
of  Appeal  in  Chancery,  that  the  representatives  of  the  legatee  must 
establish  affirmatively  that  he  survived  the  testator.  Re  Phcncs 
Trusts,  L.  R.,  5  Ch.  139  ;  overruling  Dunn  v.  Snowden,  2  Dr.  &  Sm. 
201 ;  Thomas  v.  Thomas,  ib.  298 ;  ReBenham's  Trusts,  L.  E.,  4  Eq. 
416  ;  see  Re  Green's  Settlement,  L.  R.,  1  Eq.  289 ;  Underwood  v. 
Wing,  4  D.,  M.  &  G.  633  ;  S.  C,  nom.  Wing  v.  Angrave,  8  H.  L.  C. 
183  ;  Re  Lewes'  Trusts,  L.  R.,  6  Ch.  356;  Re  Walker,  L.  R.,  7  Ch. 
120  ;  Hickman  v.  Upsall,  L.  R.,  20  Eq.  136.  In  Re  Phene's  Trusts, 
Giffard,  L.  J.,  after  an  examination  of  the  authorities,  stated  the  rule 
to  be,  "  that  those  who  found  a  right  upon  a  person  having  survived  a 
particular  period,  must  establish  that  fact  affirmatively  by  evidence,  or 
the  person  asserting  title  will  fail."  In  this  case  the  Lord  Justice 
discusses  the  proposition  stated  in  Nepean  v.  Doe  {sujj.),  which  is  at 
variance  with  this  rule,  viz.,  that  "  the  law  presumes  that  a  person 
shown  to  be  alive  at  a  given  time  remains  alive  until  the  contrary  be 
shown."  2  M.  &  W.  912.  Where  a  trust  is  declared  by  deed  in 
favour  of  A.,  he  must,  until  the  contrary  is  shown,  be  taken  to  have 
been  in  existence  at  the  date  of  the  deed  ;  and  the  onus  of  proving 
his  death  before  that  date  lies  on  the  representatives  of  the  settlor, 
and  if  not  proved  the  representatives  of  A.  are  entitled.  In  re  Cor- 
bishley's  Trusts,  14  Ch.  D.  846.  With  respect  to  the  sufficiency  of 
the  evidence,  when  there  is  any,  the  question  is  one  of  fact.  Re 
Beasney's  Trusts,  L.  R.,  7  Eq.  498;  Hickman  v.  Upsall,  L.  R.,  20 
Eq.  136 ;  see  Wollaston  v.  Berkeley,  2  Ch.  D.  213. 

Effect  of  words  "  Benefit  of  Survivorship."]  Under  a  bequest  to 
A.  for  life,  then  to  his  children  equally,  to  be  paid  to  sons  at  twenty- 
one,  daughters  at  twenty-one  or  marriage,  wit/i  benefit  of  survivorship ; 
but  if  there  should  be  no  child  of  A.  at  his  death,  or  if  all  should  die 
before  attaining  twenty-one,  over ;  a  child  of  A.  attaining  twenty-one, 
and  predeceasing  him,  takes  a  vested  interest.  Corncck  v.  Wadman, 
L.  R.,  7  Eq.  80 ;  see  and  qu.  M'Donahl  v.  Bryce,  16  Bea.  581  ;  and 
Daniel  v.  Gosset,  19  Bea.  478. 

It  may  be  observed,  that  a  gift  to  several  as  joint-tenants  differs 
from  a  gift  to  them  as  joint-tenants  with  benefit  of  survivorship. 
There  can  be  no  severance  in  the  latter  case,  but  on  the  death  of  any 
one,  the  others  take  the  benefit  of  his  estate.  Haddelsey  v.  Adams, 
22  Bea.  266. 
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Sec.  7. — Death  heforfi  Interests  "Payable,"  "Receivable,"  dc.,  dc. 


Contingency  of  Death  before  pay- 
ment   1228 

Words  '■^payaile"  "entitled,"  "re- 
ceivable" "  entitled  in  posussion^'  1228 


Immediate  Oift  and  Contingency  of 

attaining  a  particular  age 1229 

Subject  to  I/lfe  Interest 1230 

Contingency  and  Life  Interest 1230 


A  limitation  or  gift,  coupled  with  a  gift  over  if  the  legatee  should 
die  before  his  share  becomes  payable,  receivable,  or  received,  or  other 
words  of  similar  import,  is  common.  There  has  been  considerable 
conflict  of  judicial  opinion  of  late  years  as  to  the  effect  which  is  to  be 
given  to  these  words.  I  propose  to  cite  together  the  principal  cases  in 
which  the  same  or  very  similar  particular  words  have  been  used. 

In  Cort  V.  Winder,  1  Coll.  320,  there  was  an  immediate  bequest, 
with  a  gift  over  if  the  legatee  died  before  his  legacy  became  payable  ; 
this  was  held  to  have  reference  to  the  death  of  the  testator,  surviving 
whom  the  legatee  took  absolutely.  In  Martin  v.  Martin  (L.  R.,  2 
Eq.  404)  there  were  immediate  gifts  to  a  class  of  nephews  and  nieces, 
followed  by  a  direction,  on  the  decease  of  each  member  of  the  class,  to 
divide  between  his  surviving  children;  and  a  further  direction,  that  if 
any  of  the  class  should  die  before  the  testator,  or  before  he  should  have 
actually  received  his  share,  it  should  be  divided  between  his  children  ; 
it  was  held,  that  the  nephews  and  nieces  surviving  took  absolutely. 
This  was  approved  of  in  Minors  v.  Battison,  1  App.  C.  428,  infra. 
In  Whitman  v.  Aitken  (L.  E.,  2  Eq.  414),  where  there  was  an  imme- 
diate bequest  to  A.,  and  "in  case  of  his  death  before  the  same  shall  be 
actually  paid  or  payable  to  him,"  to  his  children  at  twenty-one,  if  no 
child  acquired  a  vested  interest,  over  ;  and  A.  died  three  months  after 
the  testator,  before  payment  or  appropriation  of  his  legacy,  leaving  one 
child,  who  died  an  infant :  it  was  held,  that  the  gift  over  took  effect. 
In  Hutchin  v.  Mannington,  1  Ves.  Jun.  366,  it  was  held,  that  a  gift 
over  on  the  death  of  a  legatee  before  he  might  have  received  his 
legacy  is  too  vague,  and  would  not  divest  a  vested  interest.  See 
Gaskell  v.  Harman,  11  Ves.  489,  497.  In  Ee  Arroivsmith's  Trusts, 
2  D.,  F.  &  J.  474,  there  were  bequests  to  a  class  living  at  the 
testator's  death,  with  a  proviso  that  if  any  died  before  receiving  their 
shares  they  should  go  to  the  survivors  ;  it  was  held,  that  the  members 
of  the  class  took  vested  interests  at  the  testator's  death,  subject  to 
being  divested  if  they  died  before  the  time  of  payment,  which  was  at  the 
end  of  one  year  after  the  testator's  death.  See  Wilks  v.  Bannister,  30 
Ch.  D.  512.  In  Minors  v.  Battison,  1  App.  C.  428,  there  was  a  gift 
of  inter  alia,  a  newspaper  upon  trust  as  to  the  income  during  the  life 
of  the  testator's  widow,  for  their  children.  There  was  a  gift  over  if  any 
child  should  survive  his  wife,  and  die  "before  he  shall  have  received 
his  share  of  my  trust  estate  ;  "  this  was  followed  by  a  trust  for  sale  in 
the  lifetime  of  the  wife  (with  certain  consents),  and  after  her  death,  at 
the  discretion  of  the  trustees.  It  was  held,  that  the  share  of  a  child 
who  survived  the  wife,  but  died  before  the  sale  of  the  newspaper,  and 
before  therefore  ho  received  his  share  of  the  proceeds  of  the  sale,  was 
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not  divested,  but  that  his  representatives  were  entitled.  Cons,  the 
judgments,  in  particular  that  of  Lord  Selborne.  His  Lordship 
observed,  p.  452,  "a  divesting  clause  of  this  nature  ought  to  be  con- 
strued strictly."  In  Johnson  v.  Crook,  12  Ch.  D.  639,  there  was  a 
bequest  of  a  share  of  residue  to  A.  and  B.,  "  but  in  case  A.  shall  die 
before  he  shall  actually  have  received  the  whole  of  his  share  and  with- 
out leaving  issue  living  at  his  decease,  then  and  in  such  case,  and 
whether  the  same  shall  have  become  due  and  payable  or  not,  such 
part  or  parts  as  he  shall  not  have  actually  received  to  be  paid  to  G." 
A.  died  unmarried,  without  having  received  any  share  of  the  residue  : 
it  was  held,  that  the  gift  over  was  not  void  for  uncertainty,  but  took 
effect.  In  this  case  Jessel,  M.R.,  disapproved  of  Martin  v.  Martin, 
ante,  p.  1228.  In  Bubb  v.  Padwick,  13  Ch.  D.  517,  it  was  held,  that 
where  a  legacy  is  absolutely  vested  it  cannot  be  divested  by  a  subse- 
quent gift  over  in  the  event  of  the  legatee  dying  before  he  has  received 
the  legacy.  In  this  case  Malins,  V.-C,  declined  following  Johnson 
V.  Crook,  sup.  In  Chaston  v.  Seago,  18  Ch.  D.  218,  it  was  held, 
that  a  gift  over  of  a  legacy  or  so  much  thereof  as  should  not  have  been 
paid  to  or  received  by  the  legatee,  was  not  void  for  uncertainty,  as  the 
words  referred  not  to  the  time  of  actual  payment  or  receipt,  but  to  the 
time  when  it  was  the  duty  of  the  executors  to  pay  the  legacy.  In  In  re 
Collison,  12  Ch.  D.  834,  bequests  were  given  on  realizing  and  dividing 
the  property,  but  if  the  legatees  died,  "  before  the  division,"  over ;  it 
was  held,  that  the  time  of  division  must  be  taken  to  mean  twelve 
months  after  the  testator's  death,  and  if  a  legatee  died  before,  the 
legacy  given  to  him  would  go  over.  In  Spencer  v.  Duckicorth,  18  Ch. 
D.  634,  a  testator  gave  the  residue  of  his  estate  equally  between  four 
persons,  and  gave  the  shares  over  to  the  children  of  the  legatees  in 
case  the  legatees  respectively  should  die  before  the  "  final  division  "  of 
his  estate.  Two  of  the  legatees  died  more  than  a  year  after  the  death 
of  the  testator.  The  estate  had  not  then  been  fully  realized  and  dis- 
tributed ;  it  was  held,  that  the  "final  division"  of  the  estate  meant 
the  period  of  a  year  from  the  death  of  the  testator,  and  that  the  shares 
of  the  deceased  legatees  had  not  gone  over.  In  this  case,  Johnson  v. 
Crook  (12  Ch.  D.  639),  was  approved  of.  From  a  consideration  of  the 
cases  cited,  it  will  appear  that  it  would  not  be  easy  to  reconcile  them. 
It  must  be  observed,  however,  that  Minors  v.  Battison,  sup.,  being  a 
decision  of  the  House  of  Lords,  must,  of  course,  so  far  as  it  is  applic- 
able, govern  future  cases.  Consider  also,  on  the  general  principle,  the 
observations  of  Lord  Eldon,  in  Gaskell  v.  Harman,  11  Ves.  489,  497. 
When  a  legacy  is  immediate,  but  payable  at  a  particular  age  or 
time,  with  a  gift  over  if  the  legatee  die  before  it  is  payable,  this  has 
reference  to  such  age  or  time,  and  not  the  testator's  death.  Wood- 
hurne  v.  Woodhurne,  3  De  G.  &  Sm.  643.  Such  a  form  of  immediate 
limitation  or  gift  is  frequently  coupled  with  a  contingency  as  to  A.  or 
a  class,  and  if  A.  or  any  of  the' class  die  under  twenty-one,  over.  In 
such  cases  the  vested  interest  will  be  divested  on  death  under  twenty- 
one.  Deane  v.  Test,  9  Ves.  147 ;  Davidson  v.  Dallas,  14  Ves.  576  ; 
Bland  Y.  Williams,  3  M.  &  K,  411,     But  it  is  immaterial  what  the 


1230      VESTING   AND    DIVESTING    OF   ESTATES   AND   INTERESTS, 

contingency  is,  if  it  be  clearly  expressed,  and  it  happens,  the  gift  over 
will  take  effect.  As  where  the  contingency  is,  if  the  legatee  die  before 
the  fund  is  actually  realized  or  sale  of  property  completed.  Elwin  v. 
Elivin,  8  Ves.  547 ;  see  Law  v.  Thompson',  4  Russ.  92.  Cons.  Hutchin 
V.  Mannington,  1  Ves.  jur.  366,  and  other  cases  cited,  sup. 

When  there  is  a  limitation  or  gift  to  a  person  subject  to  a  life 
interest,  coupled  with  a  gift  over,  if  he  die  before  his  share  or  interest 
becomes  payable,  no  ago  or  time  being  mentioned,  the  word  is  held  to 
refer  to  the  death  of  the  tenant  for  life,  and  if  the  portioner  or  legatee 
die  first,  the  gift  over  will  take  effect.  Creswick  v.  Gaskell,  16  Bea. 
577. 

When  the  gift  over  is  limited  to  take  effect  on  the  legatee  or  donee 
dying  before  his  share  becomes  payable,  coupled  with  the  contingency 
of  his  attaining  a  particular  age,  and  there  is  a  prior  life  interest ;  if 
the  legatee  or  donee  attains  the  prescribed  age,  then,  notwithstanding 
he  may  die  in  the  lifetime  of  the  tenant  for  life,  his  interest  will  be 
vested.  The  leading  authority  for  this  construction  is  the  well-known 
and  often-cited  case  of  Emperor  v.  Rolfe  (1  Ves.  sen.  208),  decided  by 
Lord  Hardwicke.  There,  by  settlement,  a  sum  of  money  was  pro- 
vided by  a  term,  after  the  mother's  death,  for  daughters'  portions,  to 
grow  clue  and  payable  at  twenty-one  or  marriage,  and  if  any  should  die 
before  their  portions  became  due  and  payable,  to  the  surviving 
daughters,  with  provisions  for  maintenance  until  the  money  was  due 
and  payable.  There  were  two  daughters,  both  attained  twenty-one 
and  married,  but  one  died  in  the  lifetime  of  her  mother  ;  it  was  held 
that  she  took  a  vested  interest.  The  decision  was  founded  upon  the 
principle  that  the  postponement  of  payment  was  simply  for  the  con- 
venience of  the  estate.  This  case  has  been  followed  by  numerous 
cases  on  settlements  and  wills.  See  Salisbury  v.  Lambe,  1  Ed.  465 ; 
Hallifax  v.  Wilson,  16  Ves.  168  ;  Jefferies  v.  Reynous,  stated  9  Ves. 
311 ;  Jones  v.  Jones,  13  Sim.  561 ;  Walker  v.  Main,  IJ.  &  W.  1 ; 
Butterworth  v.  Harvey,  9  Bea.  130 ;  Swallow  v.  Binns,  1  K.  &  J. 
417  ;  Hayward  v.  James,  28  Bea.  523  ;  West  v.  Miller,  L.  E.,  6  Eq. 
59  ;  Wakefield  v.  Mnffet,  10  App.  Ca.  422.  And  if  a  fund  be  pay- 
able, or  due  and  payable,  at  twenty- one,  or,  in  the  case  of  daughters, 
on  marriage,  subject  to  a  prior  interest,  with  a  gift  over,  of  the  share 
of  any  dying  and  leaving,  or  without  leaving,  issue,  the  latter  clause, 
in  general,  will  not  operate  where  a  legatee  has  attained  twenty-one, 
or,  being  a  daughter,  has  married,  and  has  predeceased  the  tenant  for 
life.  Mocatta  v.  Lindo,  9  Sim.  56  ;  Beckton  v.  Barton,  27  Bea.  99  ; 
Mendham  v.  Williams,  L.  E.,  2  Eq.  396  ;  Haydon  v.  Rose,  L.  E.,  10 
Eq.  224 ;  Day  v.  Radcliffe,  3  Ch.  D.  654 ;  Partridge  v.  Baylis,  17 
Ch.  D.  835.  But  the  language  may  show  a  particular  intention  to 
give  to  the  issue,  in  the  event  of  there  being  any,  in  which  case  effect 
will  be  given  to  such  intention  accordingly.  See  Re  Wilmott's  Trusts, 
L.  R,  7  Eq.  532,  which,  however,  was  questioned  in  Haydon  y.  Rose, 
sup.  ;  but  apparently  approved  of  in  Wakefield  v.  Maffet,  sup. ;  see  lb., 
p.  433.  As  to  the  word  "  entitled,"  see  Broivn  v.  Rigg,  31  Ch.  D.  75 ; 
In  re  Crosland,  W.  N.  1886,  p.  36. 
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Gifts  expressly  to  such  only  as  survive  a  tenant  for  life  or  other 
person,  and  also  attain  a  particular  age  or  marry,  are  in  general  con- 
tingent upon  both  events  happening.  The  donees  or  legatees  must 
attain  the  prescribed  age  and  survive  the  tenant  for  life.  Turing  v. 
Turing,  15  Sim.  139  ;  see  Bielefield  v.  Record,  2  Sim.  354;  Huffam 
V.  Hubbard,  16  Bea.  579 ;  Hind  y.  Selby,  22  Bea.  373 ;  Re  Payne, 
25  Bea.  556;  comp.  Bradley  v.  Barlow,  5  Ha.  589.  But  both  events 
must  be  clearly  contingent  for  this  construction  to  prevail.  Where 
the  bequest  was  upon  trust  for  A.  for  life,  and  at  her  decease  that  the 
principal  should  be  divided  among  such  of  her  children  as  should  be 
living  at  her  death  as  they  attain  twenty-one,  with  a  gift  over  if  A. 
should  die  without  leaving  issue ;  it  was  held,  that  the  children  of  A. 
living  at  her  death  then  took  vested  interests  irrespective  of  age. 
Bree  v.  Perfect,  1  Coll.  128.  The  terms  of  the  gift  over,  no  doubt, 
strengthened  this  construction ;  but  even  without  this  circumstance 
the  decision  would  seem  to  have  been  quite  in  accordance  with  autho- 
rity, as  being  a  gift  to  a  class  ascertainable  at  a  particular  time,  the 
direction  as  to  payment  not  being  conditional.  A  gift  over,  if  both 
events  do  not  happen,  may  take  effect  although  one  only  happen. 
Mackinnon  v.  Sewell,  2  M.  &  K.  202,  stated,  ante,  p.  1208. 

There  is,  however,  a  class  of  cases  in  which  the  effect  of  the  double 
contingency  of  survivorship  and  the  attainment  of  a  particular  age  has 
been  disregarded  in  favour  of  children  who  have  attained  the  prescribed 
age,  particularly  where  the  provisions  were  under  settlements.  Thus, 
in  the  well-known  case  of  Woodcock  v.  D.  of  Dorset  (3  B.  C.  C.  569), 
where  the  contingency  was,  that  if  the  husband  and  wife  should  leave  at 
the  death  of  the  survivor  any  child  or  children,  portions  should  be  paid 
to  su£h  children  at  twenty-one ;  it  was  held,  that  a  daughter  attaining 
twenty-one,  and  predeceasing  her  mother,  was  entitled.  Qy.  as  to  the 
word  being  "such"  or  "the."  3  V.  &  B.  82,  n.  (c);  ib.  87.  The 
cases  of  Hope  v.  Ld.  Clifden  (6  Ves.  499),  Powis  v.  Burdett  (9  Ves. 
428),  King  v.  Hake  {ib.  438),  were  similar,  and  decided  in  conformity 
with  Woodcock  v.  D.  of  Dorset.  In  Howgrave  v.  Cartier  (3  V.  &  B. 
79,  85),  however.  Sir  W.  Grant  laid  down  the  rule,  that  if  the  settle- 
ment clearly  made  the  right  of  a  child  to  a  provision  depend  upon  its 
surviving  both  parents,  or  either  of  them,  a  court  of  equity  had  no 
authority  to  control  that  disposition ;  but  that  if  the  settlement  was 
incorrect  or  ambiguously  expressed,  if  it  contained  conflicting  and 
contradictory  clauses,  so  as  to  leave  in  a  degree  uncertain  the  period 
at  which,  or  the  contingency  upon  which,  the  shares  were  to  vest,  the 
court  leant  strongly  towards  the  construction  which  gave  a  vested 
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interest  to  the  child  when  it  stood  in  need  of  a  provision,  usually  as 
to  sons  at  the  age  of  twenty-one,  and  as  to  daughters  at  that  age  or 
marriage.  This  rule  has  since  been  acted  upon  with  a  tendency  to 
narrow  and  restrict  the  operation  of  Woodcock  v.  Z).  of  Dorset  (sup.), 
and  other  similar  cases,  which,  in  the  opinions  of  some  eminent  judges, 
have  been  carried  far  enough,  if  not  too  far.  Hotchkin  v.  Humfrey, 
2  Madd.  65;  Perfect  v.  Ld.  Curzon,  5  Madd.  442;  Fitzgerald^. 
Field,  1  Euss.  430  ;  Whatford  v.  Moore,  3  M.  &  C.  270 ;  Farrer  v. 
Barker,  9  Ha.  737;  Bythesea  v.  Bythesea,  23  L.  J.,  Ch.  1004; 
Swallow  V.  Binns,  1  K.  &  J.  417,  in  which  the  previous  cases  are 
commented  upon ;  Heath's  Settlement,  23  Bea.  193 ;  Wollastcm's 
Settlement,  27  Bea.  642 ;  Bailie  v.  Jackson,  1  Sm.  &  G.  175;  Currie 
V.  Larkins,  4  D.,  J.  &  S.  245  ;  Jeyes  v.  Savage,  L.  E.,  10  Ch.  555. 
The  rules  established  by  the  foregoing  cases  apply  as  well  to  wills  as 
to  settlements,  with  this  difierence,  that  in  wills  the  intention  to  pro- 
vide for  children  at  twenty- one  or  marriage  must  be  collected  from  the 
instrument,  but  in  settlements  it  is  presumed.  See  Jackson  v.  Dover, 
2  H.  &  M.  209.  The  class  of  cases  just  stated  has  been  considered 
to  rest  upon  the  principle  estabUshed  by  the  case  of  Emperor  v.  Eolfe, 
1  Ves.  sen.  208,  stated,  ante,  p.  1230.  There  would,  however,  seem 
to  be  an  obvious  distinction  between  that  case,  which  rests  upon  a 
well  and  long  established  principle,  and  cases  such  as  Woodcock  v. 
D.  of  Dorset  (3  B.  C.  C.  569),  which  Lord  Thurlow,  who  decided  it, 
evidently  looked  upon  as  a  new  and  strong  decision,  resting  it  upon 
this,  that  "  the  intention  of  the  settlement  is  the  truth  and  honour  of 
the  case."  lb.  571.  He  never  refers  to  Emperor  v.  Rolfe  (sup.)  at 
all,  although  Woodcock  v.  D.  of  Dorset  (sup^  must  have  been  well 
considered,  and  came  before  him  on  a  rehearing.  No  doubt,  however, 
in  -the  subsequent  cases,  Evipemr  v.  Eolfe  is  constantly  referred  to  as 
governing  them.  In  one  sense  the  question  in  both  cases  was  the 
same,  whether,  viz.,  survivorship  at  a  particular  time  was  a  condition; 
but  this  depended  upon  the  construction  of  words,  which  in  the  one 
case  differed  materially  from  those  in  the  other. 

In  favour  of  the  presumed  intention  to  provide  for  children  at 
twenty-one,  or,  in  the  case  of  daughters,  at  that  age  or  marriage, 
words  indicating  survivorship  will  be  construed  strictly,  so  as,  if 
possible,  to  let  in  children  attaining  twenty-one  or  marrying,  though 
predeceasing  the  tenant  for  life.  See  Mostyn  v.  Mostyn,  1  CoU.  161 ; 
Re  Gratwick,  35  Bea.  215.  And  under  a  gift  to  A.  for  life,  then  to 
her  children  living  at  her  decease  equally  at  twenty-one  or  marriage, 
unless  such  day  of  payment  should  happen  in  the  lifetime  of  A.,  then 
to  be  postponed  to  her  death,  but  to  be  a  vested  interest  in  each  at 
twenty-one  or  marriage,  with  a  gift  over  to  the  surviving  children  of 
the  share  of  anyone  dying  under  twenty-one  or  (being  a  daughter) 
unmnrvicd,  and  another  gift  over  if  all  should  die  under  age  or  un- 
married ;  it  was  held,  that  a  child  attaining  twenty-one  and  predecease 
ing  A.  was  entitled.  Jackson  v.  Dover,  2  H.  &  M.  209 ;  Re  Knowles, 
2l"ch.  D.  806 ;  see  Williams  v.  Russell,  10  Jur.,  N.  S.  168 ;  comp. 
Williams  v.  Haythorne,  L.  E.,  6  Ch.  782. 
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There  is  a  class  of  cases  in  which  the  question  of  survivorship  is  in 
terms  involved  in  gifts  or  limitations  dependent  upon  a  person 
"having"  or  "leaving"  issue.  These  cases  will  be  found  collected 
and  more  conveniently  considered  in  tit.  "  Wills." 
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Limitations  until  Marriage.]  A  limitation  of  real  or  personal 
property  to  a  spinster  (Jones  v.  Jones,  1  Q.  B.  D.  279)  or  widow 
during  her  widowhood  is  good,  determines  on  marriage  (Jordan  v. 
Holkham,  Arab.  209),  and  does  not  require  a  gift  over  to  make  it 
effectual.  Webb  v.  Grace,  2  Ph.  701.  So  a  similar  limitation  to  a 
man  during  the  time  he  continues  a  widower  is  good.  Evans  v. 
Eosser,  2  H.  &  M.  190.  And,  as  regards  limitations  until  marriage, 
it  would  seem  that,  whether  of  real  or  personal  estate,  and  whether  to 
a  widow  or  unmarried  person,  they  are  in  general  valid  when  coupled 
with  a  limitation  over,  on  the  marriage,  to  some  other  person.  See 
per  Lord  Hardwicke,  Harvey  v.  Aston,  1  Atk.  p.  379 ;  Morley  v. 
Bennoldson,  2  Ha.  580 ;  Bullock  v.  Bennett,  7  D.,  M.  &  G.  283  ;  see 
Jones  V.  Jones,  1  Q.  B.  D.  279.  A  declaration  of  cesser  of  the  trusts 
in  favour  of  the  testator's  own  widow,  or  the  widow  of  another  person, 
of  interests  in  real  estate  on  a  subsequent  marriage,  is  valid  without 
any  gift  over,  and  the  rule  as  to  conditions  subsequent  being  in  terro- 
rem  does  not  apply.   Newton  v.  Marsden,  2  J.  &  H.  356.    If  a  widow, 
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being  entitled  to  an  annuity  during  widowhood,  marries  again,  con- 
cealing her  marriage  from  the  trustees  who  have  to  pay  the  annuity, 
her  husband,  if  he  is  aware  of  the  condition,  must  make  good  to  the 
trustees,  payments  made  after  the  marriage.     Charlton  v.  Coomhes 
11  W.  R.  1038 ;  see  Preeee  v.  Seale,  3  Jur.,  N.  S.  711. 

Conditions  wholly  restrictive  of  Marriage.^  Conditions,  however, 
are  distinguishable  from  limitations,  and  are  subject  to  different  rules. 
Conditions  annexed  to  gifts  of  personal  estate  in  restraint  of  marriage 
generally,  whether  precedent  or  subsequent,  and  whether  there  is,  or 
is  not,  a  gift  over,  are,  with  some  qualifications  presently  mentioned, 
void.  liishton  v.  Cohb,  9  Sim.  615  ;  5  M.  &  C.  145 ;  Morley  v. 
Bennoldson,  2  Ha.  570.  As  to  the  former  case,  see  Re  Boddington, 
25  Ch.  D.  685.  So  where  it  is  a  mixed  fund  being  personal  estate 
and  the  proceeds  of  realty.  Lloyd  v.  Lloyd,  2  Sm.,  N.  S.  255  ; 
Bcllaiis  V.  Bellairs,  L.  R.,  18  Eq.  510.  So  it  would  seem  where  the 
gift  is  of  a  fund  arising  from  the  proceeds  of  a  sale  of  realty  only.  Ih., 
see  p.  515 ;  Re  Hart's  Trusts,  3  De  G.  &  J.  195.  Such  conditions 
affecting  legacies  are  construed  with  reference  to  the  civil  law,  and 
adopted  by  the  Ecclesiastical  Courts.  See  Scott  v.  Tyler,  2  B.  C.  C. 
431,  448  ;  for  the  judgment,  2  Dick.  722.  As  regards  real  estate  and 
interests  therein,  the  rules  of  the  common,  not  the  civil  law,  apply ; 
and  it  would  seem  that  a  condition  as  to  marriage,  precedent  to  the 
vesting,  must  be  performed  according  to  the  rules  stated  ante,  p.  1200. 
See  Harvey  v.  Aston,  1  Atk.  376;  Mo7iey  v.  Rennoldson,  2  Ha.  p.  579. 
As  to  conditions  subsequent,  see  ih. ;  Newton  v.  Marsden,  2  J.  &  H.  356. 

There  is  an  exceptional  class  of  cases,  with  reference  both  to  real 
and  personal  property,  where  the  condition  relates  to  the  marrying 
again  of  a  widow,  or,  perhaps,  even  of  a  widower,  for  in  such  cases 
conditions  are  not  necessarily  void  which  would  be  so  in  other  cases. 
Thus,  it  has  been  held,  that  even  a  condition  subsequent,  defeating  a 
gift  of  an  annuity  charged  upon  land,  to  a  ividow  on  her  marrying 
again,  is  valid,  whether  in  the  case  of  the  widow  of  the  testator  or  of 
another  person.  Newton  v.  Marsden,  2  J.  &  H.  356.  But  there 
must  be  a  gift  over,  or  proviso  for  cesser  of  interest,  where  the  pro- 
perty affected  by  the  condition  is  pure  personal  estate.  Marples  v. 
Bainhridge,  1  Madd.  590  ;  Tricker  v.  Kingsbury,  7  W.  R.  652.  But 
such  a  condition  subsequent  in  the  case  of  the  marriage  of  a  spinster 
would  be  void.  See  Newton  v.  Marsden,  2  J.  &  H.  356.  Whether  a 
condition  subsequent,  defeating  a  gift  to  a  widower  on  his  marrying 
again  is  valid,  qy.  Evans  v.  Rosser,  2  H.  &  M.  190.  But  in  Allen 
V.  Jackson,  1  Ch.  D.  399,  such  a  condition  was  held  to  be  invahd. 
The  whole  dif&culty  in  cases  of  this  description  arises  from  the  refined 
distinction  that  limitations  until  marriage  may  be  good,  where  limi- 
tations defeasible  on  marriage  would  be  bad.  See  per  Wood,  V.-C, 
Evans  v.  Rosser,  2  H.  &  M.  190,  195. 

Conditions  partially  restrictive — Marriage  with  Consent.]  The 
most  usual  form  of  condition  respecting  marriage  is,  however,  that  it 
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shall  be  with  the  consent  of  some  person  or  persons.  Here,  again,  as 
regards  realty  and  interests  therein,  the  rules  of  the  common  law 
apply ;  but,  for  the  most  part,  as  regards  personalty,  the  rules  of  the 
civil  law.  Thus,  where  there  are  limitations,  devises  or  bequests  of 
land,  or  legacies  or  portions  chai-ged  on  land,  subject  to  conditions 
relating  to  marriage,  not  being  in  restraint  of  marriage  generally, 
such  conditions,  whether  precedent  or  subsequent,  are,  as  a  general 
rule,  construed  like  other  conditions  precedent  or  subsequent  relating 
to  real  estate.  See  Scott  v.  Tyler,  2  B.  C.  C.  431;  2  Dick.  712 ;  and 
the  judgments  in  Stackpole  v.  Beaumont,  3  Ves.  89,  95,  and  Ncivton 
V.  Marsden,  2  J.  &  H.  356.  Thus,  a  devise  of  land,  or  gift  of  por- 
tions to  be  raised  out  of  land,  on  a  condition  precedent  that  the  devisee 
or  legatee  marry  with  consent,  vidll  not  take  effect  unless  the  condition 
as  to  consent  is  complied  with.  Fry  v.  Porter,  1  Mod.  300 ;  Harvey 
v.  Aston,  1  Atk.  361 ;  Reynish  v.  Martin,  3  Atk.  330. 

But  when  the  condition  is  subsequent,  the  property  vests  {ib.  p.  382) 
subject,  as  in  the  case  of  ordinary  conditions  subsequent,  to  be  divested 
on  the  condition  not  being  performed,  where  there  is  a  gift  over  (ante, 
p.  1204),  or,  as  it  would  seem,  a  revocation  or  proviso  for  cesser  on  the 
condition  not  being  performed.     Ante,  p.  1207. 

With  regard  to  personal  estate,  it  is  settled  that  a  bequest  or  portion 
to  a  person,  subject  to  the  condition  of  marriage  with  consent,  without 
limit  as  to  time,  or  qualification  as  to  any  particular  age,  is  valid. 
Lloyd  V.  Branton,  3  Mer.  108,  116.  But  when  there  is  a  bequest  or 
gift  of  personal  estate  on  marriage  with  consent,  there  being  no  refer- 
ence as  to  age,  or  time  of  marriage,  whether  the  condition  be  precedent 
or  subsequent,  if  there  is  no  gift  over  on  non-performance,  the  condi- 
tion as  to  consent  is  considered  as  in  terrorem  only  and  void.  Harvey 
V.  Aston,  1  Atk.  361,379;  Eeynish  v.  Martin,  3  Atk.  330,  332. 
And  this  rule  will  not  be  affected  merely  by  reason  that  the  legacy  is 
expressly  revoked,  or  that  there  is  a  residuary  bequest.  Wheeler  v. 
Bingham,  ib.  364 ;  Lloyd  v.  Branton,  3  Mer.  118.  But  when  it  is 
directed  to  sink  into  the  residue  (Wlieeler  v.  Bingham,  sup.,  p.  368 ; 
see  Semphill  v.  Bayly,  Pr.  Ch.  562),  that  is  equivalent  to  a  gift  over. 
Lloyd  V.  Branton,  3  Mer.  117.  And  where  there  is  a  gift  over,  the 
condition  will  be  effectual.  Malcolm  v.  O'Callaghan,  2  Madd.  349 ; 
Gardiner  v.  Slater,  25  Bea.  509. 

When  there  is  a  provision  generally,  and  another  provision  on 
marriage  with  consent,  the  first  wiU  not  be  affected  if  the  legatee 
marry  without  consent.  Gillet  v.  Wray,  1  P.  W.  284  ;  see  Garret  v. 
Pritty,  2  Ver.  293 ;  3  Mer.  120,  n.,  in  which  the  legacy  given  on 
marriage  with  consent  was  reduced  on  marriage  vsithout  consent,  and 
the  legatee,  although  marrying  without  consent,  was  held  entitled  to 
the  original  legacy.  See  2  Jarm.  WiUs,  4th  ed.  46.  A  clause  of 
revocation  or  proviso  for  cesser  of  interest  would  seem  not  to  be 
equivalent  to  a  gift  over,  in  cases  of  personal  estate.  Dickson's  Trusts, 
1  Sim.  N.  S.  37  ;  cons.,  however,  the  judgment  in  Re  Catt's  Trusts,  2 
H.  &  M.  46,  and  cases,  ante,  p.  1207. 

The  effect  of  the  non-performance  of  the  condition  as  regards  the 
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marriage  itself  remains  to  be  considered.     The  condition  of  marriage 
with  consent  is,  strictly  speaking,  a  double  condition.     Two  things 
must  happen  to  the  performance  of  it.     There  must  be  a  marriage, 
and  it  must  be  with  consent.     Garbict  y.  Hilton,  1  Atk.  381.    When 
the   condition  is  precedent  and  relates  to  real  estate  and  interests 
therein,  if  the  devisee  or  donee  continue  unmarried,  upon  the  general 
principles  which  govern  such  conditions  (ante,  p.  1200),  nothing  can 
vest.     And  see  Harvey  v.  Aston,  3  Atk.  361,  374,  judgment  of  Mr. 
Justice  Comyns.     When  the  condition  is  subsequent,  the  rules  as  to 
such  conditions  would  also  apply.     Ante,  p.  1201.     As  regards  per- 
sonal estate :  where  a  -legacy  was  given,  to  be  paid  on  a  condition 
precedent  (see  4  Ves.  p.  406)  of  marriage  with  consent,  it  was  held, 
that  the  legacj^  did  not  vest,  as  the  legatee  died  unmarried.     Atkins 
V.  Hiccoeks,  1  Atk.  500;  Elton  v.  Elton,  3  Atk.  504.    But  under  a. 
direction  to  invest  the  residue,  and  pay  the  income  to  a  female  untU 
marriage,  and  after  marriage  to  assign  the  principal  to  her,  it  was 
held  that  the  principal  did  vest,  so  as  to  devolve  on  representatives, 
though  it  could  not  have  been  claimed  by  the  legatee  herself  before 
marriage.     Booth  v.  Booth,  4  Ves.  399.     As  to  the  distinction  be- 
tween gifts  of  legacies  and  residues,  which  cannot  be  considered  as 
settled,  see  ante,  p.  1190.     In  Vize  v.  Stoney  (1  Dr.  &  W.  387),  a 
legacy  was  given  to  a  daughter  to  be  paid  on  the  day  of  her  marriage, 
with  interest  from  the  testator's  decease  until  payment.     The  legacy 
was  not  claimed  by  the  daughter  in  her  lifetime,  but  it  would  seem 
that  it  was  a  vested  interest  at  the  testator's  death.     Sometimes  the 
difficulty  as  to  consent  and  as  to  marriage  is  obviated  where  the  person 
whose  consent  is  necessary  predeceases  the  person  to  whose  marriage 
the  consent  is  necessary.     See  post,  p.  1238. 

Consent  coupled  with  another  Contingency.']  A  legacy  or  portion 
payable  at  a  particular  age,  or  on  marriage  with  consent,  is  payable 
either  at  that  age  or  on  marriage  with  consent  under  it,  although 
there  is  a  gift  over  generally  on  marriage  without  consent.  Deshody 
V.  Boyville,  2  P.  W.  547  :  see  Knapp  v.  Noyes,  Amb.  662.  When  it 
is  given  payable  at  a  particular  age,  and  there  is  a  clause  of  forfeiture 
on  marriage  without  consent  generally,  the  clause  has  reference  to 
marriage  under  the  specified  age.  Lloyd  v.  Branton,  3  Mer.  116. 
And  a  legatee  who  marries  under  the  prescribed  age  vrithout  consent, 
but  afterwards  attains  that  age,  will  be  entitled  to  the  legacy.  Austen 
V.  Halsey,  13  Ves.  126 ;  see  Knight  v.  Cameron,  14  Ves.  389.  But 
otherwise  if  the  legatee  dies  under  that  age.     Hemmings  v.  Munkley, 

1  B.  C.  C.  303.  A  legacy  directed  to  be  paid  twelve  months  after  the 
testator's  decease,  but  revoked  if  she  married  A.,  vests  at  the  testator's 
death,  and  is  not  divested  by  the  legatee  marrying  A.  fourteen  months 
after  the  testator's  decease.     Osborn  v.  Broun,  5  Ves.  527. 

A  bequest  to  A.  at  a  particular  age  if  unmarried,  or  on  marriage 
with  consent  under  that  age,  is  a  condition  precedent,  and  will  not 
vest  on  marriage  under  that  age  without  consent.     See  Scott  v.  Tyler, 

2  B.  C.  C.  431 ;  for  the  judgment,  2  Dick.  712.     So,  where  there  is 
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a  bequest  of  a  legacy  or  devise  of  a  rent-charge  on  marriage,  if  under 
a  particular  age  with  consent,  consent  is  a  condition  precedent,  if  the 
marriage  takes  place  under  the  age  mentioned  (Stackpole  t.  Beamrwnt, 
3  Ves.  89) ;  and  it  is  unnecessary  that  there  should  be  a  gift  over  in 
such  cases.  Ilemmings  v.  Munkley,  1  B.  C.  C.  304;  overruling 
Underwood  v.  Morris,  2  Atk.  184.  It  would  seem,  however,  that  in 
such  a  case  as  Stackpole  v.  Beaumont  (sup.),  a  legatee  who  survives 
the  first  marriage  and  attains  the  prescribed  age,  will  be  entitled  to 
the  bequest  on  contracting  a  second  marriage.  See  Clifford  v.  Beau- 
mont, 4  Euss.  825 ;  Beaumont  v.  Squire,  17  Q.  B.  905. 

A  bequest  to  a  daughter  to  be  vested  on  her  marriage  with  the 
consent  of  her  guardians,  has  reference  to  her  marriage  under  age, 
and  if  she  attains  twenty-one,  she  takes  a  vested  interest.  Knapp  v. 
Noyes,  Amh.  662  ;  West  v.  West,  4  Giff.  198. 

What  consent  necessary  or  sufficient.]  When  the  condition  is  in 
the  form  of  a  limitation,  as  to  A.  for  her  life  or  until  marriage,  and 
after  her  death  or  marriage  then  over,  it  will  not  be  dispensed  with  by 
marriage  in  the  testator's  lifetime  with  his  consent.  Bullock  v. 
Bennett,  7.  D.,  M.  &  G.  288.  In  this  case  it  will  be  observed  that 
the  limitation  was  until  marriage,  not  marriage  with  consent,  and 
Lord  Justice  Turner,  in  referring  to  the  distinction  between  these 
cases,  observes,  that  the  intention  in  the  latter  case  is  to  provide  for 
the  event,  not  of  any  marriage,  but  of  an  improvident  marriage ;  and 
where  consent  is  previously  given  by  the  testator,  it  shows  that  he  did 
not  consider  it  an  improvident  marriage.  An  early  case  (Clarke  v. 
Berkeley,  2  Ver.  720)  is  decided  upon  this  principle.  It  would  seem 
important,  however,  in  such  cases  to  consider  whether  the  condition  is 
precedent  or  subsequent.  See  Davis  v.  Angel,  31  Bea.  223  ;  aflf.  8 
Jur.,  N.  S.  1024.  Clarke  v.  Berkeley  would  seem  to  have  been  a  case 
of  a  condition  precedent.  In  Younge  v.  Furse  (8  D.,  M.  &  G.  756),  a 
legacy  was  given  in  case  of  the  legatee  not  marrying  before  twenty- 
eight  ;  an  ambiguously  worded  and  apparently  conditional  consent  was 
given  by  the  testator  to  a  marriage,  which  was  solemnized  after  his 
death  but  before  the  age  fixed ;  it  was  held,  that  the  condition  was 
precedent,  and  the  legacy  failed.  Knight  Bruce,  L.  J.,  being  of  opinion 
that  it  would  have  made  no  difference  if  the  consent  had  been  absolute. 
But  Turner,  L.J.,  referred  to  and  laid  some  stress  upon  the  fact,  that 
the  consent  was  not  unconditional. 

In  Davis  v.  Angel  (sup.)  there  was  a  devise  in  trust  for  A.,  in  case 
he  should  marry  B. ;  if  he  did  not,  the  bequest  should  fall  into  the 
residue.  A.,  with  the  testator's  consent,  married  C.  It  was  held, 
that  the  condition  was  precedent,  and  not  dispensed  with  by  the 
testator's  consent.  Where  the  condition  is  subsequent,  and  the 
marriage  takes  place  with  the  testator's  consent  in  his  lifetime,  the 
condition  is  satisfied,  although  the  legatee  may  be  a  widow  at  his 
death.  Crommelin  v.,  Cromynelin,  3  Ves.  227 ;  Smith  v.  Cowdery,  2 
S.  &  S.  361 ;  Parnell  v.  Lyon,  1  V.  &  B.  479  ;  Walker  v.  Walker,  29 
L.  J.,  Ch.  856.     When  the  gift  will  not  take  eifect  without  consent, 
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it  must  be  given  before  the  marriage,  and  approval  afterwards  will  not 
be  sufficient.  Eeynish  v.  Martin,  3  Atk.  331 ;  Malcolm  v.  O'Callaghan, 
2  Madd.  349.  The  condition  once  complied  with  is  satisfied,  and 
consent  to  a  second  or  subsequent  marriage  is  unnecessary.  Hutche- 
son  V.  Hammond,  3  B.  C.  C.  128 ;  Crommelin  v.  Crommelin,  3 
Ves.  227. 

The  right  to  consent  may  be  apparently  annexed  to  an  office,  e.g., 
that  of  executor  or  trustee ;  and  if  such  executor  or  trustee  renounces 
or  disclaims,  the  question  arises,  whether  his  consent  may  not  never- 
theless still  be  indispensable.  In  Graydon  v.  Hicks  (2  Atk.  16),  the 
condition  (under  the  mother's  will)  was  marriage  with  the  consent  of 
"  her  executor,"  A.,  who  renounced,  and  administration  with  the  will 
annexed  was  granted  to  B.  The  marriage  took  place  without  the  con- 
sent either  of  A.  or  of  B.,  and  Lord  Hardwicke  held  that  the  legacy 
was  forfeited,  there  being  a  gift  over.  In  Eivens  v.  Addison  (4  Jur., 
N.  S.  1034),  in  which  it  was  held  that  the  consent  of  one  executor  who 
renounced  was  not  necessary,  as  there  was  another  who  acted  and 
consented,  the  correctness  of  the  report  in  Graydon  v.  Hicks  (sup.)  is 
doubted. 

Where  written  consent  is  not  necessary,  it  will  sometimes  be  in- 
ferred, as  where  the  person  to  consent  is  privy  to  and  approves  of  the 
engagement.  Mesgrett  v.  Mesgrett,  2  Ver.  580  ;  see  Campbell  v.  Ld. 
Netterville,  cited  10  Ves.  243  ;  Daley  v.  Deshouverie,  2  Atk.  261.  In 
Ld.  Strange  v.  Smith  (Amb.  268),  the  same  principle  was  acted  upon 
where  the  person  whose  consent  was  required,  although  at  first  en- 
couraging the  match,  afterwards  and  before  the  marriage,  signified  her 
disapproval  of  it.  But  this  decision  would,  perhaps,  be  cautiously 
followed.  Cons.  Clarke  v.  Parker,  19  Ves.  1.  Where  written  consent 
is  required,  a  letter  approving  of  the  marriage  is  sufficient,  though  a 
more  formal  consent  is  referred  to  and  is  intended  to  be  signed. 
Worthington  v.  Evans,  1  S.  &  S.  165  ;  see  D'Aguilar  v.  Drinkicater, 
2  V.  &  B.  225.  A  general  consent,  to  any  marriage  is  sufficient.  And 
if  the  consent  is  not  required  to  be  in  writing,  a  consent  after  marriage 
is  good.  Mercer  v.  Hall,  4  B.  C.  C.  326 ;  Pollock  v.  Croft,  1  Mer. 
181.  As  a  general  rule,  an  unconditional  consent  once  given  cannot 
be  withdrawn,  unless  obtained  through  deceit  or  fraud.  Merry  v. 
Ryves,  1  Ed.  1,  6.  But  if  conditional,  for  example,  upon  a  settle- 
ment being  made,  it  may  be  withdrawn,  unless  the  settlement  be 
made.  Dashivood  v.  Ld.  Bidkeley,  10  Ves.  230.  A  bond  may  be  a 
settlement  of,  or  security  for,  payment  of  money,  within  the  meaning 
of  the  condition.     Bacchus  v.  Gilbee,  33  L.  J.,  Ch.  23. 

If  the  required  consent  becomes  unattainable  by  the  death  of  the 
person  or  one  of  the  persons  whose  consent  is  required,  the  marriage 
without  it  will  not  occasion  a  forfeiture,  unless  where  the  condition  is 
precedent,  in  the  case  of  real  estate,  or  a  charge  upon  real  estate. 
Cons.  Green  v.  Green,  2  J.  &  L.  529.  Nor  will  it  when  the  condition 
is  precedent  and  affects  personal  estate,  see  ante,  p.  1203.  Dawson  v. 
Massey-Oliver,  2  Ch.  D.  763;  see  Re  Broivn's  Will,  18  Ch.  D.  61. 
When  the  condition  is  subsequent,  whether  affecting  real  or  personal 
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estate,  it  will  not  entail  a  forfeiture,  although  coupled  with  a  gift  over. 
Peyton  v.  Bury,  2  P.  W.  626  ;  Aislabie  v.  Rice,  3  Mad.  256  ;  Collett 
V.  CoUett,  35  Bea.  312 ;  Re  Wilmot's  Trusts,  10  L.  T.,  N.  S.  568. 
Where  the  consent  of  several  trustees  or  executors  is  required,  and 
one  disclaims  and  renounces,  the  others  alone  may  consent.  Worth- 
ington  v.  Evans,  1  S.  &  S.  165.  But  unless  in  this  case  the  consent 
of  all  must  he  given,  if  all  are  living.  See  Clarke  v.  Parker,  19 
Ves.  1,  24  ;  correcting  Harvey  v.  Aston,  1  Atk.  375. 

If  the  person  whose  consent  is  required  refuses  either  to  consent 
or  ohject,  the  court  will  interfere  and  sanction  the  marriage,  if 
proper.  Goldsmid  v.  Goldsmid,  Geo.  Coop.  225 ;  see  Clarke  v. 
Parker,  19  Ves.  1,  18.  And  equity  will  relieve  against  a  forfeiture, 
where  the  fault  is  on  the  part  of  the  trustee  and  not  of  the  legatee. 
O'Callaghan  v.  Cooper,  5  Ves.  117.  In  one  case,  "  consent  and  ap- 
prohatiou  "  in  writing  was  read  "  consent  or  approbation  in  writing," 
and  the  condition  was  held  to  he  satisfied  by  a  written  approval 
after  the  marriage.  Bivrleton  v.  Humfrey,  Amb.  256  ;  see,  however, 
Clarke  v.  Parker,  19  Ves.  1,  20;  Malcolm  v.  O'Callaghan,  2  Madd. 
349.  Under  a  gift  to  daughters  at  twenty-one  or  marriage  with 
consent,  with  power  to  trustees  to  settle  their  shares  on  their 
marrying  under  age  with  consent,  the  power  cannot  be  exercised  if 
they  marry  under  age  without  consent.  Taylor  y.  Austen,  1  Drew. 
459.  If  the  forfeiture  is  incurred,  it  will  extend  not  only  to  an 
original  share,  but  also  to  shares  which  but  for  the  forfeiture  would 
have  accrued  under  the  survivorship  clause.  Wrottesley  v.  Wrottes- 
ley,  2  Atk.  684.  After  a  lapse  of  many  years  (in  the  case  cited 
twenty-eight  years),  consent  by  trustees  to  a  marriage  will  some- 
times be  presumed,  in  the  absence  of  any  claim  by  the  persons 
entitled  to  take  advantage  of  the  forfeiture.  Pie  Birch,  17  Bea.  358  ; 
see  Harrison  v.  Corp.  of  Southampton,  4  D.,  M.  &  G.  137. 

There  are  other  conditions,  also  partially  restrictive  of  marriage, 
which  in  general  are  valid.  Thus,  a  devise  to  A.  if  he  marry  into 
a  particular  family,  with  a  devise  over  if  he  do  not,  is  valid ;  but 
A.  has  his  whole  Life  to  perform  the  condition.  Randal  v.  Payne, 
1  B.  C.  C.  55.  Comp.  Lowe  V.  ilfanreCT-s,  5  B.  &  Al.  917.  So,  a' gift 
of  personalty,  on  condition  that  the  legatee  marry,  or  do  not  marry 
a  particular  person  {Scott  v.  Tyler,  2  B.  C.  C.  431,  488 ;  2  Dick. 
712;  see  Davis  v.  Angell,  8  Jur.,  N.  S.  1024;  ante,  p.  1203),  or  a 
person  of  any  particular  religious  faith,  is  valid.  Duggan  v.  Kelly, 
10  Ir.  Eq.  E.  295  ;  Haughton  v.  Haughton,  1  Moll.  611.  A  devise 
in  fee  with  an  executory  devise  over  if  the  devisee  marry  a  native, 
or  person  born  of  parents,  natives  of  a  particular  country  {Perrin 
V.  lyyon,  9  Ea.  170),  or  a  domestic  servant  (Jenner  v.  Turner,  16 
Ch.  D.  188),  is  valid.  In  Parsons  v.  Peters  (11  Jur.,  N,  S.  150), 
there  was  a  bequest  to  a  person,  to  be  paid  at  a  particular  age, 
followed  by  a  condition  that  the  legatee  should  not  marry  into  a 
particular  family,  and  that  if  she  did  the  bequest  should  be  void, 
the  condition  was  held  to  be  subsequent,  but  that  the  legacy  was 
liable  to  be  defeated  on  its  not  being  performed. 
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Sec.  10. —  Conditio7is  restrictive  of  Alienation  and  Enjoyment. 


Conditions    wholly    restrictive    of 

Alienation  are  void 1240 

So  Conditional  Limitations  over  on 

Non-alienation  1240 

Partial  Mestrietien  good    1240 

Principles    apply    to    Devises    of 

Estates  Tail    1241 

And  to  Bequests  of  Personalty 1241 

Conditions  attempting  to  withdraw 
Property  from  Operation  of  Rules 
of  Law  arc  void 1241 


Life  Interests 1241 

Forfeiture  under  Condition  against 

alienating,  charging,  ^'c 1211 

Diveetion    to    Pay  into  hands   of 

Legatee    1242 

Gift  on  Sale,  S;c. — Bankruptcy    ...  1242 

Gift  over  Cesser  of  Interest 1242 

Banhrupt jointly  entitled  withothers  1243 

Annulling  Banhruptcy   ' 1244 

Bankruptcy  in  Lifetime  of  Testator  1244 
Bankrupt  entitled  in  Reversion 1244 


Conditions  annexed  to  property  inconsistent  with  the  enjoyment 
of  it,  and  restrictive  of  the  alienation  of  it,  are  in  general  repugnant 
and  Yoid.  Thus  a  condition  in  a  limitation  or  devise  of  an  estate 
in  fee,  that  the  devisee  shall  not  alien  or  charge  the  estate  is  void, 
such  powers  of  disposition  being  inseparably  incidental  to  such  an 
estate.  Ante,  p.  206;  Litt.  sec.  360;  Willis  y.  Hiscox,  AM..  hQ. 
197,  202 ;  see  Pye  v.  Bradbury,  3  L.  T.,  N.  S.  327. 

Upon  the  same  principle,  a  limitation  over  in  case  a  devisee  in  fee 
or  absolute  owner  of  personalty  should  die  intestate,  or  should  not 
dispose  of,  or  if  he  should  alienate  the  property  in  his  lifetime,  is 
void,  and  the  condition  being  void,  the  gift  over  fails.  Ross  v.  Ross, 
1  J.  &  W.  154;  see  Green  v.  Harvey,  1  Ha.  428;  Watkins  v. 
Williams,  3  Mac.  &  Q.  622;  Hobjies  v.  Godson,  8  D.,  M.  &  G.  152; 
Gulliver  v.  Vaux,  cited  ib.  by  Turner,  L.J. ;  Barton  v.  Barton,  3  K. 
&  J.  512 ;  Henderson  v.  Cross,  29  Bea.  216 ;  Weale  v.  Ollive,  32  Bea. 
421 ;  Perry  v.  Merritt,  L.  R.,  18  Eq.  152 ;  Shaw  v.  Ford,  7  Ch.  D. 
669.  The  case  of  Doe  v.  Glover  (1  C.  B.  448),  is  contra,  but  would 
seem  to  be  overruled. 

But  a  condition,  however,  not  to  alien  to  a  particular  person,  or  in 
mortmain,  is  good.  Litt.  sec.  361.  See,  however,  Ludlow  v.  Bun- 
bury,  35  Bea.  36.  In  Gravenor  v.  Watkins  (L.  R.,  6  C.  P.  500), 
there  was  a  condition  not  to  dispose  of  property  to  a  particular  faiiily, 
but  it  was  not  necessary  in  order  to  decide  the  case  to  give  an  opinion 
on  the  condition.  See  ib.  p.  514.  In  Doe  v.  Pearson,  6  Ea.  173, 
there  was  a  condition  against  disposing  of  the  property  except  to 
sisters  or  their  children,  and  the  condition  was  held  good.  So  a  con- 
dition to  convey  to  one  of  the  sons  of  the  devisor.  Daniel  v.  Ubley, 
W.  Jones,  137.  But  a  condition  not  to  alien  to  any  but  one  of  the 
brothers  of  the  devisee  was  held  void  in  Atttvater  v.  Attwater,  18  Bea. 
330;  see  Muschamp  v.  Bluet,  Bridg.  E,  132,  137.  But  in  In  re 
Macleay,  L.  R.,  20  Eq.  186,  under  a  devise  "  to  my  brother  J.  on 
the  condition  that  he  never  sells  out  of  the  family,"  it  was  held  by 
Jessel,  M.R.,  that  the  condition  was  valid;  and  his  lordship  distin- 
guished Attwater  v.  Attwater,  sup.  from  Doey. Pearson,  s!/;p.,  holding 
the  latter  decision  to  be  correct,  and  the  former  only  to  be  supported 
upon  the  ground  of  special  construction  of  the  will.     See  L.  R.,  20 
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Eq.  193.  In  eases  of  this  description  the  test  is  whether  the  condition 
takes  away  the  whole  power  of  alienation  substantially,  ib.  p.  189. 

It  was  considered  doubtful  how  far  a  condition  not  to  alien  an 
estate  in  fee  within  a  particular  time  was  valid.  See  Churchill  v. 
Marks,  1  Coll.  441 ;  Large  s  Case,  2  Leon.  82.  But  in  Rosher  v. 
Rosher,  26  Ch.  D.  801,  a  condition  in  absolute  restraint  of  alienation 
annexed  to  a  devise  in  fee,  even  though  its  operation  is  limited  to  a 
particular  time,  e.g.,  to  the  life  of  another  living  person,  was  held  void 
as  being  repugnant  to  the  nature  of  an  estate  in  fee. 

These  principles  are  equally  applicable  to  devises  or  limitations  of 
estates  tail,  and  to  gifts  of  absolute  interests  in  personal  estate,  and 
conditions  against  the  alienation  of  such  interests  are  void.  Bradley 
V.  Peixoto,  3  Ves.  824 ;  Foulston  v.  Furber,  3  Ch.  D.  285. 

A  condition,  also,  which  attempts  to  withdraw  property  given  abso- 
lutely from  the  ordinary  rules  of  law  will  be  void,  as  where  it  affects 
to  provide  that  the  property  shall  not  be  subject  to  dower,  or  to  the 
ordiuary  incidents  of  estates,  as  that  an  estate  tail  shall  not  be  barred 
(Mildmay's  Case,  6  Hep.  40  a),  or  subject  to  forfeiture  for  treason, 
&c.  {Carte  v.  Carte,  3  Atk.  180),  or  to  the  debts  or  contracts  of  the 
owner  [Willis  v.  Hiscox,  4  M.  &  Cr.  197,  202),  or  the  operation  of 
the  Bankruptcy  or  (formerly)  Insolvent  Acts.  Brandon  v.  Robinson, 
18  Ves.  429 ;  see  Younghusband  v.  Qisborne,  1  CoU.  400.  If  the 
gift  is  in  fee,  or  if  the  absolute  interest  is  subject  to,  and  followed 
by,  a  condition  that  if  the  donee  become  bankrupt  the  interest 
previously  given  shall  become  void  and  go  over,  the  condition  is 
void  and  the  proviso  and  gift  over  are  inoperative.  Re  Machu,  21 
Ch.  D.  838  ;  see  ib.  as  to  the  distinction  between  conditional  limi- 
tations and  a  mere  condition.  See  also  as  to  a  condition  with  re- 
ference to  bankruptcy  operating  in  preventing  the  absolute  interest 
from  vesting,  or  in  determining  a  life  interest,  post,  p.  1243.  Whether 
there  can  be  a  limitation  in  fee  to  a  person  until  he  shall  alienata 
or  become  -bankrupt,  qu.  per  Chitty,  J.,  Re  Machu,  21  Ch.  D. 
838,  842.  But  property  may  be  given  by  will  to  a  person  or  settled 
on  him  (if  not  originally  his  own)  for  life  {Higinbolham  v.  Holme,  19 
Ves.  88 ;  Phipps  v.  Ennismore,  4  Euss.  181)  until  he  aliens,  charges 
or  incumbers  it,  or  attempts  so  to  do,  with  a  proviso  of  forfeiture 
in  that  event.  Re  Payne,  25  Bea.  556  ;  Joel  v.  Mills,  3  K.  &  J.  458  ; 
Carter  v.  Carter,  ib.  617  ;  Barnett  v.  Blake,  2  Drew.  &  Sm.  117.  An 
equitable  charge  is  within  a  clause  of  forfeiture  if  the  donee  should 
charge  or  incumber,  and  the  forfeiture  is  complete  although  the  incum- 
brancer afterwards  disclaims.  Hurst  v.  Hurst,  21  Ch.  D.  278.  Where 
the  provision  is  under  a  settlement,  see  ante,  p.  635.  So  a  limitation  to 
a  person  for  life  or  until  he  becomes  bankrupt,  with  a  gift  over  or  a  pro- 
viso for  cesser  on  his  bankruptcy,  is  good.  Brandon  v.  Robinson,  18  Ves. 
429.  But,  as  will  be  seen,  the  language  must  be  precise,  indicating  clearly 
on  what  particular  acts  or  attempted  acts  the  gift  over  is  to  take  effect. 

Interests  determinable  by  actual  or  attempted  sale,  mortgage,  or 
incumbrance,  or  any  of  them,  or  by  some  act  whereby  they  may  vest, 
or  become  liable  to  vest,  in  another,  will  not  be  determined  by  marriage, 
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in  the  case  of  a  feme  sole,  wheii  her  interest  is  an  annuity  under  a 
covenant.  Bonfield  v.  Hassall,  9  Jur.,  N.  S.  453.  But  her  life 
interest  in  an  estate  is  determined  hy  marriage,  when  the  condition  is 
that  she  shall  do  nothing  whereby  she  shall  be  deprived  of  the  rents 
and  profits,  so  that  her  receipt  alone  shall  not  be  a  sufficient  discharge. 
Graven  v.  Brady,  L.  R.,  4  Eq.  209.  A  forfeiture  is  not  created  by  an 
assignment  of  arrears  of  income  {Re  Stultz,  4  D.,  M.  &  G.  404)  ; 
neither  is  it  where  there  is  a  condition  against  anticipation,  by  giving 
a  power  of  attorney  to  receive  income  and  secure  a  debt,  where  there 
were  arrears  of  income  not  shown  to  be  less  than  the  debt.  Cox  v. 
Bockett,  35  Bea.  48.  A  person  precluded  from  alienating,  or  attempt- 
ing so  to  do,  may  nevertheless  make  inquiries  and  take  advice  whether 
he  can  sell,  &c.,  or  not.     Jones  v.  Wyse,  2  Ke.  285. 

Words  prohibitive  merely  of  actual  or  attempted  sale,  assignment, 
or  disposition,  will  not  in  general  prevent  property  vesting  in  the 
assignees  (trustee  now)  of  a  person  if  he  becomes  bankrupt  {Lear  v. 
Leggett,  1  R.  &  My.  690;  Whitfield  y.  Piickett,  2  Ke.  608).  A  mere 
direction  that  the  income  is  to  be  paid  into  the  legatee's  own  hands,  or 
the  like,  and  not  be  subject  to  his  debts,  will  not  prevent  his  interest 
vesting  in  his  assignees  (trustees).  Brandon  v.  Robinson,  18  Ves. 
429  ;  Graves  v.  Dolphin,  1  Sim.  66.  Nor  does  it  make  any  difference 
that  the  income  or  fund  is  payable  by  trustees,  who  are  to  have  a 
discretion  as  to  its  application.  Green  v.  Spicer,  1  R.  &  My.  395 ; 
Younghusband  v.  Gisborne,  1  Coll.  400.  In  Cooper  v.  Wyatt  (5  Mad. 
482),  however,  it  was  held,  that  a  gift  over  on  the  sale,  disposition,  or 
incumbering  of  property  was  held  to  take  effect  on  bankruptcy,  and 
did  not  pass  to  the  assignees  in  bankruptcy ;  and  if  an  annuity  or  life 
interest  is  to  cease  if  the  person  entitled  to  it  shall  "  at  any  time  do 
or  permit  any  act,  deed,  matter,  or  thing  whatsoever  whereby  the  same 
shall  be  aliened,  charged,  or  incumbered  in  any  manner  whatsoever," 
and  he  neglects  to  comply  with  a  debtor's  summons,  and  is  there- 
upon adjudicated  a  bankrupt,  the  annuity  ceases,  and  will  not  go  to 
the  trustee  in  bankruptcy.  Ex  parte  Eyston,  In  re  Throckmorton, 
7  Ch.  D.  145  ;  see  Roffey  v.  Bent,  L.  R.,  3  Eq.  759.  And  if  an 
annuitant  takes  steps,  the  consequence  of  which  is  that  his  annuity 
determines  by  some  act  of  the  law,  that  will  be  considered  as  an 
alienation  of  his  annuity  within  the  meaning  of  a  forfeiture  clause  on 
alienation,  as  where  he  presented  a  petition  for  liquidation  under  the 
arrangement  clauses  of  the  Bankruptcy  Act  of  1869.  In  re  Amherst's 
Trusts,  L.  R.,  13  Eq.  464  ;  see  Billson  v.  Crofts,  L.  R.,  15  Eq.  314; 
comp.  Montefiore  v.  Enthoven,  L.  R.,  5  Eq.  35. 

When  the  clause  creating  a  forfeiture  on  charge  or  incumbrance  is 
effectual,  and  the  forfeiture  is  incurred,  it  will  take  effect  whether 
there  is  a  gift  ewer,  or  direction  as  to  cesser  of  interest.  Dommett  v. 
Bedford,  6  T.  R.  684  ;  Joel  v.  Mills,  3  K.  &  J.  468 ;  Rochford  v. 
Hackman,  9  Ha.  481.  So  it  will  if  the  gift  over  be  void  ab  initio. 
Doe  V.  Eyre,  5  C.  B.  713 ;  Robinson  v.  Wood,  27  L.  J.,  Ch.  726  ; 
Ilnrst  V.  Hurst,  21  Ch.  D.  278.  In  such  cases  the  ulterior  limitations 
or  gifts  (if  any)  will  be  accelerated.     Hurst  v.  Hurst,  sup.     If  these 
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ulterior  limitations  or  gifts  ciinnot  take  effect  the  property  will  de- 
volve according  to  law.  Ih.  Thus,  in  this  case  there  was  the  curious 
result  that  the  life  estate  of  A.  being  forfeited,  and  the  ulterior  limita- 
tion to  his  children  not  being  capable  of  taking  immediate  effect,  as  he 
had  none,  he  himself  was  entitled  as  heir-at-law — at  all  events,  until 
he  should  have  a  child — to  the  income  of  the  real  estate,  there  being 
no  residuary  devise  of  it,  and  to  a  share  of  the  residuary  personalty  as 
one  of  the  residuary  legatees.  See  ih.,  pp.  294,  296.  Where  there  is 
a  clause  of  forfeiture  which  takes  effect  (in  the  case  cited  it  was  on 
bankruptcy)  if  the  gift  over  on  that  event  is  to  the  children  of  the  per- 
son forfeiting  as  if  he  were  dead,  his  children  at-  the  time  of  the 
forfeiture  and  those  horn  afterwards,  will  take.  In  re  Bedson's  Trusts, 
28  Oh.  D.  523.  See  In  re  Ayhvin's  Trusts,  L.  R.,  16  Eq.  585.  A 
very  common  clause  of  forfeiture  is  that  of  bankruptcy,  which  may 
operate  to  determine  a  life  or  other,  not  being  the  absolute  interest,  or 
to  prevent  the  absolute  interest  from  vesting.  Cons.  Webb  v.  Sadler, 
L.  R,  8  Ch.  419  ;  Scotney  v.  Lomer,  29  Ch.  D.  535.  Where  there  is 
a  bequest  coupled  with  a  clause  of  forfeiture  on  bankruptcy  or  alienation, 
the  Court  considers  it  to  be  the  manifest  intention  that  the  bequest  shall 
enure  to  the  personal  enjoyment  and  benefit  of  the  legatee  ;  and  will 
therefore  construe  the  clause,  if  ambiguous  in  its  terms,  in  such  a  way 
as  to  effect  that  intention.  Samuel  v.  Samvel,  12  Ch.  D.  152. '  In 
this  case  a  life  interest  in  property  was  given  by  a  testator  to  his  wife 
for  life,  with  remainder  as  to  part  to  his  son  if  at  the  decease  of  the 
wife  he  should  not  have  done  any  act  which  would  make  such  part 
payable  to  any  other  person,  but  if  he  should  before  the  wife's  decease 
have  done  any  such  act,  over.  The  son  mortgaged  in  his  mother's 
lifetime,  but  the  mortgages  were  discharged  at  her  death  ;  it  was  held, 
that  no  forfeiture  had  been  incurred.  See  White  v.  Chitty,  L.  R.,  1 
Eq.  372 ;  and  In  re  Parnham's  Trusts,  L.  R.,  13  Eq.  413,  post, 
p.  1244. 

When  the  bankrupt  is  jointly  entitled  with  others,  for  instance,  his 
wife  and  children,  oris  entitled  subject  to  a  trust  for  their  maintenance, 
the  share  to  which  he  would  have  a  right,  after  providing  for  them, 
will  vest  in  the  assignees.  Page  v.  Way,  3  Bea.  20 ;  Kearsley  v. 
Woodcock,  3  Ha.  185 ;  see  Wallace  v.  Anderson,  16  Bea.  533  ;  Carr 
V.  Living,  28  Bea.  644.  Trustees  who  have  a  discretionary  power  of 
exclusion,  retain  such  power  notwithstanding  the  bankruptcy  of  one  of 
the  cestuis  que  trust  {Lord  v.  Bunn,  2  Y.  &  C.  C.  C.  98 ;  Twopeny  v. 
Peyton,  10  Sim.  487 ;  Holmes  v.  Penney,  3  K.  &  J.  90),  unless  they 
pay  the  fund  into  court.     Re  Coe's  Trusts,  4  K.  &  J.  199. 

When  a  forfeiture  is  incurred,  it  applies  to  an  accrued  as  well  as  to 
an  original  share.  Dorsett  v.  Dorsett,  30  Bea.  256.  When  the 
interest  under  a  will  is  determinable  on  bankruptcy,  although  there 
are  words  of  futurity  as  "if  the  legatee  shall  become  bankrupt,"  if 
the  bankruptcy  takes  place  in  the  lifetime  of  the  testator,  and  if  at 
the  time  of  his  death  the  interest  would,  if  absolutely  given  to  the 
bankrupt,  be  available  for  his  assignees,  the  clause  of  forfeiture  will 
take  effect.     Yarnold  v.  Moorhouse,  1  R.  &  My.  364 ;  Manning  v. 
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Chambers,  1  De  G.  &  Sm.  282 ;  see  Seymour  v.  Lucas,  I  Dr.  &  Sm. 
177.  But  not  if  the  bankruptcy  has  been  annulled  before  any  claim 
has  been  made  by,  or  property  handed  over  to,  the  assignees.  White 
V.  Chitty,  L.  E.,  1  Eq.  372 ;  Lloyd  v.  Lloyd,  L.  R.,  2  Eq.  722 ; 
Trappes  v.  Meredith,  L.  R.,  9  Eq.  229.  But  in  such  a  case  where 
the  question  does  not  arise  upon  the  effect  of  an  English  bankrupteyj 
but  of  a  Scotch  sequestration,  the  forfeiture  will  take  effect^  the 
bankrupt  having  obtained  his  discharge  without  the  assent  of  his 
creditors,  L.  E.,  7  Ch.  p.  250,  which  would  not  operate  as  an  annul- 
ment of  the  bankruptcy  as  it  would  under  the  English  law,  the 
property  in  such  case  vesting  in  the  trustee  under  the  sequestration, 
and  not  being  divested.  Trappes  v.  Meredith  (No.  2),  L.  R.,  7  Ch. 
248,  reversing  S.  C.  ;  L.  R.,  10  Eq.  604 ;  Ancona  v.  Waddell,  10 
,,  -,■  Ch.  D.  157  ;  was  similar  to  and  decided  in  accordance  with  White  v. 
,  "  "^  ^  Chitty  and  Lloyd  v.  Lloyd,  svp.,  and  Trappes  v.  Meredith,  L.  E.,  9 
\^  f  /  Eq.  229.  But  the  last  cited  case  is  referred  to  in  the  argument  in 
Ancona  v.  Waddell,  sup.,  as  being  overruled  in  L.  R.,  7  Ch.  248.  It 
was  not,  however,  under  appeal,  but  the  subsequent  case  of  Trappes 
V.  Meredith  (No.  2),  L.  R.,  10  Eq.  604,  which  turned  upon  the  effect 
of  a  Scotch  sequestration,  sup.  The  first  case  of  Trappes  v.  Meredith 
(No.  1),  L.  E.,  9  Eq.  229,  was  decided  in  conformity  with  White  v.  Chitty 
and  Lloyd  v.  Lloyd,  sup.  It  may  be  observed  that  the  headnote  in 
7  Ch.  p.  248,  should  have  referred  to  the  bankruptcy  as  being  under  a 
Scotch  sequestration,  as  inL.  E.,  lOEq.  604.  Cons,  asto  WhitCY.  Chitty, 
the  observations  of  Jessel,  M.E.,  in  Samuel  v.  Samuel,  12  Ch.  D. 
152,  158. 

When  the  bequest  is  to  the  legatee,  if  he  should  not  be  an 
uncertificated  bankrupt  at  the  testator's  death,  and  he  is,  the  bequest 
will  not  take  effect,  although  the  bankruptcy  maiy  be  subsequently 
annulled.  Cox  v.  Fonhlanqiie,  L.  E.,  6  Eq.  482.  And  if  at  the  time 
the  fund  is  payable  the  legatee  is  a  bankrupt,  and  the  fund  is  paid 
into  court  under  the  Trustee  Belief  Act,  but  before  any  petition  is 
presented  for  payment  of  the  fund  or  application  of  the  income  for  the 
benefit  of  those  entitled  in  remainder,  the  bankruptcy  is  annulled  on 
the  terms  of  the  past  dividends  being  paid  to  the  assignees,  this  will 
not  prevent  a  forfeiture.  Re  Parnham's  Trusts,  L.  E.,  13  Eq.  413. 
Where  a  legatee  becomes  bankrupt,  and  the  forfeiture  is  incurred 
before  he  is  entitled  in  possession,  the  gift  over  takes  effect,  subject  to 
the  prior  interests  in  the  fund.  Manning  v.  Chambers,  1  De  G.  &  S. 
282 ;  Re  Muggeridge's  Trusts,  Johns.  625.  Where  there  is  a  gift 
over  on  the  legatee  for  life  becoming  insolvent,  this  means  prima  facie 
he  is  unable  to  pay  his  debts.  Re  Muggeridge's  Trusts,  Johns. 
625  ;  Freeman  v.  Boiven,  35  Bea.  17.  And  a  recital  to  this  effect  in 
a  deed  executed  by  him  is  evidence  of  the  fact.  Billson  v.  Crofts, 
L.  E.,  15  Eq.  314  ;  comp.  Montcfiore  v.  Enthoven,  Ij.  R.,  5 
Eq.  35. 
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A  condition  to  take  a  particular  name  is  satisfied  by  the  voluntary 
assumption  of  the  name  without  a  licence  from  the  crown.  Davies  v. 
Lowndes,  1  B.  N.  C.  618  ;  see  Re  Roberts,  19  Ch.  D.  520.  So  the 
condition  will  be  satisfied  if  the  person  who  has  to  perform  it  already 
bears  the  name  {Doe  v.  Yates,  5  B,  &  Al.  344) ;  so  by  the  name  being 
given  as  a  ftftptiswiai  name.  Bennett  y.  Bennett,  1T>x.  &:,  ^m.  1%&.  In 
Musgrave  v.  Brooke,  26  Ch.  D.  792,  after  a  devise  in  fee  there  was  a 
proviso  that  the  devisee  should  within  a  certain  time  take  a  particular 
name,  in  default  that  the  estate  should  go  over  to  those  entitled  in 
remainder,  it  was  held  that  as  there  could  be  no  remainder  after  the 
fee  the  proviso  was  void. 

Where  the  condition  was,  marriage  with  a  man  who  bore  a  particu- 
lar name  and  arms,  this  was  held  to  mean  a  person  who  was  hy  birth 
entitled  to  bear  them.  Barlow  v.  Bateman,  2  B.  P.  C.  272 ;  and  see 
Blagrove  v.  Bradshaiv,  4  Drew.  230.  Under  a  name  and  arms  pro- 
viso requiring  a  devisee  to  take  the  testator's  surname,  the  addition  of 
the  testator's  surname  before  his  own  is  not  a  compliance  by  the 
devisee,  but  the  addition  of  the  testator's  surname  after  his  own  is. 
D'Syncourt  v.  Gregory,  1  Ch.  D.  441. 

The  voluntary  assumption  of  a  new  name  does  not  destroy  the  right 
to  use,  and  take  gifts  under,  the  old  name.  Leigh  v.  Leigh,  15  Yes. 
92,  100.  It  would  seem  that  where  there  is  a  direction  to  take  the 
arms  as  well  as  the  name  of  a  particular  person,  they  cannot  be 
assumed  voluntarily.     See  8  Dav.  Pr.  Conv.  3rd  ed.  361,  n. 

A  condition  annexed  to  a  devise  against  instituting  any  legal  pro- 
ceedings in  respect  of  it  is  void,  as  it  would  prevent  the  devisee  taking 
legal  proceedings  necessary  for  the  protection  of  his  rights.  Rhodes  v. 
Muswell  Hill  Co.,  29  Bea.  560.  But  a  condition  not  to  dispute  a  will 
is  valid.  Cooke  v.  Turner,  15  M.  &  W.  727 ;  8.  C,  14  Sim.  493. 
But,  as  regards  personal  estate,  there  must,  it  has  been  held,  be  a 
gift  over  to  make  it  effectual.  Cleaver  v.  Spurling,  2  P.  W.  528 ; 
Re  Dickson's  Trusts,  1  Sim.,  N.  S.  37, 45.  A  forfeiture  clause,  which 
must  be  read  in  conjunction  with  a  gift  over  which  is  too  remote,  is 
inoperative.     Hodgson  v.  Halford,  11  Ch.  D.  959. 

A  condition  requiring  residence  generally  in  a  particular  place 
would  seem  to  be  too  vague  to  be  enforced  by  the  court  {Fillingham 
Y.  Bromley,  T.  &  E.  530) ;  but  a  condition  requiring  residence  for  a 
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definite  period  is  not  {Walcot  v.  Botfield,  Kay,  534  ;  and  see  as  to  the 
legal  meaning  of  the  word  residence,  ib.)  ;  nor  a  condition  that  a 
particular  place  is  to  be  the  usual  or  principal  place  of  abode.  Wynne 
V.  Fletcher,  24  Bea.  430 ;  Dunne  v.  Dunne,  7  D.,  M.  &  G.  207.  In 
Warner  v.  Moir,  25  Ch.  D.  605,  a  testator  devised  a  messuage  and 
hereditaments  in  the  country  to  his  son  A.  for  life,  "  provided  as  a 
sine  quel  non  "  that  he  should  "  during  his  life  continue  to  reside  in  or 
upon  the  same  capital  messuage  for  at  least  six  calendar  months  (but 
not  necessarily  consecutively)  in  every  year,"  with  a  gift  over  on 
default  after  taking  possession.  A.  took  possession,  but  did  not  reside 
for  the  prescribed  period.  He  had,  however,  placed  the  house  in 
charge  of  a  staff  of  servants,  he  had  paid  the  rates,  he  had  kept  horses 
and  poultry  in  the  stables  and  on  the  grounds ;  it  was  held  that  no 
forfeiture  had  taken  place.  It  would  seem  difficult  to  reconcile  this 
case  with  Wtdcot  v.  BoHield,  sup.  But  conditions  of  this  descrip- 
tion so  far  as  they  attempt  to  restrain  the  power  of  a  tenant 
for  life  under  the  Settled  Land  Act,  must  be  read  in  connection  with 
s.  51  of  that  act,  ante,  p.  954.  A  condition  of  forfeiture  If  the  legatee 
should  become  a  nun  {Dickson's  Trust,  1  Sim.,  N.  S.  37  ;  see  Biddvlph 
V.  Lees,  E.,  B.  &  E.  289),  or  marry  any  one  but  a  Jew  {Hodgson 
V.  Halford,  11  Ch.  D.  959)  is  valid.  As  to  conditions  requiring 
education  in  England  and  in  the  Protestant  religion,  see  Clavering  v. 
Ellison,  7  H.  L.  C.  707.  A  condition  that  a  person  should  change 
his  course  of  life  and  give  up  low  company  has  been  held  to  be  vaHd. 
Tattersall  v.  Howell,  2  Mer.  26  ;  see  and  cons.  Maud  v.  Maud,  27 
Bea.  615.  As  to  a  condition  to  settle  estates,  see  Scarlett  v.  Ld. 
Abinger,  34  Bea.  338. 

Conditions  or  contingencies  may  affect  one  of  a  series  of  limitations, 
or  the  whole  series.  Blight  v.  Hartnoll,  13  Ch.  D.  858.  If  the 
subsequent  limitations  are  separate  and  independent  in  their  character, 
they  will  not  be  affected  by  a  contingency,  which  in  terms  is  only 
appii-cable  to  the  first.  See  Lethieullier  v.  Tracy,  3  Atk.  774 ;  Amb. 
204  ;  Boosey  v.  Gardener,  5  D.,  M.  &  G.  122.  But  where  the 
remainders  follow  the  limitation  to  which  the  contingency  is  attached 
in  their  natural  sequence  and  order,  without  anything  to  show  a  con- 
trary intention,  all  the  remainders  will  be  affected  by  the  contingency. 
Doe  V.  Shipphard,  Doug.  75 ;  Davis  v.  Norton,  2  P.  W.  390 ;  Paylor 
V.  Pegg,  24  Bea.  105. 
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Generally.']  When  real  estate  is  settled  or  devised  for  life  it  is 
frequently  an  important  consideration  whether  the  life  estate  is  with 
or  without  impeachment  of  waste,  or  sans  waste,  as  it  is  sometimes 
termed.  There  must,  in  general,  be  express  words  to  give  the  latter 
interest.  Where  an  executory  trust  for  the  settlement  of  freehold 
estates  "in  strict  settlement"  directs,  either  expressly  or  by  reference 
to  the  trusts  of  other  property,  that  certain  persons  shall  take  life 
estates,  the  use  of  the  words  "  in  strict  settlement "  does  not  make 
the  tenants  for  life  dispunishable  for  waste.  Stanley  v.  Cmilthurst, 
L.  R.,  10  Eq.  259;  cons.  Bankes  v.  Le  Despencer,  10  Sim.  576;  11 
Sim.  508 ;  Davenport  v.  Davenport,  10  Jur.,  N.  S.  35 ;  1  H.  &  M. 
775.  But  where  there  is  an  executory  trust  for  a  strict  settlement 
upon  A.  and  the  heirs  of  his  body  or  his  family  in  such  a  form  that  if 
the  trusts  were  executed  A.  would  take  an  estate  tail  (see  ante,  p.  617), 
then,  although  the  court  will  mould  the  limitations,  and  reduce  A.'s 
estate  to  an  estate  for  life,  it  will  be  without  impeachment  of  waste. 


1248  WASTE. 

Davenport  v.  Davenport,  sup. ;  Stanley  v.  Coulthirst,  sup. ;  see  Wool- 
more  V.  Burrows,  1  Sim.  512,  528.  Sometimes  the  tenant  for  life  is 
unimpeachable  for  waste,  "  except  voluntary  waste." 

In  Garth  v.  Cotton  (1  Ves.  sen.  524,  546 ;  1  Dick.  183),  it  was 
considered  that  the  qualification  of  the  limitation  "  without  impeach- 
ment of  waste,"  by  the  addition  "  except  voluntary  waste,"  rendered 
the  preceding  clause  nugatory;  but  in  Vincents.  Spicer  (22  Bea.  380), 
the  Master  of  the  Rolls,  characterizing  Garth  v.  Cotton  as  a  very 
strong  case,  held,  that  the  exception  of  voluntary  waste  only  prevented 
the  cutting  of  ornamental  timber,  but  not  of  ordinary  timber.  It  may 
be  observed,  that  the  rules  as  to  waste  between  tenant  for  life  and 
remainderman,  which  will  presently  be  stated,  do  not  apply  to  an 
ordinary  tenant  in  tail  and  those  in  remainder,  for  a  tenant  in  tail 
may  do  what  he  likes  with  the  buildings  and  timber  on  the  estate 
{Att.-Gen.  v.  D.  of  Marlborough,  3  Mad.  498,  532);  unless  where,  by 
statute,  an  estate  is  given  to  a  particular  family  in  tail  as  a  reward  for 
services  rendered  to  the  nation.     lb. 

TiTiiber.]  Where  a  tenant  for  life  is  impeachable  for  waste  he  , 
must  not  cut  timber  (Com.  Dig.  Waste,  D.  5),  or  fruit  trees  (ib.,  D. 
8) ;  but  he  may  cut  underwood,  which  is  a  species  of  crop  (Humphreys 
V.  Harrison,  1  Jac.  &  W.  582),  of  sufficient  growth  (Brydges  v. 
Stephens,  6  Madd.  279),  and  thin  fir  trees  under  twenty  years  old 
(Piclgeley  v.  Bawling,  2  Coll.  275  ;  see  Cowley  v.  Wellesley,  L.  R.,  1 
Eq.  656) ;  so  he  is  entitled  to  other  proper  thinnings  periodically  cut 
and  in  the  nature  of  crops.  See  Bateman  v.  Hotchldn,  31  Bea.  486 ; 
Bagot  V.  Bagot,  32  Bea.  509,  517.  In  Honywood  v.  Honywood,  L. 
R.,  18  Eq.  306,  Jessel,  M.R.,  stated  some  important  propositions  as 
to  the  rights  of  a  tenant  for  life  impeachable  for  waste  and  remainder- 
man with  respect  to  timber. 

His  lordship  observed  in  substance,  p.  309,  "  the  tenant  for  life 
may  not  cut  timber"  (Com.  Dig.  Waste,  D.  5).  The  question  of 
what  timber  is  depends  first  on  general  law,  and  secondly,  on  the 
special  custom  of  a  locality.  By  the  general  law,  oak,  ash,  elm,  are 
timber  if  of  the  age  of  twenty  years  and  upwards,  and  possessing  a 
reasonable  quantity  of  useable  wood  in  them.  By  the  custom  of  the 
country,  that  is,  of  a  particular  locality,  beech,  hornbeam,  and  even 
whitethorn  and  blackthorn,  and  many  other  trees,  are  considered 
timber.  Again,  trees  even  twenty  years  old  are  not  necessarily 
timber,  but  may  go  to  twenty-four  years  or  more  in  other  places ;  the 
test  of  when  a  tree  becomes  timber  is  not  its  age,  but  its  girth. 
These,  however,  are  special  customs.  Once  arrive  at  the  fact  of  what 
is  timber,  the  tenant  for  life,  impeachable  for  waste,  cannot  cut  it 
down,  with  one  single  exception  in  favour  of  the  owners  of  timber 
estates,  which  are  cultivated  merely  for  the  produce  of  saleable  timber, 
and  where  the  timber  is  cut  periodically.  See  Bagot  v.  Bagot,  82 
Bea.  509,  517.  The  reason  is  this,  that  as  cutting  the  timber  is  the 
mode  of  cultivation  the  timber  is  not  to  be  kept  as  part  of  the  inheri- 
tance, but  may  be  cut  down  periodically,  forming  part  of  the  annual 
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profits  of  the  estate,  which  go  to  the  tenant  for  life.  With  that 
exception  a  tenant  for  life  cannot  cut  timber. 

The  next  question  is, — what  can  the  tenant  for  life  cut  ?  He  can  cut 
all  that  is  not  timber,  with  certain  exceptions.  He  cannot  cut  orna- 
mental trees,  and  he  cannot  destroy  "  germins,"  or  stocks  of  under- 
wood, and  he  cannot  destroy  trees  planted  for  the  protection  of  banks, 
and  various  exceptions  of  that  kind  ;  and  he  must  not  cut  those  trees 
which,  being  under  twenty  j'ears  of  age,  are  not  timber,  but  which 
would  be  timber  if  they  were  over  twenty  years  of  age,  unless  they 
are  cut  down  for  the  purpose  of  allowing  the  proper  development  and 
growth  of  other  timber  that  is  in  the  same  wood  or  plantation.  That 
is  not  waste,  in  fact  it  is  for  the  improvement  of  the  estate,  and  not 
the  destruction  of  it.  lb.  310.  If  the  timber,  properly  so  called,  is 
cut  down  either  by  the  tenant  for  life  or  anybody  else,  or  blown  do^^■n 
by  a  storm,  it  belongs  at  law  to  the  ovmer  of  the  first  vested  estate  of 
inheritance,  unless  the  latter  has  colluded  with  the  tenant  for  life,  to 
induce  him  to  cut  down  timber,  and  then  equity  will  not  allow  him  to 
get  the  benefit  of  his  own  wrong.  There  is  again  an  exception  where 
timber  is  decaying,  or  for  any  special  reason  it  is  proper  to  cut  it 
down,  and  the  court  so  orders.  The  court  disposes  of  the  proceeds  on 
equitable  principles,  the  proceeds  are  invested,  and  the  income  given 
to  the  successive  owners  of  the  estate,  until  you  can  get  to  the  owner 
of  the  first  absolute  estate  of  inheritance,  who  can  take  away  the 
money.     lb.  311. 

Where  ornamental  trees,  or  trees  which  could  not  otherwise  be  cut 
down  even  by  a  tenant  for  life  unimpeachable  for  waste,  are  cut  down, 
there  also,  the  proceeds  are  invested  so  as  to  follow  the  uses  of  the 
settlement.  lb.  311.  As  to  the  property  in  trees  not  timber,  that 
is,  those  which  are  not  timber  either  from  their  nature  or  because 
they  are  not  old  enough,  or  because  they  are  too  old,  in  all  those 
cases  the  property  is  in  the  tenant  for  life.  If  he  cuts  them  down 
wrongfully,  and  commits  waste,  the  property  is  still  in  him,  though 
he  has  committed  a  wrong,  and  would  be  liable  to  an  action  in  the 
nature  of  waste.  I  am  not  sure  that  would  follow  in  equity.  My 
impression  is  that  equity  would  say  that  he  should  not  be  allowed  to 
take  the  benefit  of  his  own  wrong,  and  that  he  should  not  be  allowed 
to  take  the  property  in  those  trees  he  cuts  down.  This  is  not  the 
case  at  common  law,  and  I  am  not  aware  that  the  exact  point  has 
been  decided  in  equity.     Ih.  311,  312. 

A  tenant  for  life  who  is  entitled  to  timber  for  repairs  cannot  sell 
the  timber  to  reimburse  himself  the  expenses  incurred  in  repairs. 
Gower  v.  Eyre,  G.  Coop.  156.  If  a  tenant  for  life  cuts  timber  ripe 
for  cutting  but  not  decaying  or  overcrowding,  the  act  is  tortious,  and 
he  will  not  be  allowed  to  derive  any  benefit  from  it.  Bagot  v.  Bagot ; 
Legge  v.  Legge,  32  Bea.  509 ;  Seagram  v.  Knight,  L.  K.,  2  Ch.  628. 

When  timber  is  blown  down,  a  tenant  for  life  impeachable  for  waste 
is  absolutely  entitled  to  such  parts  as  he  would  be  entitled  to  cut  him- 
self as  thinnings,  &c.,  and  also  to  the  interest  produced  by  the  invest- 
ment of  the  produce  of  the  rest.     Bateman  v.  Hotchkin,  31  Bea.  486; 
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see  Boicles'  Case,  11  Rep.  79b ;  Whitfield  v.  Beiuit,  2  P.  W.  240 ; 
Lushingtoii  v.  Boldero,  15  Bea.  1. 

In  Harrison  v.  Harrison,  28  Ch.  D.  220,  an  estate  which  comprised 
larch  plantations  was  settled  as  personalty.  A  large  number  of  trees 
were  blown  down  by  extraordinary  gales,  and  the  plantations  were  so 
much  injured  that  it  became  necessary  to  clear  and  replant  the  ground. 
It  was  held,  that  the  proceeds  of  the  sale  of  the  larch  trees  blown 
down  and  felled  by  reason  of  the  gales  did  not  belong  to  the  equitable 
tenant  for  life,  but  must  be  invested.  But  the  court  fixed  an  annual 
sum  to  be  paid  to  the  tenant  for  life  out  of  the  income,  and,  if  neces- 
sary, the  capital  of  the  inYested  fund,  subject  to  what  might  be  neces- 
sary for  replanting.  Where  a  testator  devised  estates  upon  which 
there  were  plantations  of  larch  trees,  and  at  the  time  of  his  death  a 
great  number  of  them  had  been  more  or  less  blown  down  by  extraordi- 
nary gales,  it  was  held  that,  having  regard  to  the  maxim  "  quicquid 
plantatur  solo,  solo  cedit,"  the  principle  applicable  was  that  if  a  tree 
was  attached  to  the  soil  it  was  real  estate,  and  if  severed,  personalty. 
Swinhurn  v.  Ainslie,  30  Ch.  D.  485. 

An  arrangement  to  cut  timber  and  divide  the  proceeds  between 
tenant  for  life  and  the  first  owner  of  an  estate  of  inheritance  in  esse, 
which  was  subject  to  prior  estates  tail  not  then  in  existence  but  sup- 
ported by  contingent  remainders,  will  not  be  allowed  to  operate  to  the 
prejudice  of  the  rights  of  an  after-born  tenant  in  tail  [Garth  v.  Cotton, 
1  Ves.  sen.  624 ;  1  Dick.  183 ;  see  Vincent  v.  Spicer,  22  Bea.  880) ; 
and  the  same  principle  will  be  applied  where  the  tenant  for  life  is  the 
remainderman  in  fee,  but  subject  to  prior  estates  on  other  persons 
coming  into  existence  (Williams  v.  D.  of  Bolton,  1  Cox,  72;  Birch- 
Wolfe  V.  Birch,  L.  E.,  9  Eq.  683) ;  but  not  unless  the  court  is  satis- 
fied that  the  acts  amounted  to  collusion  between  the  two  characters 
united  in  the  tenant  for  life.  lb.  Neither  will  an  arrangement  of 
any  similar  character  between  a  tenant  for  life  subject  to  waste  and 
tenant  for  life  in  remainder  sans  waste  be  allowed  to  prevail  to  the 
prejudice  of  the  rights  of  the  ultimate  remainderman.  Robinson  v. 
Litton,  3  Atk.  210. 

When  timber  is  fit  and  proper  to  be  cut,  and  is  cut  by  order  of  the 
court,  the  produce  of  it  will  either  be  laid  out  in  the  purchase  of  land 
to  the  uses  of  the  settlement  (Delapole  v.  Delapole,  17  Ves.  150) ;  or, 
if  invested,  the  interest  will  be  paid  to  the  tenant  for  life.  Wickham 
V.  Wickham,  19  Ves.  419. 

If  the  estate  is  subject  to  dower,  the  dowress  will  be  entitled  to  one- 
third  of  the  income.  Dickin  v.  Hamer,  1  Dr.  &  S.  284.  When 
ordinary  timber  is  cut  and  the  produce  invested  during  the  lifetime  of 
a  tenant  for  life,  who  is  impeachable  for  waste,  the  capital  after  his 
death  will  go  in  due  course  to  the  first  tenant  for  life,  who  is  unim- 
peachable for  waste  (Waldo  v.  Waldo,  12  Sim.  107);  so  if  cut  by 
order  of  the  court.  Phillips  v.  Barlow,  14  Sim.  268 ;  Gent  v. 
Harrison,  Johns.  517  ;  Lowndes  v.  Norton,  6  Ch.  D.  139 ;  see  Pigot 
V.  Bullock,  1  Ves.  479.  When  there  is  no  tenant  for  life  unimpeach- 
able  for  waste,  the  corpus  will  devolve   upon  the  first  person  in 
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remainder,  who  becomes  absolutely  entitled  to  the  inheritance,  and  as 
real  estate.  Field  v.  Brown,  27  Bea.  90.  How  far,  when  there  is 
no  tenant  for  life  unimpeachable  for  waste,  a  person  who  is  tenant  in 
tail  in  remainder,  subject  to  the  possibility  of  others  coming  into 
existence  whose  estates  tail  would  precede  his  own,  is  entitled  to  the 
corpus  of  timber  improperly  cut,  may  be  doubtful.  Bagot  v.  Bagot, 
32  Bea.  509.  Where  the  owner  or  one  of  the  owners  of  the  first 
estate  of  inheritance  is  an  infant,  the  proceeds  or  his  share  of  them 
will  be  invested  for  his  benefit.     Bewick  v.  Whitfield,  3  P.  W.  267. 

Houses — Buildings — Mines,  &c.]  A  tenant  for  life  who  is  im- 
peachable for  waste  must  not  destroy  houses.  Com.  Dig.  Waste 
(D.  2).  With  respect  to  permissive  waste,  in  suffering  them  to  become 
dilapidated,  there  is  no  equitable  remedy  against  a  tenant  for  life  in 
respect  of  such  dilapidations.  Powys  v.  Blagrave,  4  D.,  M.  &  G. 
448.  A  tenant  for  life  who  is  impeachable  for  waste  or  termor  cannot 
open  new  mines.  Whitfield  v.  Bewit,  2  P.  W.  242.  But  he  may 
continue  to  work  mines  or  a  quarry  previously  worked  for  profit  by  the 
owner  of  the  inheritance.  Clavering  v.  Clavering,  2  P.  W.  388  ; 
Viner  v.  Vaughan,  2  Bea.  466  ;  Bagot  v.  Bagot,  32  Bea.  509.  Where 
a  mine  or  quarry  has  been  opened  for  a  restricted  or  definite  purpose, 
as  to  obtain  fuel,  or  the  means  of  repairing  a  particular  tenement 
on  the  estate,  that  would  not  give  a  tenant  for  life,  or  other  owner  of 
an  estate  impeachable  for  waste,  the  right  to  work  it  for  commercial 
profit.  But  when  a  mine  or  quarry  is  once  open,  so  that  the  owner  of 
an  estate  impeachable  for  waste,  may  work  it,  the  sinking  of  a  new  pit 
on  the  same  vein,  or  the  breaking  ground  in  a  new  place  on  the  same 
rock,  is  not,  necessarily,  the  opening  of  a  new  mine  or  a  new  quarry. 
Per  Lord  Selborne.  Elias  v.  Snowdon  Slate  Q.  Co.,  4  App.  C.  454. 
The  conversion  of  arable  land  into  wood,  or  meadow  into  arable,  is 
waste.  Co.  Lit.  53  b  ;  and  see  Com.  Dig.  Waste  (D.  4).  A  tenant  for 
life  is  not  bound  to  do  repairs  in  respect  of  which  a  prior  tenant  for  life 
was  liable,  but,  if  he  does  so,  the  expenses  will  not  be  charged  on  the 
inheritance,  unless  there  was  wilful  waste  on  the  part  of  the  prior 
tenant  for  life,  or  the  amount  is  very  large  (Sharsliaw  v.  Gibhs,  Kay, 
333,  387).  An  action  lies  against  the  executor  of  a  tenant  for  life  for 
non-repair  within  the  period  of  limitation  prescribed  by  the  3  &  4  W.  4, 
c.  42,  s.  2.  Woodhouse  v.  Walker,  5  Q.  B.  D.  404.  As  a  general 
rule  a  tenant  for  life  who  lays  out  money  in  lasting  improvements 
cannot  charge  it  upon  the  inheritance.     Ante,  p.  225. 

Remedies  for  Waste — Limitations — Laches.]  The  remedy  for 
waste  was  formerly  by  writ  of  waste,  a  form  of  action  which,  however, 
had  long  fallen  into  disuse,  and  was  abolished  by  the  3  &  4  Will.  4, 
c.  27,  s.  36.  A  tenant  for  life  in  remainder  is  entitled  to  an  injunction 
to  restrain  the  actual  tenant  for  life  from  improperly  cutting  timber,  as 
well  as  a  remainderman  in  tail  or  in  fee,  and  this  equity  is  not  affected 
by  reason  of  the  actual  tenant  for  life  having  an  ultimate  remainder  in 
fee.    Perrot  v.  Perrot,  3  Atk.  94 ;  Davis  v.  Leo,  6  Ves.  787.     An 
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action  for  an  account  will  not  lie,  except  as  incident  to  an  injunction. 
Higginbotham  v.  Hawkins,  L.  E.,  7  Ch.  676. 

In  D.  of  Leeds  v.  E.  Amherst,  2  Phil.  117,  it  was  held  that  the  estate 
of  the  tenant  for  life  who  has  committed  equitable  waste  will  be  liable 
for  twenty  years  after  the  right  of  the  remainderman  tenant  in  tail  has 
vested  in  possession,  or,  at  all  events,  that  the  mere  lapse  of  twenty 
years  from  the  time  of  committing  the  waste,  will  be  no  bar  to  such  a 
right,  and  that  acquiescence  in  acts  of  waste  or  release  of  rights  con- 
sequent upon  such  acts  cannot  be  inferred  from  negotiations  which 
prove  abortive,  having  reference  in  part  to  such  acts.  lb.  But  in 
Birch-Wolfe  v.  Birch  (L.  R.,  9  Eq.  683),  it  was  considered  that  a 
claim  in  equity  against  the  estate  of  a  deceased  tenant  for  life,  who 
was  also  owner  of  the  first  estate  of  inheritance,  for  acts  of  waste  com- 
mitted by  him,  first  arose  at  the  death  of  such  tenant  for  life,  and  must 
be  made  within  six  years  of  that  date.  Where  a  mere  tenant  for  life 
wrongfully  cuts  timber,  time  runs  from  the  tortious  act.  Seagram  v. 
Knight,  L.  E.,  2  Ch.  628 ;  Higginbotham  v.  Hawkins,  L.  K.,  7 
Ch.  676. 

After  a  delay  of  nearly  twenty  years  on  the  part  of  the  remainder- 
man in  proceeding  against  the  representatives  of  a  prior  tenant  for  life, 
equity  will  refuse  relief.  See  Harcourt  v.  White,  28  Bea.  303 ;  Bagot 
V.  Bagot,  32  Bea.  509 ;  and  3  Dav.  Pr.  Con.  220,  n.  (e).  As  to  the 
presumption  of  acquiescence  by  the  remainderman,  see  D.  of  Leeds  v. 
E.  Amherst,  2  Ph.  117.  And  as  to  equities  between  incumbrancers  of 
the  estate  of  the  tenant  for  life,  and  remainderman^  see  Briggs  v.  E.  of 
Oxford,  5  De  G.  &  S.  156 ;  Coote  v.  O'Reilly,  1  Jo.  &  L.  455. 
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Rights  generally.']     Tenant  for  life  sans  waste  may  cut  ordinary 
timber  and  dispose  of  it  for  his  own  benefit.  He  has  as  gi-eat  powers  in 
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this  respect  as  a  tenant  in  tail  {Lewis  Boivles'  case,  11  Co.  Rep.  79  b), 
and  for  this  purpose  the  estate  of  a  tenant  in  tail  after  possibility  of 
issue  extinct  is  in  general  the  same  as  that  of  a  tenant  for  life  unimpeach- 
able for  waste.  Willia7ns  v.  Williams,  15  Ves.  427  ;  Att.-Gen.  v.  D.  of 
Marlborough,  3  Mad.  498,  538.  So  that  of  a  devisee  in  fee,  subject  to 
an  executory  devise  over  {Turner  v.  Wright,  2  D.,  F.  &  J.  234), 
unless  the  estate  is  created  by  will,  and  the  testator  makes  the  first 
devisee  impeachable  for  waste.  Blake  v.  Peters,  1  D.,  J.  &  S.  345. 
A  tenant  for  life  sans  waste  will  not  be  restrained  from  felling  trees  fit 
for  the  purpose  of  timber,  though  such  as  would  not  be  felled  in  a 
course  of  husbandlike  management  of  the  estate.  Smythe  v.  Smythe, 
2  Swan.  251.  The  right  of  a  tenant  for  life  sans  waste  may  be 
so  coupled  with  a  discretionary  power  in  trustees  to  fell  timber,  as  to 
give  the  latter  the  right  to  restrain  the  former  from  cutting  it.  Kekewich 
V.  Marker,  3  Mac.  &  G.  311 ;  see  Briggs  v.  E.  of  Oxford,  5  De  G.  & 
S.  156  ;  Denton  v.  Denton,  7  Bea.  388. 

Equitable  Waste — Timber.l  The  rules  which  have  been  stated, 
with  reference  to  the  right  of  a  tenant  for  life  sans  waste  to  cut 
ordinary  timber,  do  not  apply  to  ornamental  timber,  which  he  must 
not  cut,  this  being  equitable  waste.  The  leading  principle  with  respect 
to  equitable  waste  is  that  although  a  tenant  for  life  sans  waste  may 
cut  timber  irrespective  of  its  mere  effect  upon  the  beauty  of  a  place 
he  cannot  do  so  where  the  timber  is  planted  or  left  standing  for  orna- 
ment. Marq.  of  Doivnshire  v.  Ly.  Sandys,  6  Ves.  107  ;  Burges  v. 
Lamb,  16  Ves.  185;  Day  v.  Merry,  ib.  375;  Coffin  v.  Coffin,  Jac.  70; 
Marker  v.  Marker,  9  Ha.  1, 17.  What  timber  is  to  be  considered  as 
ornamental  is  a  question  of  fact.  Ib. ;  Micklethwait  v.  Micklethwait, 
1  De  G.  &  J.  504;  Ford  v.  Tynte,  2  D.,  J.  &  S.  127. 

As  a  general  rule,  it  may  be  taken  that  trees  which  have  been 
planted  or  left  standing  for  ornament,  even  if  they  should  be  firs 
growing  on  a  common  two  miles  from  the  house  {Marq.  of  Downshire 
V.  Ly.  Sandys,  6  Ves.  107  ;  Att.-Gen.  v.  D.  of  Marlborough,  3  Mad. 
498,  525),  and  trees,  though  not  expressly  so  planted,  but  forming  an 
avenue  or  vista,  or  growing  in  a  park,  or  even  necessary  for  shelter, 
may  not  be  cut  {Anon.  3  Atk.  215 ;  Charleton  v.  Charleton,  cited 
ib.  216) ;  nor  may  saplings  {Obrien  v.  Obrien,  Amb.  107) ;  nor  trees 
planted  to  exclude  a  particular  view.     Day  v.  Merry,  16  Ves.  375. 

But  if  the  ornamental  appearance  of  the  timber  has  been  destroyed 
by  tempest  or  excessive  growth,  it  would  seem  that  some  of  the 
timber  may  be  cut  for  the  purpose  of  restoring  the  place  to  its  former 
aspect.  See  Lushington  v.  Boldero,  6  Mad.  149  ;  Ld.  Mahon  v.  Ld. 
Stanhope,  3  Mad.  523,  n.  And  if  it  be  clearly  proved  that  the  timber, 
though  ornamental,  is  so  near  to  the  house  as  to  render  it  unhealthy, 
the  court  will  permit  it  to  be  cut.  Campbell  v.  Allgood,  17 
Bea.  623. 

If  timber  has  been  planted  or  left  standing  for  ornament  with 
reference  to  a  mansion-house,  and  the  house  has  been  pulled  down  by 
the  owner,  who  afterwards  settles  or  devises  it,  and  it  is  clear  that  he 
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had  no  intention  or  wish  that  it  should  be  rebuilt,  such  timber  will 
not  afterwards  be  considered  as  ornamental,  and  may  be  cut  by  a  person 
taking  the  estate  as  tenant  for  life  sans  waste.  Micklethwait  v. 
Mickletlnvait,  1  De  G.  &  J.  504;  see  HalUwell  v.  Phillips,  4  Jur., 
N.  S.  607.  But  if  he  has  power  under  a  settlement  to  pull  down  a 
mansion-house,  though  without  rebuilding  it,  and  power  to  grant 
building-leases,  and  there  is  timber  ornamental  to  the  house  and  to 
villas  in  the  vicinity,  which  are  part  of  the  settled  property,  he  cannot 
by  pulling  down  the  mansion-house  entitle  himself  to  the  timber. 
Wellesley  v.  Wellesley,  6  Sim.  497,  and  the  remarks  on  it  in  Mickle- 
thwait V.  Micklethwait,  1  De  G.  &  J.  504 ;  and  see  Morris  v. 
Morris,  15  Sim.  505  ;  aff.  11  Jur.  196.  Where  there  is  a  power  to 
sell  and  invest  the  proceeds  in  other  lands  a  tenant  for  life  sans  waste 
is  entitled  to  the  produce  of  the  timber  on  the  estate  cut  previous  to 
any  sale,  but  not  of  the  timber  standing  at  the  time  of  the  sale  ;  the 
produce  of  such  standing  timber  must  be  invested  pursuant  to  the 
trusts  of  the  instrument  under  w^hich  he  holds ;  Wolf  v.  Hill,  2 
Sw.  149,  n. ;  Doran  v.  Wiltshire,  3  Sw.  699 ;  see  Cockerell  v. 
Cholmeley,  1  E.  &  My.  418.  Where  lands  are  directed  to  be  sold  and 
the  produce  invested  in  other  lands  the  tenant  for  life  cannot  in  this 
case  cut  the  timber,  even  previous  to  the  sale  ;  for  otherwise  he  would 
have  the  benefit  of  double  waste.  Ly.  Plymouth  v.  Archer,  1 B.  C.  C. 
169 ;  Surges  v.  Lamb,  16  Ves.  180. 

Where  ornamental  timber  is  cut  improperly  the  effect  would  seem 
to  be  that  the  produce  of  it  belongs  to  the  owner  of  the  first  estate  of 
inheritance.  See  Ormonde  v.  Kynnersley,  15  Bea.  10,  n. ;  Bolt  v. 
Ld.  Somerville,  15  Bea.  9,  n. ;  but  see  Lushington  v.  Boldero,  15 
Bea.  1.  A  tenant  for  life  sa7is  waste  is  entitled  to  the  produce  of  timber 
cut  by  order  of  the  court.  Ld.  Lovat  v.  Dss.  of  Leeds,  2  Dr.  &  S. 
75.  An  equitable  tenant  for  life,  unimpeachable  for  waste,  is  entitled 
to  the  proceeds  of  ornamental  timber  cut  by  him,  where  the  timber  so 
cut  is  such  as  the  Court  would  itself  direct  to  be  cut  for  the  preserva- 
tion and  improvement  of  the  remaining  ornamental  timber ;  but  it 
does  not  follow  that  the  court  will  not,  at  the  instance  of  the  remain- 
derman, grant  an  injunction  restraining  the  tenant  for  life  from  cutting 
any  ornamental  timber  which  it  has  become  necessary  and  proper  to 
cut,  and  direct  that  the  cutting  be  done  under  its  supervision.  Baker 
V.  Sebright,  13  Ch.  D.  179.  Tenant  for  life  saiis  waste  "  further  than 
wilful  waste  "  is  entitled  to  the  interest  of  money  produced  by  the  sale 
of  decaying  timber  cut  by  order  of  the  court.  As  to  any  further  claim, 
the  court  considered  it  to  be  a  legal  question.  Wickham  v.  Wickliam, 
19  Ves.  419. 

Equitable  Waste — Houses,  <&c.]  It  is  equitable  waste  to  damage  or 
pull  down  houses,  whether  the  family  mansion-house  {Vane  v.  Ld. 
Barnard,  2  Ver.  738;  Bp.  of  London  v.  Web,  1  P.  W.  527),  or  farm 
or  other  houses  on  the  estate  {Aston  v,  Aston,  1  Ves.  sen.  264,  265) ; 
but  not  to  suffer  them  to  go  to  decay,  which  is  permissive  waste. 
Ms.  Lansdowne  v.  Mss.  Lansdowne,  1  J.  &  W.  622 ;  see  Powys  v. 
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Blagrave,  4  D.,  M.  &  G.  448.  It  is  not  equitable  waste  to  pull  dowa 
a  mansion-house  and  use  the  materials  in  erecting  a  new  one,  this 
having  been  contemplated  by  the  settlor.  Morris  v.  Morris,  3  De  G. 
&  J.  823.  But  if  the  old  materials  have  been  sold  by  the  tenant  for 
life,  he  will  be  liable  to  account.  lb.  In  some  cases  equity  will  prevent 
acts  in  the  nature  of  malicious  and  destructive  waste  by  a  person  in 
possession  at  the  instance  of  a  person  claiming  the  property  by  an 
adverse  title.  E.  Talbot  v.  Hope-Scott,  4  K.  &  J.  96 ;  Neale  v. 
Cripps,  ib.  472  ;  see  Lowndes  v.  Settle,  12  W.  R.  399.  The  remedy 
for  equitable  waste  is,  as  in  the  case  of  ordinary  waste,  by  injunction 
to  restrain  the  committal  of  it,  but  if  the  timber  is  actually  felled  and 
damages  are  claimed  by  the  reversioners  the  amount  of  damages  can 
only  be  measured  by  the  damage  done  to  the  inheritance.  Bubb  -v. 
Yelverton,  L.  E.,  10  Eq.  465. 

By  the  Judicature  Act,  1873,  36  &  37  Vict.  c.  66  (3),  an  estate  for 
life  without  impeachment  of  waste,  shall  not  confer  or  be  deemed  to 
have  conferred  upon  the  tenant  for  life  any  legal  right  to  commit 
waste  of  the  description  known  as  equitable  waste,  unless  an  intention 
to  confer  such  right  shall  expressly  appear  by  the  instrument  creating 
such  estate. 

Waste  as  between  Landlord  and  Tenant.]  If  the  tenant  is  about 
to  commit  waste  the  remedy  is  by  injunction.  The  grant  of  an  in- 
junction to  restrain  a  person  from  doing  a  particular  thing  where  he 
has  not  covenanted  not  to  do  it,  is  an  act  dependent  on  the  discretion 
of  the  court,  and  in  exercising  that  discretion  a  court  of  equity  will 
consider,  among  other  things,  whether  the  doing  of  the  thing 
sought  to  be  restrained  must  produce  an  injury  to  the  party  seeking 
the  injunction  ;  whether  that  injury  can  be  remedied  or  atoned  for, 
and,  if  capable  of  being  atoned  for  by  damages,  whether  those 
damages  must  be  sought  in  successive  suits,  or  could  be  obtained  once 
for  all.  Doherty  v.  Allman,  3  App.  C.  709.  As  to  meliorating  waste, 
see  ib.  714,  715.  Questions  as  to  waste  between  landlord  and  tenant 
do  not  very  often  arise  in  equity.  As  to  the  cases  at  law,  see 
Woodfall's  Lan.  &  Ten,  18th  ed.  605  et  seq. 
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Wills  of  real  estate  in  England  are  regulated  by  the  lex  loci,  or 
law  of  England,  whether  the  will  is  made  here  or  not.  Therefore  a 
will  made  abroad  affecting  realty  in  England,  must  be  executed,  and 
will  be  construed,  according  to  English  law.  Brodie  y.  Barry,  2  V. 
&B.  131. 

With  regard,  however,  to  personal  estate  in  this  country,  wills 
affecting  it  are  regulated  by  the  lex  domicilii,  or  law  of  the  domicil  of 
the  testator  {Arnold  v.  Arnold,  2  M.  &  C.  256) ;  by  which  law,  also, 
the  distribution  of  it  is  regulated  in  cases  of  intestacy.  Enohin  v. 
Wylie,  10  H.  L.  C.  1 ;  In  re  Goodman's  Trusts,  17  Ch.  D.  266 ; 
Doglioni  v.  Crispin,  L.  E.,  1  H.  L.  C.  801 ;  Eames  v.  Hacon,  16 
Ch'.  D.  407  ;  Re  Andros,  24  Oh.  D.  637 ;  Swing  y.  Orr-Ewing, 
9  App.  C.  34.  Where  it  is  uncertain  whether  property  is  per- 
sonal in  England,  or  real  in  another  country,  this  question  may  be 
determined  by  English  courts,  in  the  first  instance,  and  if  found  to  be 
real  estate  in  such  country,  the  law  of  that  country  will  apply.  Jer- 
ningham  v.  Herbert,  4  Euss.  388  ;  see  Pearmain  v.  Twiss,  2  Griff.  130, 
136.  As  to  terms  of  years,  it  had  been  considered  that  the  devolu- 
tion and  distribution  of  them  in  England  were  regulated  by  the  lex 
domicilii.  11  Jarm.  Conv.,  Sw.  15  ;  Hayes,  Jarm.  Wills,  7th  ed.  545. 
But  in  Freke  v.  Ld.  Carhery,  L.  E.,  16  Eq.  461,  it  was  held  that 
they  were  regulated  by  the  lex  loci.  And  it  makes  no  difference  that 
the  leaseholds  are  impressed  with  a  trust  for  sale,  ib.  Irrespec- 
tive of  the  act  presently  noticed,  if  a  will  comprises  personalty  only, 
probate  will  be  granted  in  England  to  an  instrument  valid  as  a  wUl 
according  to  the  lex  domicilii,  though  invalid  according  to  our  law. 
Re  Maraver,  1  Hagg.  498  ;  Stanley  v.  Bernes,  8  Hagg.  878.  A  will 
of  personal  estate  which  is  executed  under  a  power,  and  is  a  valid 
execution  of  the  power,  is  entitled  to  probate,  irrespective  of  the  law 
of  domicil.     Tatnall  v.  Hankey,  2  Moo.  P.  C.  C.  342. 
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By  the  24  &  25  Vict.  c.  114  (6  August,  1861),  wills  made  abroad 
by  a  British  subject  (whatever  his  domicil  at  the  time,  or  at  the  time 
of  his  death)  shall,  as  regards  personal  estate  and  for  the  pur- 
pose of  being  admitted  to  probate,  be  held  to  be  well  executed  if  made 
according  to  the  forms  required  by  the  law  of  the  place  where  made,  or 
of  the  place  where  the  testator  was  domiciled  at  the  time,  or  of  his 
domicil  of  origin  in  the  Queen's  dominions  (s.  1).  See  Pechell  v. 
Hilderley,  L.  E.,  1  P.  &  M.  673 ;  In  the  Goods  of  Lacroix,  2  P.  D. 
94.  A  will  of  personalty  made  in  any  part  of  the  united  kingdom  by 
a  British  subject  (whatever  his  domicil  then,  or  at  the  time  of  his 
death),  is  valid  if  made  according  to  the  law  of  the  place  where 
made  (s.  2).  Where  a  naturalized  British  subject  whilst  domiciled  in 
England  made  a  will  according  to  the  forms  required  by  the  law  of 
England,  and  at  the  time  of  his  death  he  was  domiciled  in  Italy, 
his  will  was  admitted  to  probate  under  this  section.  In  the  Goods  of 
Gaily,  1  P.  D.  438.  No  change  of  domicil  is  to  invalidate  a  will 
(s.  3).  Wills  of  personal  estate  which  would  have  been  valid  if  the  act 
had  not  passed,  are  not  affected,  except  by  being  revoked  or  altered  by 
any  subsequent  will  made  valid  by  the  act  (s.  4).  The  act  extends  only 
to  vdlls  of  persons  who  die  after  the  passing  of  the  act  (s.  5).  The 
will  of  a  foreigner  executed  in  a  foreign  country,  not  according  to  the 
law  of  that  country,  but  according  to  the  formalities  required  by  the 
English  law,  is  invalid  notwithstanding  the  provisions  of  this  act. 
And  the  Naturalization  Act,  1870  (33  &  34  Vict.  c.  14)  does  not 
make  such  a  will  valid.  Goods  of  Biiseck,  6  P.  D.  211 ;  Bloxam  v. 
Favre,  9  P.  D.  180. 

By  the  24  &  25  Vict.  c.  121  (6  August,  1861),  no  British  subject 
dying  in  a  foreign  country  with  which  a  convention  has  been  made 
(notified  by  order  in  council),  shall  be  deemed,  for  the  purposes  of 
testate  or  intestate  succession  to  moveables,  to  have  acquired  a  do- 
micil in  such  country,  unless  he  shall  have  resided  there  for  one 
year  preceding  his  death,  and  have  notified  in  writing  his  intention 
to  become  domiciled  (s.  1).  Sect.  2  contains  a  corresponding  enact- 
ment with  reference  to  foreigners  dying  in  the  United  Kingdom. 
The  act  is  not  to  apply  to  naturalized  foreigners  (s.  3).  The  act  also 
provides  for  the  consuls  of  foreign  states  with  which  a  convention  has 
been  made,  administering  to  the  estates  of  foreigners  dying  here,  there 
being  no  other  person  to  administer  (s.  4). 

With  reference  to  the  question,  what  is  the  domicil  of  a  person,  the 
leading  principle  is  that,  as  a  general  rule,  the  domicil  of  origin  is 
presumed  to  be  the  domicil  of  the  deceased,  unless  it  clearly  appears 
that  there  was  an  intention  to  abandon  the  old  domicil  and  acquire 
a  new  one.  Att.-Gen.  v.  Howe,  1  H.  &  C.  31.  A  change  of  domicil 
must  be  a  residence  sine  animo  revertendi.  A  temporary  residence 
for  the  purposes  of  health,  travel,  or  business  does  not  change  the 
domicil.  Also  (1)  every  presumption  is  to  be  made  in  favour  of  the 
original  domicil ;  (2)  no  change  can  occur  without  an  actual  residence 
in  a  new  place ;  and  (3)  no  new  domicil  can  be  obtained  without  a 
clear  intention  of  abandoning  the  old.     The  Lauderdale  Peerage,  10 
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App.  C.  692  ;  see  Patience  v.  Main,  29  Ch.  D.  976.  The  domicil  so 
acquired  may  be  put  an  end  to  simply  by  abandoning  it,  without 
acquiring  a  new  domicil  of  choice,  and  in  such  a  case  the  domicil  of 
origin  revives.  See  Udny  v.  Udny,  1  H.  L.  Sc.  441 ;  Hoskins  v. 
Matthews,  8  D.,  M.  &  G.  13,  26  ;  Haldane  v.  Eckford,  L.  K.,  8  Eq. 
631 ;  King  v.  Foxwell,  3  Ch.  D.  518  ;  Bradford  v.  Young,  29  Ch.  D. 
617.  Acts  as  an  indication  of  intention  are  more  important  than 
declarations.  Drevon  v.  Drevon,  10  Jur.,  N.  S.  717.  Mere  change 
of  residence,  however  long  and  continued,  is  not  sufficient.  Moorhouse 
V.  Lord,  10  H.  L.  C.  272 ;  Pitt  v.  Pitt,  4  Macq.  H.  L.  C.  627 ; 
comp.  Lauderdale  Peerage  Case,  sup.,  and  cases  infra.  Officers  of 
the  crown  going  to  India  do  not  thereby  lose  their  domicil  of  origin. 
And  a  person  does  not  by  entering  into  the  British  army  lose  his 
domicil  of  origin.  Yelverton  v.  Yelverton,  1  Sw.  &  Tr.  574 ;  Brown 
V.  Smith,  15  Beav.  444 ;  Ex  parte  Cunningham,  13  Q.  B.  D.  418. 
The  rule  that  a  British  subject  does  not,  by  entering  into  and  remain- 
ing in  the  military  service  of  the  Crown,  abandon  the  domicil  which  he 
had  when  he  entered  into  the  service,  applies  to  an  acquired  domicil  as 
well  as  to  a  domicil  of  origin.  Paxton  v.  Macreight,  30  Ch.  D.  165. 
Formerly  officers  of  the  East  India  Company  lost  their  domicil  of 
origin.  This,  however,  was  an  exception  to  the  general  rule.  Bruce 
v.  Bruce,  2  B.  &  P.  229,  n.;  Munroe  v.  Douglas,  5  Madd.  379;  Forbes 
V.  Forbes,  Kay,  341 ;  Jopp  v.  Wood,  11  L.  T.,  N.  S.  406 ;  Drevon  v. 
Drevon,  10  Jur.,  N.  S.  717. 

An  intention  to  change  an  acquired  domicil  is  insufficient,  without 
an  actual  return  from  the  place  of  such  domicil.  lb. ;  Re  Raffenel, 
3  S.  &  T.  49  :  see  Att.-Gen.  v.  Pottinger,  6  H.  &  N.  783.  Permanent 
residence  in  a  foreign  country  from  mere  preference  will  in  general 
effect  a  change  of  domicil.  See  Hoskins  v.  Matthews,  8  D.,  M.  &  G. 
13 ;  comp.  Maxwell  v.  McClure,  3  Macq.  H.  L.  C.  852 ;  Aikman  v. 
Aikman,  lb.  854.  An  Englishman  may  acquire  a  domicil  in  France, 
although  he  may  not  have  obtained  the  government  authorization 
imposed  by  the  Code  NapoUon,  Art.  13,  as  the  condition  for  enjoy- 
ment by  a  foreigner  resident  in  that  country  of  full  civil  rights. 
Hamilton  v.  Dallas,  1  Ch.  D.  257.  An  English  peer  may  acquire  a 
foreign  domicil.  lb.  British  subjects  resident  in  Chinese  territory 
cannot  acquire  in  China  a  domicil  similar  to  that  existing  in  India, 
and  commonly  known  as  Anglo-Indian.  In  re  TootaVs  Trusts,  23 
Ch.  D.  532.  The  probate  of  a  will  is  not  conclusive  evidence  of 
domicil.  Whicker  v.  Hvme,  7  H.  L.  C.  124,  156 ;  Bradford  v. 
Young,  29  Ch.  D.  617.  As  to  granting  administration  to  the  property 
in  this  country  of  a  deceased  foreigner,  see  Goods  of  Dost  Aly  Khan, 
6  P.  D.  6. 

Where  the  construction  of  the  will  is  according  to  foreign  law,  an 
English  court  may  act  on  the  opinion  of  a  jurist  acquainted  with  the 
foreign  law,  or  may  decide  upon  its  own  judgment  when  the  rules  of 
construction  are  common  to  both  countries.  Bernal  v.  Bernal,  3  M. 
&  C.  559.  Where  a  testator,  in  a  foreign  will,  expresses  himself  in 
technical  language  of  the  place  where  the  will  is  made  and  where  he 


TESTAMENTARY   POWER— CAPACITY   OE  DEVISEES.       1261 

is  domiciled,  the  technical  terms  must  be  interpreted  by  the  meaning 
put  on  them  in  the  system  of  law  from  which  they  are  borrowed. 
Stiodd  V.  Cook,  8  App.  C.  577 ;  see  Bradford  v.  Young,  29  Ch.  D. 
617.  As  to  admitting  foreign  wills  to  probate  in  this  country,  see 
Goods  ofDeshais,  Goods  of  De  Vigny,  4  S.  &  T.  13.  Wills  disposing 
only  of  property  in  a  foreign  country  are  not  admitted  to  probate  here. 
Goods  ofCoode,  L.  E.,  1  P.  &  M.  449. 
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Testamentary  Power.']  Prior  to  the  statutes  presently  noticed,  the 
only  mode  of  conveying  lands  by  will,  except  in  particular  localities  in 
which  they  were  devisable  by  custom,  was  by  a  conveyance  to  uses, 
the  uses  being  declared  by  a  subsequent  will,  which  equity  enforced. 
By  the  Statute  of  Uses,  however  {ante,  p.  1024),  the  use  being  turned 
into  possession,  this  power  was  taken  away,  but  was  again  expressly 
conferred  by  statute;  viz.,  the  32  Hen.  8,  c.  1,  followed  by  the  34  &  35 
Hen.  8,  c.  5,  by  which  power  was  given  to  dispose  by  will  in  writing  of 
the  whole  of  lands  held  in  common  socage,  and  two-thirds  of  land  held 
by  knight's  service.  This  testamentary  power  was  given  generally  to  all 
except  femes  coverts,  minors,  idiots,  and  persons  of  non-sane  memory, 
though  these  exceptions  were  not  necessary,  as  such  persons  were  in- 
capacitated by  the  common  law  as  regards  wills  both  of  real  and  (with 
the  exception  of  minors  in  some  cases)  personal  estate.  1  Jarm.  4th  ed. 
32.  As  by  the  12  Car.  2,  c.  24,  lands  held  by  knight's  service  were  con- 
verted into  common  socage  or  ordinary  freehold  land,  the  testamentary 
disposition  as  to  such  lands  was  complete.     By  the  Statute  of  Frauds 
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(29  Car.  2,  c.  3,  s.  5),  wills  of  real  estate  were  required  to  be  executed 
in  the  presence  of  three  or  more  witnesses.     Post,  Ch.  4. 

Copyholds  were  not  formerly  devisable  except  by  custom,  and  then 
it  was  necessary  to  surrender  to  the  use  of  the  testator's  will,  the  will 
operating  as  directory  of  the  uses  to  which  they  were  liable  under  the 
surrender.     Att.-Gen.  v.  Vigor,  8  Ves.  286. 

Personal  estate  (including  terms  of  years)  was  devisable  from  the 
earliest  period.  1  Wms.  Exors.  1.  Wills  of  copyholds  and  also  of 
personal  estate  were  originally  valid,  whether  in  writing,  or  by  word 
of  mouth,  or  nuncupative.  But  by  the  Statute  of  Frauds,  nuncupa- 
tive wills,  except  in  a  few  rare  cases,  were  in  effect  abolished.  They 
might,  however,  still  be  made  in  writing,  and,  in  general,  signature  to 
the  will  was  not  necessary,  nor,  if  signed,  was  any  attestation  required. 
Goods  of  Taylor,  1  Hagg.  641 ;  Emaniul  v.  Constable,  3  Euss.  436, 
489.  Now,  by  the  1  Vict.  c.  26,  wills  of  real  and  personal  estate  are 
in  all  respects  placed  on  the  same  footing,  as  regards  their  execution, 
except  as  regards  nuncupative  wills. 

It  will  have  been  observed,  that  even  before  the  1  Vict.  c.  26,  the 
power  to  devise  property  was  extensive.  In  a  few  exceptional  cases, 
however,  it  was  restricted.  Thus  rights  of  action  and  rights  of  entry, 
where  there  had  been  actual  disseisin,  were  not  devisable.  Att.-Gen. 
V.  Vigor,  8  Ves.  282.  Again,  prior  to  the  last-cited  act,  as  a  will 
spoke  from  the  date  as  regards  real  property  (including  copyholds, 
Spring  v.  Biles,  1  T.  E.  435,  n.,  438,  n.),  such  property  acquired  after 
the  date  did  not  pass.  The  effect  of  this  principle  has  already,  to  a 
certain  extent  and  in  certain  cases,  been  considered  {ante,  p.  1098 
et  seq.),  and  the  doctrine  will  also  hereafter  be  noticed.  Now,  the 
will  speaks  from  the  death  (1  Vict.  c.  26,  s.  24),  as  respects  the 
property  comprised  in  it.  Bullock  v.  Bennett,  7  D.,  M.  &  G.  283. 
Thus  the  devising  power  prospectively  operating  on  future-acquired 
property  has  been  increased.  It  has  also  been  enlarged  in  other 
respects  by  the  3rd  section,  by  which  all  property  may  be  disposed  of 
by  will,  including  customary  freeholds,  copyholds  without  surrender 
and  before  admittance,  and  such  as  could  not  formerly  be  devised  ; 
estates  pur  autre  vie  of  every  kind ;  contingent  and  future  interests  in 
any  property  ;  all  rights  of  entry ;  and  property  acquired  after  the 
execution  of  the  will. 

By  whom  the  Testamentary  Power  may  or  inay  not  he  exercised.'] 
As  a  rule,  all  persons  are  capable  of  making  wills,  with  the  exceptions 
presently  noticed. 

At  common  law  a  married  woman  was  incapacitated  from  making  a 
will.  There  was  also  a  statutory  disability  under  the  34  &  35  Hen.  8, 
c.  5,  s.  14 ;  and  although  this  statute  is  repealed  by  the  1  Vict.  c.  26, 
the  latter  expressly  declares,  that  no  will  of  a  married  woman  shall  be 
valid  except  such  as  she  could  have  made  previously,  and  no  will  of 
this  kind  was  valid,  nor  is  it  now,  except  in  certain  cases.  Thus  the 
will  of  a  married  woman  made  in  pursuance  of  a  power  is  valid.  As  to 
probate  of  such  wills,  see  Goods  of  Thorild,  16  L.  T.,  N.  S.  853 ; — of 
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Femvick,  L.  E.,   1  P.  &  M.  319  ;— of  Morgan,  ib.  S23  ;— of  Hally- 
hurton,  ih.  90  ;  Paglar  v.  Tongue,  ib.  168. 

So  she  may  dispose  of  property  settled  to  her  separate  use,  in  which 
case  she  may  devise  even  an  estate  in  fee.  Taylor  v.  Meads,  11  Jur., 
N.  S.  166;  Hall  v.  Waterhouse,  ib.  361 ;  Pride  w.Bubb,  L.R.,  7  Ch. 
64.  So  she  may  dispose  of  her  eavings  out  of  alimony.  Moore  v. 
Barber,  11  Jur.,  N.  S.  539 ;  see  now,  ante,  tit.  Husband  and  Wife, 
Ch.  6  &  7.  So  also,  with  her  husband's  assent,  she  may  dispose  of 
her  general  personal  estate  by  will,  which  will  be  operative,  if  he 
survives  her.  Ex  parte  Fane,  16  Sim.  406.  Without  the  husband's 
knowledge  of  the  contents  of  the  will,  it  cannot  be  said  to  be  made 
with  his  assent.  Willock  v.  Noble,  L.  E,.,  7  H.  L.  580.  The  hus- 
band's assent  will  not  extend  the  operation  of  a  will  made  during  the 
marriage,  to  property  acquired  by  the  wife  after  his  death.  So  as  to 
make  the  will  speak  with  reference  to  such  property  from  her  death, 
ib.  In  such  a  case  the  will  to  be  effectual  should  be  republished  after 
his  death.  So,  if  the  will  affects  to  dispose  of  property  bequeathed  to 
her  by  her  husband.     Ib. ;  see  Bishop  v.  Wall,  3  Ch.  D.  194. 

Where  a  will  was  made  by  a  married  woman  who  appointed  her 
husband  one  of  the  executors,  and  he  assented  to  the  making  of  the 
will,  and  after  her  death  expressed  his  intention  to  take  probate,  but 
died  before  doing  so,  it  was  held  that  he  had  assented  to  the  probate. 
Goods  of  Cooper,  6  P.  D.  84. 

Where  the  will  is  that  of  a  married  woman  disposing  of  hex  separate 
estate,  the  probate  is  in  respect  of  property  which  she,  as  a  married 
woman,  could  and  did  dispose  of.  See  Goods  of  De  Pradel,  L.  R.,  1 
P.  &  M.  454  ;  Noble  v.  Phelps,  L.  R.,  2  P.  &  M.  276.  The  wife  of  a 
felon  transported  for  life,  may  bequeath  property  acquired  after  his 
conviction.  Re  Martin,  2  Rob.  405 ;  see  Coombs  v.  Queen's  Proctor, 
ib.  547.  So  a  wife  who  has  obtained  a  protection  order  under  the 
20  &  21  Vict.  c.  85.  And  where  a  wife  has  been  deserted,  the  order 
operates  retrospectively,  and  the  will  passes  all  the  property  acquired 
during  the  desertion,  though  before  the  order.  Goods  of  Elliott,  L.  R., 
2  P.  &  M.  274.  The  will  of  a  married  woman,  otherwise  invalid,  is 
not  rendered  valid  merely  by  reason  of  her  husband's  death  in  her 
lifetime  ;  it  must  be  republished.     Re  Wollaston,  12  W.  R.  18. 

The  wiU  of  an  idiot  is  void.  So  the  will  of  a  lunatic,  if  made 
during  his  lunacy,  but  otherwise  if  made  during  a  lucid  interval. 
Nichols  V.  Binns,  1  S.  &  T.  239.  And  though  a  person  found  lunatic 
under  an  inquisition,  i&  prima  facie  to  be  so  considered  during  the  whole 
time  found  by  the  inquisition,  still  it  may  be  proved  that  the  will  was 
made  in  a  lucid  interval  during  such  period.  Ib.;  see  Att.-Gen.  v. 
Parnther,  3  B.  C.  C.  441 ;  Hall  v.  Warren,  9  Ves.  605 ;  Waring  v. 
Waring,  6  Moo.  P.  C.  C.  341 ;  Symes  v.  Green,  1  S.  &  T.  401. 

The  testamentary  capacity  means  a  sound  disposing  mind,  viz.,  a 
power  of  understanding  the  nature  of  the  property  and  the  effect  of 
the  will.  E.  Sefton  v.  Hopwood,  1  F.  &  F.  578.  It  was  at  one  time 
considered  that  to  constitute  testamentary  capacity  soundness  of  mind 
was  indispensably  necessary,  that  the  mind  though  it  had  various 
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faculties  was  one  and  indivisible.  If  it  was  disordered  in  any  one  of 
these  faculties,  if  it  laboured  under  any  delusion  arising  from  such 
disorder  though  its  other  functions  and  faculties  might  remain 
undisturbed,  it  could  not  be  said  to  be  sound.  Waring  v.  Waring,  6 
Moo.  P.  C.  341 ;  Smith  v.  Teblitt,  L.  E.,  1  P.  &  M.  398,  cited  and 
commented  on  in  Banks  y.  Goodfellow,  L.  E.,  5  Q.  B.  549 — 559. 

The  doctrine  of  the  court,  however,  now  is,  "that  if  the  delusions 
cannot  reasonably  be  conceived  to  have  had  anything  to  do  with  the 
deceased's  power  of  considering  the  claims  of  his  relations  upon  him, 
and  the  manner  in  which  he  should  dispose  of  his  property,  then  the 
presence  of  a  particular  delusion  wUl  not  incapacitate  him  from 
making  a  will,"  ib.  The  burden  of  proving  capacity  to  make  a  will 
rests  upon  those  who  propound  the  will,  and  a  fortiori,  when  it 
appears  that  the  testator  was  subject  to  delusions.  Smee  v.  Smee,  5 
P.  D.  84  ;  cons.  Boughton  v.  Knight,  3  P.  &  M.  64.  The  mere  facts 
that  the  testator  was  addicted  to  drinking  and  had  had  an  attack  of 
delirium  tremens  a  few  days  before  executing  the  will  are  immaterial, 
if  he  was  able  to  understand  it,  at  the  time  of  executing  it.  Handley 
V.  Stacey,  1  F.  &  F.  574 ;  see  Guardhouse  v.  Blackburn,  L.  E.,  1 
P.  &  M.  109.  A  will  is  not  void  if  made  under  the  influence  of  acts 
of  attention  and  kindness.  E.  of  Sefton  v.  Hopwood,  sup.  Undue 
influence,  of  the  kind  necessary  to  invalidate,  or  affect  a  testamentary 
disposition,  is  the  control  of  another  mind  over  that  of  the  testator, 
whose  faculties  have  been  so  impaired  as  to  submit  to  that  control,  so 
that  he  has  ceased  to  be  a  free  agent.  Lovett  v.  Lovett,  1  F.  &  F. 
581 ;  see  Mountain  v.  Bennet,  1  Cox,  853 ;  Hall  v.  Hall,  L.  E.,  1 
P.  &  M.  481.  Those  who  take  a  benefit  under  a  wiU,  and  have  been 
instrumental  ia  preparing  or  obtaining  it,  have  thrown  upon  them  the 
onus  of  shewing  the  righteousness  of  the  transaction,  per  Lord 
Hatherley ;  Fidton  y.  Andrew,  L.  E.,  7  H.  L.  C.  448  ;  see  Barry  v. 
Butlin,  2  Moo.  P.  C.  480,  482 ;  Baker  v.  Batt,  ib.  317. 

A  person  who  is  deaf  and  dumb  may  make  a  will  if  he  has  capacity 
(Goods  of  Otvston,  2  S.  &  T.  461)  ;  as,  of  course,  may  a  blind  person. 
See  Goods  of  Pier cy,  1  Eob.  278.  But  whether  a  person  born  deaf, 
dumb  and  blind  can  do  so  may  be  doubted.  Such  a  person  cannot 
convey  by  feoffment  or  deed.     See  Co.  Litt.  42  b. 

Infants  are  now  incapable  of  making  wills  (1  Vict.  c.  26,  s.  7), 
though,  prior  to  this  act,  males  at  fourteen  or  fifteen,  and  females  at 
twelve,  could  dispose  of  personalty  {Hyde  v.  Hyde,  Pr.  Ch.  316 ; 
Bishop  V.  Sharp,  2  Ver.  469),  but  not  of  realty.  34  &  35  Hen.  8,  c.  5, 
s.  14. 

A  devise  of  lands  in  England  by  an  alien  was  formerly  inoperative. 
See  now,  as  to  the  rights  of  aliens,  ante,  p.  108. 

A  joint  tenant  cannot  dispose  by  will  of  his  interest  in  the  joint 
estate  so  as  to  sever  it ;  but  if,  during  the  joint  tenancy,  he  makes  a 
will  which  would,  if  he  were  sole  owner,  pass  the  property,  and  after- 
wards becomes  the  survivor,  the  property  will  be  disposed  of,  as  the  will 
speaks  from  the  death.  1  Vict.  c.  26,  s.  24,  and  s.  4;  1  Jarm.  4th  ed. 
46.     With  respect  to  copyholds,  if  formerly  a  joint  tenant  surrendered 
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to  the  use  of  his  will,  and  afterwards  devised  his  interest,  the  surrender 
operated  as  a  severance  of  the  joint  tenancy,  and  by  the  will  the  devisee 
was  named,  who  took  the  interest  thus  severed.  Go.  Litt.  59  b. 
Under  the  1  Vict.  c.  26,  s.  3,  copyholds  are  devised  in  the  same  way 
as  freeholds,  and  a  devise  of  them  alone  by  a  joint  tenant  will  not  ' 
sever  the  joint  tenancy.  1  Jarm.  4th  ed.  57,  n.  (w).  A  tenant  in 
common,  being  solely  seised,  though  of  an  undivided  moiety,  may 
dispose  of  such  moiety  irrespective  of  the  question  of  survivorship. 

As  to  the  rights  of  criminals  and  felons  to  real  and  personal 
property,  and  their  power  of  disposition  over  such  estate,  see  ante, 
p.  190.  Subject  to  the  rights  of  the  administrator  they  are  able  to 
make  wills. 

Capacity  to  take  as  Devisees  or  Legatees.]  As  a  general  rule,  all 
persons  are  capable  of  being  devisees  and  legatees.  As  regards 
devises  to  aliens,  however,  formerly,  on  office  found,  the  devised  estate 
devolved  upon  the  crown.  Duplessis  v.  Att.-Gen.,  1  B.  P.  C.  415 ;  see 
now  ante,  p.  108.  A  devise  to  a  corporation  upon  trusts  valid  at  law 
will  not  be  defeated,  though  the  corporation  cannot  take  by  reason  of 
the  Statute  of  Mortmain,  but  the  heir  will  be  held  to  be  a  trustee. 
Sonleij  V.  Clock  Makers'  Co.,  1  B.  C.  C.  81. 

A  beneficial  gift  to  an  attesting  witness,  or  to  the  wife  or  husband 
of  an  attesting  witness,  is  invalid,  but  does  not  affect  the  validity  of 
the  will  or  the  competency  of  the  attesting  witness.  1  Vict.  c.  26, 
s.  15  ;  see  Gaskin  v.  Rogers,  L.  R.,  2  Eq.  284 ;  Burgess  v.  Vinni- 
combe,  W.  N.  1886,  p.  5.  The  marriage,  after  attestation  of  a  will,  of 
a  devisee  to  the  attesting  witness,  does  not  affect  the  validity  of  the 
devise.  Thorpe  v.  Bestwick,  6  Q.  B.  D.  311.  In  Clark  v.  Randall 
(31  Ch.  D.  72),  there  was  a  bequest  to  the  testator's  widow  for  life,  then 
equally  to  be  divided  between  such  of  his  children  as  should  be  living 
at  her  death ;  if  any  died  previously,  leaving  children,  such  children 
were  to  take  their  parent's  share.  A.,  one  of  the  testator's  children, 
survived  her  mother.  Her  husband  was  an  attesting  witness  of  the 
will.  It  was  held  that  A.'s  children  took  her  share  as  tenants  in 
common.  See  JuU  v.  Jacobs,  3  Ch.  D.  703.  A  charitable  legacy  to 
be  disposed  of  "  as  A.  pleases  "  is  not  invalid  by  reason  of  A.'s  wife 
being  an  attesting  witness,  A.  being  only  a  trustee.  Cressivell  v.  Cress- 
well,  L.  R.,  6  Eq.  69.  Under  the  Statute  of  Frauds,  requiring  a  will 
of  freeholds  to  be  attested  by  credible  witnesses,  it  was  held  that  a 
person  taking  an  interest  under  the  will  was  not  such  a  witness.  See 
Brograve  v.  Winder,  2  Ves.  jun.  636.  But  this  rule  was  qualified  by 
the  25  Geo.  2,  c.  6,  s.  1,  by  which,  in  effect,  the  witness,  being  a  de- 
visee, was  rendered  competent,  but  the  gift  to  him  was  made  void. 
The  statute  did  not  apply  to  wills  of  copyholds  or  personal  estate 
{Emanuel  v.  Constable,  3  Russ.  436) ;  for  such  wills,  if  in  writing, 
required  no  witness  prior  to  the  1  Vict.  c.  26.  Where  witnesses  were 
necessary,  a  gift  to  one  was  not  rendered  valid,  because  without  him 
there  was  the  full  number  of  witnesses  required  by  law  (Doe  v.  Alills 
1  Moo.  &  R.  288) ;  and  the  rule  is  the  same  under  the  present  act. 
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Wigan  v.  Rowland,  11  Ha.  157  ;  Eandfield  v.  Randfield,  32  L.  J.,  Ch. 
668.  But  evidence  is  admissible  to  explain  the  circumstances  under 
■which  the  name  of  the  legatee  was  written  ;  and  the  court,  if  satisfied 
that  it  was  not  written  with  the  intention  to  attest,  will  decree  probate 
with  the  omission  of  the  name.  Goods  of  Sharman,  L.  K.,  1  P.  &  M. 
661.  But  if  the  court  is  satisfied  that  the  witness  Mgned  with  intent 
to  attest,  that  will  be  sufficient  to  make  him  an  attesting  witness, 
although  he  also  signed  in  the  character  of  executor.  Griffiths  v. 
Griffiths,  L.  K.,  2  P.  &  M.  300.  An  attesting  witness,  who  otherwise 
would  take  under  the  joint  operation  of  the  will  and  a  valid  declaration 
of  trust  of  property  given  by  the  will,  is  excluded  just  as  if  the  pro- 
perty had  been  exclusively  given  by  the  will.  Sidgreaves  v.  Brewer, 
15  Ch.  D.  594,  609,  sed  qu.  as  laying  down  a  general  principle. 

Under  the  present  act,  a  legatee  under  a  will,  who  attests  a  codicil 
confirming  the  will,  does  not  thereby  lose  his  legacy.  Gurney  v. 
Gurney,  3  Drew.  208  ;  Gaskin  v.  Rogers,  L.  R.,  2  Eq.  284,  295.  And 
if  a  legatee  attests  the  will,  and  it  is  afterwards  republished  by  a  codicil 
not  so  attested,  he  will  be  entitled  to  his  legacy.  Anderson  v.  Ander- 
son, L.  E.,  13  Eq.  381.  Where  there  is  a  gift  to  a  class  as  joint 
tenants,  and  one  of  them  is  an  attesting  witness,  his  share  survives  to 
the  other  joint  tenants.  Young  v.  Davies,  2  Drew.  &  Sm.  167 ;  Sid- 
greaves V.  Brewer,  15  Ch.  D.  594.  Since  the  3  &  4  Will.  4,  c.  106, 
if  a  testator  devises  land  to  his  heir,  the  latter  takes  as  devisee,  not  as 
heir  (s.  3). 
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Form  generally.']    A  will  may  be  written,  or  partly  written,  in 
pencil.     Bateman  v.  Pennington,  3  Moo.  P.  C.  C.  223 ;    Kell  v. 
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Charmer,  23  Bea.  195  ;  see  Re  Bellamy,  14  W.  R.  501 ;  Hohbs  v. 
Knight,  1  Curt.  768  ;  Sug.  R.  P.  S.  351 ;  Goods  of  Hall,  L.  R.,  2  P. 
&  M.  256.  But  the  words  in  pencil  may  be  deliberatii-e  only,  not 
testamentary.  Goods  of  Adams,  ib.  367.  A  will  is  valid  although 
there  are  blan'vs  in  it.  Re  Kirby,  1  Rob.  709.  A  document  in  the 
form  of  a  deed,  agreement,  letter,  bill  of  exchange,  power  of  attorney, 
or  other  instrument,  may  take  effect  as  a  will,  if  duly  executed,  where 
an  intention  to  that  eS'eci  can  be  collected,  as  where  it  is  referred  to 
or  otherwise  treated  as,  and  is  executed  as,  a  will  (see  Robertson  v. 
Smith,  L.  R.,  2  P.  &  M.  43),  and  the  dispositions  are  not  to  take  effect 
until  after  the  death  of  the  person  making  them  {Habergham  v.  V'ui- 
cent,  2  Ves.  jun.  204,  231 ;  see  Re  Morgan,  L.  R.,  1  P.  &  M.  214  ; 
Cock  V.  Cooke,  ib.  241),  and  are  revocable.  See  Re  Robinson,  ib.  384  ; 
Goods  of  Coles,  L.  R.,  2  P.  &  M.  362. 

A  joint  will  is  valid  so  far  as  regards  the  property  of  each  testator, 
and  will  be  entitled  to  probate  on  his  death  (Re  Stracey,  1  Dea.  Ecc. 
Rep.  6),  unless  it  is  to  take  effect  on  the  death  of  all  the  joint  testators 
{Goods  of  Rain e,  1  S.  &  T.  144) ;  in  which  case  probate  will  be  granted 
on  the  death  of  all.     See  Goods  of  Love  grove,  2  S.  &  T.  453. 

It  may  be  contingent,  and  will  in  general  take  effect  or  not,  accord- 
ing as  the  contingency  does  or  does  not  happen,  as  if  it  is  to  take 
effect  if  the  testator  die  on  a  particular  journey  {Goods  of  Porter, 
L.  R.,  2  P.  &  M.  22  ;  Goods  of  Robiyison,  ib.  171 ;  comp.  Goods  of 
Mayd,  6  P.  D.  17) ;  and  evidence  of  subsequent  adherence  to  the  will 
after  his  return,  is  inadmissible.  Roberts  v.  Roberts,  8  Jur.,  N.  S. 
220.  But  if  such  a  will  be  made  before  the  journey  and  executed  on 
the  return  of  the  testator,  it  will  be  valid.  Goods  of  Caicthron,  10 
Jur.,  N.  S.  51 ;  comp.  Burton  v.  Collingwood,  4  Hagg.  176  ;  and  Re 
Dobson,  L.  R.,  1  P.  &  M.  88  ;  and  Goods  of  Martin,  ib.  380.  A  joint 
will  by  husband  and  wife  in  case  they  should  die  at  one  and  the  same 
time  and  by  one  and  the  same  accident,  is  dependent  upon  a  contingency 
which,  if  it  does  not  happen,  is  inoperative  even  to  revoke  a  previous 
will.  Goods  of  Hugo,  2  P.  D.  73.  An  option  may  be  given  to  a  per- 
son named  by  the  testator,  in  certain  cases,  to  decide  whether  a  paper 
shall  be  testamentary  or  not.     Goods  of  Smith,  L.  R.,  1  P.  &  M.  717. 

A  settlement  reserving  a  life  interest  in  the  settled  property,  with 
limitations  over  after  the  settlor's  death,  is  not  testamentary  merely 
because  the  settlement  contains  a  power  of  revocation.  Tompson  v. 
Browne,  3  M.  &  K.  32. 

Several  Papers  or  Documents.]  A  will  may  consist  of  several  dis- 
tinct papers  or  documents  written  and  dated  at  different  times,  and 
one  execution  and  memorandum  of  attestation  will  apply  to  all.  See 
Marsh  v.  Marsh,  1  S.  &  T.  523  ;  Cook  v.  Lambert,  3  S.  &  T.  46  ;  Re 
Cattrall,  ib.  419.  Parol  evidence  is  admissible  of  the  circumstances 
under  which  the  several  documants  were  written.  Blrks  v.  Birks,  4 
S.  &  T.  23.  There  is  a  legal  presumption  that  papers  bound  together 
and  constituting  the  will,  as  found  at  testator's  death,  were  so  bound 
together  at  the  time  of  execution  and  attestation,  which  is  not  rebutted 
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by  the  circumstance  that  one  sheet  had  been  removed  and  another 
substituted  for  it.  Rees  v.  Bees,  3  P.  &  M.  84.  Statements  of  a  tes- 
tator, whether  made  before  or  after  the  execution  of  the  will,  are 
admissible  to  show  what  papers  constitute  the  will.  Gould  v.  Lakes, 
6  P.  D.  1. 

The  will  may  refer  to  some  deed  or  document  which  is  no  part  of, 
but  may  be  incorporated  with  it,  if  the  deed,  &c.,  be  clearly  identified. 
Hahergham  v.  Vincent,  2  Ves.  jun.  204  ;  Goods  of  Stewart,  3  S.  &  T. 
192 ;  Goods  of  Gill,  L.  E.,  2  P.  &  M.  6 ;  Goods  of  Mercer,  ib.  91. 
The  deed  or  document  must  be  referred  to  or  connected  with  the  will 
{Goods  of  Pearse,  L.  E.,  1  P.  &  M.  382) ;  and  must  be  proved  to  have 
been  written  before  the  will  or  codicil  was  made.  Goods  of  Willesford, 
3  Cur.  77 ;  see  Alle7i  v.  Maddock,  11  Moo.  P.  C.  427 ;  Goods  of  Brewis, 
10  Jur.,  N.  S.  593 ;  Re  Watkins,  L.  E.,  1  P.  &  M.  19 ;  Re  Sunder- 
land, ib.  198  ;  Re  Dallow,  ib.  189  ;  Singleton  v.  Tomlinson,  3  App.  C. 
404.  But  a  reference  in  a  duly  executed  testamentary  paper  to  a 
document  as  a  will  which  is  not  testamentary,  does  not  alone  entitle 
it  to  probate.  Goods  of  Hubbard,  L.  E.,  1  P.  &  M.  53.  Where  two 
documents  are  referred  to,  but  one  only  is  found,  effect  will  be  given 
tb  that.     Dickinson  v.  Stidolph,  11  C.  B.,  N.  S.  841. 

When  an  instrument  is  thus  referred  to,  it  is  necessary  to  take  pro- 
bate of  it  if  invalid  or  inoperative  without  probate  {Sheldon  v.  Sheldon, 
1  Bob.  81),  but  not  otherwise  {Goods  of  Sibthorp,  L.  E.,  1  P.  &  M. 
106) ;  though,  even  in  such  a  case,  there  will  be  a  title  to  probate 
if  required  (see  Sheldon  v.  Sheldon,  sup. ;  and  Goods  of  Daniell,  8 
P.  D.  14),  as  where  a  trust  deed  is  referred  to  and  the  property  under 
the  will  is  given  upon  the  same  or  similar  trusts.  See  ib. ;  Goods  of 
Dundas,  9  Jur.,  N.  S.  360;  Pybus  v.  Cottell,  30  Bea.  106;  Ord  v. 
Ord,  L.  E.,  2  Eq.  393.  Where  probate  of  an  extrinsic  but  incor- 
porated document  is  necessary,  the  original,  if  the  parties  have  it, 
must  be  delivered  into  the  Probate  Court  {Re  Pewtner,  4  No.  Ca. 
479) ;  in  other  cases  a  copy  of,  or  extracts  from,  or  date  and  other 
descriptive  particulars  of  it.  Sheldon  v.  Sheldon,  sup. ;  Re  Marq. 
Jjansdoivne,  3  S.  &  T.  194.  And  with  reference  to  the  rule  laid 
down,  or  supposed  to  be  laid  down,  in  Sheldon  v.  Sheldon,  sup.,  it 
has  been  held,  that  where  an  instrument,  e.g.,  a  settlement,  incom- 
plete as  to  part  of  the  property  comprised  in  it,  is  subsequently  con- 
firmed by  the  will  of  the  settlor,  the  confirmation  perfects  the 
settlement,  if  clearly  identified  by  the  will,  without  probate  of  the 
settlement  being  obtained,  but  that  the  confirmation  operates  as  a 
testamentary  instrument,  so  that  the  doctrines  of  ademption  and 
lapse  apply.     Bizsey  v.  Flight,  3  Ch.  D.  269. 

A  testator  cannot,  directly  or  indirectly,  reserve  a  power  to  himself 
by  will  duly  executed  to  dispose  of  property  by  a  subsequent  un- 
attested instrument.  Habergham  v.  Vincent,  2  Ves.  jun.  204 ;  Rose 
V.  Cunynghame,  12  Ves.  29  ;  Whytall  v.  Kay,  2  M.  &  K.  765 ;  John- 
son V.  Ball,  5  De  G.  &  S.  85.  But  if  the  disposition  is  complete, 
though  the  person  to  take  under  it  may  be  unascertained  at  the  time 
of  the  making  of  the  will,  or  may  have  to  be  ascertained  by  means  of 
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some  future  act  of  the  testator,  the  gift  will  be  effectual.  Stubhs 
V.  Sargon,  3  M.  &  C.  507.  And  under  the  old  law,  as  an  exception 
to  the  general  rule,  a  general  charge  of  legacies  on  freehold  estate  by 
will  duly  attested  to  pass  such  estate,  was  extended  to  legacies 
bequeathed  by  a  codicil,  but  not  executed  so  as  to  affect  real  estate. 
Masters  v.  Masters,  1  P.  W.  421 ;  Coverdale  v.  Lewis,  8  Jur.  N.  S. 
351.  Also,  since  the  act,  if  a  testator  states,  and  the  fact  is  so,  that 
he  has  instructed  his  residuary  legatee  how  a  particular  sum  is  to  be 
applied,  a  trust  will  be  created,  which  the  residuary  legatee  is  bound 
to  perform.     Att.-Gen.  v.  Dillon,  13  Ir.  Ch.  R.  127. 

Will  and  GodicilJ]  Under  the  old  law,  where  a  will  or  codicil  was 
unattested,  a  subsequent  codicil  duly  attested  and  expressly  referring 
to  the  prior  unattested  will  or  codicil,  rendered  it  valid  {Doe  v. 
Evans,  1  Cr.  &  M.  42),  whether  written  on  the  same  paper  or  not. 
Aaron  v.  Aaron,  3  De  G.  &  Sm.  475  ;  see  Allen  v.  Maddock,  11 
M.  P.  C.  427.  For  any  instrument  which  is  in  existence  before  the 
will  may  be  incorporated  with  it.  And  an  attested  codicil  not  re- 
ferring to  the  unattested  will  or  prior  codicil,  but  written'  on  the  same 
paper,  would  formerly  have  rendered  it  valid  {Guest  v.  Willasey, 
3  Bing.  614) ;  but  this  rule  is  altered  now.  lie  Phelps,  6  No.  Ca. 
695;  see  Goods  of  Drummond,  2  S.  &  T.  8. 

With  reference  to  unattested  codicils,  and  then  a  subsequent 
attested  codicil  not  referring  to  them,  but  confirming  the  will,  under 
the  old  law  the  unattested  codicils  would  have  been  rendered  valid 
{Croshie  v.  McDowal,  4  Ves.  610 ;  Gordon  v.  Ld.  Reay,  5  Sim.  27 1 ; 
Croker  v.  Marq.  of  Hertford,  4  Moo.  P.  C.  389),  unless,  perhaps, 
where  the  attested  codicil  referred  to  the  will  only  and  by  its  date. 
See  Burton  v.  Neivherry,  1  Ch.  D.  234.  Cons,  the  observations  in 
Green  v.  Tribe,  9  Ch.  D.  231.  Under  the  new  law  a  codicil  referring 
to,  and  confirming  a  prior  will  only,  confirms  all  prior  duly  attested 
codicils,  ib. ;  but  a  reference  only  to, .  and  confirmation  of  a  prior  will, 
or  even  a  prior  will  and  codicils,  will  not  in  general  render  a  prior  un- 
attested codicil  valid.  But  if  there  is  only  one  unattested  codicil,  a 
subsequent  attested  codicil,  described  as  "  another  codicil,'''  confirms 
the  first.  Ingoldby  v.  Ingoldby,  4  No.  Ca.  493.  See  Stockil  v. 
Punshon,  6  P.  D.  9.  An  unattested  alteration  in  a  will  is  not  rendered 
valid  by  a  codicil  referring  to  the  will,  unless  the  alteration  be  referred 
to,  or  proved  to  have  been  made  before  the  codicil.  Lushington  v. 
Onslow,  6  No.  Ca.  183.  Where,  since  the  act,  an  invalid  will  was 
written  on  a  sheet  of  paper,  and  under  it  a  duly  executed  codicil, 
beginning  with  the  words  "  this  is  a  codicil  to  the  last  will  of  me," 
&c.,  the  will  was  held  to  be  incorporated  in  the  codicil.  Goods  of 
Heathcote,  6  P.  D.  30.  In  general,  where  a  will  and  codicil 
have  been  in  existence,  and  the  will  has  been  revoked,  probate 
will  not  be  granted  of  the  codicil  unless  the  court  is  satisfied 
that  it  was  intended  to  operate  separately.  Re  Greig,  L.  R.,  1  P. 
&  M.  72 ;  see  Black  v.  Johling,  ib.  685 ;  Goods  of  Savage,  L.  R., 
2  P.  &  M.  78. 

4  N  2 


1270  WILLS. 

Probate.]  It  was  laid  down  in  Giuirdhouse  v.  Blackburn,  L.  R., 
1  P.  &  M.  109,  116,  that  to  entitle  a  will,  subject  to  the  1  Vict.  c.  26, 
to  probate — -1.  The  testator  must  have  known  and  approved  of  its 
contents  when  he  signed  it.  2.  Privid  facie  his  execution  of  it  is 
proof  of  such  knowledge  and  approval.  3.  Notwithstanding  his 
knowledge  and  approval,  the  paper  may  be  rejected  on  clear  evidence 
that  he  did  not  intend  it  to  operate  as  a  will.  4.  So  if  fraud  has  been 
practised  on  him.  5.  Subject  to  the  4th  proposition,  the  execution 
by  the  testator,  and  proof  of  his  knowledge  of  the  contents,  by  reading 
or  otherwise,  is  conclusive  evidence  of  approval.  6.  These  rules 
apply  to  part  as  well  as  the  whole  of  a  will.  In  Fulton  v.  Andrew, 
L.  E.,  7  H.  L.  448,  464,  Lord  Cairns,  L.G.,  cited  the  3rd,  4th,  and 
5th  of  these  rules  without  any  positive  expression  of  approval  or  dis- 
approval. So,  Lord  O'Hagan,  ib.,  p.  475.  But  as  to  the  5th  rule, 
Fulton  V.  Andrew  (sup.),  shows  that  it  cannot  be  accepted  in  an 
unqualified  sense.  There  a  jury  found  that  the  testator  being  of 
sound  mind  knew  and  approved  of  the  contents  of  the  will,  but  not  of 
the  residuary  clause  in  it ;  it  was  held,  that  probate  could  not  issue  of 
the  residuary  clause.  Even  where  the  testator  has  had  the  will  read  over 
to  him,  and  is  competent  in  mind,  there  is  no  unyielding  rule  of  law 
(especially  where  the  ingredient  of  fraud  enters  into  the  case)  that  all 
farther  inquiry  is  shut  out.  Ib.  No  doubt,  however,  as  a  general 
rule,  where  a  will  is  read  by  or  to  a  testator  of  sound  mind,  it  cannot 
after  his  death  be  questioned.  Ib.  p.  462  ;  see  Atter  v.  Atkinson,  L.  E., 
1  P.  &  M.  665.  If  a  testator  has  given  instructions  for  his  will,  and 
it  is  prepared  in  accordance  with  them,  it  will  be  valid,  though  at  the 
time  of  execution  the  testator  merely  recollects  that  he  has  given  those 
instructions,  but  believes  that  the  will  which  he  is  executing  is  in 
accordance  with  them.  Parker  v.  Felgate,  8  P.  D.  171.  As  to  the 
rules  affecting  wills  not  subject  to  the  1  Vict.  c.  26,  so  as  to  entitle 
them  to  probate,  see  Guardhouse  v.  Blackburn,  sup.,  p.  115. 

The  contents  of  a  lost  will,  like  those  of  any  other  lost  instrument, 
may  be  proved  by  secondary  evidence.  Brmcn  v.  Brown,  8  E.  &  B. 
876 ;  Sugden  v.  Lord  St.  Leonards,  1  P.  D.  (C.  A.)  154.  Declara- 
tions, written  or  oral,  made  by  a  testator,  both  before  and  after  the 
execution  of  his  will,  are,  in  the  event  of  its  loss,  admissible  as 
secondary  evidence  of  its  contents  (Mellish,  L.J.,  dissenting  as  to 
declarations  made  after  the  execution  of  the  will).  Ib.,  overruling 
Quick  V.  Quick,  3  Sw.  &  Tr.  442.  The  contents  of  a  lost  will  maybe 
proved  by  the  evidence  of  a  single  witness,  though  interested,  whose 
veracity  and  competency  are  unimpeached.  When  the  contents  of  a 
lost  will  are  not  completely  proved,  probate  will  be  granted  to  the 
extent  to  which  they  are  proved.  Ib.  See  Moore  v.  Whitehouse,  3 
S.  &  T.  567  ;  Burls  v.  Burls,  L.  E.,  1  P.  &  M.  472  ;  Johison  v. 
Lyforcl,  ib.  546 ;  Sly  v.  Sly,  2  P.  D.  91.  The  Court  of  Probate  has 
no  jurisdiction  to  grant  probate  of  a  will  relating  wholly  to  real  estate. 
Goods  of  Drummond,  2  S.  &  T.  11 ;  Goods  of  John  Bootle,  L.  E.,  3 
P.  &  M.  177.  A  will  of  a  married  woman  made  during  coverture, 
under  a  power,  and  disposing  of  real  property  only,  is  not  entitled 
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to  probate,  though  there  is  an  appointment  of  executors.  But 
where  freehold  property  is,  by  the  doctrine  of  equitable  conversion,  to 
be  considered  as  personalty,  it  is  liable  to  probate  and  legacy  duty, 
and  a  will  disposing  of  it  is  entitled  to  probate.  In  the  Goods  of 
Gunn,  9  P.  D.  242 ;  see  In  the  Goods  of  Jane  Burden,  L.  R.,  1 
P.  &  M.  325 ;  Brownrigg  v.  Pike,  7  P.  D.  61. 

The  Judicature  Acts  do  not  alter  the  jurisdiction  of  the  Court  of 
Probate  in  non-contentious  matters.    Goods  of  Tomlinson,  6  P.  D.  209. 

The  grant  of  probate  by  the  Ecclesiastical  or  Probate  Court  is  decisive 
that  the  instrument  of  which  the  probate  is  granted  is  testamentary, 
so  far  as  relates  to  personalty,  though  the  effect  and  construction 
are  for  the  temporal  courts.  Gann  v.  Gregory,  3  D.,  M.  &  G.  777. 
But  the  grant  of  probate  of  a  will  of  real  estate  does  not  prove  that  it 
is  of  a  testamentary  character.  Hume  v.  Eundell,  6  Madd.  331 ; 
Bonser  v.  Bradshaw,  5  Jur.,  N.  S.  86.  The  original  will  may  be 
looked  at,  whether  of  realty  or  personalty,  to  determine  the  construc- 
tion. Manning  v.  Purcell,  7  D.,  M.  &  G.  55  ;  Compton  v.  Bloxham, 
2  Coll.  201 ;  see  Gann  v.  Gregory,  sup.  Where  a  will  is  in  execution  of 
a  power,  the  Court  of  Probate  merely  considers  whether  the  instrument 
is  testamentary,  and  as  such  entitled  to  probate,  without  reference  to 
any  question  as  to  the  due  execution  of  the  power.  Barnes  v.  Vincent, 
5  M.  P.  C.  201.  By  the  Probate  Act,  20  &  21  Vict.  c.  77,  after 
citation  of  the  heir  and  other  persons  interested,  and  proof  in  solemn 
form,  the  probate  has  the  same  effect  with  regard  to  realty  as  to  per- 
sonalty, ss.  61,  62.  See  Campbell  v.  Lucy,  L.  R.,  2  P.  &  M.  209. 
The  Probate  Division  has  exclusive  jurisdiction  to  revoke  probate  of  a 
will.  Priestman  v.  Thomas,  9  P.  I).  70.  Although  the  Chancery 
Division  has  no  jurisdiction  to  revoke  the  probate  of  a  will,  it  has  to 
decide  that  it  is  a  forgery.  Per  Cotton,  L.J.,  Priestman  v.  Thomas, 
9  P.  D.  210,  214.  In  questions  between  devisees  under  a  will,  the 
decree  will  be  without  prejudice  to  the  rights  (if  any)  of  the  heir  if  he 
does  not  appear.     Atkinson  v.  Holtby,  10  H.  L.  C.  313. 

A  hill  did  not  he  by  the  heir  to  set  aside  a  fraudulent  will,  the 
remedy  being  at  law  {Jones  v.  Gregory,  2  D.,  J.  &  S.  83) ;  or  as  it 
would  seem  in  the  Probate  Court  {Allen  v.  Macpherson,  1  H.  L.  C. 
191).  As  to  force  and  threats  being  used  to  prevent  a  person  making 
a  will,  see  Betts  v.  Doughty,  5  P.  D.  26. 
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STATUTORY  PROVISIONS   AS   TO   EXECUTION   AND    ATTESTATION. 
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Enact'ments.]  The  gradual  extension  of  the  testamentary  power, 
and  the  statutes  regulating  the  exercise  of  the  power,  have  been 
adverted  to  in  Chap.  II.  In  this  chapter  the  provisions  now  in  force, 
which  prescribe  the  formalities  according  to  which  wills  are  required 
to  be  executed,  will  be  considered.  The  Statute  of  Frauds  (29  Car.  2, 
c.  3,  s.  6)  still  applies  to  wills  not  coming  within  the  1  Vict.  c.  26, 
and  amending  acts.  By  the  29  Car.  2,  c.  3,  s.  6,  all  devises  and 
bequests  of  any  lands  or  tenements  shall  be  in  writing,  and  signed  by 
the  party  so  devising  the  same,  or  by  some  other  person  in  his 
presence  and  by  his  express  directions,  and  shall  be  attested  and 
subscribed  in  the  presence  of  the  said  devisor  by  three  or  four  credible 
witnesses,  or  else  they  shall  be  utterly  void. 

By  the  1  Vict.  c.  26,  s.  9  (affecting  wills  made  on  and  after 
1st  January,  1838,  s.  34,  and  comprising  real  and  personal  estate  of 
every  hind,  ss.  1,  3),  no  will  shall  be  valid  unless  in  writing,  and 
signed  at  the  foot  or  end  thereof  (or  at,  after,  folloiuitig ,  inider,  beside, 
or  opposite  to  the  end,  15  &  16  Vict.  c.  24,  which  applies  to  existing 
wills  of  which  probate  has  not  been  granted)  by  the  testator  or  by 
some  other  person  in  his  presence  and  by  his  direction,  and  sttch 
signature  shall  he  made  or  acknowledged  by  the  testator  in  the  presence 
of  tivo  or  more  witnesses  present  at  the  same  time ;  and  such  witnesses 
shall  attest  and  shall  subscribe  the  will  in  the  presence  of  the  testator, 
but  no  form  of  attestation  shall  be  necessary.  The  15  &  16  Vict.  c.  24, 
also  contains  provisions  giving  effect  to  the  signature  of  the  testator, 
although  it  is  not  immediately  after  the  end,  or  there  may  be  a  blank 
space  between  it  and  the  last  word  of  the  will,  or  that  it  is  in  the 
testimonium,  or  attestation,  clause,  or  follows,  is  after,  under,  or 
beside,  the  names  of  the  witnesses  or  on  part  of  the  will  whereon  no 
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clause  or  disposing  part  is  above  it,  but  it  is  not  operative  to  give 
effect  to  anything  underneath  or  following  it,  s.  1. 

Signature  by  the  Testator  or  some  other  Person,  tfecj  This  is 
common  to  both  statutes.  A  signature  by  mistake,  of  the  wrong  will, 
which  is  not  in  fact  the  will  of  the  testator,  has  no  effect.  Goods  of 
Hunt,  L.  E.,  3  P.  &  M.  250.  Where  an  intended  will  was  written  in 
duplicate,  one  copy  of  which  was  signed  only  by  the  deceased,  and  the 
other  only  by  the  attesting  witnesses,  it  was  held  that  neither  paper 
was  entitled  to  probate.     Goods  of  Hatton,  6  P.  D.  204. 

A  mark  is  sufficient  {Baker  v.  Dening,  8  A.  &  E.  94;  Jenkyns  v. 
Gaisford,  9  Jur.,  N.  S.  630),  although  the  testator  is  wrongly  named. 
Goods  of  Clarke,  1  S.  &  T.  22 ;  Goods  of  Douce,  2  S.  &  T.  593. 
Signature  by  an  assumed  name  is  equivalent  to  a  mark.  Re  Redding, 
2  Rob.  339.  Sealing,  however,  is  not  a  signature.  Wright  v.  Wake- 
ford,  17  Yes.  459.  The  testator's  hand  may  be  guided.  Wilson  v. 
Beddard,  12  Sim.  28.  The  other  person  mentioned  in  the  statutes 
may  be  one  of  the  witnesses  {Goods  of  Bailey,  1  Cur.  914),  who  may 
sign  his  own  name  instead  of  that  of  the  testator.     Goods  of  Clark, 

2  Cur.  329.  One  signature  only  is  required,  and  it  is  immaterial  that 
the  will  refers  to  all  the  sheets  as  being  signed,  when  in  fact  they  are 
not.  Winsor  v.  Pratt,  2  Br.  &  B.  650  ;  see  Marsh  v.  Marsh,  1  S.  &  T. 
628.  The  contents  of  separate  sheets  must  be  such  as  to  connect 
them  with  each  other.     See  Goods  of  Pearse,  L.  R.,  1  P.  &  M.  382. 

Under  the  Statute  of  Frauds,  the  signature  might  have  been  in  any 
part  of  the  will,  for  instance,  at  the  commencement,  as  "  I,  A.  B., 
make,  &c."  Lcmayne  v.  Stanley,  3  Lev.  1 ;  Cooky. Parsons,  Pr.  Ch. 
184.  But  this  is  insufficient  under  the  present  law.  The  signature, 
however,  may  be  on  a  piece  of  paper  firmly  attached  to,  for  instance, 
pasted  on,  the  paper  on  which  the  will  is  written.     Cook  v.  Lambert, 

3  S.  &  T.  46.     See  Re  West,  32  L.  J.,  Pr.  182. 

A  signature  written  just  above  and  in  part  touching  the  last  line  of 
the  will  is  good.  Goods  of  Woodley,  3  S.  &  T.  429 ;  Re  Kimpton,  ib. 
■  427.  And  if  the  testator  himself  writes  the  attestation  clause,  and 
his  name  in  it,  that  will  be  sufficient.  Goods  of  Walker,  2  S.  &  T. 
354 ;  Goods  of  Huckvale,  L.  R.,  1  P.  &  M.  375  ;  Goods  of  Casmore, 
ib.  653  ;  In  the  Goods  of  Pearn,  1  P.  D.  70.  And  see  further  as  to 
the  place  of  signatures.  Goods  of  Williams,  L.  R.,  1  P.  &  M.  4 ; 
Hunt  V.  Hunt,  ib.  209 ;  Goods  of  Coombs,  ib.  302  ;  Goods  of  Pudde- 
phatt,  L.  R.,  2  P.  &  M.  97 ;  Goods  of  Archer,  ib.  252 ;  Goods  of 
Arthur,  ib.  273.     Publication  is  not  necessary.     1  Vict.  c.  26,  s.  13. 

It  was  not  necessary,  under  the  Statute  of  Frauds,  to  sign  in  the 
presence  of  the  witnesses.  An  acknowledgment  by  the  testator  of 
signature,  or  of  the  will  being  his  will,  to  the  witnesses  collectively  or 
to  each  separately,  was  sufficient.  Ellis  v.  Smith,  1  Ves.  jun.  11 ; 
Westbeech  v.  Kennedy,  1  V.  &  B.  362.  An  express  acknowledgment 
even  was  unnecessary.  If  the  testator  requested  the  witnesses  to 
subscribe  the  memorandum  of  attestation,  or  the  like,  it  was  sufficient, 
though  they  neither  saw  the  signature,  nor  knew  the  nature  of  the 
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instrument.  White  v.  Br.  Museum,  6  Bing.  310.  By  the  recent  act, 
acknowledgment  of  signature  is  expressly  made  equivalent  to  signing, 
but  the  signature  or  acknowledgment  must  be  made  in  the  presence  of 
the  ivitnesses  present  at  the  same  time.  See  Be  Killick,  3  S.  &  T. 
578.  And  this  must  be  before  either  of  the  witnesses  sign.  Goods  of 
Summers,  2  Kob.  295  ;  Charlton  v.  Hindmarsh,  8  H.  L.  160.  But, 
as  before  the  act,  there  need  be  no  express  acknowledgment  where  the 
witnesses  see  or  are  able  to  see  the  signature.  Goods  of  Davis, 
3  Cur.  748 ;  Keigwin  v.  Keigwin,  ib.  607 ;  Goods  of  Pearsons, 
10  Jur.  N.  S.  372.  The  witnesses  must  at  the  time  of  the  acknow- 
ledgment see  or  have  the  opportunity  of  seeing  the  testator's  signature. 
Blake  v.  Blake,  7  P.  D.  102  ;  see  Inglesant  v.  Inglesant,  3  P.  &  M.  172. 
An  acknowledgment  by  gestures  is  sufficient.  Re  Davies,  2  Rob. 
337.  But  there  must  be  an  acknowledgment  of  some  kind.  Morritt 
v.  Douglas,  L.  R.,  3  P.  &  M.  1 ;  comp.  Inglesant  v.  Inglesant,  3  P.  & 
M.  172.  And  on  a  re-execution  an  acknowledgment  by  the  testator  of 
his  old  signature  is  sufficient.  Goods  of  Deivell,  17  Jur.  1130.  See, 
post.  Evidence  of  Attesting  Witnesses. 

Attestation  and  Subscription  of  Witnesses.']  The  Statute  of 
Frauds  required  three  or  more  witnesses,  and  that  they  should  be 
credible,  that  is,  not  disqualified  by  mental  imbecility,  crime,  or 
interest  (see  ante,  p.  1265,  as  to  interest).  Now,  two  witnesses  (the 
statute  does  not  say  credible)  are  sufficient,  and  a  will  is  not  affected 
by  the  incompetency  of  an  attesting  witness  (1  Vict.  c.  26,  s.  14) ;  or 
by  reason  of  his  being  a  creditor  (s.  16),  or  executor  (s.  17),  or,  as  we 
have  seen,  a  devisee  or  legatee  {ante,  p.  1265) ;  in  other  respects  the 
requirements  of  the  two  statutes  are  the  same,  that  the  witnesses 
shall  attest  and  subscribe  the  will  in  the  presence  of  the  testator.  A 
mark  is  a  sufficient  subscription.  Goods  of  Ashmore,  3  Cur.  756.  A 
seal  would  seem  not  to  be.  See  Goods  of  Byrd,  ib.  117,  sed  qu.  if 
affixed  as  a  mark  with  the  intention  of  attesting. 

Initials  would  seem  sufficient,  where  affixed  as  attesting  the  execution. 
Goods  of  Christian,  2  Rob.  110.  And  if  the  witness  signs  in  a 
different  name  from  his  own  it  is  sufficient,  if  intended  to  represent 
his  own  name  {Goods  of  Olliver,  2  Spinks,  Ecc.  &  Adm.  Rep.  57),  or 
if  he  merely  describes  himself  as  "servant,"  without  writing  his 
name  at  all  {Goods  of  Sperling,  3  S.  &  T.  272),  but  otherwise  if  he 
signs  in  the  name  of  another,  but  without  intending  it  to  represent  his 
own  signature.  Pryor  v.  Pryor,  29  L.  J.,  Prob.  114 ;  see  Goods  of 
Eynon,  L.  R.,  3  P.  &  M.  92. 

The  hand  may  be  guided  {Goods  of  Frith,  1  S.  &  T.  8),  or  the  name 
written  by  another,  the  witness  holding  the  top  of  the  pen.  Lewis  v. 
Lewis,  2  S.  &  T.  153.  The  witnesses  need  not  sign  in  the  presence 
of  each  other  even  under  the  recent  act.  Faulds  v.  Jackson, 
6  No.  Ca.  Sup.  1 ;  Goods  of  Webb,  1  Deane  &  Sw.  1.  On  a  re- 
execution,  the  testator  may  acknowledge  his  old  signature.  Goods  of 
Dewell,  17  Jur.  1130.  But  the  re-attestation  by  the  witnesses  must 
be  as  formal  as  the  attestation.     It  is  not  sufficient  for  them  to  go 
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over  their  signatures  again  with  a  dry  pen,  or  the  Hkc.     Re  Trevanion, 

2  Eob.  311 ;  Charlton  v.  Hindmarsh,  8  H.  L.  C.  160.  The  signa- 
tures of  the  witnesses  may  be  in  any  part  of  the  will  {Roberts  v. 
Phillips,  4  E.  &  B.  450),  if  written  with  the  intention  of  attesting  the 
signature  of  the  testator  {Phipps  v.  Hale,  L.  R.,  3  P.  &  M.  166 ; 
see  Goods  of  Dilkes,  ib.  164),  though  if  any  part  of  the  will  follows  the 
signatures,  it  must  be  proved  that  it  was  written  before  they  attested 
{Goods  of  Jones,  1  No.  Ca.  396) ;  and  they  must  subscribe  for  the 
purpose  of  attesting  the  testator's  signature.  Goods  of  Wilson, 
L.  R.,  IP.  &  M.  269  ;  see  Griffiths  v.  Griffiths,  L.  R.,  2  P.  &  M.  300  ; 
Goods  of  Braddock,  1  P.  D.  433,  and  cases  sup. ;  comp.  Goods  of 
Haddock,  L.  R.,  3  P.  &  M.  169. 

No  form  of  attestation  was  necessary  under  the  old  law  {Doe  v. 
Davies,  9  Q.  B.  648),  and  is  now  expressly  dispensed  with.  1  Vict. 
c.  26,  s.  9.  Where  there  is  no  formal  attestation  clause  to  a  testa- 
mentary paper,  and  no  affirmative  evidence  that  at  the  time  of  execution 
the  deceased's  name  was  on  the  paper,  the  mere  production  of  it  to 
witnesses  with  a  request  that  they  will  sign  it  as  a  paper,  is  not  in 
itself  sufficient  to  justify  the  court  in  drawing  the  inference  that  it 
was   already   signed  by  the  deceased.     Fischer  v.  Popham,  L.  R., 

3  P.  &  M.  '246 ;  see  Ilott  v.  Gencje,  4  Moo.  P.  C.  265 ;  Pearson  v. 
Pearson,  2  P.  &  M.  45 1 .  Where  in  an  attestation  clause  of  a  third 
codicil  it  was  stated  by  mistake  that  the  first  codicil  was  cancelled,  it 
was  held  that  an  attestation  clause  forms  no  part  of  a  codicil,  and  that 
therefore  the  first  codicil  must  be  admitted  to  probate.  In  the  Goods 
of  M.  E.  J.  Atkinson,  8  P.  D.  165. 

Where  there  is  a  proper  form  of  attestation,  probate  is  granted  as  of 
course,  though  if  the  facts  stated  are  contested  they  must  be  proved. 
Croft  V.  Croft,  4  S.  &  T.  10 ;  see  Vinnicombe  v.  Butler,  3  ib.  580.  If 
there  is  no  form  of  attestation,  or  an  insufficient  one,  an  affidavit  of  an 
attesting  witness  that  the  statute  has  been  complied  with  is  necessary 
(see  Goods  of  Latham,  10  Jur.,  N.  S.  620),  unless  such  proof  cannot 
be  procured,  in  which  case  due  execution  would,  in  general,  be 
presumed.     See  Re  Seagram,  3  No.  Ca.  486. 

The  evidence  of  the  attesting  witnesses,  or  either  of  them,  against 
the  due  execution,  may  be  rebutted.  Bayliss  v.  Sayer,  3  No.  Ca.  22 ; 
see  Cregreen  v.  Willoughby,  6  Jur.,  N.  S.  590.  It  has  been  held  that 
if  they  have  no  recollection,  the  court  will  decide  upon  the  probabilities 
of  the  case.  Givillim  v.  Gicillim,  3  S.  &  T.  200;  Vinnicombe  v. 
Butler,  ib.  580  ;  Wright  v.  Rogers,  L.  R.,  1  P.  &  M.  678 ;  and  that 
the  witnesses  need  not  know  the  nature  of  the  document  they  attest, 
and  that  it  is  not  necessary  that  they  should  see  the  actual  signature 
of  the  testator.  Smith  v.  Sm.ith,  L.  R.,  1  P.  &  M.  143  ;  see  Blake  v. 
Knight,  3  Curt.  547  ;  Cooper  v.  Beckett,  ib.  649 ;  4  Moo.  P.  C.  419  ; 
Lloyd  V.  Roberts,  12  Moo.  P.  C.  165  ;  Beckett  v.  Howe,  L.  R., 
2  P.  &  M.  1 ;   Wright  v.  Sanderson,  9  P.  D.  149. 

The  testator  must  be  conscious  when  the  witnesses  sign.  Right  v. 
Price,  Doug.  241.  The  signature  of  the  witnesses  need  not  necessarily 
be  affixed  in  the  same  room  where  the  testator  is,  where  there  are  two 
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rooms  opening  into  each  other,  or  where  the  testator  and  witnesses  are 
so  placed  that  he  can  see  them;  but  he  must  be  aware  of  their 
presence,  and  they  of  his.  See  Casso7i  v.  Dade,  1  B.  C.  C.  99 ; 
Norton  v.  Bazett,  1  Deane  &  Sw.  259  ;  Goods  of  Killick,  3  S.  &  T. 
578  ;  Goods  of  Trimnell,  11  Jur.,  N.  S.  248.  And  he  must  be  aware 
that  they  are  signing.  Jenner  v.  Ffinch,  5  P.  D.  106.  In  the  case  of 
a  blind  man,  his  position  must  be  such  that  he  could  see  the  witnesses 
sign,  if  he  had  his  eyesight.     Goods  of  Piercy,  1  Rob.  278. 

Nuncwpative  Wills.]  There  are  particular  wills  with  respect  to 
which  in  certain  cases  these  formalities  of  execution  are  dispensed  with. 
Verbal  wills,  usually  termed  nuncupative  wills,  were  in  certain  special 
cases  valid  under  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  19.  Now 
such  wills,  or  simple  unattested  writings,  are  only  good  when  made  by 
soldiers,  mariners,  and  seamen,  under  special  acts  of  parliament,  and 
when  so  made  are  expressly  exempted,  as  regards  personal  estate,  from 
the  operation  of  1  Vict.  c.  26,  by  ss.  11, 12.  A  letter  or  other  paper  of 
a  soldier,  &c.,  is  a  good  will  under  the  special  acts.  Goods  of  Parker, 
2  S.  &  T.  375.  A  surgeon  in  the  navy  is  within  the  acts.  Re  Saunders, 
L.  E.,  1  P.  &  M.  16  ;  see  Goods  of  Thome,  4  S.  &  T.  36.  The  wills 
of  seamen  and  mariners  are  now  further  regulated  by  the  28  &  29  Vict. 
c.  72 ;  and  see  Goods  of  M'Murdo,  L.  R.,  1  P.  &  M.  540.  See  further 
as  to  wills  of  this  description,  1  Wms.  Exors.,  8th  ed.,  117. 
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Marriage.']  Before  the  1  Vict.  c.  26,  as  a  general  rule,  marriage 
alone  operated  as  a  revocation  of  the  prior  will  of  the  wife  (Hodsden  v. 
Lloyd,  2  B.  C.  C.  534),  unless  made  under  a  power.  Logan  v.  Bell, 
1  C.  B.  872. 

Marriage  and  the  birth  of  a  child  revoked  the  prior  will  of  the 
husband  {Spraage  v.  Stone,  Amb.  721,  and  see  n.,  ib.  (1) ),  even 
where  the  will  contained  a  provision  for  the  wife,  if  he  married,  and 
children,  if  any,  of  the  marriage  {Re  Cadywold,  1  S.  &  T.  34) ;  and 
parol  evidence  of  intention  was  inadmissible  to  rebut  the  presumption 
of  revocation.     Marston  v.  Eoe,  8  A.  &  E.  14. 

Now,  by  the  1  Vict.  c.  26,  s.  18,  every  will  of  a  man  or  woman  is 
revoked  by  his  or  her  marriage  (except  a  will  made  in  exercise  of  a 
power  of  appointment,  when  the  real  or  personal  estate  thereby 
appointed  would  not,  in  default  of  such  appoiatment,  pass  to  his  or 
her  heir,  customary  heir,  executor  or  administrator,  or  the  person 
entitled  as  his  or  her  next  of  kin  under  the  Statute  of  Distributions). 
See  Goods  of  Fenwick,  L.  R.,  1  P.  &  M.  319 ;  Goods  of  McVicar, 
ib.  671. 

No  will  shall  be  revoked  by  any  presumption  of  intention  on  the 
ground  of  an  alteration  in  circumstances.     1  Vict.  c.  26,  s.  19. 

By  subsequent  Conveyance  and  Alteration  of  Estate.]  Under 
the  old  law  it  was  necessary  that  the  testator  should  be  seised  of  the 
very  same  estate  in  the  devised  real  property  both  at  the  time  of  the 
will  and  the  time  of  his  death.  Thus  a  devise  of  the  fee  was 
revoked  by  a  subsequent  conveyance  of  the  estate  to  trustees  for  a 
terni  to  secure  a  jointure,  though  it  was  re-limited  to  the  devisor  in 
fee,  subject  to  the  jointure  term.  Goodtitle  v.  Otivay,  2  H.  B.  516  ; 
Cave  V.  Holford,  3  Ves.  650.  This  doctrine,  however,  did  not  apply 
to  copyholds  {Vaicser  v.  Jeffery,  3  Russ.  479),  nor  to  a  devise  of  an 
estate  held  in  common  or  coparcenary,  where  afterwards  there  was  a 
partition  under  which  the  testator  took  in  severalty  part  of  the  very 
property  devised.   Luther  v.  Kidby,  3  P.  W.  170  b  ;  Knollys  v.  Alcock, 
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7  Ves.  564.  Neither  did  it  apply  to  the  devise  of  an  estate  which 
the  testator  subsequently  niortgaged.  Hall  v.  Dench,  1  Ver.  329  ; 
Baxter  y.  Dyer,  5  Ves.  656.  And  a  conveyance  in  trust  for  sale  and 
payment  of  debts  only  partially  revoked  a  prior  will  of  the  same 
property.  E.  Temple  v.  Dss.  Chandos,  3  Ves.  685.  Bankruptcy 
had  the  same  partial  effect ;  the  surplus,  after  payment  of  creditors, 
went  to  the  devisee.  Charman  v.  Charman,  14  Ves.  580.  But,  in 
these  excepted  cases,  if  the  testator  had  at  the  time  of  the  devise  a 
simple  estate  in  fee,  and  under  the  partition  deed  (Tickner  v.  Tickner, 
cited  8  Atk.  742  :  Grant  v.  Bridger,  L.  E.,  3  Eq.  847),  or  mortgage, 
or  trust  for  sale  (Harmood  v.  Oglander,  6  Ves.  199  ;  Hodges  v.  Green, 
4  Euss.  28),  there  was  a  limitation  creating  a  neiv  estate,  or  a  proviso 
for  redemption,  conferring  a  new  and  different  estate  on  the  devisor, 
for  instance,  to  such  uses  as  he  should  by  deed  or  will  appoint,  with 
remainder  to  him  in  fee,  the  will  was  revoked.  This,  however,  was 
not  the  case  if  the  re- conveyance  was  to  be  to  the  mortgagor  in  fee, 
or  to  such  uses  as  he  should  appoint.  Brain  v.  Brain,  6  Madd. 
221. 

Where  a  testator  having  an  equitable  estate  devised  it,  the  mere 
subsequent  conveyance  to  him  of  the  legal  estate,  exactly  co-extensive 
with  the  equitable  estate,  or,  as  it  is  often  expressed,  where  his 
equitable  was  simply  clothed  with  the  legal  estate,  there  was  no 
revocation.  As  where  a  person  subsequently  to  a  contract  of  purchase 
devised,  and  then  took  a  conveyance,  see  ante,  p.  1099,  and  see  the 
exceptions  to  the  rule  there  stated. 

Now  no  conveyance  or  other  act  subsequently  to  the  execution  of  a 
will, ^except  an  act  revoking  it,  prevents  the  operation  of  the  vrill  with 
respect  to  such  estate  or  interest  as  the  testator  has  power  to  dispose 
of  by  will  at  the  time  of  his  death.  1  Vict.  c.  26,  s.  23.  A  will 
operating  on  copyholds  is  not  revoked  or  affected  by  a  subsequent 
voluntary  covenant  to  surrender  (Taf/ia?)!  v.  Vernon,  7  Jur.,  N.  S. 
814) ;  though  a  devise  of  an  estate  is  revoked  by  a  subsequent  volun- 
tary settlement  of  the  same  estate.  Loivndes  v.  Norton,  33  L.  J., 
Ch.  583;  see  Pettinger  v.  Ambler,  L.  E.,  1  Eq.  510.  But  a  will  is 
not  revoked  by  a  subsequent  invalid  deed  affecting  to  dispose  of  the 
same  property  as  that  devised  by  the  will.  Ford  v.  De  Pontes,  30 
Bea.  572. 

By  subsequent  inconsistent  Will  or  Codicil.]  By  the  Statute  of 
Frauds  it  was  essential  to  the  revocation  of  a  will  of  realty,  by  a 
subsequent  wUl  or  codicil,  that  the  latter  should  be  signed  by  the 
testator  in  the  presence  of  three  or  four  witnesses  (s.  6).  WUls  of 
personalty  could  not  be  revoked  under  the  same  statute  merely  by 
parol,  but  might  have  been  by  writing  read  to  and  allowed  by  the 
testator,  and  proved  to  be  so  by  three  witnesses  at  least  (ib.,  s.  22). 
See  Ex  parte  Earl  of  Ilchester,  7  Ves.  848. 

Under  the  recent  act  a  revoking  will  or  codicil  must  be  executed  in 
the  same  manner  as  any  other  will  or  codicil  (s.  20).  The  revocation 
may  be  by  express  declaration  {Cottrell  v.  Cottrell,  L.  E.,  2  P.  &  M. 
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397  ;  see  Goods  of  Durance,  ih.  406 ;  Goods  of  Eustace,  8  P.  &  M. 
183) ;  or  by  a  subsequent  disposition  inconsistent  with  a  prior  gift ;  and 
formerly,  as  now,  a  mere  expression  of  an  intention  to  make  some 
after  disposition,  which  is  not  made,  is  no  revocation.  Thomas  v. 
Evans,  2  Ea.  488. 

A  will  pui-porting  to  be  the  last  ivill,  but  not  containing  an  express 
clause  of  revocation,  is  not  of  necessity  a  revocation  of  a  prior  will. 
Freeman  v.  Freeman,  5  D.,  M.  &  G.  704;  Cutto  v.  Gilbert,  9  Moo. 
P.  C.  131 ;  see  Lem.age  v.  Goodhan,  L.  R.,  1  P.  &  M.  57 ;  Pcttinqcr 
V.  Ambler,  L.  E.,  1  Eq.  510.  The  case  of  Plenty  v.  West,  1  Rob.  264, 
S.  C. ;  16  Bea.  173,  is  contra,  but  is  considered  to  be  overruled  on 
this  point.  See  Lemiige  v.  Goodban,  supra,  p.  61 ;  Goods  of  De  la 
Saussaye,  L.  R.,  3  P.  &  M.  42.  But  where  the  subsequent  will  pur- 
ports to  be  the  only  will,  it  may  be  a  revocation.  See  per  Bruce, 
L.J.,  5  D.,  M.  &  G.  710.  A  general  clause  in  a  will  revoking  all 
former  wills  revokes  a  prior  testamentary  appointment.  Sotheran  v. 
Dening,  20  Ch.  D.  99  ;  comp.  Goods  of  Merritt,  1  Sw.  &  Tr.  112  ; 
and  Goods  of  Joys,  4  Sw.  &  Tr.  214.  A  gift  of  property  to  one  person 
is  of  course  revoked  by  a  gift  in  a  subsequent  will  or  codicil  of  the 
same  property  to  another  {Kennode  v.  Macdonald,  L.  R.,  3  Ch.  584), 
for  in  such  a  case  there  is  a  manifest  inconsistency.  See  Dempsey  v. 
Lawson,  2  P.  D.  98,  ani  post.  Chapter  IX. 

But  if  there  is  no  inconsistency,  effect  will  be  given,  if  possible,  to 
all  the  testamentary  dispositions.  See  Plenty  v.  West,  6  C.  B.  201  ; 
16  Bea.  173.  Thus  a  specific  devise  of  property  by  one  will  is  not 
revoked  by  a  subsequent  will,  making  no  reference  to  the  property 
specifically  devised  (Free ;;ia ft  y.  Freeman,  5  D.,  M.  &  G.  704 ;  see 
the  judgment  of  Turner,  L.  J. ;  comp.  Parker  v.  Nickson,  9  Jur., 
N.  S.  451) ;  and  it  is  a  leading  principle  that  a  will  is  not  to  be 
varied  by  a  subsequent  will  or  codicil,  except  so  far  as  may  be 
absolutely  necessary  to  give  effect  to  the  latter.  Norman  v.  Kynaston, 
3  D.,  F.  &  J.  29 ;  Robertson  v.  Powell,  2  H.  &  C.  762 ;  Lemage  v. 
Goodban,  L.  R.,  1  P.  &  M.  57 ;  Swinton  y.  Bailey,  4  App.  C.  70; 
Goods  of  Petchell,  L.  R.,  3  P.  &  M.  153;  comp.  Goods  of  Eustace, 
ih.  183  ;  Hellier  v.  Hellier,  9  P.  D.  237.  Thus,  if  there  is  a  bequest 
of  specific  property  and  also  of  the  residue  by  will  to  A.,  and  by  a 
codicil  the  residue  is  given  to  B.,  the  specific  bequest  will  remain 
unaffected.  Clarke  v.  Butler,  1  Mer.  304 ;  see  Hill  v.  Walker,  4  K. 
&  J.  166.  A  specific  bequest  vdll  be  revoked  by  a  bequest  of  all 
personalty,  but  a  general  legacy  charged  on  land  will  be  unaffected. 
Kermode  v.  Macdonald,  L.  R.,  3  Ch.  584.  Where  there  is  some- 
thing on  the  face  of  the  instrument  raising  doubt  or  ambiguity  as  to 
whether  it  was  intended  by  the  testator  to  be  in  substitution  for  or 
addition  to  a  previous  will,  the  court  is  justified  in  having  recourse  to 
external  evidence  to  ascertain  the  testator's  intentions.  Thome  v. 
Rooke,  2  Curt.  799  ;  Jenner  v.  Ffuich,  5  P.  D.  106.  In  Doe  v. 
Hicks,  8  CI.  &  F.  20,  Tindal,  C.  J.,  observed  that  "  If  a  devise  in  the 
will  be  clear,  it  is  incumbent  upon  those  who  contend  it  is  not  to  take 
effect  by  reason  of  a  revocation  in  a  codicil,  to  shew  that  the  intention 
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to  revoke  is  equally  clear  and  free  from  doubt  as  the  original  intention 
to  devise.  See  Booker  v.  Allen,  2  E.  &  My.  270 ;  Goods  of  De  la 
Saussmje,  L.  E.  3  P.  &  M.  42 ;  Bridges  v.  Strachan,  8  Ch.  D.  558 ; 
Green  v.  Tribe,  9  Ch.  D.  231 ;  Follett  v.  Pettman,  23  Ch.  D.  337 ; 
comp.  Burton  v.  Newhery,  1  Ch.  D.  234. 

A  gift  of  the  residue  of  a  particular  fund  to  A.  by  will  is  unaffected 
by  a  gift  to  B.  by  codicil  of  the  general  residue.   Inglefield  v.  Coghlan, 

2  Coll.  247  ;  Re  Arrmosmith,  2  D.,  F.  &  J.  474 ;  comp.  E.  Hard- 
wicJce  v.  Douglas,  7  C.  &  F.  795.  And  a  devise  of  a  life  estate  by 
will  to  A.  is  not  revoked  by  a  general  devise  by  codicil  to  B.  Robert- 
son V.  Powell,  2  H.  &  C.  762.  But  a  devise  of  specific  property  in 
fee  is  revoked  by  a  general  devise  of  all  the  testator's  real  estate. 
Parker  v.  Nickson,  9  Jur.,  N.  S.  451 ;  see  Molyneux  v.  Rowe,  8  D., 
M.  &  G.  868.  This  principle  applies  to  the  appointment  of  trustees, 
&c.  Thus,  if  there  is  an  appointment  by  will  of  a  person  as  guardian 
and  trustee  or  executor,  a  revocation  by  codicil  of  one  appointment  is 
no  revocation  of  the  other  or  others  {Ex  parte  Park,  14  Sim.  89 ; 
Worley  v.  Worley,  18  Bea.  58 ;  and  see  Geaves  v.  Price,  32  L.  J., 
Pr.  113),  unless  an  intention  to  that  effect  can  be  collected.  Barrett 
v.  Wilkins,  5  Jur.,  N.  S.,  687.  The  same  principle  is  applied  in 
other  forms  of  devise  or  bequest,  and  the  revocation  mil  not  be  extended 
further  than  is  warranted  by  the  strict  language  of  the  codicil  or  other 
revoking  instrument.  When  an  estate  is  devised  to  certain  expressed 
uses,  and  another  estate  to  the  same  uses  (without  repeating  them)  as 
the  first,  a  revocation  of  the  devise  of  one  estate  is  no  revocation  of 
the  devise  of  the  other.     Darley  v.  Langxcorthy ,  Amb.  653 ;  on  app. 

3  B.  P.  C.  359  ;  see  Lord  Carrington  v.  Payne,  5  Ves.  404 ;  and 
cons,  the  observations  in  Southey  v.  Lord  Somerville,  13  Ves.  p.  492, 
and  Sug.  H.  L.  214.  The  same  words  in  a  will  and  codicil  are,  as  a 
general  rule,  to  be  construed  in  the  same  manner.  Williams  v. 
Evans,  1  E.  &  B.  727,  741. 

Where  the  intention  to  revoke  is  clear  it  will  prevail,  though  there 
may  be  slight  inaccuracies  of  reference  or  expression.  Read  v.  Back- 
house, 2  E.  &  My.  546  ;  Ellis  v.  Bartrum,  25  Bea.  107.  On  the  other 
hand,  the  intention  must  clearly  appear.  Thus,  an  express  gift  to  A. 
by  will,  will  not  be  revoked  by  a  gift  by  codicil  to  a  class,  excepfA. 
(one  of  the  class),  "  who  is  not  intended  to  take  any  benefit  under  my 
will  or  this  codicil."  Cleoburey  v.  Beckett,  14  Bea.  583  ;  see  Agneic 
V.  Pope,  1  De  G.  &  J.  49.  A  revocation  will,  in  general,  be  inopera- 
tive which  is  founded  upon  a  mistake  of  the  testator,  which  appears 
upon  the  face  of  the  revoking  instrument,  as  to  certain  of  the  legatees 
being  dead.  Campbell  v.  French,  3  Ves.  321  ;  see  Barclay  v.  Maske- 
lyne,  Johns.  124.  But  a  revocation  of  a  will  by  a  codicil  will  be  com- 
plete, although  the  codicil  will  not,  in  law,  have  the  effect  .the  testator 
intended.     Quinn  v.  Butler,  L.  E.,  6  Eq.  225. 

Burning,  Tearing,  or  othenvise  Bestroying.]  A  will  may  be  re- 
voked by  the  testator,  or  by  some  one  in  his  presence,  and  by  his 
direction,  burning,  tearing,  or  otherwise  destroying  the  same,  with 
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intent,  to  revoke  (1  Vict.  c.  26,  s.  20).  The  corresponding  words  in 
the  Statute  of  Frauds  are  hurning,  cancelling,  tearing  or  obliterating. 
The  effect  of  obliterations  will  be  considered  post,  Chap.  VI.  As  under 
the  previous  sections  of  the  two  statutes,  where  the  words  of  both  are 
identical,  the  decisions  on  either  are  authorities  common  to  both. 
The  act  of  burning,  Sec,  must  be  done  with  intent  to  revoke,  and  when 
the  testator  is  capable  of  understanding  what  he  does  ;  not  in  a  fit  of 
insanity  or  delirium  tremens,  for  instance.  Harris  v.  Berrall,  1  S.  & 
T.  153  ;  Borlase  v.  Borlase,  4  No.  of  Ca.  106  ;  Brvnt  v.  Brunt,  L.  E., 
3  P.  &  M.  37.  If  done  by  another,  it  must  be  done  in  the  testator's 
presence ;  he  cannot  direct  it  to  be  done  in  his  absence  or  after  his 
death.  Stockwell  v.  Ritherdon,  6  No.  Ca.  414.  A  mere  attempt  to 
tear  or  burn,  though  made  with  intent  to  revoke,  is  insufficient  (Doe 
V.  Harris,  6  A.  &  E.  209,  on  the  Statute  of  Frauds) ;  and  a  partial 
tearing  or  the  like  is  insufficient,  if,  before  the  act  is  complete,  the 
testator  changes  his  mind.  Elms  v.  Elms,  1  S.  &  T.  155  ;  Giles  v. 
Warren,  L.  E.,  2  P.  &  M.  401.  Mutilations  and  alterations  are  pre- 
sumed to  have  been  made  after  the  execution  of  the  will,  and  codicil, 
if  there  is  one.  Christmas  v.  Whinyates,  3  S.  &  T.  81.  As  to  altera- 
tions, see  post.  Chap.  VI. 

Tearing  or  otherwise  destroying  includes  cutting,  and  if  done  animo 
revocandi  is  a  revocation  {Hohbs  v.  Knight,  1  Cur.  768) ;  but  cutting 
or  tearing  out  a  particular  part  is  a  revocation  of  that  part  only. 
Christmas  v.  Whinyates,  3  S.  &  T.  81 ;  Goods  of  Woodivard,  L.  E.,  2 
P.  &  M.  206. 

But  cutting  or  tearing  off  the  signatures  of  the  testator  and  witnesses 
at  the  end  of  the  will  {Re  Gidlan,  1  S.  &  T.  23),  or  of  the  testator  on 
the  preceding  sheets,  his  signature  having  been  referred  to  in  the 
attestation,  clause  {Williams  v.  Tyley,  Johns.  530),  or  his  seal  in  the 
will  similarly  referred  to  {Price  v.  Powell,  3  H.  &  N.  341),  or  the 
signatures  of  the  witnesses  {Evans  v.  DaUow,  31  L.  J.,  Pr.  128),  is 
in  general  a  total  revocation,  if  done  with  intent  to  revoke.  But  not 
the  mere  crossing  out  of  the  testator's  signature,  there  being  no  evi- 
dence on  the  point  {Benson  v.  Benson,  L.  E.,  2  P.  &  M.  172) ;  and 
the  mutilated  condition  of  the  will  may  be  shown  to  be  the  result  of 
use  or  accident,  not  design.  Bigge  v.  Bigge,  3  No.  Ca.  601 ;  Clarke 
V.  Scripps,  2  Eob.  563.  But  when  the  will  is  found  with  the  signature 
and  attestation  clause  torn  off,  a  presumption  arises  that  this  was  done 
with  intent  to  revoke.  Goods  of  Lewis,  1  S.  &  T.  31.  Where  a  will 
was  found  with  the  testator's  signature  cut  out,  but  gummed  into  its 
place,  it  was  held  that  the  revocation  was  nevertheless  complete.  Bell 
v.  Fothergill,  L.  R.,  2  P.  &  M.  148. 

Otherwise  destroying  would  seem  to  mean  a  mode  of  destruction 
similar  to  that  by  burning  or  tearing,  and  not  a  mere  obliteration. 
Stephens  v.  Taprell,  2  Cur.  458.  Where  a  testator  drew  his  pen 
through  the  lines  of  various  parts  of  his  will,  wrote  on  the  back  of  it 
"  This  is  revoked,"  and  threw  it  among  a  heap  of  waste  papers  in  his 
sitting-room,  and  it  was  taken  to  the  kitchen,  where  it  remained  lying 
about  until  the  testator's  death  seven  or  eight  years  afterwards,  and 
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was  then  found  uninjured,  it  was  held  that  the  will  was  not  revoked. 
Cheese  v.  Lovejoy,  2  P.  D.  251. 

Where  a  will  is  traced  to  the  possession  of  the  testator,  and  cannot 
afterwards  be  found,  a  presumption  in  general  arises  that  it  was  de- 
stroyed with  intent  to  revoke.  Eckersley  v.  Piatt,  L.  R.,  1  P.  &  M. 
281 ;  Wood  v.  Wood,  ib.  309.  But  the  court  must  be  satisfied  in  such 
cases  that  the  will  was  not  in  existence  at  the  time  of  the  testator's 
death.  Finch  v.  Finch,  L.  R.,  1  P.  &  M.  371.  Where  a  will  is  lost 
but  proved  to  have  been  executed,  the  verbal  and  written  declarations  of 
the  testator,  made  at  the  time,  when  accompanying  acts  done  by  him,  are 
admissible  as  evidence  of  its  contents.  Johnson  v.  Lyford,  L.  R.,  1  P.  & 
M.  546,  a7ite,  p.  1270.  And  probate  will  be  granted  of  a  draft  or  copy 
of  a  lost  will.  Goods  of  Barber,  ib.  267  ;  see  Burls  v.  Burls,  ib.  472 ; 
Goods  of  Ripley,  1  S.  &  T.  68  ;  Goods  of  Gardner,  ib.  109.  The  pre- 
sumption of  revocation  may  be  rebutted  by  evidence  of  declarations  by 
the  testator  {Wliiteley  v.  King,  17  C.  B.,  N.  S.  756),  which,  may  be 
met  by  counter-evidence.  Keen  v.  Keen,  L.  R.,  3  P.  &  M.  105.  If 
the  will  is  traced  from  his  custody  to  that  of  another  and  cannot  be 
found,  the  presumption  would  seem  to  be  that  it  was  destroyed  by 
such  other  person  {Colvin  v.  Fraser,  2  Hagg.  p.  327,  citing  Swinburne 
on  Wills) ;  and  the  presumption  of  revocation  will  not  arise  where  the 
testator  became  insane  after  the  execution  of  the  will  and  continued 
insane  until  his  death.  Sprigge  v.  Sprigge,  L.  R.,  1  P.  &  M.  608. 
Where  a  codicil  revived  a  revoked  will,  and  afterwards  the  testator 
destroyed  the  codicil,  the  court  being  satisfied  that  the  testator  did 
not  destroy  the  codicil  with  the  intention  of  revoking  the  will,  decreed 
probate  of  the  will  and  codicil.  James  v.  Shrimpton,  L.  R.,  1  P.&  M.  481. 

Parol  evidence  of  the  declarations  of  a  testator  as  to  the  contents  of 
a  will  which  cannot  be  produced,  made  after  its  execution,  is  not  ad- 
missible {Quick  V.  Quick,  3  S.  &  T.  442  ;  see  Johnson  v.  I.yford,  sxqj.) ; 
but  parol  evidence  of  his  intention  that  a  duly  executed  paper  should 
operate  as  a  will,  is.     Goods  of  English,  ib.  586. 

Upon  the  principle  of  dependent  relative  revocation,  when  a  will  is 
completely  cancelled  under  the  impression  that  another  disposition  or 
instrument  is  effectual,  and  it  is  not  so,  the  cancelled  will  is  still  valid. 
Poivell  V.  Powell,  L.  R.,  1  P.  &  M.  209  ;  Dancer  v.  Crabb,  ib.  98  ;  see 
Goods  of  Weston,  ib.  633;  Goods  of  Gentry,  L.  R.,  3  P.  &  M.  80;  Goods 
of  Horsford,  ib.  211.  The  principle  of  dependent  relative  revocation 
applies  to  the  case  where  a  testator  has  so  entirely  erased  the  name  of 
a  legatee  that  it  is  no  longer  apparent,  and  has  substituted  another 
name  for  it.  The  court  will  receive  evidence  to  show  what  the  original 
name  was,  and  restore  it  to  the  probate  if  satisfied  that  the  testator 
only  revoked  the  first  bequest  on  the  supposition  that  he  had  effectually 
substituted  a  new  legatee.     Goods  of  McCabe,  L.  R.,  3  P.  &  M.  94. 

Where  a  presumption  arises  that  a  will  has  been  destroyed  by  the 
testator  with  intent  to  revoke  it,  a  codicil  to  it  will  in  general  be  also 
revoked  {Grimivood  v.  Cozens,  2  S.  &  T.  364 ;  Re  Greig,  L.  R.,  1  P. 
&  M.  72),  unless  it  is  of  such  a  character  as  to  be  completely  indepen- 
dent of  the  will.     Ib. ;  Black  v.  Joblinj,  L.  R.,  1  P.  &  M.  685  ;  Goods 
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of  Turner,  L.  E.,  2  P.  &  M.  403.  Where  A.,  having  executed  a  codicil 
at  the  foot  of  his  will,  cut  off  his  signature  to  the  will,  and  it  was 
proved  that  he  thereby  intended  to  revoke  the  codicil,  the  court  held 
that  the  codicil  was  also  revoked.  Goods  of  Bleckley,  8  P.  D. 
169.  In  general  the  revocation  of  a  will  is  a  revocation  of  a  will  and 
all  other  codicils  and  testamentary  instrnments  together  constituting 
the  will,  unless  a  contrary  intention  can  be  collected.  Farrer  v.  St. 
Cath.  Coll.  Cambridge,  L.  E.,  16  Eq.  19.  See  the  cases,  ante,  p.  1279. 
Where  there  are  duplicate  wills,  both  in  the  possession  of  the  tes- 
tator, and  he  cancels  or  destroys  one,  a  presumption  arises  that  he 
intends  to  destroy  both,  though  this  may  be  rebutted  {Pemberton  v. 
Pemberton,  13  Ves.  310  ;  see  Boughey  v.  Moreton,  3  Hagg.  191,  n.) ; 
so  where  one  is  in  his  possession,  the  other  not,  and  the  former  is 
destroyed.     Colvin  v.  Fraser,  2  Hagg.  266. 

Revocation  of  Wills  Tnade  for  valuable  Consideration.]  A  vrill 
made  for  a  valuable  consideration  would  seem  not  to  be  revocable  in 
equity  ;  and  it  has  been  held  that  where  a  person  has  rendered  valu- 
able services  to  the  testator  upon  the  faith  of  representations  that  the 
former  will  be  entitled  to  certain  benefits  under  the  will  of  the  latter, 
such  will  cannot  be  revoked  in  equity.  Lqffus  v.  Maw,  3  Giflf.  592. 
In  this  case  the  representation  was  a  verbal  one.  Loffus  v.  Maw  was 
approved  of  in  Coles  v.  Pilkington  (L.  E.,  19  Eq.  174),  but  disapproved 
of  in  Maddison  v.  Alderson  (8  App.  C.  467),  and  must  be  considered 
as  overruled.  In  the  last-cited  case  a  person  induced  a  woman  to 
serve  him  as  his  housekeeper  without  wages  for  many  years  by  a 
verbal  promise  to  make  a  will  leaving  her  a  life  estate  in  land,  and 
afterwards  signed  a  will,  not  duly  attested,  by  which  he  left  her  the 
life  estate.  It  was  held,  that  there  was  no  contract,  and  that  if  there 
had  been  and  although  the  woman  had  wholly  performed  her  part, 
there  was  not  such  a  part  performance  as  to  take  the  case  out  of  the 
operation  of  the  statute. 

In  Caton  v.  Caton  (L.  E.,  1  Ch.  137;  aff.  L.  E.,  2  H.  L.  127), 
it  was  held  that  an  agreement  by  parol  in  consideration  of  marriage  to 
make  a  will  in  favour  of  one  of  the  contracting  parties,  and  which  is 
made  after  the  marriage,  does  not  prevent  the  testator  from  afterwards 
revoking  it. 
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Undbe  the  Statute  of  Frauds  a  will  could  be  reyoked  wholly  or 
partially  by  obliterations  made  by  the  testator  himself,  or  in  his 
presence  by  his  directions  and  consent  (s.  6).  Thus  if  the  testator 
struck  out  the  name  of  a  devisee  the  effect  was  the  same  as  if  he  had 
not  been  named  in  the  will.  Mence  v.  Mence,  18  Ves.  348,  350 ; 
Sivinton  v.  Bailey,  4  App.  Ca.  70. 

But  in  such  cases  it  was,  in  general,  necessary  that  the  name  should 
be  obliterated  wherever  it  was  written  in  the  will.  Martins  v.  Gardiner, 
8  Sim.  73.  And  where  the  obliteration  was  connected  with  an  inter- 
lineation, for  instance,  the  substitution  of  one  sum  for  another,  if  the 
interlineation  was  not  duly  attested  the  obliteration  was  of  no  effect. 
Kirke  v.  Kirke,  4  Euss.  435  ;  see  Utterson  v.  Utterson,  3  V.  &  B.  122. 
An-  obliteration  in  a  duplicate  will  had,  in  general,  the  same  effect  as  if 
.made  in  both  wills.     Doe  v.  Strickland,  8  C.  B.  724. 

Unattested  alterations  oti  the  face  of  a  will,  made  prior  to  the  recent 
act,  would  be  presumed  to  be  made  before  the  act  (Goods  of  Streaker, 
28  L.  J.,  Pr.  50),  and  be  construed  according  to  the  old  law;  but  if 
proved  to  have  been  made  since  the  act  would  be  construed  with 
reference  to  it.     Goods  of  Livock,  1  Cur.  906. 

By  the  1  Vict.  c.  26,  it  is  enacted  that  no  obliteration,  interlinea- 
tion or  other  alteration  in  an  executed  will  is  to  have  any  effect,  except 
so  far  as  the  words  are  not  apparent  by  reason  of  the  alteration,  unless 
such  alteration  is  attested  as  required  for  the  execution  of  a  will ;  the 
signature  of  the  testator  and  witnesses  may  be  made  in  the  margin 
or  near  the  alteration  or  opposite  a  memorandum  referring  to  it 

(s.  21).  ;    _  ,, 

Where  an  alteration  is  made,  therefore,  but  not  duly  attested,  the 
original,  so  far  as  it  can  be  deciphered,  is  unaffected  (Goods  of  Harris, 
1  S.  &  T.  536)  ;  but  extrinsic  parol  evidence  is  inadmissible  to  show 
what  the  original  was,  where,  by  reason  of  the  obliteration,  it  cannot 
be  deciphered  by  the  aid  of  glasses  or  otherwise.  Toivnley  v.  Watson, 
3  Cur.  761,  767 ;  see  Goods  of  McCabe,  L.  E.,  3  P.  &  M.  94 ;  In 
Goods  of  HoTsford,  ib.  211.  When  a  will  contains  alterations  and  is 
rendered  effectual  by  a  codicil,  the  latter  makes  the  alterations,  as 
they  exist  at  the  time  of  the  codicil,  operative.  Neate  v.  Pickard,  2 
No.  Ca.  406.  But  if  the  alterations  are  in  pencil  they  may  be  of  such 
a  nature  as  to  show  that  they  were  intended  to  be  deliberative  only, 
and  not  to  form  part  of  the  will.  Goods  of  Hall,  L.  E.,  2  P.  & 
M.  256. 

Since  the  act,  when  alterations  or  interlineations  appear  on  the  face 
of  the  will,  evidence  must  be  given  to  show  that  they  were  made  before, 
or  they  will  be  presumed  to  have  been  made  after,  the  execution  of  the 
will.  Doe  v.  Palmer,  16  Q.  B.  747 ;  Cooper  v.  Bockett,  4  M.  P.  C. 
419  ;  Goods  of  Adamson,  3  P.  &  M.  253 ;  see  Williams  v.  Ashton,  1 
J.  &  H.  115,  where  the  rule  is  stated  somewhat  differently.  A 
declaration  by  the  testator  made  before  the  execution  of  the  will  or' a 
codicil  to  it  is  admissible  as  evidence.  Goods  of  Sj/kes,  L.  E.,  3  P.  & 
M.  26  ;  see  Dench  v.  Dench,  2  P.  D.  60.  Such  alterations,  &c., 
would  therefore  be  inoperative  unless  duly  signed  and  attested.     See 
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Goods  of  Harris,  1  S.  &  T.  536  ;  Goods  of  James,  ih.  238  ;  Goods  of 
Treehy,  L.  E.,  3  P.  &  M.  242 ;  Goods  of  Wilkinson,  6  P.  D.  100. 
Where,  however,  trifling  alterations,  &c.,  were  made  in  a  holograph 
will,  and  the  evidence  went  to  show  that  they  were  made  at  the  same 
time  as  the  rest  of  the  will,  they  were  admitted  to  probate.  Goods  of 
Hlndmarch,  1  P.  &  M.  307. 

If  blanks  have  been  left  and  afterwards  filled  up,  the  presumption 
is  that  this  was  done  before  execution.  See  Birch  v.  Birch,  6  No. 
Ca.  581.  See  ib.,  as  to  the  effect  of  the  ink  in  which  the  blanks  are 
filled  up,  being  of  a  different  colour  from  that  in  which  the  will  is 
written.  See  also  Greville  v.  Tylee,  7  Moo.  P.  C.  320.  The  court  is 
not  bound  to  presume  that  every  interlineation  was  made  after  execu- 
tion. Goods  of  Cadge,  L.  R.,  1  P.  &  M.  648  ;  Goods  of  Ilindmarch, 
sup.  As  to  the  interlineation  of  words  to  complete  a  sentence,  see 
Goods  ofBirt,  L.  E.,  2  P.  &  M.  214.  The  initials  of  a  testatrix  and 
the  attesting  witnesses  in  the  margin  of  the  will  opposite  interlinea- 
tions are  sufficient  to  render  the  interlineations  valid.  Goods  of 
Blewitt,  5  P.  D.  116. 
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Revival.']  Under  the  old  law  a  will  revoked  by  a  subsequent  will 
was  in  many  cases  revived  by  the  revocation  of  the  latter.  1  Jarm. 
4th  ed.  186.  Where  the  second  will  was  revoked  by  being  destroyed 
by  the  testator,  the  question  of  the  revival  of  the  first  depended  upon 
circumstances ;  there  was  no  presumption  either  way.  Usticke  v. 
Bawden,  2  Add.  116  ;  James  v.  Cohen,  3  Cur.  770  ;  see  Cutto  v. 
Gilbert,  9  Moo.  P.  C.  181. 

Now,  by  the  1  Vict.  c.  26,  no  will  or  codicil  which  shall  be  in  any 
manner  revoked  shall  be  revived  otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicil  executed  in  manner  thereinbefore  required 
{ante,  Chap.  IV.),  and  showing  an  intention  to  revive  the  same ;  and 
where  any  will  or  codicil  which  shall  be  partly  revoked  and  afterwards 
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ivholly  revoked  sball  be  revived,  such  revival  shall  not  extend  to  so 
much  thereof  as  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall  he  shoun 
(s.  22).  See  Broun  v.  Broicn,  8  E.  &  B.  876  ;  Boulcott  v.  Boulcott, 
2  Drew.  25.  Where  there  are  two  inconsistent  wills,  and  a  subse- 
quent codicil  refers  to  and  confirms  the  first,  it  is  revived,  though  the 
parol  evidence  is  strong  to  show,  that  the  testator  was  not  aware,  and 
did  not  intend,  that  the  codicil  would  have  this  efiect.  Goods  of 
Lewis,  7  Jur.,  N.  S.  220.  A  codicil,  to  have  the  effect  of  reviving  a 
revoked  will,  must  show  an  intention  to  revive  it.  The  mere  annexing 
or  tying  the  one  to  the  other  will  not,  of  itself,  effect  a  revival. 
Marsh  v.  Marsh,  1  S.  &  T.  628.  Nor  will  a  mere  reference  to  the 
revoked  will.  Goods  of  Steele — of  May — of  Wilson,  L.  R.,  1  P.  &M. 
575.  And  there  can  be  no  revival  of  a  will  which  has  been  destroyed, 
at  all  events  if  destroyed  with  the  testator's  knowledge.  Rogers  v. 
Goodenough,  2  S.  &  T.  342,  351. 

Republication.]  Under  the  Statute  of  Frauds  an  express  republi- 
cation of  wills  of  freeholds  was  required  to  be  attested  by  three 
witnesses,  but  not  of  wills  of  copyholds  or  personalty.  See  Miller  v. 
Broivn,  2  Hagg.  209.  But  a  will  was  capable  of  being  constructively 
republished  by  a  codicil  duly  executed.  See  now  1  Vict.  c.  26,  s.  34, 
post,  p.  1287.  This  had,  in  general,  the  same  effect  as  if  the  wiU  had 
been  made  at  the  same  time  as  the  codicil,  bringing  under  its  opera- 
tion, consequently,  freeholds  acquired  between  the  will  and  codicil.  It 
was  immaterial  that  the  codicil  did  not  confirm  the  will,  or  related 
only  to  personalty.  Pigott  v.  Waller,  7  Ves.  98  ;  Re  EarVs  Trusts, 
4  K.  &  J.  673. 

But  the  codicil  had  no  effect  on  the  intermediately  acquired  lands 
if  it  appeared  to  be  the  intention  of  the  testator  that  the  codicil  should 
operate  only  on  the  lands  comprised  in  the  will.  Thus,  where  by  the 
will  certain  lands  were  given  to  six  trustees,  and  by  the  codicil  reciting 
this  devise  the  testator  revoked  it  as  to  two  of  the  trustees,  and  gave 
"  his  said  lands  "  to  the  remaining  four  trustees,  the  codicil  was  held 
only  to  operate  upon  the  lands  mentioned  in  the  will.  Strathmore  v. 
Bowes,  7  T.  R.  482 ;  Monypenny  v.  Bristow,  2  R.  &  My.  117 ;  see 
Hughes  v.  Hosking,  11  Moo.  P.  C.  1.  If  the  will  gave  a  legacy  which 
was  revoked  or  satisfied  at  the  time  of  the  codicil,  the  latter  had  not 
the  effect  of  giving  a /resft  legacy.  Poivys  v.  Mansfield,  3  M.  &  C.  376. 
And  where  there  was  an  appointment  by  will  under  a  power  which 
was  afterwards  extinguished,  and  a  similar  power  created  in  lieu  of  it, 
it  was  held  that  a  subsequent  codicil  had  not  the  effect  of  rendering 
the  appointment  by  will  under  the  first  power  a  valid  appointment 
under  the  second.  Holmes  v.  Coghill,  12  Ves.  206.  If  the  object  of 
the  gift  was  an  ascertained  person  of  a  particular  name,  who  died 
before  the  codicil,  it  would  have  had  the  effect  of  transferring  the  gift 
to  another  answering  by  name  the  description  of  the  first  legatee, 
where  a  clear  intention  to  that  effect  appeared.  Perkins  v.  Mickle- 
thwaite,  1  P.  W.  275, 
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By  the  1  Vict.  c.  26,  s.  34,  it  is  declared  that  the  act  shall  not 
extend  to  any  will  made  before  the  1st  January,  1838,  and  that  every 
will  re-executed,  republished  or  revived  by  any  codicil  shall  be  deemed 
to  have  been  made  at  the  time  at  which  the  same  shall  be  so  re- 
executed,  republished  or  revived.  See  Doe  v.  Walker,  12  M.  &  W. 
591 ;  Winter  v.  Winter,  5  Ha.  306.  Where  a  testator  by  a  codicil 
confirms  his  will,  the  will  together  with  all  previous  codicils  is  taken 
to  be  confirmed.  Green  v.  Tribe,  9  Ch.  D.  231.  Where  A.  executed  a 
will  in  1866,  and  a  codicil  to  it  in  May,  1871 ;  and  in  November,  1871, 
he  executed  a  will  which  revoked  all  previous  testamentary  papers  ;  and 
in  1872  he  executed  a  paper  which  was  headed,  "  This  is  a  codicil  to 
the  will  of  A.,  dated  May,  1866 ;  "  the  attestation  clause  commencing, 
"  Codicil  to  the  will  of  A.,  dated  May,  1866,"  it  was  held  that  the 
will  of  1866  was  revived,  but  not  the  codicil  of  May,  1871.  In  the 
Goods  of  Reynolds,  3  P.  &  M.  35.  Where  a  testator  made  a  will,  and 
afterwards  another,  which  by  implication  revoked  the  former  will,  and 
subsequently,  by  the  terms  of  a  duly  executed  codicil,  he  by  mistake 
referred  to  the  former  instead  of  the  latter  will,  it  was  held  that  the 
codicil  by  its  language  revived  the  former  will,  and  that  as  the  latter 
will  was  not  revoked  by  the  codicil  all  three  documents  must  be 
admitted  to  probate.     Goods  of  Stedham — of  Dyke,  6  P.  D.  205. 

The  republication  of  a  will  by  a  codicil  may,  but  does  not  neces- 
sarily, incorporate  unexecuted  papers  of  a  testamentary  character 
written  between  the  dates  of  the  will  and  codicil.  It  will  do  so  if  the 
will,  being  read  as  if  executed  at  the  date  of  the  codicil,  would  incor- 
porate such  papers  within  the  rules  already  adverted  to.  Ante,  p.  1269. 
But  the  mere  fact  that  the  papers  were  written  between  the  date  of 
the  will  and  codicil  is  insufficient.  Goods  of  Lady  Truro,  L.  E.,  1  P. 
&  M.  201,  205  ;  see  Goods  of  Wyatt,  2  S.  &  T.  494 ;  Goods  of 
Mathias,  3  S.  &  T.  100. 

Where  there  is  a  gift  by  will  which  is  inoperative  by  reason  of 
the  legatee  or  husband  or  wife  of  the  legatee  being  an  attesting 
witness,  and  there  is  a  codicil  not  so  attested  republishing  the 
will,  the  gift  will  take  efi"ect.  Anderson  v.  Anderson,  L.  R.,  13 
Eq.  381. 
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Wills  made  before  1  Vict.  c.  26.]  Wills  coming  under  the  opera- 
tion of  the  old  law,  as  regards  real  estate  whether  generally  or 
specifically  devised,  speak  in  general  from  the  date  and  not  from  the 
death  of  the  testator  ;  and  under  such  wills  a  devise  of  estates  will  not 
pass  those  acquired  between  those  periods  unless  the  will  is  republished. 
Ante,  p.  1286.  This  rule  applies  to  copyholds  {Harris  v.  Cutler,  1 
T.  E.  438,  n.),  except  in  the  case  of  copyholds  acquired  between  the 
will  and  surrender'  to  the  use  of  it  where  there  are  apt  words  to  pass 
them.  Att.-Gen.  v.  Vigor,  8  Ves.  287.  With  respect  to  personal  and 
leasehold  estate  bequeathed  generally  the  will  is  eflectual  under  the  old 
law  to  pass  it,  although  acquired  subsequently  to  the  execution  of  the 
will.  Wind  V.  Jekyl,  1  P.  W.  575  ;  Banks  v.  Thornton,  11  Ha. 
176.  But  where  the  testator  bequeathed  specific  leasehold  property  and 
subseq^uently  surrendered  it,  and  then  re-acquired  it  by  renewal, 
it  was  considered  as  adeemed,  and  was  no  longer  operated  on 
by  the  will.  Cop-pin  v.  Fernyhougk,  2  B.  C.  C.  291 ;  Slatter  v. 
Noton,  16  Ves.  197  ;  see  Goodlad  v.  Burnett,  1  K.  &  J.  341.  There 
were  some  exceptions  in  the  case  of  a  renewable  lease.  If  the  testator 
was  possessed  beneficially  of  the  lease,  vested  in  a  trustee  subject  to  an 
ultimate  trust  for  his  appointees  by  will,  it  would  pass  though  re- 
newed after  the  will.  Carte  v.  Carte,  3  Atk.  174 ;  Poole  v.  Coates,  2 
Dr.  &  W.  493.  So  if  the  language  of  the  will  showed  that  the  testator 
intended  to  dispose  of  all  his  interest  under  any  renewal.  Colegrave 
v.  Manby,  2  Euss.  288. 

The  principle  that,  except  as  to  personalty,  a  will  under  the  old  law 
speaks  from  the  date,  as  to  the  property  comprised  in  it,  was  held  to 
apply  to  the  objects  named  in  the  will.  Thus,  a  legacy  to  a  child,  of 
which  the  testator's  wife  was  enceinte  at  the  date  of  the  will,  such  child 
being  afterwards  stillborn,  was  held  not  to  be  given  to  another  child 
of  which  she  was  enceinte  at  the  time  of  the  testator's  death.  Foster 
V.  Cook,  3  B.  C.  C.  347.  So  a  bequest  before  the  Wills  Act  by  the 
testator  to  his  wife  was  held  to  mean  his  wife  at  the  date  of  the  icill. 
Garratt  v.  Niblock,  1  E.  &  My,  629.  This  particular  point  cannot  now 
arise,  as  the  second  marriage  would  be  a  revocation  of  the  will.  It 
might,  however,  in  the  case  of  a  bequest  to  the  wife  of  some  third 
person,  in  which  case  prima  facie  the  bequest  would  only  be  appli- 
cable to  the  wife  of  such  persoti  living  at  the  date  of  the  will.  Bore- 
ham  V.  Bignall,  8  Ha.  131 ;  Franks  v.  Brookcr,  27  Bea.  685 ;  Re 
Burroiv's  Trust,  10  L.  T.,  N.  S.  184.  If  there  is  no  wife  living  at 
the  date  of  the  will,  even  a  second  wife  may  be  entitled.  Peppin  v.  Bick- 
ford,  3  Ves.  570.  A  devise  to  an  unmarried  woman  for  life,  with  re- 
mainder in  fee  to  her  husband,  gives  an  indefeasibly  vested  remainder 
in  fee  to  her  first  husband.  Radford  v.  Willis,  L.  E.,  7  Ch.  7.  A 
bequest  to  the  wife  of  A.,  in  case  she  should  survive  him  and  his 
children,  is  construed  as  a  bequest  to  a  class  comprising  such  children 
and  the  wife  of  A.  living  at  his  death,  not  his  wife  living  at  the 
testator's  death.  Re  Li/nc,  L.  E.,  8  Eq.  65  ;  and  see  Radford  v. 
JVillis,  L.  E.,  12  Eq.  105.  Gifts  to  servants  generally  were  held  to  mean 
to  servants  at  the  date  of  the  will,  Parker  v.  Marchant,!  Y.  C,  C.  C,  290. 
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Under  1  Vict.  c.  26.]  Every  will  is  to  be  construed,  with  reference 
to  the  real  and  personal  estate  comprised  in  it,  to  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  appear  by  the  will  (s.  24).  This  section 
will  apply  to  all  the  testator's  property  disposed  of  in  general  terms, 
and  which,  but  for  such  disposition,  would  vest  in  his  real  or  personal 
representatives  (see  s.  3).  Devises  and  bequests,  therefore,  in  general 
terms,  pass  property  acquired  subsequently  to  the  date  of  the  will ;  and 
real  estate  will  pass  although  the  trusts  are  more  applicable  to  personal 
estate.  See  Lloyd  v.  Lloyd,  L.  E,.,  7  Eq.  458 ;  comp.  Coard  v. 
Holderness,  20  Bea.  147.  There  must  be  a  disposition  of  property. 
A  devise  to  trustees  of  a  freehold  house  upon  trust  to  block  up  the 
rooms  of  the  house  for  -twenty  years,  and  subject  thereto  upon  trust 
for  a  devisee  in  fee,  is  inoperative  as  regards  the  direction  to  block  up, 
and  there  is  an  intestacy  as  to  the  twenty  years  term.  Broun  v. 
Burdctt,  21  Ch.  D.  667. 

Where  the  devise  or  bequest  is  in  its  nature  specific,  property  in 
substitution  of,  or  in  addition  to,  that  which  belonged  to  the  testator 
at  the  date  of  the  will  and  subsequently  acquired,  will  pass,  if  the 
words  are  sufficient  for  the  purpose.  Thus,  under  a  bequest  of  "  my 
neiv  three  and  a  quarter  per  cent,  annuities,"  fresh  stock  of  the  same 
kind,  purchased  after  the  will  was  made,  will  pass  (Goodladr.  Burnett, 
1  K.  &  J.  341 ;  see  Gilliat  v.  Gilliat,  28  Bea.  481),  but  not  unless 
actually  purchased  though  directed  to  be.  Thomas  v.  Thomas,  27 
Bea.  587  ;  see  Ellis  v.  Eden,  25  Bea.  482  ;  Field  v.  Pccket,  29  Bea. 
575.  Under  a  bequest  of  specific  preference  shares  in  a  company 
which  are  afterwards  sold,  other  ordinary  shares  and  stock  in  the 
same  company  and  subsequently  purchased  and  belonging  to  the 
testator  at  his  death,  will  not  pass.  Mathews  v.  Foulsham,  L.  E.,  2 
Eq.  669.  And  if  property  is  bequeathed  as  derived  from  a  particular 
source,  and  it  is  received,  and  can  be  traced  into  other  property, 
it  will  pass.  Morgan  v.  Thomas,  6  Ch.  D.  176.  Where  the  testator 
had  a  moiety  of  certain  lands  known  as  Curramore,  and  devised  "  the 
lands  of  Curramore,"  it  was  held  that  the  other  moiety,  acquired  sub- 
sequently to  the  will,  was  devised.  Strevens  v.  Bayley,  8  Ir.  C.  L.  R. 
410  ;  see  Lake  v.  Currie,  2  D.,  M.  &  G.  536  ;  Jepson  v.  Key,  2  H.  & 
C.  873.  Under  a  devise  of  the  house  in  which  A.  lived,  with  the  ap- 
purtenances,  two  fields  afterwards  purchased  and  occupied  with  the 
house  up  to  the  time  of  the  testator's  death,  were  held  to  pass.  -Re 
Otlejj  and  Ilkley  Railway  Co.,  13  W.  R.  851. 

But  under  a  devise  of  "my  cottage  and  all  my  land  at  S.," 
which  consisted  of  a  small  cottage  with  twenty-two  acres  of  rough 
land  held  with  it,  a  house  of  considerable  size  with  gardens  and  land 
comprising  ten  acres,  closely  adjoining  the  cottage  and  land,  subsequently 
purchased  but  not  conveyed,  was  held  not  to  pass.  Li  re  Portal 
and  Lamb,  30  Ch.  D.  50.  Sect.  24  of  the  Wills  Act  leaves  open  the 
question  whether  a  particular  property  passes  by  the  specific  or  the 
residuary  devise,  semble,  per  Lindley,  L.  J.,  ib.  So,  a  devise  of 
"my  messuage,   partly   freehold  and  partly  leasehold,"   was  held 
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to  include  the  subsequently-purchased  freehold  reversion  of  the 
leasehold  part.  Miles  v.  Miles,  L.  R.,  1  Eq.  462 ;  Cox  v.  Bennett, 
L.  E.,  6  Eq.  422 ;  Wedgwood  v.  Denton,  L.  R.,  12  Eq.  290.  Where 
a  testator  gave  to  his  wife  all  his  interest  in  the  leasehold  house 
at  B.,  subject  to  the  payment  of  rent  and  performance  of  cove- 
nants, and  after  the  date  of  his  -will  he  purchased  the  freehold, 
■which  was  conveyed  to  him  in  fee,  it  was  held  that  the  house  passed 
to  the  testator's  widow,  under  the  specific  devise  contained  in  the  will, 
for  an  estate  in  fee.  Saxton  v.  Saxton,  13  Ch.  D.  369.  See  Ee 
Russell,  19  Ch.  D.  432.  A  release  from  all  claims  in  respect  of 
certain  specified  moneys,  "and  all  other  moneys  due  "from  his  son 
to  the  testator,  operates  as  a  release  from  the  repayment  of  money  ad- 
vanced to  his  son  by  the  testator  after  the  date  of  his  will.  Everett 
V.  Everett,  7  Ch.  D.  428.  Where  the  bequest  was  of  all  "personal 
property,  estate  and  effects,"  previously  purchased  freehold  property 
of  which  the  testator  had  a  lease,  and  which  was  conveyed  to  a  trustee 
to  prevent  merger,  was  held  not  to  pass.  Belaney  v.  lielaney,  L.  R., 
2  Ch.  138 ;  Emuss  v.  Smith,  2  De  G.  &  Sm.  722  ;  Webb  v.  Byiui,  1 
K.  &  J.  580 ;  Blagrave  v.  Coore,  27  Bea.  138 ;  Trinder  v.  Trinder, 
L.  E.,  1  Eq.  695.  As  to  Emuss  v.  Smith,  sup.,  see  L.  R.,  13  Eq. 
362. 

If  an  intention  be  clearly  shown,  to  limit  the  operation  of  the  will  to 
the  property  existing  when  it  was  made,  effect  will  be  given  to  such 
intention.  As  where  the  testator  disposes  of  property  "now"  occu- 
pied by  him  {Hutchinson  v.  Barrow,  6  H.  &  N.  583) ;  more  par- 
ticularly if  contrasted  with  other  property  which  "  should  be  "  vested 
in  him  at  his  death.  Cole  v.  Scott,  1  Mac.  &  G.  518  ;  see  Williams 
V.  Owen,  9  L.  T.,  N.  S.  200 ;  and  comp.  Ld.  Lilford  v.  Keck,  80 
Bea.  300.  But  a  gift  of  property  by  the  description  "  of  which  I  am 
seised,"  will  pass  after-acquired  property  {Ly.  Langdale  v.  Briggs,  8 
D.,  M.  &  Gr.  391)  ;  and  even  the  word  "  now  "  is  not  conclusive  as  to 
the  intention  to  limit  the  disposition  to  property  of  which  the  testator 
is  possessed  at  the  time  of  the  making  of  the  will.  Wagstaffv.  IJ'ag- 
staff,  L.  R.,  8  Eq.  229.  In  Castle  v.  Fox,  L.  R.,  11  Eq.  542,  553, 
Malins,  V.-C,  adverting  to  this  question,  considered  that  the  word 
"now"  was  insufficient  to  restrict  the  operation  of  the  will  to  the 
property  existing  at  the  date  of  it,  and  objected  to  the  decision  in  Cole 
V.  Scott,  1  Mac.  &  G.  518.  It  may  be  observed,  however,  that  in  that 
case  there  were  the  other  words  of  contrast  cited  above  to  which  con- 
siderable weight  was  attached  in  the  court  below,  and  in  the  appeal 
before  Lord  Cottenham ;  and  see  8  D.,  M.  &  G.  437-  In  Saxton  v. 
Saxton,  13  Ch.  D.  359,  361,  Malins,  V.-C,  repeated  his  objections  to 
Cole  V.  Scott.  But  in  Re  Ord,  Dickinson  v.  Dickinson,  12  Ch.  D. 
22,  it  is  referred  to  by  Baggallay,  L.  J.,  as  an  authority.  See  ih., 
p.  25.  The  provision  in  the  act  (s.  24),  relates  only  to  the  propeity 
comprised  in  the  will,  not  to  the  objects  named.  Bullock  v.  Bennett, 
7  D.,  M.  &  G.  283.  In  connection  with  this  chapter,  the  cases  in 
Chap.  XVI.  ss.  1 — 3  {post),  may  also  be  considered. 
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Generally^]  If  a  devisee  or  legatee  is  dead  at  the  date  of  the  will 
{Mayhank  v.  Brooks,  1  B.  C.  C.  84),  or  dies  at  any  other  time  in  the 
testator's  lifetime,  the  interest  given  to  him  will,  as  a  general  rule, 
lapse  or  fail ;  and  his  representatives  will  not  he  entitled,  even  where 
there  is  a  devise  to  him  and  his  heirs,  or  (before  the  1  Vict.  c.  26, 
s.  32,  post,  p.  1295)  to  him  and  the  heirs  of  his  body.  Brett  v. 
Eigden,  Plow.  340;  Goodrifilit  y.  Wright,  1  P.  W.  397.  The  rule  is 
the  same  as  to  personal  estate,  although  the  bequest  is  to  a  person, 
his  executors  or  administrators  {Elliott  v.  Davenport,  1  P.  W.  83),  or 
to  him  and  his  heirs  or  representatives  {Appleton  v.  Rowley,  L.  R.,  8 
Eq.  189),  and  applies  equally  to  cases  of  appointments  by  way  of 
devise  or  bequest,  under  powers.  D.  of  Marlborough  v.  Ld.  Godolphin, 
2  Ves.  sen.  61.  A  declaration  by  the  testator  that  the  interest  of  each 
legatee  shall  vest  immediately  upon  the  execution  of  the  will,  will  not 
prevent  lapse.  Browne  v.  Hope,  L.  R.,  14  Eq.  343.  There  must  be 
express  words  to  exclude  lapse,  and  it  must  clearly  appear  ■\\ho  is  to 
take  in  the  event  of  the  legatee  dying  in  the  testator's  lifetime.  lb. 
Thus,  a  bequest  to  such  persons  as  A.  shall  by  deed  or  will  appoint, 
and  in  default  of  appointment  to  his  next  of  kin,  will  go  to  such  next 
of  kin  in  the  event  of  A.  predeceasing  the  testator.  Edwards  v. 
Saloway,  2  Ph.  625  ;  Jones  v.  Southall,  32  Bea.  31  ;  Baker  v.  Han- 
bury,  3  Russ.  340,  is  contra,  but  not  followed. 

A  mere  declaration  that  the  gift  shall  not  lapse  is  not  effectual, 
there  must  be  a  gift  over  to  another  in  the  event  of  the  death  of  the 
first  devisee.  See  Aspinall  v.  Duckworth,  35  Bea.  307 ;  Browne  v. 
Hope,  L.  R.,  14  Eq.  343.  As  if  the  testator  after  a  declaration 
against  lapse  gives  to  A.,  his  executors  or  administrators,  this  suffi- 
ciently shows  that  the  executors  or  administrators  were  to  take  in  the 
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event  of  A.'s  death.  Sihley  v.  Cook,  3  Atk.  572.  But  under  a 
bequest  by  the  testator  to  his  wife  absolutely,  but  if  she  died  intestate, 
to  A.,  it  was  held  that  the  gift  lapsed  on  the  wife  predeceasing  her 
husband.  Hughes  v.  Ellis,  20  Bea.  193.  The  bequest  was  con- 
sidered to  be  an  absolute  bequest,  with  a  gift  over  in  the  event  of  the 
legatee  not  making  a  will  and  consequently  void.  See  Greated  v. 
Greated,  26  Bea.  621.  But  these  cases  were  questioned  in  Shaw  v. 
Jones-Ford,  6  Ch.  D.  1,  in  which  case  there  was  what  was  admitted 
to  be  an  absolute  gift  of  real  and  personal  estate  to  A.  with  a  gift  over  of 
what  he  should  not  dispose  of,  and  it  was  held  that  A.  dying  in  the 
testator's  lifetime  the  gift  over  took  effect  under  the  will  at  the  testa- 
tor's death.  There  were  special  words  in  the  will  which  aided  this 
construction,  indicating  that  the  testator  contemplated  giits  under  his 
will  taking  effect  "  after  the  decease  of  himself  and  A."    See  ib.  p.  16. 

A  bequest  to  a  debtor  of  the  debt  due  from  him  will  lapse  like  any 
other  legacy  by  the  death  of  the  debtor  in  the  testator's  lifetime. 
Elliott  V.  Davenport,  1  P.  W.  83  ;  T02MS  v.  Baker,  2  Cox,  118.  In 
general,  however,  a  bequest  for  payment  of  debts  to  creditors  will  not 
lapse  by  their  predeceasing  the  testator,  but.  their  representatives  will 
be  entitled.  Philips  v.  Pldlips,  3  Ha.  281.  But  if  the  debts  had 
been  released,  the  general  rule  would  probably  be  held  to  apply.  See 
Coppin  V.  Coppin,  2  P.  W.  296.  Where,  however,  a  debtor  directs 
payment  of  debts  proved  under  his  bankruptcy  and  not  paid  in  full, 
the  representatives  of  creditors  who  predecease  him  are  entitled  to 
share.  Williamson  v.  Naylor,  8  Y.  &  C.  Ex.  208 ;  Turner  v.  Martin, 
7  D.,  M.  &  G.  429  ;  Re  Soiverby's  Trust,  2  K.  &  J.  630.  A  devise 
or  bequest  of  property  bo  A.,  with  a  gift  over  of  the  same  property  to 
B.  on  a  contingency,  will  take  effect,  notwithstanding  the  death  of  A. 
in  the  testator's  lifetime,  if  the  contingency  happens.  Humberstone 
V.  Stanton,  1  V.  &  B.  388.  And  a  bequest  of  personal  estate  to  A.  or 
his  heirs  will  not  lapse  by  reason  of  A.'s  death  in  the  lifetime  of  the 
testator,  but  his  next  of  kin,  according  to  the  Statute  of  Distributions, 
will  be  entitled.  Gittings  v.  M'Dermott,  2  M.  &  K.  69  ;  Re  Porter's 
Trusts,  4  K.  &  J.  188,  qualifying  Tidiuell  v.  Ariel,  3  Madd.  403. 
But  otherwise  where  the  words  "executors  "  or  "personal  representa- 
tives "  are  used  instead  of  heirs.  Ib.  See  Chap.  XVIII.  "  Substi- 
tutionary Devises  and  Bequests." 

And  if  there  is  a  gift  of  a  life  estate  to  A.,  followed  by  a  bequest  to 
B.  or  his  representatives,  this  has  reference  to  B.'s  dying  in  the  life- 
time of  A.,  not  the  testator,  and  if  B.  predeceases  the  testator  the 
bequest  will  lapse.  Corbyn  v.  French,  4  Ves.  418,  435.  The  prin- 
ciple of  the  last  case  applies  also  where  there  is  a  gift  to  A.,  to  be  paid 
to  him  or  his  representatives,  &c.,  within  a  certain  time  after  the  tes- 
tator's death ;  this  has  reference  to  A.  dying  uitlim  this  time.  See 
Tidivell  V.  Ariel,  3  Madd.  403,  as  qualified  by  Re  Porters  Trusts,  4 
K.  &  J.  188  ;   Thompson  v.  Whitelock,  4  De  G.  &  J.  490. 

Where  the  gift  is  to  joint  tenants,  if  any  predecease  the  testator  the 
survivor  or  survivors  will  take  the  whole.  Buffar  v.  Bradford,  2  Atk. 
220 ;  Morley  v.  Bird,  8  Ves.  628.     So,  where  there  is  a  gift  and 


LAPSE.  1293 

there  is  a  revocation  as  to  any,  the  others  take  the  whole.  Humphrey 
V.  Tayleur,  Amb.  136.  So,  where  the  gift  is  to  a  class  of  persons  as 
tenants  in  common,  such  class  to  be  ascertained  at  the  death  of  the 
testator  or  at  any  other  period ;  in  such  case  those  answering  the 
description  at  the  time  fixed  will  take  the  whole,  notwithstanding  the 
death  of  any  of  the  class  in  the  lifetime  of  the  testator.  Shuttleworth 
V.  Greaves,  4  M.  &  C.  35  ;  Lee  v.  Pain,  4  Ha.  250 ;  Leigh  v.  Leigh, 

17  Bea.  605  ;  Fitzroy  v.  D.  of  Richmond,  27  Bea.  186  ;  Sanders  v. 
Ashford,  28  Bea.  609;  Aspinall  v.  Duckworth,  35  Bea.  307.  And 
this  rule  will  not  be  varied  because  the  gift  is  to  some  of  a  class  by 
name  and  to  others  of  the  class  if,  in  effect,  they  form  one  class  all 
filling  one  common  character,  or  holding  some  definite  position,  e.g., 
children,  nephews  and  nieces,  &c.  Re  Stanhope's  Trusts,  27  Bea. 
201;  Dimond  v.  Bostock,  L.  E.,  10  Ch.  D.  358;  Re  Jackson ,-  Re 
Featherstone' s  Trusts,  22  Ch.  D.  Ill  ;  Shiers  v.  Ashworth,  25  Ch. 
D.  162.  In  Cruse  v.  Hoivell,  4  Drew.  215,  Kindersley,  V.-C,  ob- 
served that,  "If  there  is  a  bequest  to  certain  persons  nominatim,  or 
so  described  as  to  be  fixed  at  the  time  of  the  gift,  so  that  there  can  be 
no  fluctuation,  then  if  one  of  them  dies  in  the  lifetime  of  the  testator, 
his  share  lapses."  But  this  was  disapproved  of  in  Dimond  v.  Bostock, 
L.  E.,  10  Ch.  358.  In  In  Re  Coleman  v.  Jarron,  4  Ch.  D.  165,  Jessel, 
M.E.,  said,  "  I  think  the  true  rule  is  that  those  members  of  the  class 
who  are  at  the  testator's  death  capable  of  taking,  take  the  whole,  and 
that  those  who  become  incapable  of  taking,  whether  by  dying  in  the  testa- 
tor's lifetime  or  by  attesting  the  will  or  some  other  operation  of  law — do 
not  take."  4  Ch.  D.  165,  173.  In  this  case  there  was  a  devise  to  the 
children  of  A.  living  at  the  testator's  decease,  or  who  should  have  died 
in  the  testator's  lifetime  leaving  issue.  This  was  held  to  come  within  the 
general  rule,  such  of  the  children  as  were  living  at  the  testator's  death 
alone  took,  and  there  was  no  gift  by  implication  to  the  issue  of  a  child 
predeceasing  the  testator.  See  Fell  v.  Biddolph,  L.  E.,  10  C.  P.  701. 
Under  a  gift  to  named  persons,  and  a  class,  if  living  at  the  date  of  the 
will,  there  being  none  of  the  class,"  the  former  take.  Spiller  v.  Madge, 

18  Ch.  D.  614.  And  under  a  special  form  of  gift  to  a  class  and  A.  not 
one  of  the  class,  the  testator  declaring  that  the  property  given,  e.g.,  resi- 
due shall  vest  at  the  time  of  his  decease,  A.'s  share  if  he  predeceases  the 
testator, will  go  to  the  others.  In  re  Featherstone  s  Trusts,  22  Ch.  D.  Ill 

But  where  the  gift  is,  in  efi'ect,  of  a  particular  proportion  or  share 
of  the  whole  to  each  of  a  class,  or  the  whole  to  persons  by  name  as 
tenants  in  common,  the  survivors  will  only  take  their  original  shares, 
and  the  shares  of  the  others  predeceasing  the  testator  will  lapse.  Page 
V.  Page,  2  P.  W.  489 ;  Drakeford  v.  Drahford,  -^-B6a^43 ;  Re 
Gibson's  Trusts,  2  J.  &  H.  656.  In  Barber  v.  Barber,  3  M.  &  C. 
688,  697,  Lord  Cottenham,  L.-C,  observed,  "  If  a  testator  give  a 
legacy  to  be  divided  amongst  the  children  of  A.  at  a  particular  time, 
those  who  constitute  the  class  at  the  time  will  take ;  but  if  the  legacy 
be  given  to  B.,  C,  and  D.,  children  of  A.,  as  tenants  in  common,  and 
one  die  before  the  testator,  the  survivors  will  not  take  the  share  of  the 
deceased  child."     So,  where  there  is  a  bequest  to  a  class  by  name  the 


1^94  WILLS. 

share  of  each  female  to  be  settled,  and  one  predeceases  the  testator,  her 
share  will  lapse.  Stewart  v.  Jones,  3  De  G.  &  J.  532  ;  Re  Roberts, 
Tarleton  v.  Bntton,  30  Ch.  D.  234.  Unsworth  v.  Speakman,  4  Ch.  D. 
620,  is  contra,  but  not  followed.  The  rule  is  the  same  where  the  persons 
designated  do  not  form  a  class  possessing  a  common  attribute,  as 
"  children,  nephews,"  &c.,  but  persons  who  stand  in  a  diiferent  rela- 
tion to  the  testator  altogether,  as  where  some  or  one  would  belong  to 
one  class  and  the  others  to  another  class.  In  re  Chaplin's  Trusts,  33 
L.  J.,  Ch.  183  ;  In  re  Allen,  29  W.  R.  480.  So,  where  there  is  a 
gift  to  a  class,  but  designatmg  them  by  their  number,  e.g.,  to  the 
"  five  children  of  A."     Re  Smith's  Trusts,  9  Ch.  D.  117. 

When  the  bequest  is  to  the  testator's  children,  see  1  Vict.  c.  26,  s.  33, 
post,  p.  1295. 

When  the  form  of  gift  is  to  a  class,  and  if  any  of  the  class  die  with- 
out leaving  any  child  or  issue,  his  share  shall  accrue  to  the  survivors ; 
the  share  of  those  pi-edeceasing  the  testator  will  not  lapse  but  accrue 
to  the  survivors.  Mackinnon  v.  Peach,  2  Ke.  555  ;  Rackhavi  v.  De 
la  Mare,  10  Jur.,  N.  S.  190.  In  Harris  v.  Davis  (1  Coll.  416), 
Knight  Bruce,  V.-C,  expressed  an  opinion,  that  under  a  gift  of  a 
specific  chattel  to  A.,  and  the  heirs  of  his  body,  and  in  default  of  such 
issue  to  B.,  if  A.  died  without  issue  in  the  lifetime  of  the  testator,  B. 
would  not  take.  lb.  p.  424.  But  this  would  seem  opposed  to  the 
principle  of  the  decision  in  Mackinnon  v.  Peach,  sup. ;  and  see  1 
Jarm.  4th  ed.  351.  Under  a  gift  to  several  or  a  class  equally,  if  more 
than  one,  there  will  be  no  lapse,  but  the  survivors  or  survivor  at  the 
testator's  death  will  take.     Sanders  v.  Ashford,  28  Bea.  609. 

Under  a  gift  to  persons,  or  a  class  on  a  contingency,  as  on  then- 
attaining  twenty-one,  and  if  any  die  under  twenty-one  to  the  survivors 
or  survivor,  the  shares  of  such  as  die  under  that  age  before  the  testa- 
tor will  not  lapse  but  go  over  to  those  named  {Willing  v.  Baine,  3  P. 
W.  113  ;  Walker  v.  Main,  1  J.  &  W.  1 ;  see  Re  Green's  Estate,  1  Dr. 
&  Sm.  68,  72)  ;  but  otherwise  if  they  predecease  the  testator  having 
attained  that  age.  See  Doo  v.  Brabant,  3  B.  C.  C.  393 ;  Huniber- 
stone  V.  Stanton,  1  V.  &  B.  385.  A  devise  of  the  legal  estate  or 
interest  to  a  trustee  will  not  be  rendered  void,  although  the  cestui  que 
trust  predecease  the  testator.  Doe  v.  Edlin,  4  A.  &  E.  582.  On 
the  other  hand,  a  devise  of  the  equitable  estate  or  interest  will  not  be 
affected  by  the  death  of  the  trustee  before  the  testator.  Pilcher  v. 
Randall,  9  W.  R.  251.  So,  although  a  devisee  of  land,  charged  with 
payment  of  a  legacy,  die  in  the  lifetime  of  the  testator,  the  legatee 
will  be  entitled  to  his  legacy,  and  the  land  is  bound  in  -the  hands  of 
the  persoTi-taklTi^  li'  Wigg  v.  Wigg,  1  Atk.  382;  Oke  v.  Heath,  1 
Ves.  sen.  135.  If  there  is  a  devise  upon  condition  that  the  devisee 
releases  the  land  from  a  sum  due  to  the  devisee  from  the  testator, 
which  is  erroneously  recited  to  be  a  charge  on  the  land,  the  land  is 
bound  although  the  devisee  dies  in  the  testator's  lifetime  and  the  per- 
sonalty is  exonerated:     Kirk  v.  Kirk,  21  Ch.  D.  431. 

As  a  very  general  rule,  under  the  old  law,  the  lapse  by  death  of  a 
devisee  in  the  lifetime  of  the  testator  enured  to  the  benefit  of  his 
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heirs.  Now,  by  the  1  Vict.  c.  26,  unless  a  contrary  intention  shall 
appear  by  the  will,  such  real  estate  or  interest  therein  as  shall  be  com- 
prised or  intended  to  be  comprised  in  any  devise,  which  fails  by  reason 
of  the  death  of  the  devisee  in  the  lifetime  of  the  testator,  or  as  being 
contrary  to  law,  or  otherwise  incapable  of  taking  effect,  shall  be 
included  in  the  residuary  devise  (if  any)  in  the  will  (s.  25). 

Where  any  person,  to  whom  any  real  estate  shall  be  devised  for  an 
estate  tail  or  quasi  tail,  shall  die  in  the  lifetime  of  the  testator,  leaving 
issue  who  would  be  inheritable  under  such  entail,  and  any  such  issue 
shall  be  living  at  the  death  of  the  testator,  such  devise  shall  not  lapse 
but  take  effect  as  if  such  person  had  died  immediately  after  the 
testator,  unless  a  contrary  intention  appear  by  the  will  (s.  32). 

Where  any  person,  being  a  child  or  other  issue  of  the  testator,  to 
whom  any  real  or  personal  estate  shall  be  devised  or  bequeathed  for 
any  estate  or  interest  not  determinable  at  or  before  the  death  of  such 
person,  shall  die  in  the  lifetima  of  the  testator  leaving  issue,  and  any 
such  issue  of  such  person  shall  be  living  at  the  time  of  the  death  of 
the  testator,  such  devise  or  bequest  shall  not  lapse,  but  shall  take 
effect  as  if  the  death  of  such  person  had  happened  immediately  after 
the  death  of  the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will  (s.  33). 

The  same  issue  need  not  be  living  at  the  death  of  the  devisee  or 
legatee  and  the  testator.  The  existence  of  owe  person  at  the  death  of 
the  devisee  or  legatee,  and  of  another  person  at  the  death  of  the  tes- 
tator, but  botli  belonging  to  the  same  liiie  of  issue,  will  satisfy  the 
requirements  of  the  act.  Goods  of  Parker,  1  S.  &  T.  523.  The  33rd 
section  does  not  substitute  the  issue  for  their  deceased  parent,  but 
makes  the  property  given  to  such  parent  part  of  his  estate,  though 
predeceasing  the  testator.  So,  that  if  he  has  made  a  will,  it  will  pass 
under  it;  if  he  has  not,  it  will  devolve  as  his  own  property  would 
devolve  on  his  intestacy.  Winter  v.  Winter,  5  Ha.  806 ;  Wiscle?i  v. 
Wisden,  2  Sm.  &  G-.  396.  It  makes  no  difference  that  the  child  of 
the  testator  was  dead  at  the  date  of  the  will.  Ih.  This  section  does 
not  alter  the  rules  previously  stated  with  reference  to  gifts  to  children 
as  a  class  (ante,  p.  1293),  but  only  to  cases  of  strict  lapse.  Olney  v. 
Bates,  3  Drew.  319  ;  Browne  v.  Hammond,  Johns.  210.  If  there  is 
a  gift  to  the  testator's  children  as  designated,  persons  for  instance,  "  my 
nine  children,"  the  share  of  one  predeceasing  the  testator  and  having 
issue  vsdll  not  lapse,  but  devolve  under  the  33rd  sec.  Stansfield  v. 
Stansfield,  15  Ch.  D.  84.  Where  a  testator  gave  his  personal  estate 
in  equal  shares  to  his  children,  and  directed  that  the  share  of  one  of 
them.  A.,  if  she  survived  him,  should  be  subject  to  the  trusts  of  her 
marriage  settlement  and  paid  to  the  trustees  thereof,  and  A.  died  in 
the  testator's  lifetime,  but  left  children  surviving  him,  it  was  held 
that  A.  must  for  all  the  purposes  of  the  will  be  taken  to  have  survived 
the  testator,  and  that  the  share  must  be  paid  to  the  trustees  of  the 
marriage  settlement.  In  re  Hone's  Trusts,  22  Ch.  D.  663 ;  see 
Pearce  v.  Graham,  32  L.  J.  (Ch.)  359.  Where  a  Ather  devised  a 
freehold  house  to  a  son  and  the  son  died  in  his  father's  lifetime  leaving 
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issue  living  at  his  father's  death,  and  having  by  his  will  devised  all  his 
real  estate  to  his  father,  it  was  held  that  as  the  son  must  be  deemed 
to  have  survived  the  father,  the  property  passed  to  the  son  absolutely 
under  his  father's  will,  and  became  subject  to  testamentary  disposition 
by  the  son  ;  but  that  as  by  the  will  of  the  son  the  property  was  devised 
to  his  father,  the  devise  by  the  son  failed,  and  his  heir-at-law  was 
entitled  to  the  property.     In  re  Hensler,  19  Ch.  D.  612. 
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Of  Subject-matter  of  Devise  or  Bequest.]  A  devise  or  bequest 
must  be  certain  or  capable  of  being  rendered  certain,  both  as  to  the 
subject-matter  and  objects  of  it.  Thus  if  nothing  is  given,  it  is  of  no 
avail  to  mention  objects.  As  where  a  testator  says,  "  I  leave  "  (with- 
out stating  what)  "  to  all  my  grandchildren."  Mohun  v.  Mohun,  1 
Sw.  201.  But  where  there  was  a  gift  of  certain  legacies,  and  a  direc- 
tion for  payment  of  certain  expenses,  followed  by  the  words  "  I  leave 
to  my  sister"  (without  stating  what),  in  case  of  her  death  to  her 
children  or  grandchildren ;  this  was  held  to  be  a  valid  gift  of  the 
residue  to  the  sister.  Perkins  v.  Fladgate,  L.  R.,  14  Eq.  54.  And 
"  I  make  A.  my  sole  heir  and  executor,"  will  carry  the  real  and 
personal  estate  of  the  testator.     Mar  ret  v.  Sly,  2  Sid.  75. 

Where  the  particular  part  or  amount  is  left  indefinite,  the  gift  will, 
in  general,  be  void,  as  where  a  handsome  gratuity  is  given  to  executors. 
Jubber  v.  Jubber,  9  Sim.  503.  But  the  court  will  give  effect  to  a 
legacy  of  a  reasonable  sum  for  trouble.  Jackson  v.  Hamilton,  3  J.  & 
L.  702.  And  a  legacy  of  a  specific  sum  or  thereabouts  is  good. 
Oddie  V.  Brown,  4  De  G.  &  J.  179.  So  a  bequest  of  a  sum  not 
exceeding  a  certain  sum,  as  lOOL,  is  a  good  bequest  of  1001.  Thomp- 
son V.  Thompson,  1  Coll.  395.     And  a  bequest  in  the  alternative  of 
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501.  or  1001.  is  a  valid  bequest  of  lOOZ.  Seale  v.  Smlc,  1  P.  W.  290. 
Where  property  was  giveii  to  a  female  upon  condition  that  she 
married  a  man  with  equal  property,  and  if  not,  then  the  testator 
gaye  her  only  so  much  as  should  be  equal  to  her  husbaDd's  pro- 
perty, -with  a  gift  over  of  the  remainder,  the  gift  over  was  held 
void  for  uncertainty.  Jones  v.  Hancoch,  4  Dow,  145.  A  direction 
that  legatees  shall  participate,  means  in  equal  shares,  for  equality 
is  equity.  Liddard  v.  Liddard,  6  Jur.  N.  8.  439  ;  see  Robinson  v. 
Wheehc  right,  21  Bea.  214 ;  GrciUle  v.  Gredllc,  27  Bea.  594. 

As  a  general  rule,  a  gift  of  property  which  is  part  of  other  pro- 
perty entitles  the  devisee  to  select.  Hobson  v.  Blackburn,  1  M.  & 
K.  571  ;  Jacques  v.  Chambers,  2  Coll.  435.  As  where  there  is  a 
bequest  of  two  houses  in  A.  and  the  testator  has  three,  the  legatee 
is  entitled  to  select.  Tapley  v.  Eagleton,  12  Ch.  D.  683.  A  gift  of 
such  parts  as  the  legatee  should  select  entitles  him  to  the  whole. 
Arthur  v.  Mackinnon,  11  Ch.  D.  885  ;  see  Millard  v.  Bailey,  L.  R., 
1  Eq;  378;  Kennedy  v.  Kennedy,  10  Ha.  438. 

A  bequest  intended  to  affect  the  bulk  of  property  is  too  uncer- 
tain for  the  court  to  give  effect  to  it.  Palmer  v.  Simmonds,  2 
Drew.  221.  And  upon  the  same  ground  of  uncertainty,  a  devise  by 
reference  to  the  uses  of  other  estates  of  the  testator,  where  there 
are  several  estates  subject  to  different  uses,  is  void.  Leslie  v.  D.  of 
Devonshire,  2  B.  C.  C.  187.  But  if  the  will  affords  any  criterion 
by  which  the  property  or  amount  can  be  ascertained,  the  gift  will  not 
be  void,  as  where  there  is  a  power  of  appointing  or  applying  property 
in  a  particular  way,  and  a  gift  over  of  so  much  as  shall  not  be  so 
appointed  or  applied.  Siirman  v.  Surman,  5  Mad.  123;  Gude  v. 
Worthington,  8  De  G.  &  S.  389.  But  if  the  gift  over  in  such  case  be 
contingent  on  something  being  done  by  the  testator  or  some  other 
person  which  is  not,  or  cannot  be,  done,  and  the  quantum  of  interest  given 
cannot  in  consequence  be  ascertained,  the  gift  over  cannot  take  effect, 
as  where  such  houses  are  given  to  A.  as  he  shall  choose,  and  the 
remainder  tb  B.,  if  A.  die  without  selecting,  B.  takes  nothing.  Boyce 
V.  Boyce,  16  Sim.  476;  see  Jerningham  v.  Herbert,  4  Euss.  388. 
But  where  in  effect  the  whole  is  given  to  A.  subject  to  a  power  to 
trustees  to  settle,  and  a  settlement  is  not  or  cannot  be  made,  A.  will 
take  the  whole  absolutely.  Lancashire  v.  Lancashire,  2  Ph.  657 ; 
see  Maud  v.  Maud,  27  Bea.  615.  When  an  unascertained  part  of  a 
fund  is  given  for  a  void  or  illegal  purpose,  and  the  residiie  is  given 
over,  if  it  can  be  ascertained  how  much  would  be  required  for  the 
void  or  illegal  purpose,  the  gift  of  the  residue  will  be  good,  but  not 
otherwise.  See  the  cases  ante,  p.  55,  and  Adnam  v.  Cole,  6  Bea. 
853 ;  Cramp  v.  Playfoot,  4  K.  &  J.  479. 

Of  Objects  of  Devise  or  Bequest.']  If  the  objects  named  are 
uncertain  and  the  uncertainty  cannot  be  dispelled  by  parol  evidence, 
when  such  evidence  is  admissible,  the  gift  intended  for  them  is 
necessarily  void,  as  where  there  was  a  devise  to  the  families  of  the 
testator's  brother  and  sister,  and  he  had  a  brother  and  tuo  sisters. 
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Doe  V.  Joinville,  3  Ea.  172.  But  where  there  was  a  bequest  to  the 
children  of  the  testator's  father's  brother  of  the  name  of  C.,  and  there 
were  two  brothers  of  that  name  who  had  children,  it  was  held  that  the 
children  of  both  brothers  were  entitled.  Hare  v.  Cartridge,  13  Sim. 
165.  Under  a  form  of  gift  to  A.  or  B.,  on  the  context  both  were  held 
entitled.  Prestwidge  v.  Groombrid'je,  6  Sim.  171.  Although  a 
residue  and  residuary  legatees  are  referred  to  in  general  terms,  if  the 
latter  are  not  named  or  described,  the  residue  is  undisposed  of. 
Travers  v.  Travers,  L.  E.,  14  Eq.  275. 

A  devise  to  "  one  child  "  of  A.  is  not  void  for  uncertainty,  but  the 
eldest  or  only  child  of  A.  will  be  entitled.     Powell  v.  Daises,  1  Bea. 
532.     And  under  a  limitation  to  "  a  son  "  of  A.,  the  estate  will  vest 
in  A.'s  eldest  son.     Ashburner  v.  Wilsoii,  17  Sim.  204.     In  the  first 
of  these  cases  there  were  no  other  children  or  sons  living  at  the  date 
of  the  will  or  time  of  the  testator's  death,  in  the  last  no  children  were 
living  at  the  date  of  his  will  or  at  his  death.    What  would  be  the  eifect 
of  a  gift  to  a  or  one  child  or  son  of  A,  who  had  several  may  perhaps  be 
considered  as  not  settled.     In  Strode  v.  Eussel,  2  Ver.  624,  625,  there 
is  a  dictum  of  Mr.  Justice  Tracy  reported  that,  "  If  a  devise  be  to  one 
of  the  sons  of  J.  S.  who  had  several  sons  the  devise  is  void,  and  shall 
not  be  supplied  by  any  parol  proof."     The  reports,  however,  in  2  Ver. 
are  inaccurate  ;  see  Mornington  v.  Keane,   2  De  G.  &  J.  292.     In 
general,  if  blanks  are  left  for  names,  the  clause  or  bequest  in  which 
they  are,   will  be  void  for  uncertainty  (see  Greig  v.  Martin,  5  Jur., 
N.  S.  329  ;  Mason  v.  Bateson,  26  Bea.  404) ;  though  sometimes  the 
persons  intended  may  be  identified  from  external  circumstances.     Re 
Gregson's  Trusts,  10  Jur.,  N.  S.  696.    Where  a  form,  partly  in  print, 
blanks  being  left  to  be  filled  up,  was  used,  in  which  the  testatrix  gave 
all  her  property  both  real  and  personal  "  unto  (     left  blank    )  abso- 
lutely, and  I  appoint  my  niece  A.  to  be  executrix  of  this  my  last  will 
and  testament,"  it  was  held  there  was  an  effectual  gift  of  the  residue 
to  A.     Turner  v.  Hellard,  30  Ch.  D.  890.     And  a  complete  and 
perfect  gift  to  ascertained  persons  will  not  be  rendered  void  because 
blanks  are  left  for  the  names  of  other  persons  in  the  same  bequest. 
Gill  V.  Bagshaw,  L.  E.,   2  Eq.  746.     A  direction,  in  events  which 
happened,  that  all  the  testator's  real  and  personal  estate  should  be 
divided  according  to  the  Statute  of  Distributions,  was  held  void  as  to 
the  real  estate.     Thomas  v.  Thomas,  3  B.  &  C.  825. 

Charitable  legacies  will  not  in  every  case  be  void  by  reason  of  the 
uncertainty  of  the  object ;  and  where  there  are  two  charities  of  the 
same  name,  the  legacy  is,  in  general,  divided  between  them,  when  it 
is  doubtful  which  was  intended.  Waller  v.  Childs,  Amb.  524 ;  see 
Simon  v.  Barber,  5  Euss.  112.  But  there  must  be  a  reasonable 
doubt,  a  slight  inaccuracy  in  the  name  of  a  particular  charity  other- 
wise properly  described  is  immaterial.  Re  Kilvert's  Trusts,  L.  E.,  7 
Ch.  170.  And  generally  as  to  gifts  to  hospitals,  charities,  &c.,  where 
several  answer  wholly  or  in  part  the  description  in  the  will,  see 
Bradshaw  v.  Thompson,  2  Y.  C.  C.  C.  295,  and  the  cases,  ante, 
p.  45. 
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Repugnancy.]  Where  two  clauses  of  a  will  are  absolutely  repug- 
nant the  last  prevails.  Ulrich  v.  Litchfield,  2  Atk.  372  ;  Sherratt  v. 
Bentley,  2  M.  &  K.  149 ;  comp.  Kerr  v.  Iaj.  Clinton,  L.  R.,  8  Eq. 
462.  But  a  will,  if  possible,  is  to  be  read  so  as  to  give  effect  to  every 
part  of  it,  and  apparent  inconsistencies  may  in  this  way  be  reconciled. 
Where  the  words  of  a  will  are  unambiguous,  they  cannot  be  departed 
from  merely  because  they  lead  to  consequences  capricious  or  even 
harsh  and  unreasonable.  But  where  they  are  capable  of  two  interpre- 
tations, that  construction  of  them  is  to  be  adopted  which  is  in  accord- 
ance with  an  intelligible  and  reasonable,  and  not  a  capricious  or 
anomalous,  result.  Abbott  v.  Middleton,  7  H.  L.  C.  p.  89 ;  ace. 
Bathurst  v.  Errington,  2  App.  C.  698.  Thus,  if  an  estate  in  one 
part  of  it,  is  given  absolutely  to  A.  and  in  another  part  to  B.,  A.  and 
B.  will  take  jointly.  Ridout  v.  Pain,  3  Atk.  486,  493  ;  Sherratt  v. 
Bentley,  2  M.  &  K.  149,  165.  But  this  rule  would  not  apply  when 
the  gift  is  of  some  specific  indivisible  thing,  as  a  horse,  in  which  case 
the  latter  gift  revokes  the  former ;  Ulricli  v.  Litchfield,  2  Atk.  875. 
And  where  an  absolute  interest  is  given,  it  will  not  be  reduced  to  an 
estate  for  life,  or  otherwise  affected  by  a  devise  or  bequest  apparently 
at  variance  vrith  it,  if  there  is  other  property  which  may  fairly  satisfy 
the  later  devise  or  bequest.  Doe  y.  Sloggett,  5 'Ex.  107.  An  express 
devise  in  distinct  terms  will  not  be  defeated  or  qualified  by  a  mere 
general  expression,  as  if  a  copyhold  estate  at  A.  be  given  in  precise 
language,  the  devise  will  not  be  affected  by  a  subsequent  devise  to 
another  of  other  copyhold  lands  at  B.,  C.  and  elsewhere,  though  there 
are  no  other  copyhold  lands  than  those  at  B.,  C.  and  A.  Borrell  v. 
J-laigh,  2  Jur.  229  ;  see  Robertson  v.  Poivell,  10  Jur.,  N.  S.  442.  An 
absolute  estate  will  be  reduced  in  some  cases  to  an  estate  for  life,  to 
give  effect  to  subsequent  gifts,  as  where  the  testator  gave  all  his  real 
and  personal  estate  to  his  wife  absolutely,  and  then  bequeathed  certain 
parts  of  his  estate  at  the  decease  of  his  said  wife.  Sherratt  v.  Bentley, 
2  M.  &  K.  149.  Constable  v.  Bull,  3  De  G.  &  Sm.  413  ;  Bibbens  v. 
Potter,  10  Ch.  D.  733.  Where  an  estate  in  fee  is  given  in  one  part  of 
the  will  to  A.,  and  in  another  part  of  the  will  a  life  interest  in  the 
same  estate  is  given  to  B.,  the  will  is  construed  to  give  a  life  estate  to 
B.  with  remainder  in  fee  to  A.  Anon.,  Cro.  Eliz.  9.  Upon  the  same 
principle,  if  the  testator  gives  in  one  part  of  his  will  the  ivhole  of  his 
estate  to  A.,  and  in  another  part  a  portion  of  his  estate  to  B.,  A.  will 
take  the  whole,  except  that  part  which  is  given  to  B.  Roe  v.  Nevill, 
11  Q.  B.  466.  In  Gravenor  v.  Watkins  (L.  R.,  6  C.  P.  500),  a  devise 
to  a  vidfe  absolutely,  and  by  the  same  will  a  devise  of  the  same  property 
to  her  husband  in  fee,  was  held  to  give  him  an  estate  in  fee.  Qu.,  as 
to  the  interest  taken  by  the  wife.  But  under  a  gift  by  A.  to  his  wife 
of  a  sum  of  money,  "  afterwards  to  go  to  the  under-stated  residuary 
legatee  B.,"  the  wife  takes  absolutely.  Percy  v.  Percy,  24  Ch.  D. 
616. 

An  inaccurate  reference  in  one  part  of  a  will  to  a  gift  or  limitation 
in  another  part  will  not  control  or  affect  it.  Thus,  after  a  limitation 
to  A.  and  the  heirs  of  her  body,  charged  with  a  sum  of  money,  a 
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subsequent  reference  to  the  payment  of  the  money  by  A.  or  her  heirs, 
will  not  enlarge  the  previous  limitation  to  a  fee.  Doe  v.  Fyldes, 
Cowp.  833  ;  see  Ellicombe  v.  GomperU,  3  M.  &  C.  127.  There  is  no 
repugnancy  where  there  is  a  gift  of  something  to  arise  at  a  future 
time  with  a  subsequent  direction  as  to  the  time  of  payment  which  was 
inconsistent  with  the  terms  of  the  original  gift;  such  subsequent 
direction  cannot  enlarge  the  gift,  but  must  be  rejected  as  inconsistent 
with  it.     Bywater  v.  Clarke,  18  Ch.  D.  17. 

There  is  another  form  of  repugnancy  where,  following  an  absolute 
gift,  there  is  a  gift  over,  restrictive  of  absolute  enjoyment.  In  such 
cases  the  gift  over  will  be  void,  as  being  inconsistent  with  and  repug- 
nant to  the  prior  one.     See  ante,  p.  1240. 
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Parol  Evidence  generally  of  Matters  dehors  the  WiU.]  The  ques- 
tion,— what  evidence  is  or  is  not  admissible  in  the  construction  of  wills? 
requires  an  early  consideration,  for  many  cases,  not  only  in  this  but  in 
other  chapters  of  this  title,  depend  upon  it.  As  regards  the  will 
itself  as  a  will,  parol  evidence  is  admissible  to  show  that  there  was  no 
intention  that  the  instrument  should  affect  the  disposition  of  property 
after  the  testator's  death,  and  if  conclusive,  probate  will  be  refused. 
Lister  v.  Smith,  3  8.  &  T.  282.  But  where  a  will  is  read  over  to  or 
left  with  a  testator  prior  to  his  executing  it,  although  part  may  have 
been  inserted  without  any  instructions  from  him,  such  part  will,  in 
general,  be  valid.  Guardhouse  v.  Blackburn,  L.  R.,  1  P.  &  M.  109  ; 
see  Harter  v,  Harter,   3  P.   &  M.  11 ;  Atter  v.  Atkinson,  L.  R.,  1 
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P.  &  M.  665;  Fulton  v.  Andretv,  L.  R.,  7  H.  L.  448,  462.  But 
there  is  no  unyielding  rule  of  law  (especially  where  the  ingredient  of 
fraud  enters  into  the  case),  that  where  it  has  been  proved  that  a  testator 
competent  in  mind  has  had  a  will  read  over  to  him  and  has  thereupon 
executed  it,  all  further  enquiry  is  shut  out.  Fulton  v.  Aiidreir,  L.  E., 
7  H.  L.  C.  448.  In  this  case  a  residuary  bequest  was  introduced  into 
a  will  without  the  knowledge  of  the  testator.  There  was  some  evidence 
that  the  will  was  read  over  to  him,  but  the  jury  found  that  he  did  not 
know  or  approve  of  the  residuary  clause  {ib.  p.  457) ;  and  it  was  held 
that  this  formed  no  part  of  the  will.  So,  in  Morrell  v.  Morrell, 
7  P.  D.  68,  where  an  important  word  was  introduced  by  mistake,  it  was 
rejected. 

Parol  evidence  of  fraud  also  is  admissible,  as  that  the  testator  was 
induced  to  make  his  will  on  the  representation  that  its  contents  were 
different  from  what  they  were  {Doe  v.  Alle^i,  8  T.  R.  147),  or  on  the 
representation  that  if  he  made,  or  abstained  from  making,  a  particular 
devise,  the  devisee  or  heir  would  do  certain  acts  in  favour  of  a  par- 
ticular person.  Strickland  v.  Aldridge,  9  Ves.  519  ;  see  Tee  v.  Ferris, 
2  K.  &  J.  357  ;  Chester  v.  Urwick,  23  Bea.  407.  And  such  evidence 
may  be  rebutted  by  similar  evidence,  and  the  declarations  of  the 
testator  are  admissible.  Doe  v.  Hardy,  1  Moo.  &  E.  525.  Those 
who  take  a  benefit  under  a  will  and  are  instrumental  in  preparing  or 
obtaining  it,  have  thrown  upon  them  the  onus  of  showing  the  righteous- 
ness of  the  transaction.  Barry  v.  Butlin,  2  Moo.  P.  C.  480,  482 ; 
Baker  v.  Batt,  ib.  317;  Fulton  v.  Andrew,  L.  E.,  7  H.  L.  448. 
Parol  evidence  is  also  admissible  to  show  that  a  will  was  executed  on  a 
day  other  than  that  on  which  it  purports  to  be  executed.  Reffell  v. 
Reffell,  L.  E.,  1  P.  &  M.  139  ;  see  Goods  of  Allchin,  ib.  664.  So, 
where  one  codicil  revokes  prior  ones  and  another  confirms  them,  parol 
evidence  is  admissible  to  show  that  there  is  a  mistake.  Goods  of 
Thompson,  ib.  8. 

But,  as  a  very  general  rule,  parol  evidence  of  the  testator's  intention 
is  inadmissible,  unless  there  is  a  latent  ambiguity.  It  is,  for  instance, 
inadmissible  to  show  that  the  testator  intended  to  release  a  bond  debt 
due  to  him  by  the  person  he  appointed  executor  {Broun  v.  Selwin, 
Ca.  t.  Tal.  240 ;  3  B.  P.  C.  607 ;  Stanley  v.  Stanley,  2  J.  &  H.  491 ; 
see  Irvine  v.  Sullivan,  L.  E.,  8  Eq.  673),  or  that  he  intended  to 
republish  a  different  will  from  that  which  he  has  in  fact  republished 
{Ld.  Walpole  v.  E.  Cholmondeley,  7  T.  E.  138 ;  Re  Goodenough,  2 
S.  &  T.  141),  or  that  he  has  devised  lands  to  A.  when  he  intended  to 
devise  them  to  B.  {Doe  v.  Holtom,  4  A.  &  E.  76),  or  that  he  has  un- 
intentionally omitted  one  county  in  a  devise  {E.  Newburgh  v.  Css. 
Newburgh,  5  Madd.  364 ;  see  1  M.  &  Sc.  352),  or  one  species  of 
property.  Doe  v.  Brown,  11  Ea.  441.  So,  such  evidence  is  inad- 
missible to  show  that,  under  a  devise  of  estates  in  one  county  those  in 
another  were  intended.  Miller  v.  Travers,  8  Bing.  244.  Where  the 
error  is  one  of  omission  of  some  important  words,  they  cannot  be 
admitted  to  probate  however  cogent  the  evidence  may  be  from  oral  or 
written  instructions  that  they  were  intended  to  be  part  of  the  will. 

1  p  2 


V3QZ  WILLS. 

Per  Hannen,  L.  P.,  Harter  v.  Harter,  L.  R.,  3  P.  &  M.  11,  19. 

But  if  words  are  inserted  in  a  will  contrary  to  the  intention,  this  may 
be  shown.  Hippesley  v.  Homer,  T.  &  R.  48  ;  Goods  of  Duane,  2 
S.  &  T.  590 ;  Goods  of  Oswald,  L.  E.,  3  P.  &  M.  162 ;  see  Re 
Bywater,  18  Ch.  D.  17 ;  Doe  v.  Oxenden,  8  Taun.  147 ;  4  Dow,  65, 
ante,  p.  1301.  In  the  cases  of  omission  the  evidence  was  rejected  as 
being  adduced  to  show  that,  from  the  testator's  declarations  or  instruc- 
tions, a  particular  property  was  intended  to  pass  which  was  not  described. 
These  cases  are  to  be  distinguished  from  those  in  which  the  question 
is, — what  is  or  is  not  ^parcel  of  a  property  devised  ?  In  such  cases, 
although  parol  evidence  of  intention  is  not  admissible,  evidence  of 
what  is  or  is  not  parcel,  is,  and  in  this  way  a  conclusion,  which  is  of 
course  necessarily  influenced  by  the  evidence,  is  arrived  at.  See  the 
cases  post,  p.  1305. 

Parol  evidence  is  also  inadmissible  to  rebut  a  presumption  arising 
from  the  construction  of  the  words  of  a  will,  simply  as  distinguished 
from  a  presumption  arising  by  implication.  Thus,  under  a  devise  of 
an  estate  to  a  trustee  "  to  carry  into  effect  the  purposes  of  the  will," 
but  none  are  expressed,  there  is  by  construction  a  resulting  trust  for 
the  heir  at  law,  and  evidence  contra  is  inadmissible.  Barrs  v.  Fewkes, 
2  H.  &  M.  60.  But  there  is  no  resulting  trust  where  there  is  a  gift 
of  the  surplus  proceeds  of  real  and  personal  estate  to  a  person 
absolutely,  "  trusting  that  she  will  carry  out  my  wishes  with  regard 
to  the  same,  with  which  she  is  fully  acquainted."  In  such  a  case  the 
devisee  takes  beneficially,  subject  to  the  performance  of  the  testator's 
wishes.     Irvine  v.  Sullivan,  L.  R.,  8  Eq.  673. 

Patent  and  Latent  Ambiguities.]  The  admissibility  of  parol 
evidence  is  frequently  said  to  depend  upon  this,  that  if  the  ambiguity 
be  latent,  that  is,  not  apparent  on  the  face  of,  but  raised  by  evidence 
dehors,  the  will,  such  evidence  is  admissible ;  if  patent,  that  is, 
apparent  on  the  face  of  the  will  itself,  it  is  not.  Bacon's  Maxims, 
Reg.  23.  Perhaps,  however,  the  rule  can  scarcely  be  considered  as 
strictly  and  to  the  very  letter  universally  applicable.  See  and  consider 
the  observations,  1  Jarm.  Wills,  4th  ed.,  429  ;  Wigr.  Wills,  4th  ed., 
170  et  seq.  Thus,  as  regards  the  second  branch  of  it,  in  Doe  v. 
Needs  (2  M.  &  W.  129),  there  was  a  devise  to  George  A.  the  son  of 
John  A.,  another  to  George  A.  the  son  of  George  A.,  and  a  thhd  to 
George  A.  the  son  of  A.  (only,  without  the  christian  name).  The 
ambiguity  would  seem,  therefore,  to  have  been  patent  on  the  face  of 
the  will,  from  the  absence  of  the  christian  name  in  the  last  devise ;  but 
evidence  was  admitted  of  the  testator's  intention,  that  under  this  last 
devise  he  meant  George  A.  the  son  of  George  A.  to  take.  Cons,  and 
comp.  the  canon  of  construction  laid  down  by  the  same  court  in  Doe 
v.  Hiscocks  (5  M.  &  W.  863),  post,  p.  1803.  No  doubt  blanks  for 
christian  names  may  be  explained,  but  it  would  seem  that,  when 
evidence  for  this  purpose  has  been  admitted,  it  has  not  been,  strictly 
speaking,  evidence  of  intention,  but  evidence  of  collateral  matters, 
showing  inferentially  who  was  intended,  as  in  Price  v.  Page,  4  Ves. 
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680;  Re  Gregson's  Trusts,  2  H.  &  M.  504;  Phillips  v.  Barker, 
1  Sm.  &  G.  583. 

As  a  rule,  however,  parol  evidence  of  intention  is  inadmissible  in 
the  case  of  patent  ambiguities  ;  for  instance,  where  there  is  a  gift  in 
blank,  either  as  to  the  subject-matter  of  it  (Edmunds  v.  Wuucjh, 
4  Drew.  275,  278),  or  object  of  it.  BaijVts  v.  Att.-Gen.  2  Atk.  239  ; 
Hunt  V.  Hort,  3  B.  C.  C.  311 ;  lUingworth  v.  Cooke,  9  Ha.  37 ; 
Taylor  v.  Richardson,  2  Drew.  16  ;  Mason  v.  Bateson,  26  Bea.  404. 

It  has  been  laid  down  that  a  latent  ambiguity,  in  the  strict  and 
proper  sense  of  the  term,  only  arises  where  the  words  of  the  will  are 
plain  and  sensible  in  themselves,  as  applicable  to  one  person  or  thing, 
and  without  any  apparent  ambiguity ;  but  there  are  two  or  more 
persons  or  things,  each  answering  the  words  or  description  in  the  will, 
and  there  is  nothing  in  it  to  show  which  was  meant,  and  cases  of  this 
description  are  said  to  be  the  only  cases  in  which  parol  evidence  of 
intention  is  admissible.  Doe  v.  Hiscocks,  5  M.  &  W.  363,  368 ;  see 
Charter  v.  Charter,  L.  E.,  7  H.  L.  364.  As  in  a  devise  of  the  manor 
of  Dale,  and  the  testator  has  two  manors  of  that  name.  lb.  369. 
So,  when  there  is  a  gift  to  one  and  there  are  two  or  more  who  answer 
the  description,  parol  evidence  of  intention  is  admissible.  Ih.  ; 
Jones  V.  Neicman,  1  W.  B.  60;  Careless  v.  Careless,  1  Mer.  384; 
Fleming  v.  Fleming,  1  H.  &  C.  242  ;  Grant  v.  Grant,  L.  R.,  5  C.  P. 
727 ;  S.  C,  2  P.  &  M.  8.  In  the  last  cited  case,  however,  it  may 
perhaps  be  considered  doubtful  how  far  the  principle  was  properly 
applied.  There  a  testator  devised  to  his  nephew  A.  B.  He  had  a 
nephew  of  that  name,  and  his  wife  had  a  nephew  of  that  name. 
The  court  admitted  evidence  to  show  that  the  wife's  nephew  was 
meant  upon  the  ground  that  there  was  a  latent  ambiguity.  The  case  of 
Delmarer.  Robello,  1  Ves.  jun.412,  and  similar  cases  citedpost,  p.  1304, 
however,  would  seem  to  show  that  there  was  no  such  ambiguity,  and 
that  as  there  was  a  person  strictly  answering  the  description,  and  no 
one  else,  he  was  entitled.  Cons,  the  observations  of  Jessel,  M.R.,  in 
Wells  V.  Wells,  L.  R.,  18  Eq.  504,  and;of  MaUns,  V.-C,  in  Merrill  v. 
Morton,  17  Ch.  D.  382,  and  the  cases  Smith  v.  Lidiard,  3  K.  &  J. 
252 ;  In  re  Blower's  Trusts,  L.  R.,  6  Ch.  351,  and  Sherratt  v.  Moxint- 
ford,  L.  R.,  8  Ch.  928.  Where  under  a  bequest  "  to  my  second  cousin 
A.  B.,"  the  testator  having  no  second  cousin  of  that  name,  but  two 
first  cousins  once  removed,  one  named  A.  B.,  the  other  A.  C.  D.  E.  B., 
this  was  held  to  be  a  latent  ambiguity  within  the  meaning  of  the 
rule,  parol  evidence  was  admitted,  and  the  last  named  was  held  to  be 
entitled.  It  was  considered  that  although  one  only  had  the  single 
christian  name  mentioned  in  the  will,  yet  as  the  other  had  the  same 
christian  name  although  coupled  with  others,  he  was  as  much  within 
the  description  in  the  will.     Bennett  v.  Marshall,  2  K.  &  J.  740. 

But  under  a  bequest  to  the  two  children  of  A.,  and  he  had  two  by 
one  wife  and  two  by  another,  evidence  was  held  inadmissible  to  show 
which  two  were  meant,  and  the  four  were  held  entitled.  Matthews  v. 
Foulshaw,  12  "VV.  R.  1141.  Even  where  the  devise  was  to  John  the 
grandson  of  B.,  charged  with  legacies  to  his  brothers  and  sisters,  and 
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there  were  two  grandsons  of  B.  named  Jolin,  one  of  wliom  had 
brothers  and  sisters  and  the  other  had  not,  parol  evidence  was  admitted 
in  favour  of  the  latter,  the  reference  to  the  brothers  and  sisters  being 
held  to  be  no  part  of  the  description.  Doe  v.  Allen,  12  A.  &  E.  451. 
But  a  gift  to  "A.  my  brother  and  to  Simon  my  brother's  son,"  has 
been  held  to  involve  no  ambiguity,  but  that  Simon  the  son  of  A.  was 
meant,  and  evidence  that  other  brothers  of  the  testator  had  sons 
named  Simon  was  rejected.  Doe  v.  Westlake,  4  B.  &  Al.  57.  When 
the  evidence  is  admissible,  the  testator's  declarations,  subsequent  as 
well  as  prior  to  the  will,  are  admissible,  but  are  of  little  weight 
against  what  passed  at  the  time  of  making  it.  Langham  v.  Sandford, 
19  Ves.  649 ;  Doe  v.  Allen,  12  A.  &  E.  461. 

But  if  the  description  in  part  applies  to  one  person  and  in  part  to 
another,  evidence  of  intention  is  inadmissible,  as  in  the  case  of  a  gift 
to  "  John  the  eldest  son  of  A.,"  the  eldest  son  of  A.  by  his  first  wife 
being  named  Simon,  and  the  eldest  son  by  his  second  wife  being 
named  John.  Doe  v.  Hiscocks,  5  M.  &  W.  363.  The  court  did  not 
decide  the  question ,  but  thought  the  will  might  be  void  for  uncertainty, 
in  which  case  the  heir  would  take.  The  question  in  this  case  does 
not  appear  to  have  been  finally  determined.  Comp.  Ee  Blackman, 
16  Bea.  377 ;  Hodgson  v.  Clarke,  1  D.,  F.  &  J.  394 ;  Garner  v. 
Garner,  29  Bea.  114. 

And  if  there  is  a  person  who  does  answer  the  description,  parol 
evidence  is  inadmissible  to  show  that  another,  who  does  not,  was 
intended.  Dehnare  v.  Bobello,  1  Ves.  jun.  412  ;  Holmes  v.  Custancf, 
12  Ves.  279 ;  Re  Clergy  Society,  2  K.  &  J.  615 ;  Goods  of  Peel, 
L.  E.,  2  P.  &  M.  46 ;  see  Doe  v.  Westlake,  4  B.  &  Al.  57.  Cons. 
Thomas  v.  Thomas,  6  T.  K.  671,  and  the  observations  on  it,  5  M.  &  W. 
371 ;  and  Grant  v.  Grant,  ante,  p.  1303,  and  the  observations  on  it. 

Where  a  legatee  is  once  correctly  described  in  a  will,  and  the 
same  name  is  mentioned  again  without  any  description,  evidence  is 
not  admissible  to  show  that  a  different  person  was  intended.  Webber 
V.  Gorbett,  L.  E.,  16  Eq.  515. 

When  there  is  no  person  properly  answering  the  description, 
evidence  of  intention  is  in  general  equally  inadmissible.  Drake  v. 
Drake,  8  H.  L.  C.  172  ;  comp.  and  qu.  Beaumont  v.  Fell,  2  P.  W.  141 ; 
see  Mostyn  v.  Mostyn,  5  H.  L.  C.  168. 

Evidence  of  surrounding  Circumstances,  <tc.,  &c.\  In  the  cases 
which  have  just  been  considered,  the  question  turned  upon  the 
admissibility  of  evidence  of  the  testator's  intention  as  shown  by  bis 
declarations,  instructions  for  his  will,  or  evidence  of  the  like  nature ; 
evidence  which,  if  admissible,  is  of  course  conclusive.  But  the 
ambiguity  may  be  of  such  a  nature  that,  although  in  a  sense  latent, 
parol  evidence  of  intention  is  inadmissible,  yet  evidence  of  another 
kind,  frequently  scarcely  less  conclusive,  is.  Thus,  although  the 
ambiguity  is  not  of  the  kind  referred  to  in  Doe  v.  Hiscocks  (5  M.  &  W. 
BOB,  ante,  p.  1B03),  it  is  such  as  cannot  in  general  be  discovered  or 
dispelled  until  the  circumstances  surrounding  the  testator  and  connected 
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with  his  property  or  the  persons  named  in  his  will  are  known.  In  such 
cases  the  court  may,  by  means  of  parol  evidence,  inform  itself  of 
surrounding  circumstances,  and  the  nature  and  value  of  the  property, 
and  matters  connected  with  the  objects  named  in  the  will,  in  order  to 
interpret  the  language  the  testator  has  used.  Doe  v.  Martin,  4  B.  &  Ad. 
771;  Guy  v.  Sharp,  1  M.  &  K.  589,  602;  Att.-Gen.  v.  Grote, 
2  E.  &  My.  699;  Boys  v.  Williams,  ib.  689;  Hart  v.  Tulk,  2  D., 
M.  &  G.  300;  Wigr.  Wills,  Prop.  5,  p.   65;  Stanley  v.  Stanley, 

2  J.  &  H.  491 ;  Gordon  v.  Gordon,  L.  E.,  5  H.  L.  C.  254 ;  Charter  v. 
Charter,  L.  E.,  7  H.  L.  364,  377.  Evidence  of  this  kind  is  received  as 
showing  facts  from  which  the  court  infers  what  the  testator's  intention 
was,  but  not  as  directly  showing  the  testator's  intention. 

But  the  evidence  as  to  all  material  facts  may  include  also  declara- 
tions of  the  testator  himself,  if  they  are  not  adduced  to  show  his 
intention,  but  merely  to  show  the  state  of  his  property,  or  any  other 
similar  collateral  matter.  Doe  v.  Holtom,  4  A.  &  E.  76;  Wigr. 
Wnis,  172.  This  principle  of  bringing  in  aid  the  knowledge  derived 
from  all  material  surrounding  circumstances  is  of  universal  application, 
and  enables  the  court  to  arrive,  in  general,  at  a  conclusion  scarcely 
less  satisfactory  than  if  evidence  of  the  very  intention  of  the  testator 
himself  had  been  received. 

What  is  or  is  not  parcel  of  the  property  mentioned  may  be  proved 
by  evidence  of  this  nature  :  as  where  the  testatrix  devised  her  Briton 
Ferry  estate  with  all  manors,  dc.,  dc.,  and  afterwards  described  it  as 
being  in  Glamorganshire,  evidence  was  held  to  be  admissible  to  show 
that  the  estate,  known  as  and  called  the  Briton  Perry  estate,  com- 
prised other  lands,  &c.,  in  the  county  of  Brecon.     Doe  v.  E.  Jersey, 

3  B.  &  C.  870 ;  Stanley  v.  Stanley,  2  J.  &  H.  491.  So  where  the 
devise  was  of  "all  my  estate  in  A.  called  Ashford  Hall  estate," 
evidence  was  admitted  to  show  the  meaning  of  the  words  used. 
Ricketts  v.   Turquand,   1   H.  L.    C.  472 ;  see   Harrison  v.  Hyde, 

4  H.  &  N.  805.  And  under  such  a  description  after-purchased  lands 
treated  by  the  testator  as  additions  to  the  original  estate  may  pass. 
Castle  v.  Fox,  L.  E.,  11  Eq.  542 ;  comp.  Wehh  v.  Byng,  1  K.  &  J. 
580 ;  aff.  nom.  Byng  v.  Byng,  10  H.  L.  C.  171. 

But  evidence  of  this  description  cannot  be  admitted  to  show  that  the 
testator  intended  by  the  language  he  has  used  to  include  a  larger 
property  than  that  properly  answering  the  description ;  as  in  a  devise 
of  his  "  estate  at  Ashton,  in  the  county  of  Devon,"  evidence  is  inad- 
missible to  show  that  the  testator  was  in  the  habit  of  describing  and 
calling  several  estates  besides,  and  in  addition  to,  that  at  Ashton,  as 
his  Ashton  estate.  Doe  v.  Oxenden,  3  Taun.  147 ;  4  Dow,  65  ;  Doe 
V.  Greening,  3  M.  &  S.  171 ;  see  Evans  v.  Angell,  26  Bea.  202 ; 
Webber  v.  Stanley,  16  C.  B.,  N.  S.  698  ;  post,  p.  1309. 

If  a  testator  devises  by  the  description  of  the  house  he  lives  in 
{Doe  V.  Collins,  2  T.  E.  498),  or  which  he  purchased  of  A.,  or  which 
is  in  the  occupation  of  B.  {Sanford  v.  Raikes,  1  Mer.  646),  parol 
evidence  is  admissible  to  show  what  is  so  referred  to.  So  where  the 
devise  is  of  messuages,  lands,  hereditaments  and  premises   thereunto 
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belonging,  -with  their  rights  and  appurtenances.  Ongley  v.  Chambers, 
1  Bing.  483  ;  see  Doe  v.  Langton,  2  B.  &  Ad.  680. 

When  words  are  used  intelligible  in  themselves  and  in  ordinary  use, 
they  must  be  construed  accordingly.  Bat  if  the  context  shonrs  that 
they  could  not  have  been  so  used  by  the  testator,  but  in  some  special 
sense,  for  instance,  by  reason  of  the  locality  in  which  he  resided, 
evidence  may  be  given  of  the  sense  in  which  the  words  are  used  and 
understood m  that  locality,  deeper  Parke,  J.,  Richardson  y.  Watson, 
4  B.  &  Ad.  799.  See  Shore  v.  Wilson,  9  CI.  &  P.  355,  525 ;  Anstee 
V.  Nelms,  1  H.  &  N.  225  ;  Millard  v.  Bailey,  L.  R.,  1  Eq.  378.  See 
Wigr.  Wills,  Prop.  1,  p.  15. 

If  the  testator  has  been  in  the  habit  of  calling  persons  or  things  by 
particular  names,  evidence  of  this  is  in  general  admissible.  Lee  v. 
Pain,  4  Ha.  251 ;  Doe  v.  Hiscocks,  5  M.  &  W.  363,  368.  And  if 
he  gives  property,  for  instance,  "  money  in  the  house,"  and  on  ex- 
amination it  is  found  that  he  has  referred  to  and  described  other 
property,  for  instance,  shares  as  money,  having  inclosed  them  in  an 
envelope  and  indorsed  on  it  "to  be  considered  as  ready  money  and 
given,"  the  shares  will  pass  under  that  description  in  the  will.  Knight 
V.  Knight,  2  Giff.  616.  And  under  a  bequest  of  "  I.  X.  X."  evidence 
is  admissible  to  show  the  meaning  of  these  letters.  Kell  v.  Charmer, 
23  Bea.  195  ;  comp.  Clayton  v.  Nugent,  13  M.  &.  W.  200. 
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MISTAKE MISNOMEE AMBIGUOUS    DESOBIPTION. 


In    Suhject-matter    of    Devise    or 

Bequest  1306 

tleseription  erroneous  in  Part 

only 1307 

Mistake  as  to  Count]/  1307 

As  to  Occupaney — Farm    1307 

Several  Terms  of  Description...  1308 
Where  fhere  is  Property  which 

answers  the  Description 1 308 

Greater  Numher  passing  than 

mentioned  1309 

Tennre 1309 

Testator  having  distinct  Inte- 
rests in  same  Property    1310 

In  Bequests  of  Personalty 1310 


In    Subject-matter    of    Devise    or 
Beqv£st — continued. 
Misconception  of  Testator  as  to 
his  Property 1310 

In  Objects  or  Names    1311 

Correct       JVame  —  Erroneovs 

Addition    1311 

Omission  of  one  Name 1311 

Mistake  in  Name 1311 

Name  coupled  with  other  De- 
scription   1312 

Bequest  to  a  Person  as  Wife  ...  1313 

Mistake  in  Number  1313 

Omission  of  one  Person    1313 


In  Subject-matter  of  Devise.}  In  the  preceding  chapter  the  prin- 
ciple upon  which  evidence  dehors  the  will  is  or  is  not  admissible 
to  show  the  intention  was  referred  to,  and  if  inadmissible  for  this 
purpose  the  principle  was  stated  that  evidence  of  the  surrounding  cir- 
cumstances connected  with  the  testator  so  as  to  place  the  court  in  his 
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position  to  ascertain  the  bearing  and  application  of  the  language  he 
has  used,  was  admissible.  Several  cases  were  there  cited  in  illus- 
tration of  this  principle.  Many  cases  in  this  chapter  were  decided 
upon  the  evidence  of  surrounding  circumstances.  In  Thellusson  v. 
Lord  Rendlesham,  7  H.  L.  C.  429,  Lord  Cranworth  observed,  p. 
494  : — "  The  rule  is  that  words  are  to  be  construed  according  to  their 
plain  ordinary  meaning,  unless  the  context  shows  them  to  have  been 
used  in  a  different  sense,  or  unless  the  rule,  if  acted  on,  would  lead  to 
some  manifest  absurdity  or  incongruity." 

When  there  is  a  description  of  parcels  consisting  of  two  separate 
parts,  the  first  of  which  is  complete  and  correct,  and  the  second  in- 
complete and  erroneous,  the  maxim /«fea  demonstratio  noii  nocet  cum 
de  corpore  constat  in  general  applies.  Thus,  if  the  property  is  in 
other  respects  accurately  described,  a  mistake  as  to  the  county  is  im- 
material if  the  testator  has  no  other  property  answering  the  descrip- 
tion. Hastead  v.  Searle,  1  Ld.  Raym.  728.  But  under  a  devise  of 
property  at  A.,  shares  in  property  at  B.  were  held  not  to  pass,  although 
A.  adjoined  B.  and  was  in  the  parish  of  B.  Barber  v.  Wood,  4  Ch. 
D.  885.  And  if  property  is  known  by  a  particular  name,  as  White- 
acre,  and  it  is  devised  by  that  name,  it  will  be  sufficient,  although  it 
may  also  be  described  as  being  in  the  occupation  of  A.  &  B.,  when  in 
fact  it  is  in  that  of  A.  only.  Blague  v.  Gold,  Cro.  Car.  447 ;  see 
Howard  v.  Conway,  1  Coll.  87 ;  Stephens  v.  Powys,  1  D.  G.  &  J.  24. 
So,  if  there  is  a  devise  of  freehold  estates  at  or  near  A.,  in  the  parish 
of  B.,  and  they  are  so  situate,  it  will  not  vitiate  the  devise  that  they 
are  also  inaccurately  described  as  being  in  the  testator's  occupation. 
White  v.  Birch,  36  L.  J.,  Ch.  174 ;  questioning  Doe  v.  Parkin  (5 
Taun.  321),  in  which  the  devise  was  of  "  all  my  messuages  in  T.  and  now 
in  my  occupation,"  and  there  was  only  one  in  his  occupation,  which 
alone  was  held  to  pass  by  the  devise.  Again,  under  the  description 
of  "  my  farm  called  "  Whiteacre,  in  the  occupation  of  A.,  other  lands, 
part  of  the  farm,  although  not  in  A.'s  occupation,  may  pass.  Good- 
title  V.  Southern,  1  M.  &  S.  299  ;  Doicn  v.  Down,  7  Taun.  348. 
But  if  the  description  had  been  "  all  those  my  lands  at  Whiteacre 
Farm,  in  the  occupation  of  A.,"  only  those  lands  which  were  in  his 
occupation  would  have  passed.  Per  Lord  Cranworth,  Slingsby  v. 
Grainger,  7  H.  L.  C.  283.  His  lordship  observed,  that  the  distinction 
was  between  those  cases  in  which  there  has  been  a  complete  description 
of  the  thing  given  and  a  subsequent  misdescription  of  some  particular 
connected  with  it,  and  cases  in  which  that  which  is  subsequently  con- 
nected with  the  description  is  so  connected,  as  to  form  part  of  the  de- 
scription of  the  thing  given.  lb.  A  devise  of  messuages,  farm,  and 
lands,  &c.,  called  A.,  in  the  parish  of  B.,  containing  by  estimation 
eighty  acres,  more  or  less,  and  in  the  occupation  of  C,  will  pass  the 
whole  of  the  farm  in  C.'s  occupation,  comprising  about  175  acres, 
although  some  of  the  lands  may  be  in  another  parish.  Whitfield  v. 
Langdalc,  1  Ch.  D.  61  {Devise  of  Hookland).  So  although  the  word 
"  farm  "  may  not  be  specifically  used  {ib.,  Devise  of  Tickeridge).  In  the 
last  devise  the  expression  farmhouse  was  used,  butnot  farm.   But  in  this 
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devise  the  description  in  the  occupation,  gOTerned  the  construction,  and 
that  part  only  so  occupied  was  held  to  pass,  ib.  Consider  if  the  word 
"  farm  "  had  been  used,  Goodtitle  v.  Southern,  1  M.  &  S.  299.  Even 
where  a  messuage  was  devised  to  A.,  and  described  as  being  "that  in 
which  he  lived,"  and  an  adjoining  messuage  was  devised  to  B.,  and 
described  as  "  now  in  the  occupation  of  E.,"  a  cellar  which  was  within 
the  boundary  of  the  messuage  devised  to  B.,  but  was  in  A.'s  occupa- 
tion, was  held  to  pass  to  A.  Press  v.  Parker,  2  Bing.  456 ;  comp. 
Polden  V.  Bastard,  L.  K.,  1  Q.  B.  156 ;  and  consider  the  class  of  cases, 
Boe  V.  Lyford,  dc,  4  M.  &  S.  550,  post,  p.  1309.  A  devise  of 
messuages,  lands,  &c.  at  A.,  "let  to  B.  and  others,"  will,  in  the 
absence  of  a  controlling  context,  pass  all  the  testator's  lands  at  A.  by 
whomsoever  rented.  Doe  v.  Martin,  4  B.  &  Ad.  771.  In  this  case, 
indeed,  there  appears  to  have  been  no  ambiguity;  the  property 
literally  and  strictly  answered  the  description.  So,  where  the  testator 
had  a  mansion-house  and  estate  known  as  the  D.  estate,  and  subse- 
quently purchased  lands,  part  of  which  he  occupied  himself,  a  devise 
of  his  mansion-house  called  D.,  with  the  lands  thereto  belonging,  "  as 
now  enjoyed  by  me,"  was  held  to  pass  that  part  of  the  after-purchased 
lands  ichich  he  occupied.  Bodenham  v.  Pritchard,  1  B.  &  C.  350. 
Under  the  description  "  property,  brewery,  &c."  (in  a  bequest  of 
right  of  pre-emption),  public-houses  in  connection  with  the  brewery 
have  been  held  to  be  comprised,  the  words  being  read  as  "  brewery 
property,  &c."     Waite  v.  Morland,  12  Jur.,  N.  S.  763. 

In  cases  of  ambiguous  description  it  is  a  leading  principle  that  if 
there  are  several  terms  of  description  applied  to  the  subject-matter  of 
a  devise  or  bequest,  every  such  term  may  be  material,  and  if  there  is 
property  corresponding  with  that  which  is  devised  in  every  particular, 
such  property  alone  will  in  general  pass,  to  the  exclusion  of  other 
property  in  part  only  answering  the  description.  Thus,  where  the 
testator  recited  that  he  was  seised  of  certain  lands  at  A.  subject  to 
a  mortgage,  and  he  devised  the  said  lands,  this  was  held  not  to  include 
lands  at  A.  which  were  not  mortgaged  {Pullin  v.  Pullin,  3  Bing.  47) ; 
and  a  devise  of  lands  at  A.  held  of  B.,  in  the  occupation  of  C,  will 
not  pass  lands  not  in  C.'s  occupation,  there  being  other  lands  in  his 
occupation  held  under  the  testator.  Morrell  v.  Fisher,  4  Ex.  591. 
Where,  also,  messuages  were  devised  by  the  description  of  messuages 
at,  in  or  near  A.  and  purchased  of  B.,  and  there  were  two  houses 
about  20  yards  and  four  houses  about  400  yards  from  A.,  but  all  had 
been  purchased  of  B.  and  included  in  one  conveyance ;  it  was  held, 
that  only  the  two  first-mentioned  houses  passed.  Doe  v.  Bower,  3 
B.  &  Ad.  453;  see  Lambert  v.  Overton,  11  L.  T.,  N.  S.  503.  In 
Homer  v.  Homer,  8  Ch.  D.  758,  a  testator  devised  all  his  lands 
"  situated  at  or  within  D.,  in  the  occupation  of  J."  The  testator 
was  seised  of  two  farms,  both  in  the  occupation  of  J.  The  greater 
part  of  each  of  the  farms  was  within  the  parish  of  D.,  but  three  closes 
of  one  and  one  close  of  the  other  were  respectively  situate  in  an  adjoining 
parish.  In  each  case  the  portion  which  was  not  in  the  parish  of  D. 
immediately  adjoined  the  remainder  of  the  farm ;   it  was  held  that 


MISTAKE   IN  SUBJECT-MATTER.  1309 

the  devise  comprised  the  four  closes  adjoining  the  parish  of  D.  The 
testator  also  devised  all  his  land  "  situate  at  G.,  in  the  occupation  of  S." 
This  was  held  not  to  include  land  situate  at  G.,  but  in  the  occupation 
of  J.,  ib.     See  Hardu-ick  v.  Hardwick,  L.  R.,  16  Eq.  168. 

If  an  estate  is  situate  in  two  counties,  parishes  or  places,  A.  and  B., 
there  being  no  boundary  or  division  line  in  the  estate,  which  is 
enjoyed  as  one  property,  and  the  owner  devises  by  the  description  of 
"his  house,  manors,  farms,  lands  and  hereditaments  in  A.,"  that  part 
only  of  the  estate  which  is  situate  in  A.  will  in  general  pass.  Webber 
V.  Stanley,  16  C.  B.,  N.  S.  698 ;  Pedley  v.  Dodds,  L.  R.,  2  Eq. 
819  ;  see  Smith  v.  Ridgivay,  L.  R.,  1  Ex.  331 ;  Lister  y.  Pickford,  34 
Bea.  576.  In  Harman  v.  Gurner  (85  Bea.  478),  where  the  testator 
had  a  piece  of  land  abutting  on  two  streets,  A.  and  B.,  and  erected 
two  houses,  one  abutting  on  A.  street  and  the  other  on  B.  street ;  it 
was  held,  that  both  passed  under  a  devise  of  all  that  his  freehold 
estate  in  A.  street.  The  testator  was  in  the  habit  of  calling  the  whole 
his  A.  street  property.  Cons.  Pinney  v.  Marriott,  32  Bea.  643  ;  Doe 
V.  Roberts,  5  B.  &  Al.  407 ;  Cunningham  v.  Butler,  3  Giff.  37 ;  and 
comp.  Webber  v.  Stanley,  16  C.  B.,  N.  S.  698,  supra ;  Smith  v.  Ridg- 
way,  L.  R.,  1  Ex.  331.  But  where  a  messuage  and  lands  in  two 
hamlets  had  been  purchased  of  A.  by  the  testator,  and  he  devised  by 
the  description  of  all  his  messuage,  farm  and  lands  situate  in  one  of 
the  harnlets,  which  he  purchased  of  A.,  it  was  held  that  the  lands  in 
the  other  did  not  pass.  Doe  v.  Lyford,  4  M.  &  S.  550  ;  see  Doe  v. 
Ashley,  10  Q.  B.  663.  So,  where  a  testator  was  possessed  of  A.,  B., 
C.  and  D.  lands,  held  under  one  lease,  and  devised  his  A.,  B.,  and 
C.  lands,  the  D.  lands  were  held  not  to  pass.  West  v.  Lawday,  11 
H.  L.  C.  375. 

In  Sampson  v.  Sampson  (L.  R.,  8  Eq.  479),  under  a  bequest  of 
four  messuages,  five  were  upon  the  contexb  held  to  pass.  So,  in 
Travers  v.  Blundell,  6  Ch.  D.  436,  under  an  appointment  of  four 
closes  by  name,  six  were  held  to  pass.  In  Whitfield  v.  Langdale,  1 
Ch.  D.  61,  a  testatrix  under  a  power  in  a  marriage  settlement  devised 
"  All  that  messuage  or  tenement,  barn  and  lands  thereunto  belonging, 
situate  in  the  parish  of  B.  .  .  ."  called  by  the  name  of  "  Claggetts 
and  Sievelands."  This  description  was  identical  in  terms  with  a 
description  in  a  schedule  to  the  settlement ;  and  it  was  followed  in  the 
same  schedule  by  descriptions  of  six  other  pieces  of  land.  At  the 
date  of  the  will,  and  for  many  years  before  and  after,  all  seven  pieces 
of  land  were  in  one  occupation,  and  knovna  as  "  Clay  gate  Farm"  ;  it 
was  held,  that  all  seven  parcels  passed  by  the  devise. 

A  misdescription  of  the  tenure  of  property,  for  instance,  freehold  for 
leasehold,  &c.,  is  in  general  immaterial,  if  in  other  respects  it  is 
clearly  identified  {Day  v.  Trig,  1  P.  W.  286 ;  Gidly  v.  Davis,  L.  R., 
10  Eq.  562),  unless  there  is  other  property  exactly  answering  the 
description  in  the  will.  Hall  v.  Fisher,  1  Coll.  47.  And  where  in  a 
devise  of  two  estates,  there  is  a  clear  mistake  in  a  subsequent  reference 
to  one  instead  of  the  other,  the  court  will  correct  it.  In  Re  Northen's 
Estate ;  Salt  v.  Pym,  28  Ch.  D.  153.     See  post,  Chap.  XIX. 
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It  sometimes  happens  that  the  testator  is  possessed  of  two  separate 
interests  in  the  same  property ;  for  instance,  a  freehold  and  a  lease- 
hold interest,  and  uses  language  applicable  only  to  one  kind  of  interest. 
It  does  not,  however,  in  such  cases,  necessarily  follow  that  the  will 
must  be  confined  to  the  interest  specified,  if  it  can  be  collected  that 
the  intention  was  to  pass  both.  Thus,  in  Mathews  v.  Mathews  (L.  E., 
4  Eq.  278),  the  testator  was  possessed  of  a  leasehold  interest  in  pro- 
perty, and  a  freehold  interest  in  remainder  in  the  same  property,  and 
devised  his  freehold  estate  only,  it  was  held  that  the  leasehold  interest 
also  passed.  Wood,  V.-C,  admitted,  however,  that  the  case  was  a 
doubtful  one. 

And  if  the  principle  of  Webber  v.  Stanley  (16  C.  B.,  N.  S.  G98)  and 
the  other  cases  (cited  ante,  p.  1309)  are  to  be  applied  to  interests  in 
property,  as  well  as  to  the  property  itself,  it  would  seem  that,  if  there 
is  property  answering  in  interest  to  the  description  in  the  will,  this 
description  should,  as  a  rule,  be  limited  to  such  interest,  and  not  be 
construed  to  extend  to  any  other.  In  Belaney  v.  Belaney  (L.  E.,  2 
Ch.  138),  the  testator  was  possessed  of  a  term,  and  afterwards  pur- 
chased the  reversion  in  fee,  taking  the  conveyance  of  it  to  a  trustee, 
by  a  deed,  reciting  that  he  was  desirous  that  the  term  should  not 
merge.  He  then  made  a  will,  by  which  he  gave  all  his  "personal 
estate  to  his  Wife,  and  it  was  held  that  the  term  passed  as  a  term  in 
gross,  but  not  the  fee.  The  preceding  cases  were  cases  relating  to 
real  estate.  With  respect  to  personal  estate,  the  general  principles 
before  stated  will  very  generally  apply.  If  the  property  can  be 
identified  with  reasonable  certainty,  slight  inaccuracies  in  description 
will  be  immaterial,  if  there  is  no  other  property  of  the  testator  exactly 
answering  the  description.  Thus,  a  bequest  of  consols  will  pass  three 
per  cents.,  if  the  testator  has  no  consols  (Bnrbey  v.  Burhey,  15  W.  E. 
479 ;  see  Rowlatt  v.  Easton,  11  W.  E.  767) ;  and  railway  stock  may 
pass  under  the  description  of  railway  shares.  Trinder  v.  Trinder, 
L.  K.,  1  Eq.  695  ;  see  also  post,  Chap.  XVI.  There  is  a  class  of 
cases  in  which  the  testator  shows  from  recital  or  statement  that  he 
has  mistaken  the  amount  of  his  property,  and  makes  a  devise  or 
bequest  under  this  erroneous  impression.  Under  such  circumstances 
the  decided  cases  do  not  furnish  any  invariable  rule  of  construction, 
each  case  would  seem  very  much  to  depend  upon  circumstances.  In 
Att.-Gen.  v.  Lloyd,  1  Ves.  sen.  52,  where  a  testator  made  a  bequest 
by  codicil  upon  the  assumption  that  a  devise  by  his  will  was  void, 
which  it  was  not.  Lord  Hardwicke  observed,  p.  34,  upon  the  difficulty 
of  saying  that  a  devise  should  fail  because  the  reason  for  it  failed,  and 
he  sent  the  case  to  law,  ib.,  p.  86.  In  Thomas  v.  Howell,  L.  E.,  18 
Eq.  198,  a  testator  stated  that  he  presumed  the  income  of  his  pro- 
perty would  produce  a  certain  sum,  and  he  made  certain  bequests 
accordingly ;  it  was  held,  that  they  failed,  as  the  income  was  less. 
See  the  observations  in  this  case  on  Att.-Gen.  v.  Lloyd,  sup.,  and 
comp.  the  cases,  post,  Chap.  XX.  Where  a  testator  directed  his  debts 
to  be  paid,  "  including  a  debt  of  300Z.  owing  from  me  to  my  daughter," 
and  he  owed  his  daughter  150Z.  only,  she  was  held  not  entitled  to 
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receive  more  than  the  ISOl.  Wilson  v.  Morley,  5  Ch.  D.  776.  Comp. 
Whitfield  V.  Clemment  (1  Mer.  402).  Where  a  testator,  by  his  will, 
gave  a  legacy,  and  by  a  codicil,  after  reciting  that  he  had  advanced  to 
the  legatee  a  certain  sum,  he  directed  that  sum  to  be  considered  as  a 
payment  on  account  of  the  legacy  ;  it  was  held,  that  the  sum  mentioned 
would  be  deducted  from  the  legacy,  though  the  advance  in  fact  made 
was  less  than  that  sum.  7n  re  Aird's  Estate,  12  Ch.  D.  291.  But 
this  case  was  not  followed  in  Re  Taylor's  Estate,  22  Ch.  D.  495,  in 
which  it  was  held  that  an  erroneous  recital  or  statement  of  a  testator 
as  to  the  amount  due  to  his  estate  might  be  corrected  according  to  the 
fact.  In  this  case,  Jessel,  M.E.,  observed,  p.  500,  that  "where  there 
are  two  possible  constructions  of  a  clause,  one  strict  and  the  other  lax,  if 
the  former  leads  to  a  palpable  absurdity,  the  court  will  adopt  the  latter." 

Mistake  in  Objects  or  N'ames.]  When  there  is  a  description  in 
a  will  exactly  applicable  to  each  of  two  persons,  parol  evidence  of 
intention  is  admissible,  ante,  p.  1303.  But  when  this  is  not  the  case, 
and  there  is  a  mistake  in  the  description  or  name  of  a  devisee  or 
legatee,  evidence  of  "  surrounding  circumstances  "  is  admissible  to 
show  who  was  meant.  Thus,  a  bequest  to  A.  B.  (his  right  name), 
coupled  with  an  erroneous  description,  will  be  good.  Standen  v. 
Standen,  2  Ves.  jun.  589 ;  see  Giles  v.  Giles,  1  Ke.  685.  For  it  is  a 
maxim,  although  far  from  universal  application,  that  Veritas  nominis 
tollit  errorem  demonstrationis.  Bacon's  Maxims,  25 ;  and  see 
Bernasconi  v.  Atkinson,  10  Ha.  345,  and  the  cases  there  cited,  post, 
p.  1312 ;  Gillett  v.  Gane,  L.  E.,  10  Eq.  29.  An  omission  of  one  of 
the  names  of  the  legatee,  even  coupled  with  the  further  mistake  of 
describing  him  as  second  son,  when  he  was  third  son,  the  father  also 
being  misnamed,  has  been  held  to  be  immaterial,  it  being  clear  from 
the  context  who  was  meant.  Newholt  v.  Pryce,  14  Sim.  354 ;  see 
Brake  v.  Drake,  8  H.  L.  C.  172. 

Under  a  devise  to  the  second  son  of  Edward  W.  of  a  particular 
place,  the  second  son  of  Joseph  W.  of  that  place  may  take,  the  con- 
text and  surrounding  circumstances  showing  that  he  was  the  person 
intended.  Blundell  v.  Gladstone ;  nom.  Ld.  Camoys  v.  Gladstone,  1 
H.  L.  C.  778.  In  cases  of  this  description,  it  must  not  be  lost  sight 
of  that  a  mistake  in  the  name  of  the  devisee  or  legatee  himself  is  not 
the  same  kind  of  mistake  as  that  in  the  name  of  a  person  which  is 
part  of  the  description.  Thus,  in  the  case  just  cited,  the  devise  was 
not  to  Edward  W.  but  to  the  second  son  of  Edivard  W.,of  a  particular 
place.  That  was  the  description,  and  the  name  was  a  part  of  it.  See 
Lord  Lyndhurst's  judgment,  ib.,  1  H.  L.  C.  799.  Sometimes  the 
error  of  description  lies  in  stating  a  person  to  be  dead,  when  he  is 
living.  Under  a  bequest  to  the  children  of  my  late  nephew  A.  B.,  the 
children  will  be  entitled,  although  A.  B.  be  living.  Re  Ingle's  Trtists, 
L.  E.,  11  Eq.  578.  A  mistake  in  the  name  will  often  be  immaterial. 
Thus  under  a  bequest  to  William  A.,  eldest  son  of  Charles  A.,  Andrew 
A.,  who  was  the  eldest  son,  was  held  entitled.  Pitcairne  v.  Erase, 
Finch,  403 ;  Dmvsett  v.  Siveet,  Amb.  175  (1st  point) ;  Stringer  v. 
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Gardiner,  4  De  G.  &  J.  468.  There  is,  however,  more  difficulty 
where  there  are  two  or  more  who  partly  answer  the  description  in 
the  will. 

With  reference  to  cases  of  this  description,  in  Bernasconi  v.  Atkin- 
son, 10  Hare,  345,  Wood,  V.-C,  observed  in  substance  that  it  did 
appear  singularly  enough  that  the  description  of  the  legatee  had  in 
most  of  the  cases  prevailed  over  the  name.  Thus,  in  Adams  v.  Jones, 
9  Hare,  685,  the  description  of  wife,  and  in  Bradshaw  v.  Bradshaw,  2 
Y.  &  0.  Ex.  72,  the  description  of  second  son,  were  held  to  designate 
the  respective  legatees.  In  Doe  v.  Huthwaite,  3  B.  &  Aid.  632,  also 
the  name  of  the  legatee  was  wrongly  expressed,  and  the  description  of 
second  son  determined  the  title  to  the  legacy.  So  again  in  Lord 
Camoys  v.  Blundell,  1  H.  L.  C.  778,  the  gift  was  to  a  person  not 
named,  but  described  as  the  second  son  of  Ed.  Weld  of  Lul worth, 
although  there  was  no  such  person  as  Ed.  Weld,  the  possessor  of 
Lulworth  being  Joseph  Weld.  There  the  description  of  second  son 
prevailed.  But  although  this  had  happened  in  those  cases,  they  do  not 
say,  "  take  the  description  in  preference  to  the  name."  Far  from  it,  the 
principle  of  the  cases  is,  that  where  there  are  two  descriptions,  where 
the  testator  specifies  in  two  different  ways,  the  object  of  his  bounty,  the 
court  adopts  that  which  in  each  instance  appears  to  be  the  least  open 
to  error.  Ace.  per  Lord  Cairns,  C,  Charter  v.  Charter,  L.  E.,  7  H. 
L.  364,  381. 

Under  a  bequest  to  a  person  described  as  Clare  Hannah,  the  icife  of 
A.,  the  wife  of  A.  was  held  to  be  entitled,  though  her  name  was 
Hannah  only,  and  she  had  a  daughter,  named  Clare  Hannah.  Adams 
V.  Jones,  9  Ha.  485 ;  see  Ryall  v.  Hannam,  10  Bea.  536 ;  Re  Felt- 
ham's  Trust,  1  K.  &  J.  528 ;  Hodgson  v.  Clao-ke,  1  D.,  F.  &  J.  394; 
Re  Gregory,  34  Bea.  600.  Where  there  was  a  bequest  in  a  will  made 
in  1874  "  to  my  housekeeper,  M.  E.,  whether  living  in  my  service  at 
the  time  of  my  death  or  not,"  and  M.  R.  had  left  the  testator's  service 
six  or  seven  years  before,  and  married  in  1871,  and  her  sister,  E.  E., 
had  been  since  1870,  and  was  at  the  time  of  testator's  death,  in  his 
service  as  his  housekeeper :  it  was  held  that  the  primary  description 
of  the  legatee,  "  my  housekeeper,"  and  not  the  name,  was  in  this  case 
the  guide  to  the  testator's  intention,  and  that  E.  E.  was  entitled  to 
the -fund.     In  re  Nunn's  Trusts,  L.  E.,  19  Eq.  331. 

In  these  cases  the  description  was  held  to  control  the  name.  But 
under  a  devise  to  "M.  F.,  now  living  in  France  with  her  uncle,"  and 
she  was  not  then  living,  and  had  never  lived,  with  him,  but  her  sister 
C.  F.  was  living,  and  for  some  time  had  lived,  with  him,  it  was  held 
that  the  name  controlled  the  description,  and  that  M.  F.  was  entitled. 
Re  Plunhett,  11  Ir.  Ch.  E.  361.  In  Garland  v.  Beverley,  9  Ch.  D. 
213,  where  a  testator  devised  lands  to  William,  the  eldest  son  of  the 
testator's  nephew,  and  the  nephew  had  two  sons,  John,  the  elder,  and 
William,  the  younger  ;  it  was  held  that  the  devise  was  to  William. 
Where  a  legatee  was  described  as  "  my  son  Forster  Charter,"  there 
being  a  son  named  William  Forster  Charter,  the  court  came  to  the 
conclusion  that  another  son,  Charles  Charter,  was  intended.     Charter 
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V.  Charter,  L.  R.,  7  H.  L.  364  ;  see  Goods  of  Brake,  6  P.  D.  217 ; 
In  re  Woherton  Estates,  7  Ch.  D.  197. 

Where  the  testator  was  separated  from  his  wife  Elizabeth,  and  had 
gone  through  the  marriage  ceremony,  and  lived  with  a  female  named 
Sarah,  it  was  held  that  the  latter  was  meant  under  the  description  of 
"my  wife  Sarah."  Dilley  v.  Matthews,  11  W.  R.  614;  see  Giles  v. 
Giles,  1  Ke.  685 ;  Re  Petts,  27  Bea.  576.  Where  a  testator  gave  a 
legacy  to  "my  wife  A.  B.,"  and  an  annuity  so  long  as  she  should  be 
his  widow,  or  at  her  option  a  specific  sum  in  lieu  of  it,  and  they  were 
afterwards  divorced,  but  the  will  was  not  revoked,  it  was  held  that  A.  B. 
was  entitled  to  the  legacy,  but  not  to  the  annuity  or  sum  in  lieu  of  it. 
lie  Boddington,  25  Ch.  D.  685,  in  which  Rishton  v.  Cobb,  5  M.  &  C. 
145,  was  doubted.  A  bequest  by  a  testator  to  "  his  wife,"  a  person 
who,  at  the  time  of  the  marriage  ceremony  with  him,  and  at  his  death, 
had  a  husband  living,  is  void,  where  she  has  been  guilty  of  fraud, 
having  deceived  the  testator,  by  pretending  that  she  was  a  widow, 
Wilkinson  v.  Joughin,  L.  R.,  2  Eq.  319.  A  bequest,  however,  by 
the  same  testator  to  the  daughter  of  his  supposed  wife,  by  the  descrip- 
tion of  his  "  step-daughter,"  was  held  good.  lb.  Under  a  bequest 
to  any  person  the  testator's  daughter  might  marry,  her  husband  if  he 
survive  her  will  be  entitled,  although  they  were  divorced,  and  he  had 
married  again.  Bullmore  v.  Wynter,  22  Ch.  D.  619.  Qu.  if  she  had 
married  again,  and  her  second  husband  had  also  survived  her.  See 
the  judgment,  ib.  Sometimes  it  is  clear  that  one  of  two  persons  was 
intended,  but  the  description  does  not  properly  apply  to  either.  In 
such  cases  the  surrounding  circumstances,  and  evidence  dehors  the 
will,  usually  show  with  sufficient  clearness  who  was  intended.  See 
Still  V.  Hoste,  6  Madd.  192;  Drake  v.  Drake,  8  H.  L.  C.  172;  Re 
Rickit,  11  Ha.  299  ;  Re  Feltham,  1  K.  &  J.  528. 

Sometimes  the  mistake  is  in  the  number  or  in  the  description  of 
the  sex  of  a  class  named.  This  will  often  be  immaterial,  where  the 
context  shows  the  intention.  Thus,  where  there  was  a  gift  to  six 
grandchildren,  five  of  whom  only  were  named  (by  their  christian 
names  only),  but  the  name  of  one  was  written  twice,  this  was  held  to 
be  a  mistake  for  the  grandchild  who  was  not  named,  and  who  was  held 
to  be  entitled  with  the  others  accordingly.  Garth  v.  Meyrick,  1  B. 
C.  C.  30 ;  see  Glanville  v.  Glanville,  33  Bea.  302 ;  Mostyn  v.  Mostyn, 
5  H.  L.  C.  155.  Under  a  bequest  to  the  four  sows  of  A.,  he  having 
three  sons  and  a  daughter,  the  daughter  was  held  to  be  entitled  as 
well  as  the  sons.  Lane  v.  Green,  4  De  G.  &  Sm.  239 ;  comp.  Dowset 
V.  Sweet,  Amb.-175  (second  point). 

And  where  legacies  were  given  to  the  "four  children  "  of  testator's 
"  deceased  son  "  Henry,  the  five  children  of  Henry  living  at  the  date  of 
the  will  were  entitled.  Lee  v.  Lee,  10  Jur.,  N.  S.  1041;  M'Kecknie  v. 
Vaughan,  L.  R.,  15  Eq.  289 ;  see  Garvey  v.  Hibbert,  19  Ves.  125 ; 
Yeats  V.  Yeats,  16  Bea.  170 ;  Spencer  v.  Ward,  L.  R.,  9  Eq.  507 ; 
comp.  Ld.  Selsey  v.  Ld.  Lake,  1  Bea.  146.  And  the  rule  will  not  be 
varied,  even  if  it  appear  that  the  testator  knew  the  correct  number. 
Daniell  v.  Daniell,  3  De  G.  &  S.  337.    But  where  the  number  men- 
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tioned  agrees  with  the  number  living  at  the  date  of  the  will,  after-born 
children  are  excluded  {Sherer  v.  Bishop,  4  B.  C.  C.  55 ;  see  Newmcm 
V.  Piercey,  4  Ch.  D.  41) ;  so  a  child  en  ventre  sa  mere  at  the  date  of 
the  will  would  be  excluded.  Emery's  Estate,  Jones  v.  Emery,  3  Ch.  D, 
800.  And  a.  further  description  of  the  legatees  named,  as  the  children 
living"  in  a  certain  place,  will  confine  the  gift  to  them.  Wrightson  v. 
Calvert,  IJ.  &  H.  250, 
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Supplying  and  Rejecting  Words.]  The  present  chapter  is  closely 
connected  with  the  last,  in  which  a  few  cases  have  been  cited,  which 
might  perhaps  almost  equally  as  well  have  been  considered  in  this. 
Where  from  the  will  generally,  it  is  clear  that  certain  words  are 
omitted  from  part  of  it,  and  also  what  the  words  are,  the  omission  will 
sometimes  be  supplied.  Thus,  where  there  was  a  gift  to  A.  and  B., 
and  if  either  died  before  twenty-one  and  without  issue,  his  share  to  go 
to  the  other ;  and  if  both  died  without  issue,  over,  the  words  under 
twenty-one  were  supplied  in  the  latter  part.  Kirkpatrick  v.  Kil- 
patrick,  13  Ves.  476 ;  see  Spalding  v.  Spalding,  Cro.  Car.  185 ; 
Sheppard  v.  Lessingham,  Amb.  122.  So,  under  a  similar  limitation 
to  two,  and  if  either  should  die  without  leaving  issue,  then  to  the 
other,  and  if  both  should  die  without  issue,  over,  the  word  leaving  was 
supplied  in  the  last  clause,  the  word  importing  leaving,  at  their 
respective  deaths.  Radford  v.  Radford,  1  Ke.  486.  So,  where  there 
was  a  gift  of  the  interest  of  a  sum  of  money  to  A.  for  life,  then  to  B.  for 
life,  and  on  his  death  the  principal  to  go  to  his  child  or  children,  but  in 
case  of  B.  dying  before  A.  the  principal  to  go  over,  the  words  without 
leaving  any  child  were  supplied  between  the  words  dying  and  before. 
Abbott  V.  Middleton,  Ricketts  v.  Carpenter,  1  H.  L.  C.  68  ;  see  Lang 
V.  Pvgh,  1  Y.  C.  C.  718.  In  Greenwood  v.  Greenwood,  5  Ch.  D.  954, 
on  the  context  the  words  "  after  her  death  "  were  supplied ;  and  in 
Sweeting  v.  Prideaux,  2  Ch,  D,  418,  and  Redfern  v.  Bryning,  6  Ch, 
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D.  133,  a  gift  to  the  children  of  a  legatee  was  aupplied.     See  the 
analogous  cases  ante,  in  tit.  "  Maeriage  Settlements,"  Chap.  XII. 

And  a  limitation  will  sometimes  be  supplied.  Thus,  where  there 
was  a  limitation  to  A.  for  life  with  remainder  to  his  second  and  other 
sons  successively  in  tail,  and  there  was  a  term  in  the  event  of  there 
being  only  one  son  and  one  daughter  for  raising  portions  for  the 
daughter,  the  limitation  was  read  as  if  it  had  been  to  the  first  and 
other  sons.  Langston,  v.  Langston,  2  CI.  &  F.  194  ;  see  Surtees  v. 
Hopkinson,  L.  R.,'  4  Eq.  98;  Smith  v.  Crahtrec,  6  Ch.  D.  591. 

So  words  of  inheritance  may  be  supplied.  Thus  under  a  limitation 
to  the  first  son,  and  for  default  of  such  issue  to  the  second,  third,  and 
every  other  son  and  the  heirs  of  his  or  their  bodies,  this  will  be  read 
to  include  the  heirs  of  the  body  of  the  first  son  as  well  as  of  the  other 
sons.  Galley  v.  Barrington,  2  Bing.  387  ;  comp.  and  qu.  Barnacle 
V.  Nightingale,  14  Sim.  456 ;  contra,  see  Doe  v.  Taylor,  10  Q.  B. 
718.  And  where  a  devisee  was  named  in  prior  gifts  as  "  to  A.," 
"further  to  A.,"  followed  by  a  gift  "  further  "  (without  stating  to  A.), 
it  was  held  that  A.  was  nevertheless  entitled  under  the  last  gift.  Doe 
v.  Turner,  2  D.  &  R.  398.  But  when  there  is  no  ambiguity,  and  no 
necessary  connection  between  different  parts  of  a  will,  and  each  is 
distinct,  words  will  not  be  supplied  in  one  part  to  make  it  correspond 
with  another.  Right  v.  Compton,  9  Ea.  267.  Thus,  if  in  one  part 
of  a  will  there  is  a  devise  of  one  estate  to  A.,  his  heirs  and  assigns, 
followed  by  a  devise  to  A.  (without  words  of  limitation)  of  other  lands, 
the  words  of  limitation  in  the  first  devise  will  not  be  extended  to  the 
second.  Paice  v.  Archbp.  of  Canterbury,  14  Ves.  364  (before  the  1 
&  2  Vict.  c.  26,  s.  28).  And  under  bequests  to  a  class  of  persons  as 
the  sons  and  daughters  of  a  named  person,  a  gift  to  one  by  her 
christian  name  alone  has  been  held  sufficient.  Walker  v.  Tipping,  9 
Ha.  800.  Again,  if  a  testator  arranges  the  clauses  of  his  will  numeri- 
cally, words  of  limitation  at  the  end  of  each  clause  may  have  reference 
to  all  the  antecedent  devises  in  that  clause.  Fenney  or  Collings  v. 
Ewestace,  4  M.  &  S.  58.  A  proviso  referred  to  in  each  of  three 
devises  being  introduced  in  a  will  at  the  end  of  all,  must  have  a 
meaning  applicable  to  all,  and  not  be  treated  as  if  placed  at  the  end 
of  one  and  thus  made  applicable  to  one  only.  Giles  v.  Melsom,  L.  R., 
6  H.  L.  24. 

Particular  words,  inconsistent  with  the  clearly  expressed  provisions 
of  the  will,  may  be  rejected.  Thus,  where  freehold  lands  were  devised 
to  the  use  of  A.  for  ninety-nine  years,  with  remainder  after  the  death 
of  A.  to  his  first  and  other  sons  in  tail  male,  the  words  giving  an 
absolute  term  of  ninety-nine  years  were  rejected,  A.  taking  a  Ufe  estate 
only.  Coryton  v.  Helyar,  2  Cox,  340;  see  Chapman  v.  Gilbert,  4 
J).,  M.  &  G.  366.  So,  in  a  devise  to  A.  and  his  heirs  for  their  lives, 
the  words  in  italics  were  rejected.  Doe  v.  Stenlake,  12  Ea.  515  ; 
Doe  V.  Thomas,  3  A.  &  E.  123 ;  Hugo  v.  Williams,  L.  R.,  14  Eq. 
224.  So,  in  a  bequest  "to  my  aforesaid  nephews  and  nieces,"  none 
having  been  previously  mentioned,  the  word  "  aforesaid  "  was  rejected. 
Campbell  v.  Bouskell,  27  Bea.  325. 
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Transposing  and  changing  Words.]  If  the  language  of  the  tests 
tor  is  without  meaning  as  it  stands,  but  can  be  made  intelligible  by 
transposition  of  words,  this  will  sometimes  be  allowed,  to  carry  oi 
the  intention  of  the  testator,  as,  if  it  be  quite  clear  from  the  contej 
that  in  describing  Whiteacre  he  means  Blackacre,  and  in  describin 
Blackacre  he  means  Whiteacre,  a  transposition  of  the  names  will  b 
allowed,  to  make  the  disposition  correspond  with  the  intentior 
Mosley  v.  Massey,  8  Ea.  149 ;  Doe  v.  Allcock,  1  B.  &  Al.  137  (pai 
ticularly  the  judgment  of  Holroyd,  J.).  And  if  there  is  a  manifes 
mistake  which,  if  not  corrected,  would  defeat  the  testator's  intentioi 
a  correction  may  sometimes  be  made,  where  from  the  context  it  is  clea 
what  the  correction  should  be.  Thus,  in  a  will  which  containe 
numbered  schedules,  and  the  testator  referred  to  one  number  by  mit 
take  for  another,  it  was  corrected.  Hart  v.  Tulk,  2  D.,  M.  &  G.  30C 
In  Marshall  v.  Hopkins  (15  Ea.  309),  under  a  devise  of  a  messuage 
lands,  and  appurtenances,  in  "  the  occupation  of  A.,"  the  last  word 
were  read  immediately  after  messuage  to  give  effect  to  the  will. 

So  or  will  frequently  be  changed  into  and.  This  is  usually  don 
where  the  intention  is  clear  to  provide  for  a  person  and  his  issue,  bu 
in  the  gift  over,  in  the  event  of  there  being  no  issue,  the  contingenc; 
is  so  expressed  that  if  Uterally  construed  it  would  defeat  the  intention 
As  in  a  devise  to  A.  and  his  heirs,  and  if  A.  died  under  twenty-one  o 
without  issue,  over.  A.  died  under  twenty-one  leaving  a  child.  Ii 
this  case  or  was  read  and,  so  that  it  was  held  that  both  events  were  t 
happen,  viz.,  dying  under  twenty-one  and  without  issue  before  th 
gift  over,  could  take  effect.  Soulle  v.  Gerrard  or  Sowell  v.  Garret 
Cro.  Eliz.  525  ;  Moor.  422  ;  Walsh  v.  Peterson,  3  Atk.  193  ;  Greatet 
V.  Greated,  26  Bea.  621.  And  in  such,  a  case  if  A.  attains  twenty 
one,  the  gift  over  is  defeated.  Re  Clegg,  14  Ir.  Ch.  Eep.  70.  Wher 
the  devise  was  to  A.  in  fee,  with  a  gift  over  if  he  should  die  imde 
age  and  unmarried,  or  without  issue,  this  was  held  to  have  referenc 
to  A.  dying  under  age  unmarried,  and  without  issue,  and  that  as  h 
attained  twenty-one  the  gift  over  did  not  take  effect.  Framlinghan 
V.  Brand,  3  Atk.  390  ;  Miles  v.  Dyer,  5  Sim.  435.  So  if  the  limita 
tion  is  to  a  person  in  either  of  two  events,  for  instance,  his  attainini 
thirty- one  or  marrying,  with  a  gift  over  if  he  should  die  under  that  ag 
or  unmarried,  or  is  read  and,  to  make  the  gift  over  correspond  witl 
the  prior  limitation.  Grant  v.  Dyer,  2  Dow.  73,  87.  This  construe 
tion  was  aided  by  the  word  "  and,"  being  used  in  a  subsequent  pari 
But  of  course  no  change  will  be  made  which  would  defeat  the  testator' 
intention  and  create  an  intestacy.  Thus,  under  a  devise  to  A.  for  lif 
when  he  attained  thirty-one,  and  after  his  death  to  his  son,  but  if  A 
should  not  live  to  that  age  or  not  have  a  son,  over,  on  A.  dying  afte 
he  attained  thirty-one,  but  without  a  son,  the  gift  over  was  held  t 
take  effect.  Cooke  v.  Mirehouse,  34  Bea.  27.  See  Johnson  v.  Sim 
cock,  7  H.  &  N.  344.  "  Or  "  is  also  sometimes  read  "  and"  wher 
the  words  are  clear  words  of  limitation,  as  in  a  gift  to  A.  or  hi 
heirs.  Wright  v.  Wright,  1  Ves.  sen.  408  ;  Adshead  v.  Willetti 
29  Bea.  358 ;  see  Lachlan  v.  Reynolds,  9  Ha.  796 ;  In  re  Walton' 
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Estate,  8  D.,  M.  &  G.  173 ;  comp.  Wingfield  v.  WinqfieU,  9  Ch.  D. 
658. 

Under  a  gift  to  a  person  or  class  of  persons,  or  to  another  person  or 
class  of  persons,  or  was  formerly  read  and,  the  legatees  taking  equally. 
Eccard  v.  Brooke,  2  Cox,  213  ;  Homdijc  v.  Ferguson,  Jac.  583. 
But  the  principle  of  these  decisions  has  not  been  followed,  and  now 
in  such  cases  or  will  be  considered  in  general  as  substitutional,  as  in 
a  gift  to  A.  or  his  issue  or  children,  A.  will  be  entitled,  if  living  at 
the  death  of  the  testator  or  period  of  distribution,  if  not,  his  issue  or 
children  will  be.  Montagu  v.  Nucella,  1  Russ.  165 ;  Oittings  v. 
McDermott,  2  M.  &  K.  69;  Whitcher  v.  Penley,  9  Bea.  477;  Blundell 
V.  Chapman,  10  Jur.,  N.  S.  332.     See  post.  Chap.  XVni. 

The  converse  case  occasionally  occurs  where  and  is  read  or  to 
effectuate  the  intention,  but  not  without  absolute  necessity  (see  Re 
Sanders'  Trusts,  L.  K,  1  Eq.  675,  683  ;  Kirkbride's  Trusts,  L.  E., 

2  Eq..400) ;  as  where  there  is  a  gift  to  a  class  of  persona  at  a  par- 
ticular time,  and  such  of  them  as  shall  then  be  living.  H ether ington 
V.  Oakman,  2  Y.  C.  C.  299  ;  Maynardy.  Wright,  26  Bea.  285.  But 
the  rule  will  not  be  applied  to  defeat  a  vested  legacy,  as  where  a  legacy 
is  given  over  if  the  legatee  should  die  in  the  lifetime  of  A.  arid  B. 
(the  tenants  for  Ufe),  this  means  in  the  lifetime  of  both,  and  if  he 
survive  either  he  will  be  entitled.  Day  v.  Day,  Kay,  703  ;  see  Coates 
V.  Hart,  32  Bea.  349. 

It  was  at  one  time  a  question  whether  under  a  form  of  devise  "  to 
A.  and  the  heirs  of  his  body,  and  if  he  die  under  age  and  without 
issue,  over,"  the  gift  over  would  take  eflfect  if  he  died  after  having 
attained  twenty-one  but  without  issue.  Whether  "  and  "  was  to  be 
read  "  or,"  so  that  on  either  event  happening  the  gift  over  would  take 
effect.  It  is  now  settled  by  a  decision  of  the  House  of  Lords,  that  in 
such  a  case  "  and  "  wiU  not  be  read  "  or,"  but  that  both  events  must 
happen  for  the  gift  over  to  take  effect.  Gh'ey  v.  Pearson,  6  H.  L.  C. 
61 ;  Ld.  St.  Leonards,  diss.  The  prior  case  of  Doe  v.  Jessep  (12  Ea. 
288),  is  to  the  same  effect ;  and  these  are  followed  by  Seccombe  v. 
Edwards  (28  Bea.  440),  and  Reed  v.  Braithwaite  (L.  R.,  11  Eq.  514), 
although  in  the  two  last  cited  cases,  the  learned  judges  who  decided 
them,  while  acting  upon  the  authority  of  Grey  v.  Pearson  (step.), 
approved  of  the  contrary  doctrine,  which  is  supported  by  Brownsword 
V.  Edivards  (2  Ves.  sen.  243).  See  also  Mortimer  v.  Hartley,  6  Ex. 
47 ;  6  C.  B.  819. 

It  was  also  held  at  one  time,  that  where  a  gift  over  was  to  take 
effect  if  the  devisee  died  unmarried  and  without  issue,  "  and"  should 
be  read  "  or,"  "unmarried"  being  construed  to  mean,  never  having 
been  married.     Hepivorth  v.  Taylor,  1  Cox,  112  ;  Maberly  v.  Strode, 

3  Ves.  450;  Bell  v.  Phyn,  7  Ves.  458.  These  cases,  however,  cannot 
be  considered  as  binding,  or  at  all  events  are  of  doubtful  authority, 
since  the  decision  in  Grey  v.  Pearson,  6  H.  L.  C.  61,  sup. ;  see 
Seccombe  v.  Edwards,  28  Bea.  440.  And  no  change  is  necessary 
where  the  word  unmarried  is  used  in  the  sense  of  the  devisee  not 
having  a  wife  or  husband  living  at  the  time  of  his  or  her  death,  for  then 

4  Q  2 


1318  WILLS. 

the  two  events  must  happen  for  the  gift  over  to  take  effect.  Accor( 
ing  to  this  construction  the  devisee  must  have  no  wife  or  husbar 
surviving,  and  no  children,  which  is  in  accordance  with  the  languag. 
and  what  must  be  presumed  to  be,  in  general,  the  intention.  Clarl 
V.  Colls,  9  H.  L.  C.  601 ;  Re  Sanders'  Trusts,  L.  E.,  1  Eq.  675 
see  Radford  v.  Willis,  L.  K.,  12  Eq.  105  ;  and  see  the  cases,  ant 
tit.  "  Maeeuge  Settlements,"  Chap.  IX. 
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See  the  definition  of  "  real  estate  "  as  used  in  the  1  Vict.  c.  2( 
s.  1.  It  is  often  a  question  of  difficulty  to  determine  what  particuh 
general  words  in  a  will  pass  real  estate,  particularly  where  there  ai 
no  words  of  limitation,  which  are  indicative  in  general  both  of  th 
nature  and  duration  of  the  estate  devised.  As  to  the  words  estate  an 
property,  privid  facie  they  include  realty  and  all  the  testator's  interes 
therein  ;  for  instance,  the  fee,  if  he  is  seised  in  fee,  even  before  tb 
Wills  Act,  1  Vict.  c.  26,  post,  Chap.  XXI.  And  this  meaning  mus 
be  attributed  to  them  unless  there  is  evidence  of  an  intention  to  us 
them  in  a  restricted  sense.  See  Mayor  of  Hamilton  v.  Hodsdon, 
M.  P.  C-.  76  ;  Edwards  v.  Barnes,  2  B.  N.  C.  252.  Another  princip] 
is,  that  where  words  are  used  sufficient  to  pass  all  the  personalty,  an 
in  addition  the  word  estate  is  used,  in  order  to  give  effect  to  it,  it  wi 
in  general  be  held  to  comprise  realty.  Thus,  under  a  gift  of  "  a 
floods,  estates,  bonds,  debts,"  realty  was  held  to  pass,  the  wot 
"  goods  "  being  held  sufficiently  comprehensive  to  pass  all  the  pej 
sonalty.  Jongsma  v.  Jongsma,  1  Cox,  362 ;  Dobson  v.  Bournes. 
L.  E.,  5  Eq.  404  ;  see  0' Toole  v.  Browne,  3  E.  &  B.  572 ;  Sanderso 
V.  Dobson,  1  Ex.  141 ;  S.  C,  7  C.  B.  81. 

And  where  the  will  shows  the  testator's  intention  to  dispose  of  h: 
whole  property,  real  estate  will  pass  under  such  words  as  "  all  tl 
residue  of  my  goods  and  chattels,  personal  and  testamentary  esta1 
whatsoever."     Doe  v.  Walker,  15  Q.  B.  28.     So,  under  the  word 
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"  money,  goods,  chattels,  estate  and  eifects."  Midland,  do.  Co.  v. 
Oswin,  1  Coll.  74.  But  although  the  tendency  of  the  decisions  of  the 
present  day  is  to  give  full  effect  to  the  words  estate  and  property,  they 
may  be  used  in  connection  with  other  words  so  exclusively  relating  to 
personalty  that  they  will  be  restricted  to  it.  Thus,  where  the  gift  was 
of  "  household  goods,  wearing  apparel,  ready  money,  securities  for 
money,  and  every  other  thing,  my  property,  of  what  nature  or  kind 
soever,"  real  estate  was  held  not  to  pass.  Doe  v.  Rout,  7  Taun.  79 ; 
and  see  Woollam  v.  Kenworthy,  9  Ves.  137.  And  real  estate  will  not 
pass  under  the  words  "personal  estate  and  property  whatsoever  and 
wheresoever  "  (Buchanan  v.  Harrison,  8  Jur.,  N.  S.  965  ;  Jones  v. 
Robinson,  3  C.  P.  D.  844) ;  or  "  eifects,"  when  used  in  conjunction 
with  words  applicable  to  personalty  only  {Cross  v.  Wilks,  35  Bea. 
562) ;  or  "  the  whole  of  my  personal  property,  estate  and  effects  of 
every  and  whatsoever  kind"  {Belaney  v.  Belaney,  L.  R.,  2  Ch.  138) ; 
or  under  a  gift  of  "  the  lease  of  a  house  with  furniture  to  be  sold,  and 
all  the  rest  and  residue  divided,"  &c.  {Timewell\.  Perkins,  2  Atk.  102  ; 
Bebb  v.  Penoyre,  11  Ea.  160) ;  see  infra  not  even  under  the  words  "  all 
the  residue  of  estate  and  effects  whatsoever  and  wheresoever  "  to 
trustees,  their  executors,  administrators  and  assigns.  No  reasons 
were  given,  the  case  being  sent  from  Chancery.  Pogson  v.  Thomas, 
6  B.  N.  C.  337 ;  see  Doe  v.  Hurrell,  5  B.  &  Al.  18.  In  Stein  v. 
Ritherdon  (37  L.  J.,  Ch.  369),  however,  Malins,  V.-C,  observed,  that 
he  did  not  think  Pogson  v.  Thomas  would  be  followed  at  the  present 
day.  lb.  p.  372.  Where  a  testator  gave  two  legacies,  and  then  the 
rest,  residue,  moneys,  chattels,  and  all  other  his  effects,  it  was  held 
that  aU  the  freehold  as  well  as  personal  estate  of  the  testator  passed 
under  these  words.  Smyth  v.  Smyth,  8  Ch.  D.  561.  In  this  case 
the  authorities  were  reviewed,  and  it  was  considered  that  the  earlier 
cases  of  Doe  v.  Dring,  2  M.  &  S.  448 ;  Bebb  v.  Penoyre,  11  Ea. 
160,  supra;  and  Camfield  v.  Gilbert,  3  Ea.  516,  in  which  a  re- 
stricted construction  was  given  to  the  word  "  effects  "  and  "  residue," 
were  not  authorities  at  the  present  day.  And  see  Glover  v.  Chancel- 
lor, cited  8  Ch.  D.  563 ;  Jull  v.  Jacobs,  3  Ch.  D.  703 ;  King  x. 
George,  5  Ch.  D.  627.  Where  a  testator  uses  technical  words  and 
there  is  no  controlling  context,  they  must  be  construed  in  their  strict 
technical  sense.  Thus  if  a  testator  devises  lands  of  which  he  is  seised, 
he  must  be  seised  at  law  or  in  fact,  or  they  will  not  pass.  Leach  v. 
Jay,  9  Ch.  D.  42. 

If  a  testator  appoints  an  executor  of  his  lands,  according  to  the 
later  authorities  this  will  not  indicate  an  intention  to  confine  the 
gift  to  leaseholds,  but  freeholds  will  pass.  Doe  v.  Pratt,  6  A.  &  E. 
180  ;  Piggot  v.  Penrice,  Pr.  Ch.  471,  is  contra.  In  these  cases  there 
were  no  leaseholds  to  satisfy  the  terms  of  the  bequest.  Where  there 
are,  it  has  been  held  that  freehold  lands  will  not  pass.  See  Roicse 
v.  Stanning,  1  Rolle's  Abr.  Devise  (N.),  pi.  1,  p.  613  ;  cons.  Doe  v. 
Pratt,  sup.  In  the  converse  case,  a  gift  of  real  estate,  according  to 
the  nature  and  tenure  thereof,  will  pass  leaseholds  as  well  as  free- 
holds.    Swift  V.  Swift,  1  D.,  F.  &  J.  160. 
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Occasionally  the  directions  and  trusts  of  a  will  are  such  as  to 
afford  an  argument  against  the  intention  to  include  realty ;  as  where 
the  residue  of  estate  and  effects  is  given  to  executors  and  adminis- 
trators upon  trusts  applicable  only  to  personalty.  Doe  v.  Hurrell, 
5  B.  &  Al.  18 ;  Pogson  v.  Thomas,  6  B.  N.  C.  337 ;  comp.  Stein  v. 
Ritherdon,  37  L.  J.,  Ch.  369.  And  even  where  the  testator  gave  all 
his  estate,  effects  and  property  whatsoever  and  wheresoever,  real 
estate  was  held  not  to  pass,  as  the  subsequent  directions  related  to 
the  income  and  piincipal  of  shares  and  legacies.  Coard  v.  Holderness, 
20  Bea.  147.  But  a  bequest  of  all  the  rest  and  residue  of  an  estate 
of  what  nature  or  kind  soever  will  pass  realty,  notwithstanding  a 
direction  for  division  amongst  certain  persons  who  were  to  receive 
their  shares,  which  might  be  paid  to  their  guardians.  Doe  v.  Chap- 
man, 1  H.  Bl.  223.  So  a  direction  to  collect  and  get  in  all  money 
due  and  all  other  the  estate,  and  convert  into  money.  Hamilton  v. 
Buckmaster,  L.  R.,  3  Eq.  323 ;  see  D'Almaine  v.  Moseley,  1  Drew. 
629 ;  Cook  v.  Jaggard,  L.  R.,  1  Ex.  125.  So  where  there  was  a 
direction  that  the  residue  of  property  should  be  divided  and  part 
placed  in  the  names  of  trustees,  and  the  interest  paid  and  part  of 
the  capital  applied  for  advancement,  and  to  be  transferred  at  a  par- 
ticular age ;  it  was  held  that  real  estate  passed.  Saumarez  v. 
Saumarez,  4  M.  &  C.  331 ;  Morrison  v.  Hoppe,  4  De  G.  &  S.  284 ; 
Stokes  V.  Salomons,  9  Ha.  75. 

In  some  cases  words  ^nma/acie  descriptive  of  personal  estate  may 
from  the  context  be  held  to  comprise  realty.  For  instance,  the  words 
or  expressions  "  everything  else  I  dispossessed  of"  {Davenport  v.  Colt- 
man,  9  M.  &  W.  481 ;  JVilce  v.  Wilce,  7  Bing.  664 ;  Phillips  v.  Beal, 
25  Bea.  25)  ;  "  all  the  rest  "  (Attree  v.  Attree,  L.  R.,  11  Eq.  280) ;  "  all 
I  am  worth  "  (Huxtep  v.  Brooman,  1  B.  C.  C.  437  ;  but  this  case  seems 
to  have  been  considered  a  doubtful  one  in  Wills  v.  Wills,  1  Dr.  &  W. 
439,  444) ;  "  whatsoever  else  I  have  in  the  world  not  before  disposed 
Of"  {Hopewell  y.  Ackland,  1  Salk.  239);  "effects,"  when  aided  by 
the  context  {Doe  v.  White,  1  Ea.  33),  but  not  otherwise  (see  Doe  v. 
EaHes,  15  M.  &  W.  450) ;  "  worldly  goods"  {Wright  v.  Shelton,  18 
Jur.  445);  "personal  estates,"  even  {Doe  v.  Tofield,  11  Ea.  246); 
"  legacy  "  {Ha/rdacre  v.  Nash,  5  T.  R.  716) ;  "  A.  to  be  my  residuary 
legatee  "  {Evans  v.  Crosbie,  15  Sim.  600) ;  have  been  held,  aided  hy 
the  context,  to  pass  real  estate  and  all  the  testator's  interest  thereia, 
where  a  lesser  interest  is  not  given.  Prima  facie  the  words  "  residu- 
ary legatee  "  are  construed  in  their  primary  sense  and  not  as  meaning 
"  residuary  devisee."  See  In  re  Methuen  and  Blore's  Contract,  16  Ch. 
D.  696.  But  where  the  context  aids  such  a  construction  they  will  be 
construed  in  the  latter  sense  and  pass  real  estate.  Hughes  v.  Prit- 
chard,  6  Ch.  D.  24.  In  the  last  cited  case  in  the  last  line  p.  27  and 
line  4,  p.  28,  "property"  should  be  read  "real  property,"  &c.  See 
16  Ch.  D.  p.  700. 

There  are  certain  words  pecuHarly  descriptive  of  real  estate,  some 
being  general  words  including  several  particulars.  Thus,  the  word 
"farm"  comprises  houses,  lands  and  tenements  (Co.  Litt.  5  a);  and 
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will  include  copyholds  as  well  as  leaseholds.  Doe  v.  Lucan,  9  Ea. 
448.  In  Co.  Litt.  4  a  to  6  a,  will  be  found  collected  explanations  of 
many  ancient  words  indicative  either  of  the  quantity  or  nature  of 
land.  Many  of  these  words  may  be  met  with  in  the  description  of 
copyhold  lands  on  the  court  rolls. 

Under  the  word  "  manor,"  land  escheated  to  the  lord  will  pass,  but 
not  land,  parcel  of  the  manor,  purchased  by  him.  Delacherois  v. 
Delacherois,  11  H.  L.  C.  62.  Under  a  devise  of  a  messuage  or  house, 
the  orchard,  garden  and  curtilage  will  pass.  Co.  Litt.  5  b,  56  a,  b  ; 
2  Wms.  Saund.  ed.  1871,  808,  and  cases  cited.  See  also  the  cases 
ante,  p.  1047.  A  devise  of  the  rents  and  profits  or  income  of  land 
gives  the  testator's  whole  interest  in  the  land,  if  there  are  words  of 
inheritance  {Johnson  v.  Arnold,  1  Ves.  sen.  171) ;  but  if  there  are 
not,  only  an  estate  for  life  passes  under  wills  not  subject  to  the  1  Vict. 
c.  26  {Hodson  v.  Ball,  14  Sim.  558,  571),  unless  there  are  other  and 
more  comprehensive  words  in  the  will.  lb.  But  if  subject  to  this 
act  such  a  gift  will  carry  the  fee.  Mannox  v.  Greener,  L.  R.,  14  Eq. 
456.  Ground-rent  comprises  both  the  rent  and  reversion  for  the  tes- 
tator's whole  interest.  Kerri/  v.  Derrick,  Cro.  Jac.  104 ;  Kaye  v. 
Laxon,  1  B.  C.  C.  76.  Under  rents  and  profits  an  advowson  or  next 
presentation  will  pass.  E.  Albemarle  v.  Rogers,  2  Ves.  jun.  477 ; 
Cast  V.  Middleton,  10  Jur.,  N.  S.  1227. 

The  word  "  premises,"  strictly  speaking,  refers  to  what  is  previously 
mentioned,  and  in  this  sense  may  comprise  almost  any  species  of 
property.  Where  a  testator  had  several  messuages  and  adjoining 
land  in  the  occupation  of  A.,  and  devised  the  messuages,  tenements 
and  premises  in  A.'s  occupation,  the  land  was  held  to  pass.  Doe  v. 
Willetts,  7  C.  B.  709.  Under  a  devise  of  a  mansion-house,  gardens 
and  premises  to  be  occupied  by  a  tenant  for  life  rent  free,  it  was  held 
that  "premises"  must  be  taken  to  be  used  in  immediate  connection 
with  the  mansion-house,  and  without  which  it  could  not  be  con- 
veniently occupied ;  and  did  not  include  a  farm  near  the  mansion- 
house,  although  occupied  by  the  testator  himself.  Lethbridge  v. 
Lethbridfje,  4  D.,  F.  &  J.  35. 

Prima  facie  a  devise  of  the  use  of  land  gives  the  testator's  interest 
in  the  land.  Cook  v.  Gerrard,  1  Wms.  Saund.  172,  ed.  1871.  A 
direction  in  a  will  that  A.  shall  have  the  use  and  occupation  of  land, 
does  not  require  personal  occupation,  but  he  may  let  it.  Rabbeth  v. 
Squire,  4  De  G.  &  J.  406.  But  the  language  of  the  will  may  be 
such  as  to  show  that  the  testator  intended  a  personal  occupation. 
As  where  he  directs  that  his  widow  may  occupy  and  enjoy  a  house 
and  furniture  during  her  widowhood  rent  free.  Stone  v.  Parker,  29 
L.  J.,  Ch.  874.  Land  cannot,  properly  speaking,  be  appurtenant  to 
other  lands,  and  will  not  pass  under  the  word  "  appurtenances." 
Co.  Litt.  121  b ;  Lister  v.  Pickford,  34  Bea.  576.  For  things  cor- 
poreal are  not  properly  appendant  or  appurtenant  to  things  corporeal, 
although  they  may  be  to  things  incorporeal.  So,  on  the  other  hand, 
things  incorporeal  are  not  properly  appendant  or  appurtenant  to  things 
incorporeal,  although  they  may  be  to  things  corporeal.     Co.  Litt. 
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121  b.  But  in  Ongley  v.  Chambers  (1  Bing.  496),  Gifford,  C.J., 
expressed  an  opinion  that  in  a  will  disposing  of  land,  other  land  might 
pass  under  the  description  of  "  appurtenances." 

The  words  "thereto  belonging"  may,  perhaps,  prima  facie,  be 
considered  to  mean  something  held  under  the  same  title  as  and 
occupied  with  the  subject-matter  of  the  devise  to  which  they  are 
annexed.  Thus,  under  a  devise  of  a  rectory  with  the  lands,  &c. 
thereto  belonging,  lands  acquired  during  a  long  antecedent  period  and 
occupied  therewith,  were  held  to  pass.  Ongley  v.  Chambers,  1  Bing. 
483.  Under  a  devise  of  the  messuage  with  the  stables  or  appur- 
tenances thereto  belonging  and  therewith  occupied,  a  garden  purchased 
after  the  date  of  the  will  (since  the  1  Vict.  c.  26),  and  attached  to, 
and  occupied  with  the  house,  will  pass.  Re  Mid.  R.  Co.,  34 
Bea.  525. 
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See  the  definition  of  "  personal  estate  "  as  used  in  1  Vict.  c.  26, 
s.  1.  The  word  goods,  comprises  the  entire  personal  estate,  including 
chattels  real  (Co.  Litt.  118  a;  Jongsma  y.  Jongsma,  1  Cox,  362) ; 
and  the  words  which  have  the  same  signification  as  goods  (Co.  Litt. 
118  a),  as  chattels  {Tilley  v.  Simpson,  2  T.  E.  659 n.;  Kendall  \. 
Kendall,  4  Russ.  360),  or  effects,  have  the  same  general  operation. 
Campbell  v.  Prescott,  15  Ves.  507 ;  Hodgson  v.  Jex,  2  Ch.  D.  122. 
So  such  general  words  as  "  whatever  I  have  at  my  death,"  or  similar 
words,  will  have  the  same  effect.  Timewell  v.  Perkins,  2  Atk.  103. 
As  to  the  word  "  effects  "  passing  real  estate,  see  ante,  p.  1320. 

The  words  property  and  estate  are  also  general  expressions,  which 
may  be  descriptive  of  the  entire  personal  as  well  as  the  entire  real 
estate,  according  to  the  context.  See  Fleming  v.  Brook,  1  Sch.  &  Lef. 
318 ;  E.  Tyrone  v.  Marq.  of  Waterford,  1  D.,  F.  &  J.  613 ;  comp. 
Conway  v.  Vernon,  2  Giff.  277-  And  a  bequest  of  property  or  effects 
in  a  particular  place  will  pass  debts  due  in  that  place.  Tyrone  v. 
M.   Waterford,  sup. ;   Guthrie  v.   Walro?id,   22   Ch.  D.   573.     But 
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where  personal  property  of  a  particular  description  is  bequeathed  with 
real  estate  to  one  for  life,  and  subsequently  there  is  a  gift  of  realty 
"  and  property  "  in  remainder,  the  word  is  restricted  to  the  personal 
property  previously  mentioned.  Barnahy  v.  Tassell,  L.  R.,  11  Eq. 
363. 

Such  words  or  expressions  will,  however,  frequently  be  restricted  by 
the  context  to  words  ejusdcm  generis.  Thus,  under  a  bequest  to  A.  of 
"  household  furniture,  plate,  linen,  books,  pictures,  and  all  other 
goods  of  whatever  kind,"  followed  by  gifts  of  specified  pecuniary 
legacies  to  several  persons,  including  A.,  it  was  held  that  the  word 
"  goods  "  was  used  in  a  restricted  sense.  Wrench  v.  Jutting,  8  Bea. 
521 ;  Rauiins  v.  Jennings,  13  Ves.  39 ;  see  Lamphier  v.  Despard,  2 
Dr.  &  War.  59.  So  where  the  word  "  effects  "  is  used  as  indicating 
something  only  which  is  subject  to  sale  {Goods  of  O'Loughlvn,  L.  E., 
2  P.  &  M.  102),  or  otherwise  in  a  restricted  sense.  Goods  of  Smith, 
10  Jur.,  N.  S.  1084.  So,  where  particular  words  are  added  by  the 
testator  by  way  of  illustrating  his  meaning,  as  "  all  mortgages,  &c., 
and  whatever  I  have  or  shall  have  at  my  death,  as  plate,  linen,  jewels, 
&c."  Timewell  v.  Perkins,  2  Atk.  103.  But  under  a  bequest  of 
"clothing,  monies,  etc.,  also  the  whole  of  my  property  and  effects,  that 
is  to  say,  my  box,  clothes,  bedding,  &c.,"  a  large  reversionary  interest 
in  bank  stock  has  been  held  to  pass.  Gover  v.  Davis,  7  Jur.,  N.  S. 
399  ;  Dean  v.  Gibson,  L.  E.,  3  Eq.  713.  In  general  the  expression 
"  et  cetera  "  will  only  pass  property  of  the  same  kind  as  that  previously 
mentioned.     Barnahy  v.  Tassell,  L.  E.,  11  Eq.  363. 

It  is  in  general  in  favour  of  the  application  of  the  rule  of  restricting 
general  words  to  those  ejusdem  generis  that  a  particular  place  or 
locality  is  referred  to.  Att.-Gen.  v.  Wiltsheve,  1(5  Sim.  36,  38. 
Thus,  goods,  chattels,  household  furniture  and  things  in  a  particular 
house  or  place  will  not  in  general  include  money  {Roberts  v.  Knffin,  2 
Atk.  113) ;  particularly  where  another  person  is  to  have  the  use  of 
such  goods,  &c.  for  life.  Gibbs  v.  Lawrence,  7  Jur.,  N.  S.  137. 
But  under  the  words  "  furniture  and  other  moveable  goods  here,"  live 
and  dead  stock  on  the  property  and  money  in  the  house,  have  been 
held  to  pass.  Swinfen  v.  Sicinfen,  29  Bea.  297  ;  see  Gower  v.  Gower, 
Amb.  612.  Bequests  of  goods  and  chattels  in  a  particular  place, 
however,  may  in  some  cases  comprise  money,  but  not  choses  in  action 
in  general.  Chapman  v.  Hart,  1  Ves.  sen.  271 ;  Moore  v.  Moore,  1 
B.  C.  C.  127  ;  Marq.  Hertford  v.  Ld.  Lowther,  7  Bea.  1.  A  bequest 
of  furniture,  plate,  etc.,  and  all  wines  "in  my  dwelling-house,"  may 
be  divided,  so  as  to  comprise  all  furniture  and  plate  wherever  they 
may  be,  the  qualification  as  to  the  dwelling-house  applying  only  to  the 
latter  past.     Domvile  v.  Taylor,  32  Bea.  604. 

The  mere  enumeration,  however,  of  particular  articles,  followed  by  a 
general  bequest,  does  not  of  necessity  restrict  it,  because  a  testator 
often  throws  in  such  specific  words,  and  then  winds  up  the  catalogue 
with  some  comprehensive  expression,  for  the  very  purpose  of  prevent- 
ing the  bequest  from  being  restricted.  See  per  Sir  C.  Pepys,  M.E., 
Arnold  v.  Arnold,  2  M.  &  K.  373.     In  this  case,  under  a  bequest  of 
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"my  wines  and  property  in  England,"  property  of  every  description 
was  held  to  pass.  lb.  365.  So,  under  a  bequest  of  "  furniture,  plate, 
books,  live  stock,  or  whatever  "  he  might  then  be  possessed  of,  the 
general  residuary  estate  will  pass.  Fleming  v.  Burroivs,  1  Euss.  276. 
So  under  a  bequest  of  "all  monies,  goods,  chattels,  clothing,  &c.,  my 
property,  which  may  remain  after  paying  charges  and  debts,"  stock 
will  pass.  Kendall  v.  Kendall,  4  Euss.  360.  And  under  a  bequest 
of  a  sugar-house,  stock,  plate,  linen,  china,  household  furniture  and 
effects  of  which  the  testator  should  die  possessed,  the  general  personal 
estate  was  held  to  pass.  Campbell  v.  Prescott,  15  Ves.  503  ;  Hodgson 
V.  Jex,  2  Ch.  D.  122 ;  and  see  also  Parker  v.  Marchant,  1  Ph.  356 ; 
Sivinfen  v.  Swinfen,  29  Bea.  207 ;  Nugee  v.  Chapman,  ib.  290.  On 
the  other  hand,  it  is  immaterial  that  such  general  expressions  precede 
instead  of  following  the  specific  enumeration.  Thus,  under  a  bequest 
of  "  all  the  rest  and  residue  of  estate  and  effects  whatsoever  and 
wheresoever,  shares,  plate,  linen,  china  and  furniture,"  the  general 
residue  will  pass.  Fisher  v.  Hepburn,  14  Bea.  627 ;  Re  Goodyar, 
1  S.  &  T.  127. 

Words  of  exception  io\\.o\riQ.g  general  words  afford  a  strong  argument 
that  the  testator  has  used  them  in  their  comprehensive  sense,  as 
where  he  bequeaths  his  plate,  linen,  household  goods  and  other  effects 
{money,  dc.  excepted),  the  inference  is,  that  he  considered  that  the 
excepted  things  would  have  passed  under  the  general  words  unless 
expressly  excluded.  Hotham  v.  Sutton,  15  Ves.  319  ;  comp.  Jones  v. 
Sefton,  4  Ves.  166  ;  Fleming  v.  Brook,  1  Sch.  &  Lef.  318,  which 
seem  scarcely  consistent  with  Hotham  v.  Sutton,  sup.  And  a  bequest 
of  goods,  &c.  in  a  study  (except  books  and  writings)  will  pass  money 
and  plate  found  there,  but  not  securities  for  money.  Green  v.  Symonds, 
1  B.  C.  C.  129,  n.  Where,  also,  there  is  a  residuary  gift  in  a  will, 
the  inference  is  strong  that  general  words  are  used  in  their  restricted 
sense,  otherwise  the  residuary  clause  would  be  inoperative.  Thus, 
under  a  gift  of  plate,  &c.  and  other  goods  (except  books  and  papers)  to 
A.,  and  of  the  residue  to  B.,  goods  are  construed  to  mean  goods 
ejusdem  generis  with  those  enumerated.  Woolcomb  v.  Woolcomb,  3 
P.  W.  112. 

The  words  "  money,"  or  "  ready  money,"  are  prima  facie  construed 
as  being  used  in  their  ordinary  and  strict  sense  in  wills  (see  Gosden\. 
Dotterill,  1  M.  &  K.  56  ;  Lowe  v.  Thomas,  5  D.,  M.  &  G.  315  ;  Stone 
V.  Att.-Gen.  28  Ch.  D.  464) ;  in  which  sense  they  will  comprise  bank- 
notes {Southcot  V.  Watson,  3  Atk.  232) ;  money  at  a  banker's,  whether 
placed  on  deposit  note  or  otherwise  (Vaisey  v.  Reynolds,  5  Euss.  12  ; 
Parker  v.  Marchant,  1  Ph.  356 ;  Manning  v.  Purcell,  7  D.,  M.  &  G. 
55 ;  Stein  v.  Ritherdon,  37  L.  J.,  Ch.  369 ;  cons.  Hamilton  v.  Car- 
michael,  7  W.  N.  (1872)  211 ;  Byrom  v.  Brandreth,  L.  E.,  16  Eq. 
475 ;  see  Re  Powell's  Trusts,  Johns.  49),  but  not  money  due  on  bills 
and  notes,  though  payable  on  demand  {Re  Powell,  sup. ;  see  Beales  v. 
Crisford,  13  Sim.  592) ;  nor  pensions,  interest  on  mortgages,  or 
dividends  on  stock  {Steiii  v.  Ritherdon,  sup.),  nor  the  debentures  or 
obligations  of  foreign  governments.     Marq.  ofHertfort  v.  Ld.  Lowther, 
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7  Bea.  1.  Nor  the  apportioned  part  of  an  annuity,  or  of  interest 
which  had  accrued  from  the  last  stated  days  of  payment  to  the  testa- 
tor's death,  nor  a  legacy  due  which  had  not  been  acknowledged  as  at 
his  disposal.  Byrom  v.  Brandreth,  L.  R.,  16  Eq.  475.  But  the 
words  money  or  ready  money,  may,  however,  from  the  context,  have  a 
more  enlarged  meaning  and  comprise  stock.  Newman  v.  Newman,  26 
Bea.  218 ;  Chapman  v.  Reynolds,  28  Bea.  221.  But  in  the  following 
cases  government  stock  was  held  not  to  pass  under  these  words. 
Gosden  v.  Dotterill,  1  M.  &  K.  56 ;  E^whiii  v.  Wylic,  10  H.  L.  C.  1 ; 
Cmvling  v.  Cowling,  26  Bea.  449 ;  Collins  v.  Collins,  L.  R.,  12  Eq. 
455.  Money  or  ready  money  may  comprise  shares  in  a  company, 
where  the  intention  is  clear  (Knight  v.  Knight,  2  Giff.  616 ;  comp. 
Collins  V.  Collins,  sup.),  or  money  due  on  a  policy  on  the  testator's 
own  life  (Petty  v.  Willson,  L.  R.,  4  Ch.  574) ;  and  even  the  entire 
residuary  personal  estate,  as  where  there  is  no  other  gift  of  the  residue 
but  a  bequest  of  money  which  may  remain  after  payment  of  debts 
(Legge  v.  Asgill,  T.  &  R.  265,  n. ;  Stocks  v.  Barre,  Johns.  54  ;  Goods 
of  White,  7  P.  D.  65),  or  legacies.  Dowson  v.  Gaskoin,  2  Ke.  14  ; 
see  Langdale  v.  Whitfeld,  4  K.  &  J.  426  ;  Nevinson  v.  Ly.  Lennard, 
34  Bea.  487  ;  Stooke  v.  Stooke,  35  Bea.  896;  Dean  v.  Gibson,  L.  R., 
3  Eq.  713 ;  see  Prichard  v.  Prichard,  L.  R.,  11  Eq.  232  ;  Cadogan 
V.  Palagi,  25  Ch.  D.  154 ;  comp.  Lowe  v.  Thomas,  5  D.,  M.  &  G. 
315.  A  bequest  after  gifts  of  a  legacy,  furniture,  leaseholds,  and 
dock  shares  of  "  all  the  rest  of  my  money  however  invested  "  to  A., 
then  of  a  number  of  specified  articles,  such  as  ornaments,  plate, 
and  pictures,  to  other  legatees,  is  a  general  residuary  gift  to  A.,  and 
includes  the  furniture,  leaseholds,  and  dock  shares,  the  bequest  of 
which  had  lapsed.  In  re  Pringle,  17  Ch.  D.  819.  So  under  a 
bequest  of  "all  that  I  have  power  over,  namely,  plate,  linen,  china, 
pictures,  jewelh-y,  lace,  the  half  of  all  valued  to  be  given  to  B. ;  also 
all  kitchen  utensils,"  the  bequest  is  not  limited  to  the  articles  speci- 
fically bequeathed,  but  the  whole  of  the  personal  estate  of  the  testatrix 
passes.  King  v.  George,  5  Ch.  D.  627.  So,  where  a  gift  of  per- 
sonalty is  followed  by  the  words  "  such  as  cash,  furniture,  &c." 
Sidgreaves  v.  Brewer,  15  Ch.  D.  594.  But  a  gift  of  "  such  money, 
stocks,  funds,  or  other  securities,  not  hereafter  specially  devised,  as  I 
may  die  possessed  of,"  does  not  constitute  a  gift  of  residue  where 
there  is  a  gift  of  the  residue.  Goods  of  Aston,  6  P.  D.  203  ;  Willis  v. 
Plaskett,  4  Bea.  208  ;  Williams  v.  Williams,  8  Ch.  D.  789.  See  also 
Woolcomb  v.  Woolcomb  (3  P.  W.  112),  as  to  the  residuary  gift  limiting 
the  efi'ect  of  general  words. 

Under  the  words  "  securities  for  money,"  mortgages,  and  mortgage 
debts  will  pass.     Dicks  v.  Lambert,  4  Ves.  725  ;  Ogle  v.  Knipe,  L.  R., 

8  Eq.  434.  Also  bills  of  exchange  and  promissory  notes  (Barry  v. 
Harding,  1  J.  &  Lat.  475)  and  bonds.  Dicks  v.  Lambert,  sup.  So 
stock  in  the  funds  (Bescoby  v.  Pack,  1  S.  &  S.  500),  but  not  ordinary 
bank  stock,  nor  shares  in  insurance  or  canal  companies  (Ogle  v.  Knipe, 
L.  R.,  8  Eq.  434  ;  see  Slingsby  v.  Grainger,  7  H.  L.  C.  273),  nor  an 
I  0  U  (Barry  v.  Harding,  1  J.  &  Lat.  475),  nor  an  unpaid  legacy. 
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Re  Mason,  34  Bea.  494,  nor  in  general  money  on  a  deposit  account  at 
a  banker's.  Hopkins  v.  Ahhott,  L.  E.,  19  Eq.  222.  Money  due  on 
mortgage  will  not  pass  a  sum  charged  on  an  estate  and  secured  by  a 
term.  Poulett  v.  Hood,  35  Bea.  234.  And  mortgages  on  real  and 
leasehold  security  do  not  comprise  mortgages  of  turnpike  road  tolls  and 
toll-houses.  Cavendish  v.  Cavendish,  30  Ch.  D.  227.  The  expres- 
sion "  government  funds  or  money  in  the  funds"  meajis  prima  facie 
the  English  funds,  or  at  all  events  money  guaranteed  by  the  British 
government  {Brouii  v.  Brown,  4  K.  &  J.  704,  706),  but  not  East 
India  stock  {ib.),  nor  bank  stock.  Grainger  v.  Slingsby,  7  H.  L.  C. 
273;  Mangin  v.  Mangin,  16  Bea.  300.  A  bequest  of  shares  in  a 
company  will  pass  stock,  although  acquired  after  the  date  of  the  will, 
if  the  testator  has  no  stock.     Trinder  v.  Trinder,  L.  E.,  1  Eq.  695. 

A  specific  legatee  is  not  entitled  to  a  bonus  on  shares  in  a  company 
declared  after  the  testator's  death,  out  of  funds  recovered  from  the 
manager  of  the  company,  but  the  bonus  forms  part  of  the  residue. 
Maclaren  v.  Stainton,  27  Bea.  460.  As  between  tenant  for  life  and 
remainderman,  dividends  declared  in  a  testator's  lifetime,  although 
not  then  paid  (De  Gendre  v.  Kent,  L.  E.,  4  Eq.  283),  and  bonuses 
declared,  or  fresh  shares  issued,  after  his  death  (Paris  v.  Paris,  10 
Yes.  185 ;  Barton's  Trust,  L.  E.,  5  Eq.  238),  are  capital.  But  an 
extra  dividend  is  income.  Price  v.  Anderson,  15  Sim.  473.  So,  an 
extraordinary  or  special  dividend  declared  after  the  testator's  death. 
In  re  Hopkins'  Trusts,  L.  E.,  18  Eq.  696. 

"Where  a  testator  directs  that  calls  on  shares  held  by  him  shall  be 
paid  out  of  the  income  of  his  residuary  estate,  this  does  not  apply  to 
new  shares  accepted  by  the  trustees  of  his  will,  and  the  calls  on  such 
shares  are  payable  out  of  capital.  Bevan  v.  Waterhouse,  3  Ch.  D. 
752.  The  bequest  of  a  policy  carries  the  bonuses.  Roberts  v. 
Edwards,  33  Bea.  259.  A  bequest  of  debts  generally  will  pass  debts 
due  to  the  testator  at  his  decease,  and  under  such  a  bequest  money  of 
the  testator  lying  at  a  banker's  would  pass.  Devaynes  v.  Noble, 
Carr  v.  Carr,  1  Mer.  541;  see  Parker  \.  Marchant,  1  Ph.  356. 
Under  a  bequest  of  money  owing  to  the  testator  at  his  decease,  money 
payable  on  a  policy  of  assurance  on  his  own  life  will  pass.  Petty  v. 
Willson,  L.  E.,  4  Ch.  574.  Under  a  bequest  of  money  owing  to  the 
testator,  the  onus  of  showing  that  a  particular  sum  was  "  owing"  is 
upon  the  legatee.  Martin  v.  Hobson,  L.  E.,  8  Ch.  401.  A  bequest 
to  A.  of  all  debts  due  by  him  to  the  testator  will  not  comprise  debts 
due  by  him  and  another  if  there  is  any  debt  due  from  him  alone. 
Ex  parte  Kirk,  In  re  Bennett,  5  Ch.  D.  800,  but  where  there  is  no 
debt  due  from  him  to  the  testator  but  a  debt  due  to  a  firm  in  which 
the  testator  is  partner,  such  a  bequest  will  pass  the  interest  of  the 
testator  in  the  debt.  Maybery  v.  Brooking,  7  D.,  M.  &  G.  673. 
Under  a  bequest  of  debts  due  to  the  testator  at  his  decease,  a 
share  of  a  residuary  estate  to  which  he  is  entitled  will  pass  although 
the  amount  is  unascertained.  Bainbridge  v.  Bainbridge,  9  Sim. 
16.  So  it  has  been  held,  damages  recovered  by  his  executors 
after  his  decease,  for  a  breach  of  covenant  committed  in  his  lifetime. 
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Bide  V.  Hairison,  L.  E.,  17  Eq.  76.  But  where  there  was  a  bequest 
in  similar  terms  by  a  testatrix,  who  was  entitled  to  a  distributive 
share  of  her  deceased  son's  estate,  the  son  being  entitled  to  the 
residue  of  his  deceased  father's  estate,  including  a  share  in  the 
assets  of  a  partnership  carried  on  by  the  father,  and  realized  long  after 
the  death  of  the  testatrix ;  it  was  held,  that  her  share  of  the  fund  so 
realized  did  not  pass.  Martin  v.  Hobson,  L.  R.,  8  Ch.  401.  A  bequest 
of  the  income  of  property,  however  constituted  or  invested,  from  the 
testator's  death,  will  include  partnership  profits  declared  at  the 
division  under  the  partnership  articles  next  after  the  testator's  death, 
and  an  apportioned  part  of  the  interest  on  capital  from  his  death. 
Ibbotson  V.  Elam,  L.  R.,  1  Eq.  188.  A  gift  for  life  of  a  business  and 
stock  in  trade  confers  only  a  life  interest  in  such  part  of  the  stock  in 
trade  as  consists  of  consumable  articles,  but  otherwise  where  the  gift 
is  of  consumable  articles  without  any  reference  to  trade  or  business. 
Cockayne  v.  Harrison,  L.  R.,  13  Eq.  432;  see  Groves  v.   Wright, 

2  K.  &  J.  347.  As  to  what  are  in  general  to  be  considered  as  heir- 
looms, see  ante,  p.  255  ;  Hogr/  v.  Jones,  32  Bea.  45;  Bymj  v.  Byng, 
10  H.  L.  C.  171.  Money  and  perishable  or  consumable  articles  will 
not  pass  under  a  bequest  of  plate,  plated  articles,  furniture,  goods, 
chattels  and  effects,  to  be  annexed  to  the  house  as  heirlooms.  Hare 
V.  Pryce,  12  W.  R.  1072. 

A  bequest  of  "  household  furniture  "  comprises  all  personal  house- 
hold chattels  of  use  or  ornament ;  as  plate,  linen,  china,  pictures 
{Kelly  V.  Powlet,  Amb.  605),  but  not  books  {ib. ;  Bridgeman  v.  Dove, 

3  Atk.  201 ;  Cremorne  v.  Antrobus,  5  Russ.  312) ;  unless  a  contrary 
intention  is  expressed  {Cornewall  v.  Cornewall,  12  Sim.  298)  ;  nor 
as  a  general  rule,  the  tenant's  fixtures  in  a  leasehold  house  occupied 
by  the  testator.  Finney  v.  Grice,  10  Ch.  D.  13.  But  bequests  of 
this  description  will  not  pass  goods  used  in  the  way  of  trade  {Man- 
ning V.  Purcell,  7  D.,  M.  &  G.  55) ;  nor  such  articles  as  jewellery,  guns, 
tricycles,  and  scientific  instruments  {Manton  v.  Tabois,  30  Ch.  D.  92) ; 
nor  consumable  articles,  as  wines.  Porter  v.  Tournay,  3  Ves.  311. 
But  if  the  words  household  effects  are  used  in  conjunction  with  house- 
hold furniture,  books  and  wines  will  pass.  Cole  v.  Fitzgerald,  3  Russ. 
301.  A  bequest  of  furniture  in  a  house,  will  not  pass  articles  pur- 
chased for  it,  but  not  sent  home.  Ld.  Brooke  v.  E.  of  Warwick,  2 
De  G.  &  Sm.  425.  But  will  pass  furniture  intended  for  the  testator's 
residence,  but  temporarily  placed  in  a  building  belonging  to  him. 
Rawlinson  v.  Rawlinson,  3  Ch.  D.  302. 

A  bequest  of  "household  goods  "  is  of  similar  import  to  that  of 
household  furniture.  Nicholls  v.  Osborn,  2  P.  W.  419  ;  Snelson  v. 
Corbet,  B  Atk.  370.  The  word  "plate  "  will  not  pass  plated  articles, 
where  the  testator  is  possessed  of  solid  silver  articles.  Holden  v. 
Ramsbottom,  4  Grifi'.  205.  "  Fix:ed  furniture  "  comprises  articles  of 
iurniture  as  chimney-glasses  and  bookcases  fixed  by  screws  or  nails  to 
the  wall.  Birch  v.  Dawson,  2  A.  &  E.  37.  Under  a  bequest  of 
everything  in  a  house,  money  and  bank-notes  will  pass.  Popham  v. 
Ly.  Aylesbury,  Amb.  68  ;  see  Stuart  v.  Marq.  of  Bute,  11  Ves.  662, 
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The  distinction  there  suggested  between  cash  and  bank-notes  would 
not,  it  is  considered,  prevail  at  the  present  day.  Under  the  words 
furniture,  stock  of  carriages,  horses  and  other  live  and  dead  stock, 
books  and  wines  will  not  pass ;  and  the  words  live  and  dead  stock 
alone,  coupled  with  carriages,  horses,  &c.,  would  comprise  all  out-of- 
door  stock,  as  corn,  hay,  straw,  carts,  &c.  Porter  v.  ToMrnaz/,  3  Ves. 
311.  See  Breton  v.  Mockett,  9  Ch.  D.  95.  Stock  on  a  farm  will 
comprise  movable  property  on  it,  and  also  standing  crops,  as  between 
an  executor  to  whom  the  stock  is  given  and  the  devisee  of  the  land 
(West  V.  Moore,  8  Ea.  839),  but  not,  it  has  been  held,  as  between  a 
specific  legatee  of  the  stock  and  an  executor  and  residuary  legatee. 
Vaisey  v.  Reynolds,  5  Russ.  12.  In  a  recent  case,  live  and  dead 
farming  stock  were  held  to  include  animals,  unsold  produce,  and 
growing  crops.  Burhidge  v.  Burhidge,  37  L.  J.,  Ch.  47  ;  Evans  v. 
Williamson,  17  Ch.  D.  696,  in  which  the  words  were  farming  stock, 
goods,  chattels,  and  effects.  In  this  case  Vaisey  v.  Reynolds  was  dis- 
approved of. 
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Sec.  1. — Nature  of  Legacies  in  general. 
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In  the  preceding  chapter  the  cases  on  the  subject  of  the  effect  of 
particular  words  as  descriptive  of  particular  kinds  of  personal  property 
have  been  considered.  In  the  present  chapter  the  various  questions 
which  may  arise  on  bequests  of  personal  property  generally  will  be 
considered. 
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Legacies  are  classified  as  follows: — General,  Specific,  and  Demon- 
strative Legacies. 

1.  General.  This  term  comprises  all  legacies  which  are  not 
specific  or  demonstrative ;  it  is,  however,  most  commonly  applied  to 
pecuniary  legacies,  which  are  not  payable  out  of  any  particular  pro- 
perty, and  cannot  be  referred  to  any  particular  or  specific  fund,  e.  g., 
"  a  legacy  or  sum  of  lOOL" 

2.  Specific,  i.e.,  particular  specified  things,  as  a  particular  house, 
a  particular  sum  of  stock,  or  any  particular  chattel,  or  thing,  which 
can  be  identified  and  distinguished  from  the  other  property  of  the 
testator.  See  Stephenson  v.  Doivson,  3  Bea.  347,  349 ;  cons. 
Bothamley  v.  Sherson,  L.  E.,  20  Eq.  304,  309.  The  inclination  of 
the  court  is  not  to  construe  a  legacy  as  specific  where  there  is  a  fair 
doubt  as  to  the  intention,  such  legacies  being  liable  to  ademption. 
Webster  v.  Hale,  8  Ves.  410.  "  A  specific  devise  or  a  specific  bequest 
(for  the  word  specific  means  exactly  the  same  thing  whether  it  be 
applied  to  land  or  to  chattels,  to  heritable  estates  or  to  leaseholds)  is 
a  devise  or  bequest  by  a  description  which  identifies  a  particular  sub- 
ject then  existing  as  intended  to  pass  to  the  donee  in  specie."  Per 
Lord  Selborne,  L.  C,  Giles  v.  Melsom,  L.  R.,  6  H.  L.,  p.  29. 

3.  Demonstrative,  i.  e.,  pecuniary  legacies  not  specific,  but  paj'^able 
primarily  out  of  a  particular  fund  or  property.  Such  legacies  will  not 
fail,  although  the  particular  fund  or  property  may  not  belong  to  the 
testator  at  his  death,  but  will  then  be  payable  out  of  his  general 
assets.  Gillaume  v.  Adderley,  15  Ves.  384 ;  Campbell  v.  Graham, 
1  R.  &  My.  453  ;  Vickers  v.  Pound,  6  H.  L.  C.  885.  These  legacies 
are  specific  in  one  sense,  and  general  in  another ;  specific,  as  being 
given  out  of  a  particular  fund  and  not  out  of  the  estate  at  large,  and 
therefore  not  liable  to  abate  with  ordinary  pecuniary  legacies,  if  the 
fund  out  of  which  they  are  given  is  sufficient  to  pay  them  ;  general, 
as  being  of  definite  sums  of  money  or  property  not  amounting  to  a 
gift  of  the  fund  or  property  itself,  or  any  aliquot  part  of  it,  and  there- 
fore not  liable  to  ademption  like  ordinary  specific  legacies.  Smith  v. 
Fitzgerald,  3  V.  &  B.  5  ;  Mullins  v.  Smith,  1  Dr.  &  S.  204,  210.  See 
also,  as  to  the  distinction  between  these  different  kinds  of  legacies, 
Paget  v.  Huish,  1  H.  &  M'.  663. 

Legacies  of  particular  sums  of  money  are  general ;  but  a  bequest  of 
money  which  can  be  identified,  e.g.,  money  in  a  bag,  is  specific. 
Lawson  v.  Stitch,  1  Atk.  507.  The  rule  that  a  pecuniary  legacy  is 
general  will  not  be  affected  merely  because  a  particular  purpose 
may  be  expressed  in  the  gift,  as  to  purchase  a  ring  {Apreece  v. 
Apreece,  1  V.  &  B.  364),  or  an  annuity  {Cribbons  v.  Hills,  1 
Dick.  324),  or  lands  {Hinton  v.  Pinke,  1  P.  W.  539),  or  stock. 
Edwards  v.  Hall,  11  Ha.  23.  Sometimes  there  is  a  bequest  which 
prima  facie  appears  to  be  conditional  as  to  the  mode  of  its  enjoyment, 
and  it  cannot  be  so  enjoyed.  As  to  this,  it  was  observed  by  Lord 
Cottenham,  that  "  if  a  testator  leaves  a  legacy  absolutely  as  regards 
his  estate,  but  restricts  the  mode  of  the  legatee's  enjoyment  of  it,  to 
secure  certain  objects  for  the  benefit  of  the  legatee,  upon  failure  of 
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such  objects  the  absolute  gift  prevails."  Lassence  v.  Tierney,  1  Mac. 
&  G.  551 ;  ace.  Kellett  v.  Kellett,  L.  R.,  3  H.  L.  C.  160,  169.  As 
where  there  is  a  gift  to  A.,  the  manner  of  employing  it  being  men- 
tioned, and  it  cannot  be  so  employed,  the  gift  is  absolute.  Campbell 
V.  Brmunrigg,  1  Ph.  301 ;  see  Palmer  v.  Flower,  L.  R.,  13  Eq.  250. 

Bequests  of  the  whole  or  part  of  shares,  stock,  or  government 
annuities  or  securities,  in  language  "  marking  the  specific  thing,  the 
very  corpus "  {Sibley  v.  Perry,  7  Ves.  522,  529),  are  specific,  as 
where  the  testator  uses  the  words  "my  stock"  {Barton  v.  Cooke,  5 
Ves.  461 ;  Bothamley  v.  Sherson,  L.  R.,  20  Eq.  304),  or  so  much 
"  in  "  or  "  of"  "  my  stock  "  {Kirby  v.  Potter,  4  Ves.  750  ;  Measure 
V.  Carleton,  30  Bea.  538),  or  "  my  shares  "  {Shuttleworth  v.  Greaves, 
4  M.  &  C.  35  ;  Miller  v.  Little,  2  Bea.  259),  or  "  invested  by  me  "  in 
a  particular  company  {Kermode  v.  Macdonald,  L.  R.,  3  Ch.  584),  or 
which  "I  have  "  in  a  particular  stock  {Huviphreys  v.  Humphreys,  2 
Cox,  184),  or  "  standing  in  my  name  "  {Gordon  v.  Duf,  3  D.,  F.  & 
J.  662),  or  the  interest  of  "  all  my  property  in  the  funds."  Hayes  v. 
Hayes,  1  Ke.  97  ;   Vincent  v.  Newcombe,  1  Younge,  599. 

So  a  bequest  of  certain  stock,  part  of  a  larger  amount  of  stock,  is 
specific.  Morley  v.  Bird,  3  Ves.  629  ;  Hosking  v.  Nicholls,  1  Y.  C.  C. 
478;  Mullins  v.  Smith,  1  Dr.  &  Sm.  204;  Davies  v.  Fowler,  L.  R., 
16  Eq.  308.  So  a  bequest  of  so  many  shares  out  of  other  shares  in  a 
specified  company  or  undertaking.  Hill  v.  Hill,  11  Jur.,  N.  S.  806. 
But  a  bequest  of  money  out  of  stock  is  general.  lb. ,-  Kirby  v.  Potter, 
4  Ves.  748.  So  of  so  much  money  e.g.,  {5001.}  specified  bonds. 
Macdonald  v.  Irvine,  8  Ch.  D.  101.  The  head  note  in  this  case  has 
"  500  Egyptian  &c.  bonds  "  ;  it  should  be  500L  Egyptian,  &c.  bonds. 

In  Oliver  v.  Oliver  (L.  R.,  11  Eq.  506),  the  testator  recited  that  he 
was  entitled  in  remainder  to  a  specific  sum  in  consols,  and  bequeathed 
2,000L  of  it,  "  or  a  sum  equal  thereto,"  to  be  paid  or  transferred  to  the 
legatee  when  got  in  by  the  testator's  executors.  The  legacy  was  held 
to  be  specific.  And  a  bequest  to  A.  of  "  the  interest  of  4,5001.  money 
in  the  funds  for  her  absolute  use  "  is  a  specific  gift  of  4,0001.  consols 
held  by  trustees  for  the  testatrix.     Page  v.  Young,  L.  R.,  19  Eq.  501. 

A  release  of  interest  on  a  particular  debt  specifically  referred  to  in  a 
will  is  equivalent  to  a  specific  legacy  of  such  interest,  and  if  the  debt 
is  paid  to  the  testator  before  his  death,  the  gift  will  be  adeemed  and 
will  not  be  applicable  to  interest  on  any  other  debt  due  from  the 
debtor  to  the  testator  at  the  time  of  his  death.  Sidney  v.  Sidney, 
L.  R.,  17  Eq.  65 ;  see  Smallman  v.  Goolden,  1  Cox,  329.  The  for- 
giveness of  a  debt  is  in  law  a  legacy,  and  will  take  effect  accordingly, 
and  the  debt  is  liable,  like  any  other  legacy,  to  lapse.  Elliott  v. 
Davenport,  1  P.  W.  83,  ed.  Cox.  And  see  the  cases  in  n.  z,  ib.  p.  86. 
South  V.  Williams,  12  Sim.  566.  Where  A.  mortgages  to  B.  and  B. 
sub-mortgages  to  C.  for  a  less  sum,  and  C.  forgives  the  amount  due 
to  him,  this  will  not  affect  B.'s  right  to  the  difference  between  the  two 
sums.     Synge  v.  Synge,  L.  R.,  9  Ch.  128. 

When  the  bequest  is  merely  descriptive  generally  of  the  stock,  &c., 
given,  the  legacy  will  not  be  specific,  though  the  -testator  may  happen 
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to  be  possessed  of  stock,  &c.,  answering  the  description,  as  where  he 
gives  so  much  stock  {Partridge  v.  Partridge,  Ca.  t.  Tal.  226),  or 
consols  (Wilson  v.  Brownsmith,  9  Ves.  180 ;  Lambert  v.  Lambert,  11 
Ves.  607 ;  Johnson  v.  Johnson,  14  Sim.  313  ;  Boys  v.  Williams,  2  K. 
&  My.  689 ;  Mullins  v.  Smith,  1  Dr.  &  Sm.  204),  or  in  a  particular 
sbock  (Bp.  of  Peterborough  t.  Mortlock,  1  B.  C.  C.  565  ;  Webster  v. 
Hale,  8  Ves.  410).  The  cases  of  Jeffreys  v.  Jeffreys  (3  Atk.  120),  and 
Avelyn  v.  Ward  (1  Ves.  sen.  420),  appear  contra.  The  rule  is  the 
same  where  the  bequest  is  of  so  many,  shares  of  a  particular  kind,  for 
instance,  canal  shares  (Robinson  v.  Addison,  2  Bea.  515),  for  the  tes- 
tator may  mean,  that  stock  or  shares  to  such  an  amount  shall  be  pur- 
chased out  of  his  estate  for  the  legatee.  The  bequest  is  in  effect, 
of  a  sum  of  money  equivalent  in  value  to  a  certain  amount  of  stock,  &c. 

Bequests  of  particular  specific  securities  for  money  (or  the  money 
due  on  them),  as  notes  (Chaivorth  v.  Beech,  4  Ves.  555 ;  Fryer  v. 
Morris,  9  Ves.  360),  or  bonds  (Innes  v.  Johnson,  4  Ves.  568 ;  Davies 
V.  Morgan,  1  Bea.  405),  are  in  general  specific.  So  bequests  of  speci- 
fied debts  (Nelson  v.  Carter,  5  Sim.  530),  though  apportioned  out 
among  several  legatees.  Duncan  v.  Duncan,  27  Bea.  386.  So  where 
they  are  owing  on  mortgage.  Sidebothani  v.  Watson,  11  Ha.  170. 
Where  there  was  a  bequest  of  a  sum  in  which  the  testator  and  another 
were  interested,  "  then  out  on  mortgage,"  it  was  held  not  to  be  specific. 
Lc  Grice  v.  Finch,  3  Mer.  50.  But  this  case  is  questioned  in  Oliver 
V.  Oliver  (L.  E.,  11  Eq.  506),  and  is  contrary  to  Gardner  v.  Hatton 
(6  Sim.  93),  and  Harrison  v.  Jackson  (7  Ch.  D.  339),  where  the  bequest 
was  of  stock  in  a  railway  company,  which  was  paid  off  and  re-invested 
in  other  securities  and  held  to  be  adeemed.  A  bequest  of  money 
accruing  out  of  a  particular  estate  being  administered  in  chancery,  and 
which  was  afterwards  received  and  invested  by  the  testator,  has  been 
held  not  to  be  specific.  Clark  v.  Browne,  2  Sm.  &  Gr.  629.  But 
this  case  was  disapproved  of  by  Jessel,  M.E.,  in  Harrison  v.  Jackson, 
sup.  See  also  Manton  v.  Tabois,  30  Ch.  D.  92.  A  bequest  of  money 
invested  in  trade  may  be  specific.  Ellis  v.  Walker,  Amb.  309 ;  comp. 
Beavan  v.  Att.-Gen.,  4  Gift'.  361. 

With  regard  to  specific  bequests  subject  to  the  old  law,  as  a  very 
general  rule,  it  is  necessary  that  the  will  should  refer  to  something  in 
existence  at  the  date  of  the  will.  See  Ashton  v.  Ashton,  3  P.  W.  384  ; 
Hill  V.  Hill,  11  Jur.,  N.  S.  806.  But  the  rule  is  not  invariable,  for  it 
is  not  necessary  in  every  case  that  the  subject-matter  of  the  bequest 
should  belong  to  the  testator  at  the  date  of  his  will,  if  there  are  apt 
words  of  reference  which  will  comprise  it,  if  existing  at  his  death. 
See  Fontaine  v.  Tyler,  9  Pr.  94 ;  Queen's  Coll.  v.  Sutton,  12  Sim. 
521 ;  Stephenson  v.  Doivson,  3  Bea.  342  ;  ace.  Bothamley  v.  Sherson, 
L.  R.,  20  Eq.  304,  309.  The  observation,  therefore,  in  Parrott  v. 
Worsfold  (1  J.  &  W.  594),  that  a  specific  bequest  must  necessarily  be 
subject  to  ademption,  is  not  well  founded.  Legacies  which  before  the 
passing  of  the  Wills  Act  would  have  been  specific  remain  specific.  lb. 
When  the  will  is  under  the  1  Vict.  c.  26,  the  will  is  expressly  made 
to  speak  from  the  death. 

W. — VOL.  II.  i  R 
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It  has  been  laid  down  on  more  than  one  occasion  by  Lord  Hatherley, 
■when  Vice-Chancellor,  that  where  the  subject-matter  of  a  bequest  is 
capable  of  augmentation,  for  instance,  shares  or  stock  in  a  company, 
there,  if  the  words  of  the  will  are  sufficient  to  comprise  the  property, 
it  will  pass  under  sect.  24,  though  not  belonging  to  the  testator  at  the 
date  of  the  will.  Goodlad  v.  Burnett,  1  K.  &  J.  341,  849  ;  Trinder 
Y.  Trinder,  L.  E.,  1  Eq.  695  ;  see  Hill  v.  Hill,  11  Jur.,  N.  S.  836. 
But  if  the  bequest  be  of  some  specific  thing  incapable  of  increase  or 
diminution  (e.g.,  a  particular  picture  known  by  a  particular  descrip- 
tion), in  existence  at  the  date  of  the  will  but  not  in  existence  at  the 
death,  though  there  may  then  be  something  in  existence  (e.g.,  a 
different  picture  known  by  the  same  description)  in  terms  correspond- 
ing with  the  subject-matter  of  the  bequest,  a  contrary  intention,  as 
mentioned  in  the  24th  section  of  the  act,  is  indicated,  and  the  bequest 
will  be  inoperative.  Matlieics  v.  Foidsham,  L.  E.,  2  Eq.  669,  672  ; 
cons,  the  observations  in  Castle  v.  Fox,  L.  E.,  11  Eq.  551 ;  see  Douglas 
V.  Douglas,  Kay,  400,  404 ;  Miles  v.  Miles,  L.  E.,  1  Eq.  462.  Even 
with  respect  to  shares  and  stock,  however,  a  specific  bequest  of  a 
certain  amount  or  number  will  be  adeemed  by  the  testator  selling 
them,  although  he  repurchases  fresh  stock  or  shares  of  a  similar 
description  from  time  to  time  equal  or  more  than  equal  in  value  to 
what  he  had  sold.  Though  it  might  be  different  if  he  had  at  one 
purchase  replaced  the  identical  shares  or  stock  sold.  Mathews  v. 
Foulsham,  L.  E.,  2  Eq.  669  ;  see  Partridge  v.  Partridge,  Ca.  t.  Tal. 
226  ;  Avelyn  v.  Ward,  1  Yes.  sen.  420,  426  ;  Drinkicater  v.  Falconer, 
2  Ves.  sen.  623,  625  ;  Macdonald  v.  Irvine,  8  Ch.  D.  101. 

For  the  specific  thing  to  pass  by  the  will  it  must  belong  to  the  tes- 
tator at  his  death  ;  therefore  stock  not  purchased,  though  directed  to 
be  purchased,  will  not  pass  under  a  bequest  of  all  his  stock.  Thomas 
V.  Thomas,  27  Bea.  587.  But  otherwise  if  actually  purchased,  though 
not  transferred  or  delivered  until  after  his  death.  Ellis  v.  Eden,  25 
Bea.  482  ;  Field  v.  Pecket,  29  Bea.  575. 

A  bequest  of  personal  chattels,  capable  of  being  identified  and  sepa- 
rated from  the  bulk  of  the  personalty,  will  be  specific,  as  furniture  in 
a  particular  place.  See  Gayre  v.  Gayre,  2  Ver.  538  ;  Clarke  v.  Butler, 
1  Mer.  304 ;  Robinson  v.  Wehh,  17  Bea.  260.  Where  there  is  a  be- 
quest of  the  general  personal  estate  it  will  not  be  specific,  although 
some  things  may  afterwards  be  enumerated  which  are  prima  facie 
specific.  In  Fairer  v.  Park  (3  Ch.  T).  309),  it  was  held  that  a  gift  of 
"  all  my  personal  property,  all  sums  of  money  which  I  may  possess  or 
may  be  owing  to  me  at  the  time  of  my  decease,  together  with  all  the 
furniture,  farming  implements,  and  other  things  in  the  family  man- 
sion," was  not  specific.  The  case  of  Robertson  v.  Broadbent  (L.  li., 
8  App.  C.  812),  nom.  Re  Ovey  (20  Ch.  D.  676),  in  the  court  below, 
was  similar  to  the  preceding  one,  and  was  decided  in  the  same  way. 

There  may  be  a  specific  bequest  in  a  residuary  bequest,  which  may 
be  general  as  to  all  but  the  specific  property.  Mills  v.  Brown,  21 
Bea.  1. 

A  devise  of  land  is  specific  (Forrester  v.  Leigh,  Amb.  171),  though 
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the  devise  may  ba  residuary  ;  and  this  was  the  rule  before  the  1  Vict, 
c.  26  {Mirehoiise  v.  Scaife,  2  M.  &  C.  695),  and  is  so  still.  Hensman 
V.  Fryer,  L.  R.,  3  Ch.  420.  To  determine  whether  a  legacy  is  to  be 
considered  as  general  or  specific,  in  cases  of  doubt,  parol  evidence  of 
the  state  of  the  testator's  funded  property  is  admissible  {Att.-Gen.  v. 
Grote,  2  R.  &  My.  699),  and  generally,  if  necessary,  such  other 
evidence  as  that  referred  to  ante,  p.  1304.  A  bequest  of  a  term  is 
specific.  Long  v.  Short,  1  P.  W.  403.  So  bequests  of  annuities 
payable  out  of  the  rents  or  land.  lb. ;  Creed  v.  Creed,  11  C.  &  F. 
491 ;  comp.  Mann  v.  Copland,  2  Madd.  223.  Where  the  subject- 
matter  of  the  specific  bequest  produces  income,  such  income,  as  from 
the  testator's  death,  follows  the  bequest  (Jacques  v.  Chambers,  2  Coll. 
435,  440),  for  a  specific  legacy  vests  immediately  from  that  time. 
Kirby  v.  Potter,  4  Ves.  751.  But  this  is  not  the  case  with  a  demon- 
strative legacy.     Midlins  v.  Smith,  1  Dr.  &  S.  204,  210. 

With  respect  to  bequests  of  legacies,  if  they  are  bequeathed  in 
such  a  form  as  to  be  exclusively  payable  out  of  land,  they  are  specific  ; 
and  if  the  land  be  subsequently  sold  by  the  testator  the  legacies  will 
fail.  Newbold  v.  Roadknight,  1  R.  &  My.  677.  But  in  general, 
legacies  made  payable  out  o/ property,  real  or  personal,  are  demonstra- 
tive.    Savile  v.  Blacket,  1  P.  W.  778. 

In  these  cases  the  bequest  is  not  of,  or  of  a  part  of,  specific  pro- 
perty, but  the  property  is  pointed  out  as  a  particular  fund,  out  of 
which  they  are  payable,  and  if  a  fixed,  independent  and  distinct  intent 
can  be  collected  to  give  the  legacy,  the  legacy  will  stand  and  be 
considered  as  demonstrative,  though  the  fund  out  of  which  it  is 
directed  to  be  paid  does  not  exist.  Mann  v.  Copland,  2  Madd.  223 ; 
see  MuUins  v.  Smith,  1  Dr.  &  S.  204 ;  Williams  v.  Hughes,  24  Bea. 
474;  Hodges  v.  Gra7it,  L.  R.,  4  Eq.  140,  147.  As  where  the 
bequest  is  of  a  particular  sum,  out  of  or  from  particular  stock  {Kirby 
V.  Potter,  4  Ves.  748  ;  Attwater  v.  Attivater,  18  Bea.  330),  or  out  of, 
or  a  share  of,  capital  employed  in  business.  Sparrow  v.  Josselyn,  16 
Bea.  135 ;  Bevan  v.  Att.-Gen.,  4  Giff.  361 ;  comp.  Ellis  v.  Walker, 
Amb.  309. 

Again,  bequests  of  money  now  vested  in  particular  bonds  or 
securities  (Gillaume  v.  Adderley,  15  Ves.  384)  or  noiu  out  on  mort- 
gage (Le  Grice  v.  Finch,  3  Mer.  50 ;  but  see  ante,  p.  1331),  or  of 
legacies  to  be  paid  by  and  out  of  monies  due  to  the  testator  on  bond 
or  other  security  (Roberts  v.  Pocock,  4  Ves.  150;  Smith  \.  Fitzgerald, 
3  V.  &  B.  2 ;  Acton  v.  Acton,  1  Mer.  178),  are,  in  general,  demonstra- 
tive. Though  a  bequest  may  be  in  terms  out  of,  yet  in  effect  be 
part  of,  a  debt,  and  specific,  as  where  it  is  given  out  of  a  bond 
debt  due  from  a  particular  person  mentioned  by  name.  Badrick  v. 
Stevens,  3  B.  C.  C.  431.  And,  if  following  a  bequest  of  legacies, 
there  is  an  appointment  of  property  subject  and  charged  with  the 
payment  of  them,  they  are  demonstrative.  Disney  v.  Cross,  Eyre  v. 
Parker,  L.  R.,  2  Eq.  592.  But  where  a  testator  deals  with  specific 
property,  not  by  giving  legacies  out  of  it,  but  by  apportioning  out 
the  very  property  itself,  or  proceeds  of  it  if  directed  to  be  converted, 
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the  bequests  of  sucli  apportioned  parts  will  be  specific.  Page  v. 
Leapingwell,  18  Ves.  463 ;  Newhold  v.  Roadknight,  1  E.  &  My. 
677 ;  Elwes  v.  Causton,  30  Bea.  654 ;  Walpole  v.  Apthorp,  L.  R., 
4  Eq.  37. 

A  specific  legatee  is  entitled  to  have  a  charge  upon  his  legacy  dis- 
charged out  of  his  testator's  estate,  or  to  compensation  out  of  the 
assets.  Knight  v.  Davis,  3  M.  &  K.  358.  Thus,  a  specific  legatee 
of  an  article  pledged  may  require  the  executor  to  redeem  it  if  there 
are  assets.  Wms.  Exors.  8th  ed.  1770,  citing  Swinburne;  see 
Bothamley  v.  Sherson,  L.  R.,  20  Eq.  304. 

Where  shares  in  joint  stock  companies  are  specifically  bequeathed, 
the  rule  is,  that  the  legatee  is  liable  to  pay  all  calls  made  after  the 
testator's  death  {Day  v.  Day,  1  Dr.  &  Sm.  261 ;  Addams  v.  Ferick, 
26  Bea.  384) ;  but  is  entitled  to  have  all  unpaid  calls  and  sums 
necessary  to  constitute  him  a  complete  shareholder,  due  and  payable 
at  the  testator's  death,  paid  out  of  his  personal  estate.  Ih.  In 
Jacques  v.  Chambers  (4  Railw.  C.  499),  however,  it  was  held  that  the 
testator's  estate  was  liable  to  calls  made  after  his  death  (see  also 
Blount  V.  Hipkins,  7  Sim.  51) ;  and  this  case  was  followed  in  Clive  v. 
Clive,  Kay,  600.  But  in  Re  Box  (1  H.  &  M.  552),  Wood,  V.-C, 
who  had  decided  Clive  v.  Clive  (sup.),  referring  to  the  rule  laid  down 
in  that  case,  and  Blount  v.  Hipkins  {sup.),  observed,  that  the  cases 
{Day  V.  Day,  dtc,  sup.)  had  established  a  contrary  rule.  As  to  the 
equities  between  tenant  for  life  of  the  shares  and  remainderman,  and 
tenant  for  life  of  the  entire  residue,  including  the  shares,  and 
remainderman,  when  calls  are  made  in  the  lifetime  of  the  tenant  for 
life,  see  Re  Box,  1  H.  &  M.  552.  A  legatee  of  shares  takes  all 
benefits  and  advantages  accruing  by  reason  of  their  possession ;  for 
instance,  a  right  to  compensation  in  consequence  of  alleged  conceal- 
ment and  misrepresentation  on  the  part  of  the  company.  Carron  Go. 
V.  Hunter,  L.  R.,  H.  L.,  1  Sc.  Ap.  362.  A  legatee  of  leaseholds 
takes  them  cum  onere,  and  subject  to  payment  of  rent  and  perform- 
ance of  covenants.  Hickling  v.  Boyer,  3  Mac.  &  G.  635  ;  see  Fitz- 
icilliams  v.  Kelly,  10  Ha.  266. 

As  to  exoneration,  see  post,  Chap.  XXXIII. 

As  to  a  right  of  selection  where  part  of  property  is  specifically 
given  capable  of  being  severed  from  the  rest,  see  ante,  p.  1297.  If  a 
pecuniary  legacy  be  given  for  a  particular  purpose,  e.g.,  to  purchase  a 
ring,  the  legatee  may  elect  to  take  the  money  instead  of  the  ring 
{Apreece  v.  Apreece,  1  V.  &  B.  364 ;  Lonsdale  v.  Berchtoldt,  3  K.  & 
J.  185).  In  Palmer  v.  Flower,  13  Eq.  250,  a  sum  was  given  to 
purchase  a  commission  for  A. ;  he  was  held  absolutely  entitled,  as 
since  the  abolition  of  purchases  the  commission  could  not  be  pur- 
chased. But  in  Re  Ward's  Trusts,  L.  R.,  7  Ch.  727,  which  was 
under  a  deed,  and  the  trustees  had  only  a  discretionary  power  of 
advancement,  it  was  held  that  A.  was  not  entitled  to  the  money.  In 
De  Crespigny  v.  De  Crespigny,  W.  N.  1886,  p.  24,  which  was  a 
similar  case  to  the  last,  but  under  a  will,  it  was  also  held  that  he  was 
not  entitled ;  but  if  the  object  be  not  solely  for  the  benefit  of  the 
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legatee,  but  some  other  purpose  also  is  expressed  by  the  testator 
independent  of  the  benefit  of  the  legatee,  he  cannot  elect.  Re 
Skinner's  Tmsts,  1  J.  &  H.  102 ;  see  Lassence  v.  Tierney,  1  Mac.  & 
Gor.  551. 


Sec.  2. — Repetition  of  Legacies. 


In  same  Testamentary  Taper 1335 

To     same    Person    of     eqtial 

Amount  1335 

Several  Papers  proved  as  one 

Win    1335 

To    same    Person    of    uneq^^tal 

Amount 1335 

In  different  Testamentary  Papers  .  1335 
To  same   Person    in    different 

Instruments  1335 

Motii-es  assigned  for  Chifts 1336 

Subsequent    Instrument    refer- 
ring to  prior  one  1336 

Sums  appointed  and  hequfatlied  1336 


In   different  Testamentary  Paj)ers 
— continued. 

Specifie  chattels    1336 

Mvents  between  Will  and  Codi- 
cil       1337 

One  Instrument  copy  ofanotluir  1337 
Legacies  stated  to  be  additional  1337 
Parol  Mvidence 1337 

Restrictions  as  affecting  Original 

and  Substitutional  Legacies  1337 

General  Rule    1337 

Life  Legacy — Another  Absolute  1337 

Payable  out  of  same  Fund 1338 

Free  from  Legacy  Duty 1338 


In  same  Testamentary  Paper.']  Where  two  legacies  of  equal 
amount  are  given  to  the  same  person  by  the  same  testamentary  in- 
strument, an  intention  is  inferred  to  give  one  legacy  only,  and  a  slight 
difference  in  the  manner  of  the  gift  is  immaterial.  Thus,  a  legacy  to 
A.,  the  wife  of  B.,  and  in  the  same  will  another  legacy  of  the  same 
amount  to  A.  for  her  own  use,  notwithstanding  coverture,  is  a  gift  of 
one  legacy  only  {Greenwood  v.  Greenivoocl,  1  B.  C.  0.  30,  n. ;  see 
Hooley  v.  Hatton,  ib.  390,  n. ;  Holford  v.  Wood,  4  Ves.  79 ;  Manning 
v.  Thesiger,  3  M.  &  K.  29 ;  Early  v.  Benbow,  2  Coll.  354) ;  and  if 
two  papers  are  admitted  to  probate  as  one  testamentary  instrument, 
two  legacies  of  the  same  amount  to  the  same  person,  one  on  each 
paper,  will  be  considered  as  one  legacy  only.  Brine  v.  Ferrier,  7 
Sim.  549. 

The  decision  of  the  Court  of  Probate  is  conclusive  as  to  the  fact  of 
there  being  one  or  more  testamentary  paper  or  papers.  Thus,  a  will 
and  codicil  written  on  the  same  paper  may  be  distinct  testamentary 
instruments.  Baillie  v.  Butterfield,  1  Cox,  392.  While,  on  the 
other  hand,  two  separate  papers  proved  as  one  must  be  considered  as 
one.  Brine  v.  Ferrier,  7  Sim.  549.  But  where  the  legacies  are  of 
unequal  amount  they  will  be  considered  as  cumulative,  though  given 
by  the  same  testamentary  instrument,  unless  a  contrary  intention  is 
apparent.  Hooley  v.  Hatton,  1  B.  C.  C.  389,  n. ;  Brennan  v.  Moran, 
6  Ir.  Ch.  126  ;  see  Yockney  v.  Hansard,  3  Ha.  620  ;  Adnam  v.  Cole, 
6  Bea.  353  ;  Hartley  v.  Ostler,  22  Bea.  449  ;  bequests  of  annuities. 

In  Different  Testamentary  Papers.]  Legacies  given  simpliciter 
to  the  same  person  by  different  testamentary  instruments  are  pre- 
sumed to  be  cumulative,  whether  of  equal  {Baillie  v.  Butterfield,  1 
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Cox,  392  ;  Roch  v.  Callen,  6  Ha.  531)  or  unequal  amount.  Hurst  v. 
Beach,  5  Madd.  858  ;  Suisse  v.  Lowther,  2  Ha.  424 ;  Townshend  v. 
Mostyn,  26  Bea.  72 ;  Johnstone  v.  Ld.  Harrouhy,  1  D.,  F.  &  J.  183. 
And  the  rule  applies  with  even  more  force  where  the  legacies  are  not 
given  simpliciter,  but  the  incidents  affecting  the  gifts  are  different,  as 
where  one  is  contingent,  the  other  not,  or  the  interest  on  them  is 
payable  at  different  times.  Hodges  v.  Peacock,  3  Ves.  735 ;  Lee  v. 
Pain,  4  Ha.  201 ;  Ives  v.  Dodgson,  L.  E.,  9  Eq.  401. 

But  where  legacies  given  by  different  testamentary  papers  are  of 
the  same  amount,  and  a  motive  is  assigned  for  giving  them,  which  is 
the  same  in  both  cases,  a  presumption  arises  that  the  testator  did  not 
mean  two  gifts,  but  by  the  last  merely  a  repetition  of  the  first. 
Hurst  V.  Beach,  sup. ;  see  Benyon  v.  Baiyon,  17  Ves.  34.  In  Hurst 
V.  Beach  (5  Madd.  351),  it  was  assumed  that  two  gifts  to  a  servant 
would  be  a  gift,  the  motive  of  which  is  expressed,  i.e.,  for  services. 
As  to  this  particular  case,  however,  it  may  be  observed,  that  in  Rocli 
v.  Callen  (6  Ha.  531),  it  was  held,  that  the  word  servant  did  not 
express  a  motive,  but  was  merely  descriptive  (and  see  Fordv.  Riixton, 
1  Coll.  403)  ;  though  of  course,  this  does  not  affect  the  authority  of 
Hurst  V.  Beach,  as  regards  the  general  doctrine.  The  general  rule 
will  apply,  and  the  legacies  will  be  cumulative,  if  the  amounts  are 
different,  but  the  expressed  motive  for  each  legacy  is  the  same.  lb. 
So  although  of  the  same  amount,  if  one  is  given  simpliciter  and  a 
motive  is  assigned  for  the  other.  Ridges  v.  Morrison,  1  B.  C.  C.  388; 
Currie  v.  Pye,  17  Ves.  462  (as  to  Sarah  Pye's  annuity).  But  not 
where  the  same  motive  is  assigned  for  each  gift.  Hurst  v.  Beach, 
sup.  And  legacies  of  the  same  amount  may  be  twice  given  ly 
different  testamentary  instruments,  but  coupled  in  each  case  with  a 
gift  of  a  single  specific  chattel,  from  which  an  intention  may  be 
inferred,  that  as  the  specific  thing  can  only  be  given  once  the 
pecuniary  legacy  should  also  be  single.  Currie  v.  Pye,  17  Ves.  462 
(Currie's  legacy).  Legacies  of  the  same  amount  given  by  codicils  of 
different  dates  and  attested  by  different  witnesses,  but  respectively 
attached  to  duplicate  ivills,  are  not  cumulative,  where  the  surrounding 
circumstances  show  that  the  codicils  were  in  effect  as  much  one 
instrument  as  the  wills.     Hubbard  v.  Alexander,  3  Ch.  D.  738. 

There  may  be  such  a  reference  in  a  codicil  or  other  subsequent 
testamentary  instrument  to  the  first,  or  to  other  matters,  as  may  show 
that  the  legacies  in  the  latter  were  intended  to  be  substitutional.  See 
D.  of  St.  Albans  v.  Beauclerk,  2  Atk.  636  ;  Moggridgc  v.  Thackwell, 
1  Ves.  jun.  464;  Att.-Gen.  v.  Harley,  4  Madd.  263;  Frascr\.  Byng, 

1  K.  &  My.  90 ;  cons.  Wilson  v.  'O'Leary,  L.  E.,  7  Ch.  448.  An 
appointment  of  a  sum  under  a  power  by  one  instrument,  and  a  gift  of 
the  same  sum  by  another  instrument  out  of  the  testator's  assets,  are 
independent,  and  both  take  effect.  Tuckey  v.  Henderson,  33  Bea.  174. 
Of  course  gifts  of  a  single  specific  chattel,  though  (in  terms)  repeated, 
can,  from  the  nature  of  the  case,  only  take  effect  as  a  single  gift.  See 
Hooley  v.  Hatton,  1  B.  C.  C.  390,  n. ;  7>.  of  St.  Albans  v.  Beauclerk, 

2  Atk.  686 ;  Suisse  v.  Lowther,  2  Ha.  424,  432.     The  provisions  of 
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the  will  are  sometimes  of  such  a  nature  that  the  happening  of  events 
between  the  date  of  it  and  a  subsequent  codicil  may  show  that- the 
provisions  in  the  latter  are  intended  to  be  identical  with  those  in  the 
former,  and  consequently  repetitive  or  substitutional,  not  cumulative. 
As  where  a  testator  by  will  gives  legacies  to  after-horn  children,  and 
subsequently  children  are  born,  and  by  codicil  he  gives  legacies  to 
such  children  by  name.  Allen  v.  Callow,  3  Ves.  289;  see  Osborne  v. 
v.  of  Leeds,  5  Ves.  369;  Lee  v.  Pain,  4  Ha.  242. 

The  fact  that  one  testamentary  instrument  is  a  copy  of  another 
with  but  a  slight  variation,  leads  to  the  presumption  that  it  was  in- 
tended to  be  substitutional  and  not  additional.  Coote  v.  Boyd,  2  B. 
C.  C.  521 ;  Barclay  v.  Waimcright,  3  Ves.  462  ;  Att.-Gen.y.  Hurley, 
4  Madd.  263  ;  Gillespie  v.  Ale.mnder,  2  S.  &  S.  145  ;  Hinchclife  v. 
Ilinchcliffe,  2  Dr.  &  Sm.  96 ;  Tuckey  v.  Henderson,  33  Bsa.  174. 
Particularly  when  both  instruments,  for  instance,  two  codicils,  are 
executed  on  the  same  day,  both  also  being  afterwards  referred  to  as  a 
single  codicil.  Whyte  v.  Whyte,  L.  R.,  17  Eq.  50.  Where  there  are 
several  legacies  to  several  persons  by  different  testamentary  instru- 
ments, and  in  some  instances  the  testator  has  expressly  stated,  that  a 
second  or  further  legacy  is  to  be  additional,  it  is  a  circumstance  to  be 
attended  to  in  considering  similar  legacies  to  others  not  containing 
these  words,  as  leading  to  an  inference  that  the  testator  intended  the 
latter  to  be  substitutional;  but  it  is  not  conclusive.  Allen  v.  Callow, 
3  Ves.  289  ;  Lee  v.  Pain,  4  Ha.  218  ;  see  Mackenzie  v.  Mackenzie,  2 
Russ.  262,  273 ;  Townshend  v.  Mostyn,  26  Bea.  72.  In  questions  of 
this  kind,  as  to  legacies  being  cumulative  or  substitutional,  parol 
evidence  of  a  testator's  intention,  or  his  declarations  as  to  his  mean- 
ing and  intention,  are  inadmissible.  Hurst  v.  Beach,  5  Madd.  858  ; 
Guy  V.  Sharj),  1  M.  &  K.  589 ;  L;'e  v.  Pain,  4  Ha.  216 ;  see  ante, 
p.  1301. 

Restrictions  on  original  Legacies  as  affecting  substitutional  and 
additional  Legacies.]  If  a  legacy  given  by  a  will  is  subject  to  condi- 
tions or  restrictions,  a  suhstitutional  legacy  given  by  codicil  is  in 
general  affected  by  the  same  conditions  or  restrictions,  though  not 
expressed.  Bristow  v.  Bristoic,  5  Bea.  289 ;  Re  Smith,  2  J.  &  H. 
594.  So,  in  general,  is  an  additional  legacy  {Crowder  v.  Clowes,  2 
Ves.  jun.  449;  Johnstone  v.  E.  of  Harrowby,  1  D.,  F.  &  J.  183) ; 
but  not  where  the  first  legacy  is  to  a  daughter,  and  on  her  death  is 
rjvoked,  and  another  given  to  her  husband.  Chatteris  v.  Young,  2 
lluss.  183;  comp.  Hill  v.  Jones,  37  L.  J.,  Ch.  465.  A  legacy  is  not 
necessarily  substitutional,  so  far  as  the  restrictions  and  conditions 
affecting  it  are  concerned,  though  the  words  "instead  of"  maybe 
used  by  the  testator.  Haley  v.  Bannister,  23  Bea.  336.  The  rule 
which  has  been  stated  does  not  extend  to  the  case  of  a  legacy  being 
given  by  the  will  for  life,  with  remainder  over,  an  additional  legacy 
being  given  by  the  codicil  absolutely,  as  the  latter  will  not  be  cut  down 
t  J  an  interest  for  life,  with  the  same  gift  over.  Mores'  Trust,  10  Ha. 
171 ;  Mann  v.  FvUer,  Kay,  624. 
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In  general,  if  tlie  first  legacy  is  payable  out  of  a  particular  fund,  or 
if  it  is  charged  on  land,  the  substitutional  or  additional  legacy  -will  be 
similarly  affected.  Leacroft  v.  Maynard,  3  B.  C.  C.  233 ;  see  Bonner 
V.  Bonner,  13  Ves.  379  ;  Johnstone  v.  Ld.  Harrowby,  1  D.,  F.  &  J. 
183.  In  the  case  of  a  legacy  given  by  will,  and  another  instead  of  or 
in  addition  to  it  by  codicil,  the  former  only  being  expressly  given 
exempt  from  legacy  duty,  the  latter,  prima  facie,  will  nevertheless  be 
exempt.  Crowder  v.  Clowes,  2  Ves.  jun.  450  ;  Cooper  v.  Day,  3  Mer. 
154 ;  Mann  v.  Fuller,  Kay,  624,  626 ;  comp.  Bwrrows  v.  Cottrell,  3 
Sim.  375;  and  see  Byne  v.  Currey,  2  Cr.  &  M.  603;  Early  v.  Benbow, 
2  Coll.  354. 


Sec.  3. — Ademption  of  Specific  Legacies, 


Speeijic  Bequest   not    existing    at 

Testator's  Death  adeemed  1338 

Wliere  110  Ademption  1338 

Payment  of  Mortgage  Belt    1339 

Cliattels  removed 1339 

For  safe  Custody  1339 

For  Preservation  from  Fire  1339 


Destruction  iy  Fire 1339 

Wrongful  Removal  1339 

Testator  iecoming  Insane   1339 

Leaseholds 1340 

Parol  Ecidence,  when  admissiile ...  1 340 

Dem,onstrative  Legacies 1310 

Pecimiary  Legacies 1340 


See  ante,  tit.  "  Satisfaction."  It  is  a  consequence  of  the  nature 
of  a  specific  legacy,  that  if  the  subject-matter  of  the  bequest  be  not  in 
existence  at  the  testator's  death,  or  only  partially  so,  the  bequest  will 
be  wholly  or  partially  adeemed  or  extinguished,  as  the  case  may  be. 
As  if  stock,  or  a  debt  or  money  arising  in  any  particular  way,  be 
specifically  given,  and  the  stock  is  entirely  or  partly  sold,  or  the  debt 
or  money  wholly  or  partly  paid  or  disposed  of,  there  will  be  a  total  or 
partial  ademption.  Hayes  v.  Hayes,  1  Ke.  97 ;  Ashburner  v.  Mac- 
guire,  2  B.  C.  C.  108 ;  Badrick  v.  Stevens,  3  B.  C.  C.  432 ;  Barler 
V.  Rayner,  2  Euss.  122 ;  Gilliat  v.  Gilliat,  28  Bea.  481 ;  Jones  v. 
Southall,  32  Bea.  31 ;  Sidebotham  v.  Watson,  11  Ha.  170. 

But  where  there  has  been  merely  a  transfer  of  stock  from  the  name 
of  a  trustee  into  that  of  the  testator,  there  will  be  na  ademption 
{Dingwell  v.  Askew,  1  Cox,  427  ;  Lee  v.  Lee,  27  L.  J.,  Ch.  824  :  see 
Moore  v.  Moore,  29  Bea.  496) ;  nor  where  the  stock  has  been  mort- 
gaged (Ashburner  v.  Macguire,  2  B.  C.  C.  108, 113 ;  Knight  v.  Daiis, 
3  M.  &  K.  358) ;  or  the  fund  has  been  changed  by  an  agent  of  the 
testator  without  his  authority  {Basan  v.  Brandon,  8  Sim.  171 ;  see 
Shaftsbury  v.  Shaftsbury,  2  Ver.  747) ;  or  altered  under  the  pro- 
visions of  an  act  of  parliament  {Partridge  v.  Partridge,  Ca.  t.  Tal. 
226) ;  or  changed  by  a  railway  company,  for  instance,  shares  converted 
into  consolidated  stock.  Oalces  v.  Cakes,  9  Ha.  666.  But  a  bequest 
of  "  debentures"  in  a  company  will  be  adeemed  by  a  conversion  of 
them  into  "  stock  "  under  an  option  given  to  the  testator.  Luard  v. 
Jjane,  14  Ch.  D.  856.  So,  a  bequest  of  stock  in  a  company  which  is 
paid  off  and  invested  in  other  securities.  Harrison  v.  Jackson,  7  Ch. 
D.  339,  in  which  Le  Grice  v.  Finch,  3  Mer.  50,  and  Clark  v.  Browne, 
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2  Sm.  &  G.  524,  were  disapproved  of.  See  also  Manton  v.  Tahois,  30 
Ch.  D.  92,  and  ante,  p.  1831.  And  a  bequest  of  preference  shares  in 
a  railway  company  will  be  adeemed  by  a  sale  of  them  by  the  testator, 
other  and  ordinary  shares  in  the  company  not  satisfying  the  bequest. 
In  re  Gibson,  L.  E.,  2  Eq.  669.  A  specific  bequest  of  interest 
on  a  debt  will  not  be  adeemed  by  the  testator  veceiYing  subsequent 
interest,  leaving  the  bequeathed  interest  unaffected.  Graves  v.  Hughes, 
4  Madd.  383. 

Payment  to  the  testator  of  a  mortgage  debt  is  an  ademption  of  the 
bequest  of  the  debt  (Innes  v.  Johnson,  4  Ves.  574),  although  the 
money  may  be  subsequently  lent  by  him  on  another  mortgage  {Gard- 
ner V.  Hatton,  6  Sim.  93),  or  placed  to  a  separate  account  at  his 
banker's,  the  pass-book  in  which  that  sum  was  credited  to  him  being 
handed  by  him  to  the  legatee.  In  re  Bridle,  4  C.  P.  D.  336.  The 
distinction  which  at  one  time  prevailed  between  the  voluntary  and 
compulsory  payment  of  a  debt  is  now  disregarded.  Innes  v.  Johnson, 
sup. ;  see  Humphreys  v.  Humphreys,  2  Cox,  184 ;  Orm  v.  Smith,  2 
Ver.  681,  and  cases  cited;  Rider  v.  Wager,  2  P.  W.  330,  n.  (2), 
6th  ed.  But  payment  will  not  operate  as  an  ademption  contrary  to 
the  express  directions  of  the  will.  E.  of  Thomond  v.  E.  of  Suffolk, 
1  P.  W.  461. 

A  bequest  of  goods  in  a  particular  place  will  in  general  be  adeemed 
by  their  removal  to  another  place.  Green  v.  Symonds,  1  B.  C.  C. 
129,  n. ;  Heseltinc  v.  Heseltine,  3  Madd.  276;  Colleton  v.  Garth,  6 
Sim.  19 ;  Spencer  v.  Spencer,  21  Bea.  548.  In  Blagrave  v.  Coore 
(27  Bea.  138),  it  was  held,  that  under  bequests  of  the  proceeds  of 
furniture  at  A.  to  pay  debts,  and  of  all  furniture  in  England  to  the 
testator's  sisters,  that  they  were  not  entitled  to  the  furniture  which 
had  been  removed  from  A.  to  another  place  in  England.  Eemoval 
merely  for  the  purposes  of  use  by  the  testator  {Land  v.  Devaynes,  4 
B.  C.  C.  537),  or  repair  {Ld.  Brooke  v.  E.  of  Warwick,  2  De  G.  & 
Sm.  425),  or  of  safe  custody  {Domvile  v.  Baker,  32  Bea.  604;  Cock- 
erelly.  E.  of  Essex,  26  Ch.  D.  538),  will  not  operate  as  an  ademp- 
tion ;  nor  will  a  removal  for  the  purpose  of  preservation  from  fire. 
Chapman  v.  Hart,  1  Ves.  sen.  273.  As  to  goods  on  board  a  ship,  see 
ib.  But  if  destroyed  by  fire  the  specific  legatees  have  no  claim  to  the 
insurance  money.  Durrani  v.  Friend,  5  De  G.  &  Sm.  343.  A 
wrongful  removal  or  conversion  without  the  privity  of  the  testator,  in 
order  to  disappoint  the  legatee,  will  not  operate  as  an  ademption. 
Shaftsbury  v.  Shaftsbiiry,  2  Ver.  747 ;  Domvile  v.  Taylor,  32 
Bea.  604. 

If  a  testator  becomes  insane  after  making  his  will,  the  acts  of 
parties  having  no  lawful  authority  to  deal  with  his  property  will  not 
affect  the  rights  of  specific  legatees  under  his  will.  Taylor  v.  Taylor, 
10  Ha.  475 ;  see  Jenkins  v.  Jones,  L.  E.,  2  Eq.  323.  But  where  the 
income  of  certain  shares  was  specifically  bequeathed  to  A.,  and  the 
shares  to  the  residuary  legatee,  and  the  testator  being  found  a  lunatic 
after  the  date  of  the  will,  the  shares  were  ordered  by  the  court  to  be 
sold,  and  the  proceeds  invested  in  consols  ;  it  was  held  that  there  was 
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an  ademption,  as  the  provisions  of  the  Lunacy  Eegulation  Act,  pre- 
serving the  rights  of  owners  of  property  sold  by  order  of  the  Lord 
Chancellor,  did  not  apply  to  personalty.  Jo7ies  v.  Green,  L.  E.,  5 
Eq.  555.  This  case  was  followed  in  Re  Freer,  22  Ch.  D.  622, 
Chitty,  J.,  regretting  that  he  was  obliged  to  come  to  this  conclusion. 

If  a  general  legacy  has  been  subsequently  converted  into  a  specific 
one,  and  the  latter  is  afterwards  adeemed,  the  former  will  not  be 
revived.  Hertford  v.  Lowther,  7  Bea.  107.  Gifts  of  leasehold,  or 
freehold  property,  will  be  adeemed  by  the  disposal  of  it  by  the  testator 
in  his  lifetime.  See,  as  to  leaseholds,  ante,  p.  1288.  See  also,  with 
reference  to  the  effect  of  specifically  devised  or  bequeathed  property 
being  disposed  of  and  then  re-acquired,  the  observations  in  Castle  v. 
Fox,  L.  E.,  11  Eq.  542.  Parol  evidence  is  admissible  to  show 
whether  there  is  any  property  corresponding  with  that  which  is  speci- 
fically given,  but  not  to  show  that  the  bequest  has  reference  to  other 
property.     Horwood  v.  Griffith,  4  D.,  M.  &  G.  700. 

The  rule  as  to  ademption  does  not  apply  to  demonstrative  legacies, 
as  they  are  payable  out  of  the  general  assets,  if  the  fund  primarily 
pointed  out  for  payment  fails.  Mann  v.  Copland,  2  Madd.  223; 
Vickers  v.  Pound,  6  H.  L.  C.  885 ;  Mullins  v.  Smith,  1  Dr.  &  Sm. 
204,  210.  And  there  can  be  no  ademption  of  ordinar}'  pecuniary 
legacies  by  the  failure  of  any  specific  fund.  But  of  course  there 
may  be  a  revocation  of  either  a  demonstrative  or  pecuniary  legacy. 
As  to  ademption  by  satisfaction,  see  ante,  p.  924  et  seq. 


Sec.  4. — Abatement. 
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The  order  in  which  a  testator's  estate  is  liable  to  the  payment 
of  his  debts  has  already  been  stated.  Ante,  p.  36.  The  general 
personal  estate  is  primarily  liable,  and  in  the  first  instance  that  por- 
tion of  it  which  comprises  the  residue,  for  there  is,  strictly  speaking, 
no  residue  until  debts  and  legacies  have  been  paid.  See  Lynes' 
Estate,  L.  E.,  8  Eq.  482.  It  has  been  held,  indeed,  that  if  the 
executor  has  been  guilty  of  a  devastavit,  the  pecuniary  and  residuary 
legatees  abate  rateably  {Dyose  v.  Dyose,  1  P.  W.  305),  but  this  case 
would  seem  to  be  overruled.  See  Baker  v.  Farmer,  L.  E.,  3  Ch.  537, 
542.  If  a  particular  fund  be  appropriated  to  the  payment  of  a  legacy, 
with  the  consent  of  the  legatee  (Baker  v.  Farmer,  sup.) ,  and  through  the 
devastavit  of  the  executor  or  otherwise  the  appropriated  fund  becomes 
deficient,  the  other  legatees  cannot  be  called  upon  to  contribute. 
See  Ex  parte  Chadnln,  3  Sw.  380  ;  Willinoit  v.  Jenkins,  1  Bea.  401. 
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But  if  a  pecuniary  legatee  has  not  consented  to  a  specific  appropria- 
tion, the  residuary  legatee  can  take  nothing  until  the  former  has 
been  paid.  Baker  v.  Farmer,  sup.  If  the  residue  is  insufficient, 
the  general  pecuniary  legatees  contribute,  and  their  legacies  must 
abate  or  be  reduced  rateably,  in  order  that  debts  may  be  paid.  See 
ante,  p.  36. 

Specific  legacies  do  not  abate  with  general  legacies.  Even  when 
debts  and  legacies  are  charged  on  and  made  payable  out  of  a  funJ 
specifically  given,  a  general  residue  undisposed  of  will  in  the  first 
instance  be  applicable  to  the  payment  of  them.  Heicett  v.  Smtr.', 
1  De  G.  &  S.  333 ;  comp.  Browne  v.  Groombridfic,  4  Madd.  495. 
So  demonstrative  legacies  or  annuities  do  not  abate  with  general 
legacies  or  annuities  {Aeton  v.  Acton,  1  Mer.  178),  so  long  as  the 
specific  fund  out  of  which  they  are  primarily  payable  is  sufficient, 
but  if  they  are  obliged  to  come  on  the  general  personal  estate, 
they  abate  as  to  that  rateably  with  general  legacies.  ]\InUins  v. 
Smith,  1  Dr.  &  Sm.  204,  210.  A  legacy  given /or  value,  for  instance, 
for  the  release  of  or  in  satisfaction  of  a  debt  or  dower,  has  priority, 
if  the  debt  or  right  to  dower  exists  at  the  testator's  death,  and 
does  not  abate  with  ordinary  legacies  (Burridge  v.  Bradijl,  1  P.  W. 
127  ;  Bloiver  v.  Morret,  2  Ves.  sen.  420 ;  Heath  v.  Dendy,  1  Euss. 
543) ;  but  the  debt  or  right  to  dower  must  exist  at  the  testator's 
death  (Davies  v.  Bush,  Yo.  341)  ;  and  the  testator  must  leave  real 
estate.  Acey  v.  Simpson,  5  Bea.  85,  of  which  the  widow  would  be 
dowable.  Roper  v.  Boper,  3  Ch.  D.  714.  The  Dower  Act  (3  &  4 
Will.  4,  c.  105)  does  not  aiFect  this  rule  of  equity  (sect.  12).  But 
this  rule,  as  to  priority,  does  not  apply,  if  the  bequest  be  to  pay 
debts  of  the  testator,  and  the  creditors  have  already  received  a  com- 
position, though  of  less  than  their  amount  (Coppui  v.  Coppin,  2  P. 
W.  296) ;  nor  does  it  if  the  bequest  be  to  pay  the  debts  of  a  third 
person.     Shirt  v.  Westhy,  16  Ves.  393. 

As  between  ordinary  pecuniary  legatees  there  is  no  privilege  from 
abatement,  upon  the  ground  that  the  legatee  is  a  wife  or  child,  though 
unprovided  for  (Blower  v.  Morret,  2  Ves.  sen.  420).  But  in  Re  Hardy, 
17  Ch.  D.  798,  this  decision  was  dissented  from,  and  it  was  held 
upon  the  construction  of  a  will  that  legacies  to  the  testator's  wife 
had  priority.  See  Lewin  v.  Leivin,  2  Ves.  sen.  416.  A  legacy  to  an 
executor  is  not  privileged  from  abatement  [Att.-Gen.  v.  Robins,  !2  P. 
W.  25  ;  Duncan  v.  Watts,  16  Bea.  204) ;  nor  are  charitable  legacies 
Att.-Gen.  v.  Robins,  sup.  Ordinary  general  annuities  charged  on 
personal  estate  abate  equally  with  other  general  legacies,  the  value  of 
the  annuities  being  ascertained.  Hume  v.  Edivards,  3  Atk.  693  ;  see 
Gratrix  v.  Chambers,  2  Gifi".  321.  As  to  the  mode  of  ascertaining 
the  value  of  them,  see  Todd  v.  Biclby,  27  Bea.  353  ;  Potts  v.  Sniitli, 
L.  E.,  8  Eq.  683.  Where  both  annuities  and  legacies  are  charged 
upon  real  estate,  although  the  annuitants  have  power  of  distress  and 
entry,  the  annuities  will  not  have  priority  over  the  legacies.  Roper  v. 
Roper,  3  Ch.  D.  714.  There  is,  in  general,  no  priority  and  no  privi- 
lege from  abatement  in  respect  of  a  legacy  merely  because  there  is  a 
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direction  to  pay  it  immediately,  or  out  of  the  first  monies,  or  tlie  like. 
Blower  v.  Morret,  2  Ves.  sen.  420  ;  Beeston  v.  Booth,  4  Madd.  161, 
168  ;  Brou-n  v.  Brown,  1  Ke.  275  ;  Thioaites  v.  Foreman,  1  Coll. 
409.  And  the  fact  that  payment  of  a  particular  legacy  is  deferred, 
does  not  give  other  legacies  priority  in  the  distribution  of  assets. 
Nickisson  v.  Cockill,  9  Jur.,  N.  S.  975. 

But  where  the  testator  directs  that  one  legacy  shall  be  paid  in  full, 
or  at  all  eyents,  such  legacy  will  not  abate,  and  the  other  general 
legacies  must  do  so,  if  necessary,  in  order  to  make  it  good.  Marsh 
V.  Evans,  1  P.  W.  668 ;  Johnson  y.  Johnson,  14  Sim.  313.  So  an 
intention  may  be  inferred  to  give  priority  to  one  legacy  or  class  of 
legacies,  when  the  testator,  after  giving  them,  adds,  that  as  there  will 
be  a  surplus,  he  gives  further  legacies ;  the  former  will,  in  such  case, 
have  priority.  Att.-Gen.  v.  Robins,  2  P.  W.  23;  Brown  v.  Brown, 
1  Ke.  275 ;  Stammers  v.  Halliley,  12  Sim.  42. 

As  already  mentioned,  specific  legatees  do  not  abate  with  general 
legatees.  Ante,  p.  1341.  Specific  legatees,  however,  of  a  particular 
fund,  may  abate,  inter  se.  Sleech  v.  Thorington,  2  Ves.  sen.  561, 
564  ;  Page  v.  Leapingwell,  18  Ves.  463  ;  see  Harley  v.  Moon,  1  Dr. 
&  Sm.  623  ;  Wright  v.  Weston,  26  Bea.  429 ;  Re  Jeffenj's  Trusts, 
L.  E.,  2  Eq.  68.  The  same  principle  applies  where  a  fund  is  ap- 
pointed by  will  under  a  power.  Miller  v.  Huddlestone,  L.  E.,  6  Eq. 
65  ;  comp.  Petre  v.  Petre,  14  Bea.  197.  With  respect  to  demonstra- 
tive legacies,  they  are  not  liable  to  abate,  if  the  fund  out  of  which 
they  are  primarily  payable  is  sufficient ;  but  if  not,  and  they  become 
general  legacies,  they  are  liable  to  abate.  Mullins  v.  Smith,  1  Dr.  & 
Bm.  204,  210. 


Sec.  5. — Assent  to  and  Payment  of  Legacies. 
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Assent  to — Payment  of.']  The  assent  of  the  executor  is  necessary 
to  perfect  the  title  of  the  legatee  ;  and  notwithstanding  the  bequest, 
executors  may  dispose  of  the  property  although  specificaUy  bequeathed, 
for  instance,  leaseholds.  Ewer  v.  Corbet,  2  P.  W.  149.  Any  one  of 
several  executors  may  assent  even  to  his  own  legacy.     Com.  Dig. 


ASSENT  TO   AND   PAYMENT  OF   LEGACIES.  1343 

Admon.  (C.  6).  Where  executors  assent  to  a  legacy  given  to  them  in 
trust,  they  thenceforth  become  trustees  of  it.  Dix  v.  Burford,  19 
Bea.  409.  The  assent  may  be  express  or  implied ;  and  an  assent 
will  be  implied  from  any  act  of  the  executor  clearly  acknowledging  the 
right  of  the  legatee,  as  if  he  accept  from  the  legatee  of  leaseholds  a 
grant  of  a  term.  Com.  Dig.  Admon.  (C.  6).  Where  there  is  a  be- 
quest to  one  for  life  with  remainder  over,  an  assent  to  either  bequest 
is,  in  general,  an  assent  to  the  other.  Ih. ;  Adams  v.  Peirce,  3  P.  W. 
12.  But  the  rule  is  not  universal.  Cons.  Att.-Gen.  v.  Potter,  5  Bea. 
164;  aff.  9  Jur.  241.  And  when  the  executor  is  himself  tenant  for 
life  of  leaseholds,  a  mere  entry  by  him  is  not  necessarily  an  assent  to 
a  bequest  to  the  legatee  in  remainder.  Doe  v.  Stiirges,  7  Taun.  221  ; 
see  Trail  v.  Bull,  1  Coll.  852.  The  payment  of  the  interest  on  a 
legacy  by  an  executor  on  his  own  responsibility  does  not  operate  as  an 
admission  of  assets  so  as  to  bind  him  to  pay  other  legacies  {Fostle- 
thicaite  v.  Mounsey,  6  Ha.  33,  n.) ;  nor  does  payment  of  a  legacy  out 
of  his  own  money  {Cadbury  v.  Smith,  L.  E.,  9  Eq.  37)  ;  nor  payment 
of  duty  on  the  residue.  Hiitton  v.  Rossiter,  7  D.,  M.  &  G.  9.  When 
executors  are  protected  from  the  consequences  of  the  distribution  of 
assets,  see  ante,  p.  260  et  seq. 

Payment  to  an  infant,  or  his  parent  or  guardian  for  him,  does  not 
discharge  the  executors  unless  so  directed  by  the  will  {Philips  v. 
Paget,  2  Atk.  80 ;  Dagley  v.  Tolferry,  1  P.  W.  285) ;  nor  is  a  pay- 
ment to  his  guardian  good,  though  valid  according  to  the  infant's 
place  of  domicil.  Re  Hellmann's  Will,  L.  E.,  2  Eq.  363.  Acqui- 
escence by  the  infant  for  a  considerable  time  after  attaining  his 
majority  wiU  not  always  discharge  the  executors.  Dagley  v.  Tolferry, 
sup. ;  Lee  v.  Brown,  4  Ves.  362.  But  executors  may  pay  infants' 
legacies  into  the  Bank  of  England  with  the  privity  of  the  accountant- 
general,  under  the  36  Geo.  3,  c.  52,  s.  32.  See  Whopham  v.  }Vi?ig- 
field,  4  Ves.  630.  The  payment  does  not  constitute  the  infant  a 
ward  of  court.  Re  Hillary,  2  Dr.  &  S.  461.  When  a  legacy  is  given 
to  an  adult  for  the  benefit  of,  or  to  be  divided  between,  himself  and 
others  who  are  infants,  he  can  give  a  receipt  for  it.  Cooper  v.  Thorn- 
ton, 3  B.  C.  C.  186 ;  Robinson  v.  Tichell,  8  Ves.  142.  Payment  to 
an  infant  domiciled  abroad  is  good  if  he  be  of  age  according  to  the  law 
of  his  place  of  domicil,  although  a  minor  according  to  English  law. 
So,  in  the  converse  case,  payment  will  be  good  if  he  be  of  age  accord- 
ing to  EngHsh  law,  though  a  minor  according  to  the  law  of  his  place 
of  domicil.     Re  Hellmann's  Will,  L.  E.,  2  Eq.  363. 

Payment  to  a  married  woman  of  a  legacy  given  to  her  will  not 
discharge  the  executor,  for  the  interest  vests  in  her  husband,  and  the 
payment  should  be  to  him  {Palmer  v.  Trevor,  1  Ver.  261)  ;  unless 
she  has  authority  to  receive  it ;  or  unless  one  of  the  Married  Women's 
Property  Acts  applies.  See  tit.  "Husband  and  Wife,"  Chaps.  VI., 
Vn.  The  executor  may  refuse  to  pay  to  the  husband  even  at  her 
request,  and  may  insist  on  giving  her  an  opportunity  of  claiming  a 
settlement  out  of  it,  by  paying  the  fund  into  court.  Re  Swan,  2  H. 
&  M.  34.     But  a  married  woman  can  give  a  discharge  for  a  legacy 
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given  to  her  separate  use.  HoUoway  v.  Clarkson,  2  Ha.  521.  Pay- 
ment to  the  committee  of  a  lunatic  is  good.  Eop.  Leg.  897.  As  to 
a  bond  fide  agreement  with,  or  payment  to,  a  lunatic  without  knowledge 
of  his  lunacy,  cons,  the  cases  ante,  p.  69. 

The  testator  in  general  directs  to  whom  charitable  legacies  are  to 
be  paid,  declaring  that  the  receipt  of  the  person  to  whom  they  are 
made  payable  shall  discharge  the  executors  ;  but  if  there  is  no  direc- 
tion, it  would  seem  that  the  officer  intrusted  with  the  pecuniary 
affairs  of  the  charity  can  give  a  discharge.  Walsh  v.  Gladstone, 
1  Ph.  290. 

As  a  general  rule,  when  a  legacy  is  given  to  a  person  as  executor, 
whether  expressed  to  be  for  his  care  or  trouble  or  not,  he  must,  to 
entitle  himself  to  the  legacy,  take  upon  himself  the  duties  of  executor 
(Harrison  v.  Rowley,  4  Ves.  216  ;  Calvert  v.  Sebbon,  4  Bea.  222  ; 
Slaney  v.  Watney,  L.  E.  2  Eq.  418) ;  and  inability  to  do  so  from 
mental  or  bodily  infirmity  is  no  excuse.  Hanbury  v.  Spooner,  5  Bea. 
630;  Re  Haivkins'  Trust,  33  Bea.  670.  It  was  held,  by  Shad- 
well,  V.-C,  that  the  rule  did  not  apply  to  a  bequest  of  the  residue  in 
a  share  of  it.  Griffiths  v.  Pruen,  11  Sim.  202  ;  Christian  v.  Devereux, 
12  Sim.  264.  But  in  the  later  case  of  Hollingsworth  v.  Grassett  (15 
Sim.  52),  before  the  same  judge,  there  was  a  gift  of  the  residue  to  the 
executor,  the  prior  cases  were  not  cited,  and  the  decision  went  upon 
the  ground  that  the  executor  was  entitled,  having  done  what  was 
required  of  him  by  the  will.  With  reference  to  legacies  to  executors 
in  general,  it  has  been  held  that  it  makes  no  difference  that  the  legacy 
is  given  to  the  legatee  by  name  and  not  as  executor,  and  given  as  a 
mark  of  gratitude  and  friendship  (Reed  v.  Devaynes,  2  Cox,  285 ; 
Stackpoole  v.  Hoioell,  13  Ves.  417).  See  Cockerell  v.  Barier,  2  Euss. 
585,  598.  If  a  motive  is  assigned,  or  can  be  fairly  inferred,  for  the 
legacy,  unconnected  with  the  appointment  of  executor,  the  legacy  will 
be  considered  as  independent  of  it.  As  where  there  is  a  gift  to  a  person 
as  a  relation  (Dix  v.  Reed,  1  S.  &  S.  239 ;  Compton  v.  Bloxham,  2 
Coll.  201) ;  or  as  a  mark  of  respect  {Burgess  v.  Burgess,  1  Coll.  367 ; 
see  Wildes  v.  Davies,  1  Sm.  &  G.  475),  or  friendship.  Re  Denhy,  3 
D.,  F.  &  J.  350 ;  comp.  the  cases,  sup.  So,  it  has  been  held  where 
the  legacies  to  the  executors  are  of  unequal  amount.  Jewis  v.  Law- 
rence, L.  E.,  8  Eq.  345.  But  this  case  was  questioned  in  Barber  v. 
Tebbit,  29  Ch.  D.  893,  in  which  it  was  held  that  the  mere  fact  that 
the  gift  of  the  legacy  precedes  the  appointment  of  the  legatee  as 
executor — or  that  the  legacies  to  several  persons  appointed  executors 
differ  either  in  their  amount  or  subject-matter — is  not  enough  by 
itself  to  rebut  the  presumption,  that  a  legacy  given  to  a  person  who 
is  appointed  executor  is  annexed  to  the  office.  Parol  evidence  is  ad- 
missible to  rebut  this,  as  well  as  any  other,  presumption.  lb. ;  per 
Cotton,  L.J.  (dub.,  Fry,  L.J.).  Where  the  legacy  is  given  after  the 
death  of  a  tenant  for  life,  the  presumption  that  it  was  given  to  him  in 
his  character  of  executor  will  be  rebutted.  In  re  Reeve's  Trusts,  4 
Ch.  D.  841. 
If  it  appears  from  the  terms  of  the  bequest  that  it  was  conditional 
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upon  the  legatee  acting ;  proving  the  will  and  acting  under  it,  or, 
acting  as  executor  before  probate,  if  he  die  before  it  can  be  obtained, 
will,  in  general,  be  a  performance  of  the  condition.  Harrison  v. 
Rowley,  4  Ves.  212  ;  see  Hollivgsworth  r.  Grasctt,  15  Sim.  62.  And 
if  an  executor  abroad  sends  over  a  power  of  attorney  under  which  tko 
estate  is  administered,  this  is  a  sufficient  acting  to  entitle  him  to  the 
legacy.  Lewis  v.  Mathews,  L.  E.,  8  Eq.  277.  An  executor  may,  it 
has  been  held,  renounce  and  then  prove,  and  thus  entitle  himself 
to  his  legacy.  Angcrmann  v.  Ford,  29  Bea.  349.  A  gift  of 
an  annuity  to  a  trustee,  so  long  as  he  should  continue  to  execute  the 
office  of  trustee,  determines  on  the  cesser  of  active  trusts  by  the  pay- 
ment of  the  whole  of  the  trust  property  to  a  person  absolutely  entitled, 
without  a  devolution  of  the  office  of  trustee  on  any  other  person. 
Hull  V.  Christian,  L.  E.,  17  Eq.  546  ;  see  Baker  v.  ]\[artiii,  8 
Sim.  25. 

With  respect  to  the  effect  of  legacies  to  creditors,  see  ante,  p.  933 
et  seq.  A  legacy  to  a  debtor  does  not  operate  as  a  release  of  the  debt, 
which  the  legatee  must  discharge  before  he  can  claim  his  legacy. 
Smith  V.  Smith,  3  Giff.  263.  And  a  bequest  to  the  debtor  of  his  debt 
is  no  more  than  a  legacy,  and  the  debt  is  assets  primarily  applicable 
for  the  payment  of  the  testator's  debts.  liider  v.  Wager,  2  P.  W. 
331.  But  if  the  debtor  becomes  bankrupt,  and  the  executor  proves 
under  the  bankruptcy,  the  right  of  retainer  is  gone.  Stammers  v. 
Elliott,  L.  R.,  3  Ch.  195.  The  executor  may  retain  the  legacy  in 
whole  or  part  satisfaction  of  the  debt  {Jeffs  v.  Wood,  2  P.  W.  130 ; 
Smith  V.  Smith,  8  Giff.  263),  although  barred  by  the  Statute  of  Limi- 
tations. Courtenay  v.  Williams,  3  Ha.  539  ;  aflf.  15  L.  J.,  Ch.  204  ; 
Coates  V.  Coatctt,  33  Bea.  249.  This  right  of  retainer,  as  a  general 
rule,  prevails  where  the  legacy  is  to  the  wife  of  the  debtor,  if  from  the 
nature  of  it  he  becomes  entitled  to  it ;  but,  in  this  case,  the  right  is 
subject  to  her  equity  to  a  settlement,  where  such  equity  exists.  Ex 
parte  O'Ferrall,  1  Gl.  &  J.  347 ;  M'Mahon  v.  Burchell,  5  Ha.  325  ; 
M'Cormick  v.  Garnett,  2  Sm.  &  G.  37 ;  and  see  now  tit.  "Husband 
AND  Wife,"  Chaps.  VI.  and  VII.  A  release  of  a  debt  by  will  is  so  far  a 
legacy  that  duty  is  payable  on  it.  Att.-Gen.  v.  liolhrook,  12  Pri.  407- 
Where  there  is  a  direction  to  deduct  from  a  legatee's  share  a  sum 
advanced  to  him  by  the  testator,  interest  on  that  sum  runs  from  the 
testator's  death.  Field  v.  Seicard,  5  Ch.  D.  538  ;  see  Hilton  v.  Hilton, 
L.  E.,  14  Eq.  468. 

Usually,  when  a  testator  intends  a  legacy  to  be  free  of  duty,  he 
expressly  says  so.  But  when  the  bequest  is  to  be  clear,  in  general 
this  indicates  that  it  shall  be  free  of  duty.  But  the  testator's  inten- 
tion may  be  inferred  from  other  than  express  words.  Thus,  a  bequest 
of  a  legacy  or  annuity  to  be  paid  "  without  deduction  "  makes  it  duty 
free.  Barksdale  \.  Gilliat,  1  Sw.  562;  Smithy.  Anderson,  4  Euss. 
352 ;  Daickins  v.  Tatham,  2  Sim.  492.  So  where  it  is  to  be  "  free  of 
all  expense  "  (Gosden  v.  Dotterill,  1  M.  &  K.  56)  ;  or  "  free  from  any 
charge  or  liability  in  respect  thereof"  (Warbj-ick  v.  Varley,  30  Bea. 
241),  or  a  "  clear  "  legacy  or  annuity.     Ford  v.  Ruxton,  1  Coll.  403  ; 
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Haynes  v.  Haynes,  3  D.,  M.  &  G.  590.  Under  the  words  "  all  the 
legacies  to  be  paid  free  of  legacy  duty,"  the  legacy  duty  is  to  be  paid 
out  of  the  estate  on  all  legacies  as  well  specific  as  pecuniary,  the  word 
"paid"  not  being  sufficient  under  the  circumstances  to  cut  down  the 
direction  to  pecuniary  legacies  only.  Cockerell  v.  Earl  of  Essex,  26 
Ch.  D.  538.  Where  legacies  are  given  free  of  duty,  which  is  directed 
to  be  paid  out  of  the  residue,  and  that  proves  insufficient,  the  legatees 
must  themselves  pay  the  duty  to  the  extent  to  which  the  estate  is 
insufficient  to  provide  for  it.     Wilson  v.  O'Leary,  L.  R.,  17  Eq.  419. 

Legacies  are  payable  one  year  after  the  testator's  death.  Benson  v. 
Maude,  6  Madd.  15.  The  year  is  to  enable  the  executors  to  realize 
the  assets,  and  if  realized  before  the  end  of  the  year,  the  exiecutors 
may  pay  before.  Pearson  v.  Pearson,  1  Sch.  &  L.  12  ;  Angerstein 
V.  Martin,  T.  &  E.  241. 

The  circumstance  that  a  legacy  is  given  to  one,  then  to  another,  on 
a  contingency,  does  not  affect  the  first  legatee's  right  to  receive  it,  and 
he  will  not  be  compelled  to  give  security  to  refund ;  as  where  there  is 
a  legacy  to  A.,  and  on  his  becoming  entitled  to  an  estate,  the  legacy 
is  given  to  B.  Griffiths  v.  Smith,  1  Ves.  jun.  97 ;  Fawkes  v.  Gray, 
18  Ves.  131 ;  see  Colston  v.  Morris,  6  Madd.  89.  And  where  personal 
chattels  are  given  to  one  for  life,  with  remainder  to  another,  the  former 
is  in  general  entitled  to  the  possession  on  signing  an  inventory,  but 
without  giving  security,  unless  there  ai*e  sufficient  grounds  to  justify 
the  requisition  of  security.  Conduitt  v.  Soane,  1  Coll.  285.  When  a 
legacy  is  vested,  but  payable  at  a  future  time,  as  at  twenty-one,  and 
the  legatee  dies  under  that  age,  his  representatives  are  not  entitled 
to  it  until  the  time  at  which  he,  if  living,  would  have  been  entitled 
{Chester  v.  Painter,  2  P.  W.  336  ;  Eoden  v.  Smith,  Amb.  588),  unless 
the  interest  is  given  to  the  legatee  until  the  time  of  payment.  Green 
V.  Pigot,  1  B.  C.  C.  105  ;  Crickett  v.  Dolby,  3  Ves.  13.  But  in  such 
cases,  where  there  is  a  legatee  with  a  gift  over  on  his  dying  under 
twenty-one  to  a  legatee  in  remainder ;  if  the  first  legatee  die  undei 
twenty-one,  immediately  on  his  death  the  second  will  be  entitled 
(Laundy  v.  Williams,  2  P.  W.  478),  unless  the  legacy  is  charged  on 
land.     Feltham  v.  Feltham,  ib.  271. 

The  legatee  of  a  contingent  legacy  is  not  entitled  to  payment  unless 
and  until  the  contingency  happens,  and  this  rule  affects  shares  accruing 
by  the  death  of  another,  which  are  subject  to  the  same  contingency, 
Moore  v.  Godfrey,  2  Ver.  620.  When  a  legacy  is  given  in  the  monej 
of  another  country,  the  payment  here  is  according  to  the  current  value 
of  the  money  in  this  country,  without  regard  to  the  exchange  or  eX' 
penses  of  remittance.  Cockerell  v.  Barber,  16  Ves.  461 ;  Campbell  v 
Graham,  1  R.  &  My.  453.  A  general  release  by  a  legatee,  thougl 
valid  to  the  extent  of  what  is  actually  received,  is  not  binding  if  after 
wards  further  assets  are  discovered  to  which  he  is  entitled.  Anon. 
31  Bea.  310. 

The  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27)  is  no  bar  to_  i 
creditor's  claim  against  legatees  to  whom  assets  liable  to  the  clain 
have  been  paid  by  the  executors  in  breach  of  trust,  the  debts  having 
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been  kept  alive  against  the  executors.  Fordham  v.  Wallis,  10  Ha. 
217,  226.  And  with  respect  to  the  rights  of  legatees,  although  a 
legacy  is  in  general  barred  by  the  statute  at  the  end  of  twelve  years 
{ante,  p.  596) ;  yet  if  an  administration  suit  be  commenced  by  a  re- 
siduary legatee,  the  certificate  of  the  chief  clerk  that  certain  legacies 
are  unpaid,  and  an  order  on  further  consideration  for  liberty  to  the 
legatees  to  apply,  will  preclude  the  residuary  legatee  from  setting  up 
the  statute.  Prouse  v.  Spurgin,  L.  R.,  5  Eq.  99.  A  legatee  may 
disclaim  one  legacy  without  prejudicing  his  right  to  receive  another, 
unless  the  testator's  intention  is  clear  that  one  gift  is  to  be  conditional 
upon  the  acceptance  of  the  other.  Long  v.  Kent,  11  Jur.,  N.  S.  724  ; 
Guthrie  v.  Walro?id,  22  Ch.  D.  573. 

Following  and  Refunding.]  An  executor,  who  voluntarily  pays  a 
legacy,  cannot  compel  the  legatee  to  refund  (Orr  v.  Kaincs,  2  Ves. 
sen.  194 ;  Coppin  v.  Coppin,  2  P.  W.  296),  unless  paid  under  the 
compulsion  of  a  decree  {Newman  v.  Barton,  2  Ver.  205),  or  under  a 
mistake  of  facts  {Livesey  v.  Livesey,  3  Euss.  287),  or  debts  afterwards 
appear.  Nelthrop  v.  Hill,  1  Ch.  Ca.  136.  Notice  of  a  remote  con- 
tingent liability  on  the  part  of  a  testator  is  not  sufficient  to  prevent 
his  executor  from  distributing  his  residuary  estate ;  and  if  the  executor 
distributes  with  such  notice,  and  the  liability  afterwards  ripens  into  a 
debt,  he  will  be  entitled  to  call  on  the  residuary  legatees  to  refund. 
Jervis  v.  Wolferstan,  L.  E.,  18  Eq.  18.  But  an  executor  who  compels 
a  legatee  to  refund  can  recover  only  the  capital  sum  which  he  has  paid 
to  the  legatee,  without  any  intermediate  income.  lb.  As  a  general 
rule,  a  creditor  of  the  testator  can  compel  a  legatee  who  has  been  paid 
to  refund.  Noel  v.  Robinson,  1  Ver.  94 ;  Gillespie  v.  Alexander,  3 
Euss.  136  ;  March  v.  Russell,  3  M.  &  C.  31 ;  Thomas  v.  Griffith,  2 
Giff.  504 ;  see  Davies  v.  Nicolson,  2  De  G.  &  J.  693 ;  HilUard  v. 
Fulford,  4  Ch.  D.  389,  a  case  as  to  rights  between  unpaid  and  over- 
paid residuary  legatees,  through  a  mistake  of  the  executor.  If  the 
legacy  has  been  settled  by  the  legatee  on  marriage  {Spackman  v. 
Timbrell,  8  Sim.  260;  Dilkes  v.  Broadmead,  2  D.,  F.  &  J.  566),  or 
has  come  to  the  hands  of  a  purchaser  for  value  without  notice  {Noble 
V.  Brett,  24  Bea.  499),  there  appears  to  be  no  equity  to  have  it  applied 
in  discharge  of  a  debt  of  the  testator  subsequently  established. 

An  unpaid  legatee  cannot  compel  a  paid  legatee  to  refund  any  part 
of  his  legacy,  where  the  assets  were  originally  sufficient  to  pay  all, 
whether  the  loss  has  been  occasioned  by  the  devastavit  of  the  exe- 
cutor, or  in  any  other  way.  Fenwick  v.  Clarke,  31  L.  J.,  Ch.  728. 
But  otherwise  if  they  were  not  originally  sufficient.  See  Walcott  v. 
Hall,  1  P.  W.  495,  n.  (1)  by  Cox.  But  the  remedy  is  in  the  first  in- 
stance against  the  executor,  if  solvent.    Orr  v.  Kaines,  2  Ves.  sen.  194. 

One  of  the  residuary  legatees  or  next  of  kin,  who  receives  his  fair 
and  proper  share  of  the  assets,  is  not  bound  to  refund  at  the  instance 
of  the  others,  by  reason  of  the  subsequent  devastavit  of  the  executor  or 
administrator,  but  otherwise  where  it  was  before  the  payment  to  him. 
Peterson  v.  Peterson,  L.  E.,  3  Eq.  111.    If,  however,  assets  have  been 
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paid  by  the  executor  to  the  residuary  legatee,  who  afterwards  institutei 
a  suit  for  the  administratiftn  of  the  estate,  the  court  has  jurisdictio] 
to  compel  the  latter  to  refund  such  assets  for  the  purpose  of  paying  i 
legacy,  although  the  legatee  is  not  a  party  to  the  suit.  Prowse  v 
Spitrgin,  L.  R.,  5  Eq.  99  ;  and  see  Fordham  v.  Wallis,  10  Ha.  231. 
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Where  a  legacy  is  given,  there  may  be  an  express  direction  in  th 
will  as  to  payment  of  interest  upon  it,  either  specially,  a  time  beinj 
named  when  it  is  to  commence,  or  generally,  without  any  time  beinj 
fixed.  In  the  first  case,  of  course,  the  testator's  intention  is  to  b 
carried  out,  and  the  interest  will  be  payable  according  to  the  directior 
Arnold  v.  Arnold,  2  M.  &  K.  365.  Where  interest  is  given  generallj 
it  runs  as  a  rule  from  the  time  of  the  testator's  death  until  paymer 
of  the  legacy,  at  all  events  where  it  is  given  for  maintenance.  Bed 
ford  V.  ToUn,  1  Ves.  sen.  310 ;  Re  Richards,  L.  E.,  8  Eq.  119 
^post,  p.  1250  ;  see  Chidgey  v.  Whitby,  41  L.  J.,  Ch.  699.  The  casei 
however,  which  have  chiefly  given  rise  to  discussion,  are  those  i 
which  no  interest  is  expressly  given.  In  such  cases  the  payment  ( 
interest  depends  principally  upon  the  questions  whether  a  time  is  or 
not  fixed  for  payment  of  the  legacy,  and  whether  it  is  or  is  not 
legacy  to  children. 

Where  the  testator  himself  has  fixed  no  time  for  the  payment 
legacies,  the  interest  or  income  of  specific  legacies  carrying  interest  ( 
income,  as  stock,  is  in  general  payable  from  the  death  of  the  testat( 
{Barrington  v.  Tristram,  6  Ves.  345,  349 ;  Davies  v.  Fowler,  L.  li 
16  Eq.  308),  although  the  legacies  are  directed  to  be  paid  with; 
twelve  months  after  his  death.  Bristow  v.  Bristow,  5  Bea.  290.  S 
interest  on  a  legacy  charged  on  land  runs  from  the  testator's  deat 
Maxwell  v.  Wettenhall,  2  P.  W.  36 ;  Spunvay  v.  Glynn,  9  Yes.  48f 
Pearson  v.  Pearson,  1  Sch.  &  L.  10.  So,  if  given  in  satisfaction  of 
debt.  Clark  v.  Sewell,  3  Atk.  99.  If  payable  out  of  the  proceeds 
a  sale  of  land,  it  runs  from  the  time  when  a  sale  might  reasonably  1 
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made,  and  a  year  after  the  testator's  death  is  in  general  a  reasonable 
time.     Turner  v.  Buck,  L.  R.,  18  Eq.  301. 

Interest  on  pecuniary  legacies,  as  a  rule,  begins  to  run  one  year 
after  the  testator's  death,  at  which  time  they  are  in  general  payable 
(Sleech  v.  Thorington,  2  Ves.  sen.  563 ;  Wood  v.  Penoyre,  13  Ves. 
333) ;  so  if  there  is  a  general  legacy  of  a  certain  amount  of  stock. 
Collyer  v.  Ashhurner,  2  De  G.  &  S.  404.  So,  if  given  by  the  will  of 
a  feme  covert  under  a  power.  Tatham  v.  Drummond,  2  H.  &  M.  262. 
If  the  fund  or  property  out  of  which  such  legacies  are  payable  has 
been  productive  during  the  twelve  months,  this  accrues  for  the  benefit, 
not  of  the  legatee,  but   of  the  residue.     See  Pearson  v.  Pearson, 

1  Sch.  &  L.  10.  Interest  on  general  legacies  will  run  from  the  year 
after  the  testator's  death,  though  the  legacies  cannot  then  be  paid. 
Pearson  v.  Pearson,  sup.  And  although  the  testator  may  direct  that 
a  legacy  shall  be  invested  witliin  a  certain  period,  for  instance,  seven 
years  from  his  death,  interest  will  nevertheless  commence  a  year  after 
the  death,  according  to  the  general  rule,  if  the  assets  are  sufficient. 
Varley  v.  Winn,  2  K.  &  J.  700.  And  if  legatees  have  to  be  paid 
when  a  reversion  falls  in  they  are  entitled  to  interest  on  their  legacies 
from  the  expiration  of  one  year  after  the  death  of  the  testatrix, 
although  the  reversion  may  not  then  have  fallen  in.  Blackford  v. 
Worsley,  27  Ch.  D.  676 ;  see  Goiujh  v.  Bult,  16  Sim.  323  ;  Thomson 
V.  Eastwood,  2  App.  C.  215 ;  Binns  v.  Nichols,  L.  R.,  2  Eq.  256. 
A  legacy  given  upon  trust,  that  as  soon  as  legal  proceedings  should 
terminate,  it  should  be  paid  out  of  a  fund  on  its  falling  into  possession, 
does  not  carry  interest  until  the  proceedings  terminate  and  the  fund 
is  in  possession.  Loi-d  v.  Lord,  L.  R.,  2  Ch.  782;  see  Wood  y. 
Penoyre,  sup. 

Where  the  testator  directs  at  what  time  the  legacies  are  to  be  paid, 
interest  will  run  from  that  time  (Ld.  Londeshorough  v.  Somercille, 
19  Bea.  295 ;  see  Earle  v.  Bellingham,  24  Bea.  448),  although  there 
may  be  no  funds  then  available  for  payment.     Lhyd  v.  Williams, 

2  Atk.  108.  Interest,  however,  wiU  not  be  payable  before  that  time, 
although  the  legacy  may  be  vested,  as  when  given  to  be  paid  at  twenty- 
one  or  marriage  {Crickett  v.  Dolby,  3  Ves.  10),  unless  interest  be 
expressly  given  (Arnold  v.  Arnold,  2  M.  &  K.  365),  or  there  is  a  clear 
inference  from  the  terms  of  the  will  that  the  testator  intended  it  to  be 
given  (Boddy  v.  Daives,  1  Ke.  362),  or  the  bequest  is  of  a  residue,  and 
in  this  case  it  makes  no  difference  that  it  is  liable  to  be  divested,  for 
instance,  on  death  under  twenty-one.  Nicholls  v.  Osborn,  2  P.  W. 
419;  Chaworthy.  Hooper,  1  B.  C.  C.  82. 

There  is  an  exception  to  the  rule  as  to  the  interest  on  general 
legacies  in  the  case  of  children.  Thus,  if  a  legacy  be  given  by  a 
parent,  or  person  standing  in  loco  parentis  (Hill  v.  Hill,  3  V.  &  B. 
183 ;  Wilson  v.  Maddison,  2  Y.  C.  C.  C.  372),  to  a  child,  although  the 
legacy  may  be  contingent  {Brown  v.  Temperley,  3  Russ.  263),  interest, 
or  an  allowance  for  maintenance,  may  be  given  by  the  court  from  the 
testator's  death,  or  birth  of  the  child  if  posthumous.  Rawlins  v. 
Rawlins,  2  Cox,  425.     The  Conveyancing  Act,  1881,  s.  43,  is  stated 
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ante,  pp.  652,  653.  See,  also,  the  decisions  upon  it  and  upon  s.  2 
of  the  prior  Act,  23  &  24  Vict.  c.  145,  now  repealed.  It  has  been  hel 
also  that  trustees  cannot,  under  sect.  43  of  the  Act  of  1881,  apply  th 
income  of  an  infant's  contingent  legacy  for  the  benefit  of  the  infant 
unless  the  income  will  go  along  with  the  capital  of  the  legacy  if  an( 
when  such  capital  vests.     In  re  Judkin's  Trusts,  25  Ch.  D.  743. 

The  rules  under  which  children  are  entitled  to  the  interest  of  thai 
legacies  for  maintenance,  do  not  apply  to  the  testator's  widow  (Stent  v 
Eobinson,  12  Ves.  461  ;  Re  Whitaker,  21  Ch.  D.  657),  nor  to  hii 
illegitimate  child  (Lowndes  v.  Lowndes,  1 5  Ves.  308),  nor  his  grandchilc 
(Lomax  v.  Lomax,  11  Ves.  48 ;  Errington  v.  Chapman,  12  Ves.  20) 
nephew  or  niece,  &c.  (Crickett  v.  Dolby,  3  Ves.  10),  unless  he  standi 
in  loco  parentis  towards  them  (Hill  v.  Hill,  3  V.  &  B.  183  ;  Acherlex 
v.  Wheeler  and  Vernon,  1  P.  W.  783),  and  not  then  if  the  legatee  i^ 
adult.  Raven  v.  Waite,  1  Sw.  553.  In  cases  where  the  legacies  ar* 
contingent,  and  liable  in  certain  events  to  go  over  to  others,  if  th< 
legatees  over  consent,  maintenance  will  be  allowed,  though  it  would 
not  otherwise  be  so  under  the  rules  above  stated.  Cavendish  y. 
Mercer,  5  Ves.  195,  n  (a).  So,  if  the  bequest  be  to  a  class  having  t 
common  interest,  for  instance,  to  children  or  grandchildren  born  and 
to  he  born  and  attaining  a  particular  age,  maintenance  will  be  allowed 
(Errat  v.  Barlow,  14  Ves.  202 ;  Haley  v.  Bannister,  4  Madd.  275), 
though  it  may  be  uncertain  how  many  of  them  will  live  to  be  entitled, 
But  the  chances  of  obtaining  a  vested  interest  in  the  fund  must  hi 
equal  and  the  gift  over  on  the  death  of  any  must  be  to  the  survivors  oi 
survivor  of  the  class.  Ex  parte  Kebble,  11  Ves.  604 ;  cons,  noi^ 
Conveyancing  Act,  1881,  s.  43,  referred  to  supra. 

When  the  testator  himself  directs  that  interest  shall  be  paid  foi 
maintenance,  it  is  payable  as  from  his  death  (Beckford  v.  Tobin, 
1  Ves.  sen.  308  ;  Dowling  v.  Tyrell,  2  R.  &  My.  343 ;  Re  Richards, 
L.  E.,  8  Eq.  119),  and  out  of  the  fund  and  at  the  rate  pointed  out. 
Donovan  Y.  Needham,  9  Bea.  164.  The  court  will  not  in  general  aUow 
it  out  of  any  other  fund.     Wynch  v.  Wynch,  1  Cox,  433. 

When  the  father  of  the  legatee  is  living  and  able  to  maintain  his 
child,  the  court  will  not  in  general  allow  the  interest  to  be  paid,  but 
will  direct  the  legacy  to  accumulate,  but  otherwise  if  the  father  is  not 
of  ability.  Hughes  v.  Hughes,  1  B.  C.  C.  386  ;  Andrews  v.  Parting- 
ton, 3  B.  C.  C.  60.  If  the  interest  be  expressly  given  to  the  father, 
it  will  be  allowed  though  he  may  be  of  ability.  Broicn  v.  Casamajor, 
4  Ves.  498  ;  see  Bateman  v.  Foster,  1  Coll.  118  ;  comp.  the  cases  ol 
portions  under  settlements  (ante,  p.  650  et  seq.),  which  are,  as  a  very 
general  rule,  applicable  likewise  to  cases  of  legacies. 

Interest,  which  is  not  disposed  of  until  an  event  happens,  falls  into 
the  residue.  Thus,  if  there  be  a  gift  to  A.  for  life,  with  remainder  to 
B.  on  a  contingency,  if  the  contingency  has  not  happened  at  A.'s 
death,  the  interest  goes  to  the  residuary  legatee  (if  any),  or  to  the 
testator's  next  of  kin,  until  it  happens.  Wyndham  v.  Wyndham,  3 
B.  C.  C.  58 ;  Shaw  v.  Cunliffe,  4  B.  C.  C.  144 ;  Guthrie  v.  Walrond, 
22  Ch.  D.  573.     So  in  the  cases  already  referred  to,  where  a  legacy  is 
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contingent,  and  the  interest  is  not  given  to  the  legatee,  it  will  fall  into 
the  residue  until  the  contingency  happens,  as  to  A.  at  twenty-one,  and 
he  is  under  age  {Haughton  v.  Harrison,  2  Atk.  329 ;  Allhusen  v. 
Whittell,  L.  R.,  4  Eq.  295).  See  now  Conveyancing  Act,  1881,  s.  43, 
ante,  pp.  652 — 3.  When  the  residue  itself  is  contingent,  the  interest 
will  accumulate  for  the  benefit  of  the  residuary  legatee.  Butler  v. 
Freeman,  8  Atk.  58. 

But  these  rules  do  not  apply  where  the  legacy  or  residue  is  vested 
subject  to  be  divested,  as  if  there  be  a  legacy  to  A.,  no  time  of  pay- 
ment being  named,  subject  to  be  divested  on  the  happening  of  a  con- 
tingency, as  his  dying  under  twenty-one,  or  without  leaving  issue,  or 
the  like,  the  interest,  if  not  applied  for  his  benefit,  will  belong  to  his 
personal  representatives,  though  the  contingency  happens.  Tissen  v. 
Tissen,  1  P.  W.  500 ;  Taylor  v.  Johnson,  2  P.  W.  504. 


Sec.  7. — Failure  of  Legacies. 


Legacies  cliarged  on  Land 1351 

Sffeetofl  Viet.c.  26 1351 

Legacy  an  Exceptiun  out  of  Estate.  1352 


Legacies  not  payaile  out  of  Land    .  1852 

Residuary  legatee  has  benefit 1352 

Particular  and  General  Itesidiie...  1352 


As  a  general  rule,  in  cases  not  subject  to  the  1  Vict.  c.  2G,  if  a 
legacy  or  sum  is  a  charge  upon  the  land,  and  the  purposes  for  which 
it  is  given  fail,  it  sinks  into  the  land  for  the  benefit  of  the  devisee  of 
the  land  subject  to  the  charge,  and  his  heirs,  not  his  personal  repre- 
sentatives. Re  Cooper's  Trusts,  4  D.,  M.  &  G.  757.  See  In  re 
Newbury's  Trusts,  5  Ch.  D.  746.  For  instance,  where  there  is  a 
devise  of  land  subject  to  a  charge  of  a  legacy  given  in  mortmain. 
Baker  v.  Hall,  12  Ves.  497  ;  see  also  the  cases  ante,  p.  56.  So  where 
it  is  contingent,  and  the  contingency  does  not  hanpen  {Tregonuell  v. 
Sydenham,  3  Dow.  210) ;  or  is  given  to  a  legatee  for  life  with 
remainder  to  her  children,  and  she  dies  without  children,  the  devisee 
takes  the  benefit  of  the  failure  {Re  Cooper's  Trusts,  4  D.,  M.  &  G. 
757 ;  Tucker  v.  Kayess,  4  K.  &  J.  339)  ;  or  a  sum  is  charged,  but 
no  object  is  named  to  whom  it  is  given.  Heptinstall  v.  Gott,  2  J.  & 
H.  449  ;  Sutcliffe  v.  Cole,  3  Drew.  135.  It  is  immaterial  in  what  way 
the  failure  arises,  the  devisee  of  the  land  takes  the  benefit  of  the 
failure.  Kennell  v.  Abbott,  4  Ves.  811.  The  1  Vict.  c.  26,  s.  25, 
which  in  effect  substitutes  the  residuary  devisee  for  the  heir  in  many 
cases,  does  not,  it  has  been  said,  bear  "  on  the  question  whether  the 
sum  be  an  exception  or  simply  a  charge."  See  1  Jarm.,  4th  ed.,  352. 
In  Hayes  &  Jarman's  Cone.  Wills,  7th  ed.,  173,  it  is  laid  down  that 
the  residuary  devisee,  if  there  be  one,  will  take  the  benefit  of  the 
failure  of  a  sum  charged  on  the  land,  and  not  the  devisee  of  the  land. 
There  would  seem  to  be  no  express  authority  upon  the  point,  which 
would  have  been  raised  in  Heptinstall  v.  Gott  (2  J.  &  H.  449),  had 
there  been  a  residuary  devisee  named  in  the  will  in  that  case. 

The  cases  which  have  just  been  considered  differ,  however,  from 
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another  class  of  cases,  in  which  the  bequest  is  an  exception  out  of  the 
estate  devised  as  distinguished  from  a  charge  upon  it.  The  heir,  or 
where  the  1  Vict.  c.  26,  s.  25,  applies,  the  residuary  devisee,  will  in 
such  cases  be  entitled  to  the  benefit  of  the  failure,  and  not  the  devisee. 
See  Cooke  v.  Stationers'  Co.,  3  M.  &  K.  262.  This  case  must  now  be 
considered  with  reference  to  the  above  statute.  The  heir  would  have 
taken  the  benefit  of  the  failure  before  the  act,  and  the  operation  of  the 
25th  section  is  to  place  the  residuary  legatee  on  the  same  footing  with 
regard  to  realty  as  the  residuary  legatee  stands  with  regard  to  per- 
sonalty. Ante,  p.  116.  When  a  legacy,  specific  or  otherwise,  is 
not  charged  on  land,  the  lapse  or  failure  of  it  in  any  way  enures  to 
the  benefit  of  the  residuary  legatee.  Shanley  v.  Baker,  4  Ves.  732  ; 
Cambridge  v.  Rous,  8  Ves.  12,  25;  Roberts  v.  Cooke,  16  Ves.  451. 
The  latter,  however,  may  sometimes  take  in  the  character  of  substitute 
legatee,  in  which  case  he  will  be  entitled  rateably  with  the  other 
legatees.  Rose  v.  Rose,  17  Ves.  347.  Where  there  is  no  residuary 
legatee,  or  where  the  residue  itself  lapses,  the  failure  enures  in  general 
to  the  benefit  of  the  testator's  next  of  kin.  See  1  Will.  4,  c.  40 ;  Bag- 
ivell  V.  Dry,  1  P.  W.  700  ;  Skrymsher  y.  Northcote,  1  Sw.  566.  There 
may  be  a  particular  residuary  legatee,  as  distinguished  from  a  general 
residuary  legatee,  and  the  former  may  be  entitled  to  the  benefit  of  any 
failure  of  gifts  out  of  such  partial  or  particular  residue.  Thus,  under 
a  gift  of  a  particular  fund  to  A.  after  payment  of  particular  legacies, 
and  of  the  general  residue  to  B.,  A.  is  entitled  to  the  benefit  of  the 
legacies  which  fail.  Malcolm  v.  Taylor,  2  K.  &  My.  416 ;  Easwn  v. 
Appleford,  5  M.  &  C.  56,  60.  As  to  the  claims  of  the  executor  and 
next  of  kin  to  the  undisposed-of  residue,  see  ante,  p.  280  et  seq.  As  to 
what  words  will  carry  the  general  residue,  see  ante,  Chap.  XV. 


CHAPTER  XVII. 

DEVISES    BY    MOETGAGEES    AND    TEUSTEES. 


Demse   of    Trust    and    Mortgaged 

Estates    1352 

Valid  formerly  unless  contrary  In- 
tention   1352 

Conveyancing  Act,  1881  1353 

Subjecting  to  Payment  of  Debts    ...  1353 
Giving  in  Trust  for   Charity— for 
Sale 1353 


Devise  of  all  Residiiary  Realty  and 
Personalty 1353 

Beneficial  Interest  1353 

Testator  in  Possession  as  aisolute 
Owner 1353 

Gift  of  "Mortgages,"  "Securities 
for  Money,"  ^c 1353 

Estate  contracted  to  te  sold  1354 


FoBMEBLY  estates  vested  in  a  testator  as  mortgagee  or  sole  trustee 
passed  under  a  general  devise,  unless  it  could  be  collected  from  ex- 
pressions in  the  will  or  purposes  or  objects  of  the  testator  that  he  did 
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not  mean  to  devise  them.  Ld.  Braybroke  v.  Inskip,  8  Ves.  417.  By 
the  Conveyancing  Act,  1881,  s.  30,  the  law  is  altered  in  this  respect, 
as  will  be  seen  by  a  reference  to  this  section  stated  ante,  p.  744.  As 
this  act,  however,  applies  only  in  cases  of  death  after  the  commence- 
ment of  the  act,  a  brief  reference  to  the  prior  cases  may  still  be  useful. 
Where  a  testator  subjected  the  devised  property  to  the  payment  of  his 
debts,  legacies,  &c.  {Re  Morley,  10  Ha.  293) ;  or  limited  them  in  a 
way  inconsistent  with  anything  but  absolute  ownership,  as  by  giving 
them  in  trust  for  a  charity  (Att.-Gen.  v.  Vigor,  8  Ves.  256,  276)  ;  or 
with  limitations  over,  contingent  remainders,  executory  devises,  powers 
of  jointuring,  &c.,  &c.  (Ld.  Braybroke  v.  Inskip,  8  Ves.  417,  434;  see 
Langford  v.  Anger,  4  Ha.  313) ;  or  upon  trust  for  sale  {Re  Morley,  10 
Ha.  293) ;  or  to  persons  as  tenants  in  common  {Martin  v.  Laverton, 
L.  E.,  9  Eq.  563,  568) ;  or  to  a  numerous  and  unascertained  class 
{Re  Finney,  3  Giff.  465),  mortgage  or  trust  estates  would  not  in  general 
have  passed. 

But  a  presumption  only  arose  that  the  testator  did  not  mean  to 
dispose  of  the  estates  vested  in  him  as  mortgagee  where  he  devised  in 
this  form ;  for  if,  notwithstanding  such  circumstances,  the  intention 
was  clearly  expressed  to  devise  the  mortgaged  property,  it  would  have 
passed,  for  instance,  where  there  was  a  devise  of  securities  for  money. 
Re  King's  Mortgage,  5  De  G.  &  S.  644 ;  Re  Field,  9  Ha.  414.  So 
trust  and  mortgaged  estates  might  have  passed  notwithstanding  the 
devise  was  to  a  person,  his  heirs,  &c.,  to  and  for  his  and  their  own, 
or  own  absolute,  use  and  benefit,  or  words  of  similar  import.  Ex 
parte  Shaw,  8  Sim.  159 ;  Leicis  v.  Mathews,  L.  K.,  2  Eq.  177.  And 
a  devise  of  all  residuary  real  and  personal  estate  to  a  person  bene- 
ficially, passed  an  estate  of  which  the  testator  was  mortgagee.  Re 
Stevens'  Will,  L.  K.,  6  Eq.  597;  see  In  re  Smith's  Estate,  4  Ch.  D. 
70 ;  In  re  Bellis's  Trusts,  5  Ch.  D.  504. 

Although  the  legal  estate  in  mortgaged  property  might  pass  by  a 
devise,  this  would  not  and  will  not  now  include  the  beneficial  interest 
in  the  mortgage  debt.  The  devisee  was,  therefore,  a  trustee  for  those 
beneficially  entitled.  And  this  is  still  the  case,  for  the  statutory  devo- 
lution to  the  personal  representatives  is  subject  to  all  the  like  rights 
as  in  the  case  of  a  devolution  of  chattels  real.  The  cases  prior  to  the 
act,  therefore,  as  to  a  gift  of  the  beneficial  interest,  still  apply. 

When  a  testator  is  in  possession  of  a  mortgaged  estate  in  fee,  it  is  a 
circumstance  to  be  considered,  that  he  may  conceive  himself  to  be 
absolute  owner  from  length  of  time  or  othervdse,  and  may  by  a  general 
devise  of  lands,  or  a  particular  devise  having  reference  to  the  mort- 
gaged land,  intend  the  beneficial  interest  to  pass  {Att.-Gen.  v.  Bowyer, 
3  Ves.  714  ;  Burdus  v.  Dixon,  4  Jur.,  N.  S.  967) ;  and  if  there  has 
been  a  foreclosure,  the  estate  will  pass,  although  described  as  mort- 
gaged.    Silberschildt  v.  Schiott,  3  V.  &  B.  45. 

With  reference  to  the  question  what  words  would  carry  the 
beneficial  interest  in  mortgages,  viz.,  the  right  to  the  money,  a 
gift  of  " mortgages,"  "securities  for  money,"  or  similar  expressions, 
will,  as  a  general  rule,  pass  the  beneficial  interest  or  mortgage  debt, 
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and  formerly  the  legal  estate  as  well.  Rcnvoize  v.  Cooper,  6  Madd. 
371 ;  Re  King,  5  De  G.  &  S.  644 ;  Doe  v.  Bennett,  6  Ex.  892 ; 
Knight  v.  Robinson,  2  K.  &  J.  503  ;  Rippen  v.  Priest,  13  C.  B.,  N. 
S.  308  ;  overruling  Silvester  v.  Jarman,  10  Pri.  78 ;  Galliers  v.  Moss, 
9  B.  &  C.  267  ;  see  In  re  Cantley  (17  Jur.  124) ;  Re  Arrow  smith' s 
Trusts  (4  Jur.,  N.  S.  1123),  and  see  the  cases  ante,  p.  1325.  A  devise 
or  gift  of  "  securities  for  money  "  vpill  not  pass  an  estate  contracted  to 
be  sold.  Goold  v.  Teague,  5  Jur.,  N.  S.  116.  Where  a  testator  was 
the  owner  in  fee  of  certain  houses,  subject  to  a  lease  granted  by  him, 
of  which  he  was  mortgagee  in  possession,  and  devised  "  his  freehold 
houses,"  describing  them,  it  was  held,  that  his  interest  as  mortgagee 
in  the  mortgage  debt  and  houses  did  not  pass.  Boiven  t.  Barlow,  L. 
R.,  8  Ch.  171. 


CHAPTER    XVIII. 

SUESTITUTIONAEY   DEVISES    AND   BEQUESTS. 


Parent  mv.it  in  general  he  an  Object 

of  the  Gift 1354 

Wlien  Dead  at  Date  of  Will 1354 

Testator  aware  of  Death  of  Parent .  1355 

Distinct  Gift  to  Issue 1 355 

When  Issue  takes  per  capita  1356 


Prior  Life  Interest 1356 

Gifts  to  Children  or  Grandchildren  1356 
Substituted  Ohjcets  need  not  be  living 

at  Death  of  Tenant  for  Life  1356 

Whetlier  must  be  Living  at  Death 

of  their  Parent 1357 


Where  there  is  a  gift  immediate  or  otherwise,  to  a  class  with  a 
clause,  frequently  termed  a  clause  of  substitution,  of  the  issue  of  a 
deceased  member  of  the  class,  for  their  parent,  the  general  rule  is,  or 
at  all  events  was  once  considered  to  be,  that,  for  the  clause  of  substi- 
tution to  operate,  the  deceased  must  have  been  capable  of  taking,  if 
he  had  been  living  at  the  time  of  distribution.  Thus,  if  in  a  gift  to  a 
class,  there  is,  in  case  any  of  the  class  should  predecease  the  testator, 
a  clause  of  substitution  of  the  issue  of  any  of  the  class  so  dying ;  the 
issue  of  members  of  the  class  dead  at  the  date  of  the  will,  are  not,  in 
general,  entitled.  Christophcrson  v.  Naylor,  1  Mer.  320 ;  Smith  v. 
Pepper,  27  Bea.  86.  So,  where  the  bequest  is  to  a  class  or  (by  substi- 
tution) their  children  (Re  Wood,  31  Bea.  323  ;  Widgen  v.  Mello,  23 
Ch.  D.  737),  and  where  there  were  bequests  to  the  children  of  A., 
with  a  proviso  that  if  any  legatee  should  die  in  testatrix's  lifetime 
leaving  children  such  legacy  should  go  to  them,  this  was  held  not  to 
apply  to  the  children  of  a  child  of  A.  dead  at  the  date  of  the  will. 
Hunter  v.  Cheshire,  L.  R.,  8  Ch.  751.  In  West  v.  Orr,  8  Ch.  D.  60, 
where  a  testator  gave  his  residuary  estate  (after  a  life  estate  to  his 
wife)  to  such  of  the  children  of  his  two  late  sisters  as  should  survive 
his  said  wife  and  should  attain  twenty- one  or  marry,  in  equal  shares; 
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but  in  case  any  of  such  children  should  be  dead  at  his  (the  testator's) 
decease,  then  he  directed  that  such  issue  should  take  the  share  of  their 
deceased  parent :  it  was  held  that  the  gift  to  the  issue  of  deceased 
children  was  a  substitutionary  gift,  and  that  the  issue  of  a  child  who 
was  dead  at  the  date  of  the  will  could  take  nothing.  In  this  case  (a 
decision  of  the  Appeal  Court)  it  was  not  necessary  to  decide  whether 
Christopherson  v.  Naylor,  sup.,  was  still  a  leading  authority  or  not, 
but  Thesiger,  L.J.,  expressed  his  opinion  that  it  was.  8  Ch.  D.  p.  68. 
So,  this  rule  will  apply  where  there  is  a  gift  to  a  class  for  their  lives 
with  a  clause  of  substitution,  the  substituted  children  of  one  of  the 
class  dead  at  the  date  of  the  will  not  being  entitled ;  for  the  gift  to  the 
class  being  for  life,  the  testator  could  not  intend  to  make  a  deceased 
person  tenant  for  life.     Habergham  v.  liidehalgh,  L.  E.  9  Eq.  395. 

But  the  rule  laid  down  in  Christopherson  v.  Naylor  will  be  departed 
from,  if  an  intention  to  the  contrary  can  be  inferred,  as  if  the  testator, 
at  the  time  of  making  his  will,  must  have  been  acquainted  with  the 
fact  of  the  death  of  the  deceased  parent,  lie  Jordan's  Trusts,  8  L.  T., 
N.  S.  307;  Goiding  v.  Thompson,  L.  R,  11  Eq.  366,  n.  See  Re 
Sibley's  Trust,  5  Ch.  D.  494,  where  it  was  assumed  by  Jessel,  M.R., 
that  the  testator  knew  the  state  of  the  family,  p.  501.  In  re  Lucas's 
Will,  17  Ch.  D.  788.  So,  the  rule  will  not  apply  where  there  is  a 
distinct  original  gift  to  the  issue,  which  can  be  construed  to  apply  to 
the  issue  of  any  of  the  class  whensoever  dying,  as  to  children  living  at 
the  testator's  death,  and  the  issue  of  those  then  dead,  leaving  issue, 
the  issue  to  take  the  share  the  parent  would  have  been  entitled  to  if 
living.  Tytherleigh  v.  Harbin,  6  Sim.  329  ;  Re  Paulding's  Trusts, 
26  Bea.  263  ;  Jones  v.  Freicin,  10  L.  T.,  N.  S.  330.  Neither  does  it 
apply  where  the  original  bequest  is  to  designated  persons  individu- 
ally, and  not  to  a  class.  Ire  v.  King,  16  Bea.  46 ;  Hannain  v.  Sims, 
2  De  Gr.  &  J.  151.  In  Ice  v.  King,  sup.,  the  distinction  was  held  to 
be  between  a  gift  to  the  parent,  as  one  of  a  class,  and  a  gift  to  him 
individually ;  that  in  the  former  case  the  children  could  not  take,  if. 
the  parent  could  not,  but  that  in  the  latter  they  could.  But  this  distinc- 
tion was  denied  in  Re  Potter's  Trusts  (L.  B,.,  8  Eq.  60),  in  which  it 
was  held  that  there  was  no  difference  between  these  cases,  and  that 
the  children  would  iu  either  case  take  under  the  gift  to  them.  And 
in  Parsons  v.  Gulliford  (10  Jur.,  N.  S.  231),  Phillips  v.  Phillips  (ib. 
1173),  Re  Potter's  Trusts  (L.  R.,  8  Eq.  52),  Adams  v.  Adams  (L.  K., 
14  Eq.  246),  it  was  held  that,  notwithstanding  the  death  of  the  parent 
at  the  date  of  the  will,  the  children  would  take.  See  Re  Sibley's 
Trusts,  5  Ch.  D.  494,  in  which  Jessel,  M.E.,  laid  much  stress  upon 
the  point  that  the  testator  referred  to  all  the  children  of  his  uncle, 
knowing  when  he  made  his  will  that  only  two  were  then  living.  See 
also  Loring  v.  Thomas,  1  Dr.  &  Sm.  497  ;  Re  Smith's  Trusts,  5  Ch.  D. 
497,  n. ;  Harris  v.  Harris,  11  Ch.  D.  668. 

In  connexion  with  this  class  of  cases  it  may  be  observed,  that  where 
there  is  a  limitation  by  settlement  to  certain  named  persons,  with  such 
a  clause  of   substitution    as    that   we  have    been    considering,   the 
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children,  or  issue  of  any  wlio  are  dead  at  the  date  of  the  settlement, 
will  be  entitled.     Barnesy.  Jennings,  L.  E.,  2  Eq.  448. 

Where  the  issue  take  as  a  class,  they  do  so  inter  se,  per  capita 
Goicling  v.  Thompson,  L.  E.,  11  Eq.  366.  So  where  the  gift  is  to  a 
class  of  children  and  grandchildren.  Barnaby  v.  Tassell,  L.  R,  11 
Eq.  363.  And  where  the  class  take  in  this  way,  they  do  so  in  general 
as  joint  tenants.  Lanphier  y.  Buck,  2  Dr.  &  Sm.  484;  Pell's  Trusts, 
3  D.,  F.  &  J.  291 ;  Heasman  v.  Pearse,  L.  E.,  7  Ch.  275  ;  see  S.  C, 
ih.  660.  It  has  been  held,  howeyer,  that  where  the  bequest  is  of  a 
fund  to  be  equally  divided  between  a  class  and  the  children  of  deceased 
members  of  a  class,  the  children  will  take  as  tenants  in  common. 
Shepherdson  v.  Dale,  12  Jur.,  N.  S.  156. 

There  will  be  no  substitution  where  there  is  a  gift  to  a  class  com- 
prising males  and  females  coupled  with  a  direction  to  settle  the  share 
of  each  female  on  herself  for  life  with  remainder  to  her  children.  In 
such  a  case  the  share  of  a  female  predeceasing  the  testator  will  lapse. 
Tarleton  v.  Bruton,  37  Ch.  D.  346,  ante,  p.  1294. 

Under  a  gift  to  the  children  or  grandchildren  of  A.,  if  all  the  children 
of  A.  are  living,  they  alone  will  be  entitled.  Margitson  y.  Hall,  10 
Jur.,  N.  S.  89 ;  see  the  cases,  ante,  p.  1317. 

When  there  is  a  prior  life  or  other  interest,  with  a  gift  over  to  a 
class,  and  in  the  event  of  any  member  of  the  class  being  then  dead,  to 
his  issue,  this  is  construed  to  give  the  interest  to  the  members  of  the 
class  named,  if  living  at  the  death  of  the  tenant  for  life,  absolutely, 
but  if  then  dead,  or  any  of  them  are  then  dead,  the  issue  of  such  as 
are  dead,  take.  Wood  v.  Wood,  35  Bea.  587.  Under  a  gift  (after  a 
life  interest)  to  all  testator's  children,  "  or  such  as  may  be  then 
surviving  or  their  heirs,"  surviving  children  take  equally  with  the 
real  and  personal  representatives  {per  stirpes)  of  deceased  children, 
such  real  and  personal  representatives  taking  respectively  their  respec- 
tive shares  of  the  real  and  personal  estate.  Keay  v.  Boulton,  25  Ch.  D. 
212.     As  to  the  meaning  of  the  word  heirs,  see  post.  Chap.  XXIII. 

It  was  for  some  time  an  unsettled  question,  when  the  gift  was  a 
substitutional  one  to  the  issue,  whether  it  was  necessary  that  the 
issue  should  be  living  at  the  death  of  the  tenant  for  life  in  order  to  be 
entitled.  It  was  clear  that  for  the  parent  to  take,  it  was  necessary 
that  he  should  then  be  living,  but  the  doubt  was,  whether  this  con- 
tingency affected  also  the  gift  to  the  issue.  In  favour  of  the  gift  to 
the  issue  not  being  contingent  on  their  surviving  the  tenant  for  life 
are  the  cases  of  Lyon  v.  Coward,  15  Sim.  287,  and  several  other 
cases.  In  favour  of  the  gift  to  the  issue  being  contingent,  Bennet  v. 
Merriman,  6  Bea.  360,  and  MacGregor  v.  MacGregor,  2  Coll.  192 ; 
and  in  two  appeal  cases  {Kirkman's  Trusts,  3  De  G.  &  J.  558,  and 
Re  Pell's  Trusts,  3  D.,  F.  &  J.  291),  Knight  Bruce,  L.  J.,  and  Turner, 
L.  J.,  differed  in  opinion.  The  question  is  now  settled  by  a  decision 
of  the  House  of  Lords  (Martin  v.  Holgate,  L.  E.,  1  H.  L.  C.  185)  in 
favour  of  the  gift  to  the  issue  in  such  cases  being  vested,  and  not 
contingent  upon  their  surviving  the  tenant  for  life,  but  subject  to 


SUBSTITUTIONARY   DEVISES   AND   BEQUESTS.  1357 

being  divested  in  the  event  of  their  parent  surviving  the  tenant 
for  life. 

Another  question  may  arise  under  this  form  of  limitation,  namely, 
whether  the  issue  to  take  must  survive  their  parent.  In  Lanphier  v. 
Buck  (2  Dr.  il-  Sm.  484),  Kindersley,  V.-C,  drawing  a  distinction 
between  this  question  and  that  before  adverted  to,  whether  the  issue 
must  survive  the  tenant  for  life  to  take,  and  holding  that,  to  enable 
them  to  do  so,  this  was  not  necessary,  whether  the  gift  to  the  children 
was  original  or  substitutionary;  observed,  also,  that  neither  was  it 
necessary  that  they  should  survive  their  parent  in  order  to  take,  where 
the  gift  to  them  was  original,  but  otherwise  where  the  gift  was  sub- 
stitutionary. And  that  even  where  the  gift  was  original  there  were 
cases  in  which  the  language  of  the  testator  precludes  children  who  do 
not  survive  their  parent  from  taking,  which  he  illustrates  by  putting 
the  case  which  arose  in  In  re  Smith's  Trusts,  7  Ch.  D.  665,  infra. 
Lanphier  v.  Buck,  sup.,  was  followed  by  Wood,  V.-C,  in  Merrick's 
Trusts,  L.  K.,  1  Eq.  551.  From  the  marginal  note  of  this  case  it 
would  seem  as  if  the  rule  in  such  cases  was,  that  if  the  gift  to  the 
children  be  preceded  by  the  word  "  and,"  it  is  an  original  gift,  and  all 
the  children  will  be  entitled;  but  if  preceded  by  the  word  "or,"  only 
those  will  take  who  survive  their  parent.  With  reference  to  the  last 
cited  case,  however,  and  to  this  point,  in  Hurry  v.  Hurry  (L.  E.,  10 
Eq.  346),  James,  V.-C,  observed  that  he  did  not  consider  the  remarks 
of  the  Lord  Chancellor  (Wood,  V.-C)  warranted  the  conclusion,  that 
every  gift  which  is  preceded  by  the  word  "  and,"  is  an  original  and 
not  a  substitutional  gift  (p.  348).  See  also  Humfrey  v.  Humfrey,  2 
Dr.  &  Sm.  49.  It  would  seem,  therefore,  that  this  question  must  be 
determined  upon  the  language  of  each  particular  will.  See  also 
Heasman  v.  Pearse,  L.  E.,  7  Ch.  275  ;  S.  C,  ih.  660.  In  In  re 
Smith's  Trusts,  7  Ch.  D.  665,  Hall,  V.-C,  held  that  where  there  is  a 
testamentary  gift  to  such  of  a  class  as  might  be  living  at  the  death  of 
a  tenant  for  life,  and  the  issue  of  such  of  them  as  might  be  then  dead 
"  leaving  issue,"  the  issue  of  such  members  of  the  class  as  die  leaving 
any  issue  wiU  take  whether  they  survive  their  parent  or  not.  His 
lordship  disapproved  of  the  dictum,  sup.,  as  to  the  necessity  of  children 
surviving  their  parent  in  some  cases,  even  where  the  gift  was  an 
original  one  to  the  issue,  of  Kindersley,  V.-C,  in  Lanphier  v.  Buck 
(2  Dr.  &  Sm.  499),  on  this  point. 

As  to  limitations  or  gifts  to  a  person  or  his  heirs,  see  post, 
Chap.  XXni. 
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CHAPTER  XIX. 

OPEEATION  OF  A  GENEEAL  OR  EESID0ARY  DEVISE  OR  BEQUEST. 

Sec.  1. — Operation  of  a  General  or  Residuary  Devise. 
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Freeholds.]  A  general  or  residuary  devise,  prior  to  the  1  Vict. 
c.  26,  passed  only  the  real  estate  belonging  to  the  testator  at  the  date 
of  the  will,  and  every  residuary  devise  was  in  its  nature  specific,  and 
operated  on  such  property  and  such  only  as  was  not  otherwise  given 
by  the  will.  As  a  consequence  also  of  the  rule  that  a  residuary  devise 
was  specific,  if  a  testator  had  several  estates  and  devised  one  abso- 
lutely to  A.  in  fee,  and  then  made  a  general  residuary  devise,  this 
would  not  have  included  the  estate  devised  to  A.  if  such  devise  failed 
in  any  way,  as  by  lapse,  but  the  estate  would  have  descended  to  the 
heir.  See  Howe  v.  E.  of  Dartmouth,  7  Ves.  147 ;  Hill  v.  Cock,  1  V. 
&  B.  175.  See  now  as  to  the  rule  under  the  1  Vict.  c.  26,  post.  But 
the  residuary  devise  passed  all  that  was  only  partially  and  not  abso- 
lutely disposed  of,  including  reversionary  and  contingent  interests. 
Thus,  if  a  testator  gave  a  life  estate  or  an  estate  tail,  but  without 
specifically  devising  the  reversion,  it  passed  under  the  residuary 
devise.  Saumarez  v.  Saumarez,  4  M.  &  C.  331.  See  Perceval  v. 
Perceval,  L.  R.,  9  Eq.  386.  And  where  there  was  a  devise  for  pay- 
ment of  debts  or  other  purposes,  and  the  land  devised  was  more  than 
sufficient  for  such  purposes,  a  residuary  devise  passed  the  surplus. 
White  V.  Vitty,  4  Euss.  584. 

And  the  intermediate  rents  of  land  specifically  devised,  to  vest  in 
possession  at  a  future  time,  passed  under  a  residuary  devise.  Stephens 
V.  Stephens,  Ca.  t.  Tal.  228,  233.  So,  where  there  was  an  executory 
devise  of  a  residue  of  mixed  real  and  personal  estate  blended  toge- 
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ther  in  one  gift  to  a  person  who  should  attain  twenty-one,  in  which 
case  the  intermediate  rents  passed  under  the  residuary  devise.  Genery 
V.  Fitzgerald,  Jac.  468  ;  see  Lachlan  v.  Beynolds,  9  Ha.  796 ;  comp. 
Marriott  v.  Turner,  20  Bea.  557.  In  cases  of  this  description  the 
test  is  whether  the  testator  has  in  effect  mixed  up  the  whole  of  his 
property  in  one  mass,  and  if  so  the ,  interim  rents  of  the  real  estate, 
until  the  happening  of  the  contingency,  as  well  as  the  interim  income 
of  the  personalty,  must  he  accumulated,  and  follow  the  destination  of 
the  corpus.  In  re  Dumhle ;  Williams  v.  Murrell,  23  Ch.  D.  360. 
It  is  not  necessary  for  this  construction  to  obtain  that  there  should  be 
one  gift  comprising  the  realty  and  personalty.  It  will  be  the  same  if 
there  are  two  distinct  gifts  or  clauses,  one  of  the  realty  and  the  other 
of  the  personalty,  if  the  gifts  are  to  the  same  objects,  lb.  ;  Bellairs  v. 
Bellairs,  L.  R.,  8  Eq.  510.  But  the  clauses  must  be  substantially 
identical  or  this  rule  will  not  apply.  Hodgson  v.  E.  Bective,  1  H.  & 
M.  396,  on  appeal,  10  H.  L.  C.  656.  Where  the  rule  does  apply, 
the  intermediate  rents  follow  the  destination  of  the  personalty,  the 
income  of  which  is  accumulated  until  the  contingency  happens  and 
the  corpus  vests  absolutely.  See  Roberts  v.  Walker,  1  R.  &  My.  752  ; 
Bovghton  v.  Boughton,  1"H.  L.  C.  406  ;  Tench  v.  Cheese,  6  D.,  M. 
&  G.  458. 

And  where  the  testator  was  seised  of  a  reversion  or  remainder  only 
at  the  time  of  making  his  will,  the  estate  being  settled  with  various 
limitations  for  life,  or  in  tail  with  an  ultimate  limitation  to  himself- in 
fee,  a  general  or  residuary  devise  operated  in  general  to  pass  such  re- 
version or  remainder.  Chester  v.  Chester,  3  P.  W.  56.  It  was  no 
objection  to  this  construction  that  the  devise  was  subject  to  limitations 
which  were  apparently  inapplicajjle  to  a  mere  reversion.  As  where 
the  testator  had  a  reversion  in  fee  subject  to  an  estate  tail  in  A.,  and 
devised  all  his  real  estate  to  his  wife  for  life,  remainder  to  A.  in  fee, 
&c.  Church  v.  Mttndy,  15  Ves.  396.  See  further  as  to  what  words 
in  wills  under  the  old  law  will  pass  the  reversion,  ]\Iorris  v.  Lloyd,  3 
H.  &  C.  141.  The  preceding  rules  still  apply  to  wills  not  subject  to 
the  1  Vict.  c.  26. 

Now,  by  the  1  Vict.  c.  26,  s.  25,  unless  a  contrary  intention  appear 
by  the  will,  the  residuary  devise  will  include  real  estate  comprised,  or 
intended  to  be  comprised,in  any  devise  failing  by  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  or  as  being  contrary  to  law  or  other- 
wise becoming  incapable  of  taking  effect.  And  as  the  will  speaks,  as 
to  the  property  comprised  in  it,  as  from  the  testator's  death  (s.  24), 
and  almost  every  description  of  property  is  brought  within  the  devis- 
ing power  (s.  3),  the  operation  of  a  residuary  devise  is  now  necessarily 
greatly  enlarged.  A  residuary  devise  may  be  as  destitute  of  anything 
precise  or  defined  as  a  residuary  bequest.  Cogstrell  v.  Armstronq,  2 
K.  &  J.  227,  231 ;  see  Culsha  v.  Cheese,  7  Ha.  236.  But  a  residuary 
devise  is  still  specific,  as  it  was  prior  to  the  1  Vict.  c.  26.  Hcnsman 
V.  Fryer,  L.  R.,  3  Ch.  420.  The  point  is  important  with  respect  to 
the  marshalling  of  assets.  See  ante,  p.  39.  The  word  "  devise  " 
in  the  act  includes  in  general  a  devise  by  way  of  appointment  under 
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a  special  or  general  power :  consequently,  where  a  testator  makes  a 
will  operating  as  an  exercise  of  a  special  or  general  power,  a  devise  of 
real  estate  by  way  of  appointment  which  fails  or  is  void,  falls,  under 
s.  25,  into  the  residuary  devise  (if  any)  by  way  of  appointment,  unless 
a  contrary  intention  appears  by  the  will.  Freme  v.  Clement,  18 
Ch. D.  499. 

The  heir  will  still  be  entitled  when  the  residuary  devise  itself  fails, 
as  by  revocation  or  otherwise.  See  Sykes  v.  Sykes,  L.  E.,  3  Ch.  301. 
And  he  will  also  be  entitled  to  whatever  fails  in  any  way  and  does  not 
pass  under  the  residuary  devise.  If,  also,  a  devise,  although  in  a 
sense  residuary,  be  limited  to  particular  property,  the  devise  will  be 
restricted  accordingly.  Thus,  where  certain  lands  in  the  parish  of  H. 
were  devised  to  A.,  and  "  the  rest  of  my  freehold  hereditaments  in  the 
parish  of  H.,  and  all  my  freehold  hereditaments"  in  other  parishes, 
were  devised  to  B.,  the  devise  to  A.  having  failed,  it  was  held  that  the 
lands  comprised  in  the  devise  to  A.  did  not  pass  under  the  devise  to 
B.  and  were  undisposed  of.     Springett  v.  Jenings,  L.  E.,  6  Ch.  333. 

Copyholds.]  Prior  to  the  55  Geo.  3,  c.  192,  legal  estates  in  copy- 
holds could  not  be  devised  unless  surrendered  to  the  use  of  the 
testator's  will.  This  statute  dispensed  with  the  surrender,  and  it  was 
subsequently  held  that  legal  interests  in  copyholds  passed  under  a 
general  devise  of  real  estate.  Doe  v.  Ludlam,  7  Bing.  275.  As  to 
what  words  would  pass  reversionary  interests,  see  Doe  v.  Fossick,  1 
B.  &  Ad.  186  ;  Cook  v.  Jaggard,  L.  E.,  1  Ex.  125.  Now,  by  the  1 
Vict.  c.  26,  legal  and  equitable  copyhold  estates  are  expressly  included 
in  the  devising  power  (s.  3) ;  and  copyholds  will  pass  with  freeholds 
under  a  general  or  residuary  devise  (s.  26).  It  has  been  held,  also, 
that  under  a  general  residuary  devise  of  property,  whether /ree/ioM  or 
personal,  and  wheresoever  situate,  copyholds  will  pass.  Reeves  v. 
Baker,  18  Bea.  372.   See  Bright-Smith,  31  Ch.  D.  314,  post,  p.  1361. 

Leaseholds.]  Where  a  testator  has  freeholds,  leaseholds . will  not 
under  wills  governed  by  the  old  law  pass  under  a  general  devise 
of  lands,  if  the  testator  has  freeholds  answering  the  description 
(Rose  V.  Bartlett,  Cro.  Car.  293) ;  nor  under  a  devise  of  lands,  tene- 
ments and  hereditaments  {Thompson  v.  Ly.  Lawley,  2  B.  &  P.  303), 
or  estates  {Knotsford  v.  Gardiner,  2  Atk.  450) ;  unless  there  are 
words  of  limitation  applicable  to  personal  estate,  aided  by  the  context, 
as  where  the  devise  is  of  all  messuages,  lands,  &c.  to  trustees,  their 
heirs,  executors,  administrators  and  assigns,  with  a  direction  as  to  the 
application  of  the  rents  subject  to  ground  rents.  Hartley  v.  Hiuie, 
6  Ves.  540.  And  an  entire  farm,  consisting  of  freeholds  and  lease- 
holds always  let  together  at  one  rent,  has  been  held  to  pass  under  a 
devise  of  all  manors,  messuages,  tenements,  farms,  &c.,  though  the 
limitations  were  only  applicable  to  freeholds.  Lane  v.  Stanhope,  6 
T.  E.  345 ;  comp.  Arkell  v.  Fletcher,  10  Sim.  299.  Leasehold  pre- 
mises thrown  into  and  used  as  part  of,  and  only  accessible  by  means 
of,  freehold  premises  in  a  particular  place,  have  been  held  to  pass 
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under  a  devise  of  "  messuages  with  the  appurtenances"  at  that  place. 
Hohson  V.  Blackburn,  1  M.  &  K.  571.  So,  where  there  was  a  devise 
of  a  specific  quantity  of  land,  "  100  acres  or  thereabouts,"  and  40  of 
the  100  acres  were  held  under  a  renewable  college  lease  which  had 
long  been  in  the  testator's  family,  the  40  acres  were  held  to  pass. 
Goodman  v.  Edicards,  2  M.  &  K.  759.  Under  a  devise  of  freeholds, 
at  a  particular  place,  where  the  testator  had  no  freeholds,  leaseholds 
there  would  pass.  Day  v.  Trig,  1  P.  W.  286  ;  Doe  v.  Ld.  Cranstoun, 
7  M.  &  W.  1.  So  now,  Nelson  v.  Hopkins,  21  L.  J.,  Ch.  410.  And 
leaseholds  for  lives  would  formerly,  as  they  now  may,  pass  under 
a  general  devise  of  lands,  &c.  Fitzroy  v.  Howard,  3  Kuss.  225.  A 
legatee  of  leaseholds  who  elects  to  take,  takes  cum  oncre.  Hawkins 
V.  Hawkins,  13  Ch.  D.  470. 

By  the  1  Vict.  c.  26,  a  devise  of  the  land  of  the  testator,  or  his  land 
in  any  place,  or  in  the  occupation  of  any  person  mentioned  in  the  will 
or  otherwise  described  in  a  general  manner,  and  any  other  general 
devise  which  would  describe  a  customary  copyhold  or  leasehold  estate, 
if  the  testator  had  no  freehold  estate  which  could  be  described  by  it, 
shall  include  the  customary,  copyhold,  and  leasehold  estates  of  the 
testator,  or  such  customary,  &c.  estates  to  which  such  description 
shall  extend,  as  well  as  freeholds,  unless  a  contrary  intention  appear 
by  the  will  (s.  26).  It  has  been  held  on  this  section,  that  under  a 
devise  of  all  messuages,  lands,  tenements  and  hereditaments  situate 
at  or  near  certain  specified  places,  and  all  other  real  estates  to  uses  in 
strict  settlement,  renewable  leaseholds  situate  near  one  of  the  specified 
places  will  pass.  Wilson  v.  Eden,  11  Bea.  237,  5  Ex.  752 ;  18  Q.  B. 
474;  16  Bea.  153;  unless  a  contrary  intention  can  be  inferred. 
Moase  v.  White,  3  Ch.  D.  763. 

Leaseholds,  however,  will  not  pass  under  a  devise  of  "  freeholds," 
if  the  testator  has  freeholds  answering  the  description.  See  Eniuss  v. 
Smith,  2  De  G.  &  S.  722.  And  under  a  devise  of  my  "  freehold  farm 
at  X.,  in  the  occupation  of  "  A.,  the  word  "  freehold  "  was  rejected  and 
copyholds  comprising  part  of  the  farm  were  held  to  pass.  In  re 
Bright-Smith,  31  Ch.  I).  314.  In  this  case  there  was  no  residuary 
devise,  and  this  aided  the  construction,  for  the  presumption  is  that  a 
testator  does  not  intend  to  die  intestate.  See,  per  Brett,  M.  E.,  In 
re  Harrison,  30  Ch.  D.  390,  393.  But  the  cases  are  not  quite 
uniform  on  this  point.  In  Stone  v.  Greening,  13  Sim.  390,  under  a 
devise  of  "my  freehold  messuage,  farm  lands,  and  hereditaments," 
leaseholds  part  of  the  farm  were  held  not  to  pass.  And  in  Hall  v. 
Fisher,  1  Coll.  47,  under  a  devise  of  "  all  that  freehold  farm  called, 
&c.,"  a  small  part  which  was  leasehold  did  not  pass.  In  each  of  these 
two  last  cases  there  was  a  residuary  clause.  In  Prescott  v.  Barker, 
L.  E.,  9  Ch.  174,  messuages,  lands,  and  hereditaments  were  devised 
to  uses  in  strict  settlement ;  but  it  was  held  that  leaseholds  did  not 
pass  under  this  devise,  but  under  a  residuary  bequest  of  money,  &c. 
and  personal  estate.  The  context  favoured  this  construction.  Under 
a  devise  of  real  estates  (except  Whiteacre),  wheresoever  situate,  upon 
certain  trusts,  and  of  Whiteacre  and  personal  estate  upon  other  trusts, 
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leaseholds  for  years  do  not  pass  under  the  first  devise.  Butler  v  • 
Butler,  28  Ch.  D.  66.  See  Turner  v.  Turner  (21  L.  J.,  Ch.  843)  and 
Gully  V.  Davis,  L.  R.,  10  Eq.  562 ;  Re  Roberts,  W.  N.,  1886,  p.  57. 


Sec.  2. — Operation  of  General  or  Residuary  Bequest. 


Residuary  Bequest  passes  Property 

at  Death 1362 
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distinction  between  general  devises  and  general  bequests  prior 
Wills  Act,  1  Vict.  c.  26,  has  already  been  pointed  out  ante, 


The 
totheWi 

pp.  898, 1288  et  seq.  A  general  bequest  operated,  with  certain  excep- 
tions, on  the  testator's  personalty  as  existing  at  the  time  of  his  death. 
Principles,  therefore,  which  affected  real  estate  were  not,  speaking 
generally,  applicable  to  personal  estate.  It  was  unnecessaiy,  there- 
fore, that  in  the  Wills  Act  there  should  be  a  special  provision  relating 
to  residuary  bequests  of  ordinary  personal  estate,  exclusive  of  lease- 
hold property. 

The  words  "  residue,"  "  remainder  "  or  "rest  "  are  proper  to  indi- 
cate a  gift  of  everything  after  satisfying  other  bequests  and  debts.  See 
In  re  Tootal's  Estate,  2  Ch.  D.  628.  But,  as  already  mentioned,  the 
residue  will  pass,  having  regard  to  the  context,  under  words  or  expres- 
sions prima  facie  of  less  significance.  See  ante,  p.  1325 ;  also  Leigh- 
ton  V.  Bailie,  3  M.  &  K.  267 ;  Rogers  v.  Thomas,  2  Ke.  8 ;  Boys  v. 
Morgan,  3  M.  &  C.  661 ;  comp.  Wrench  v.  Jutting,  3  Bea.  521 ; 
Lamer  v.  Lamer,  3  Drew.  704 ;  Goods  of  Cadge,  L.  R.,  1  P.  &  M. 
543 ;  Goods  of  White,  7  P.  D.  65.  Where  the  whole  personalty  is 
given  to  A.  subject  to  the  payment  of  debts,  &c.,  and  subject  to  certain 
trusts,  some  being  for  A.  himself,  there  being  no  express  residuary 
bequest,  A.  takes  the  residue  beneficially  after  payment  of  the  debts, 
&c.  and  performance  of  the  trusts.  Clarke  v.  Hilton,  L.  R.,  2  Eq. 
810.  But  in  cases  of  this  description,  as  already  mentioned  in  the 
chapter  referred  to  {ante,  Chap.  XV.),  much  depends  upon  the  con- 
text, which,  on  the  one  hand,  may  enlarge  the  effect  of  particular 
words,  and,  on  the  other,  restrict  the  operation  of  general  ones. 

If  the  entire  residuary  gift  lapses  it  is  still  the  primary  fund  for 
payment  of  costs  of  administration.  Gowan  v.  Broughton,  L.  R.,  19 
Eq.  77.  In  this  case  Malins,  V.-C,  expressed  an  opinion  that  where  the 
residue  of  real  or  personal  estate  was  given  to  different  persons,  and 
the  share  of  one  lapsed,  that  would  he  the  primary  fund  for  payment 
of  debts  and  expenses  in  exoneration  of  the  other  shares.  But  it  had 
been  held  in  prior  cases  that  the  entire  costs  of  administration  (if  any) 
are  payable  before  there  is  any  residue.  Elborne  v.  Goode,  14  Sim. 
165 ;  Shuttleworth  v.  Howarth,  Cr.  &  Ph.  228 ;  and  in  a  later  case 
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Jessel,  M.  E.,  held,  dissenting  from  Gowan  v.  Broiujhton,  sup.,  that 
where  a  share  of  the  residue  lapses,  the  other  shares  of  it  with  the 
lapsing  share  contribute  rateably  to  such  costs.  Tretheivy  v.  Ilelyar,  4 
Ch.  D.  53  ;  and  see  Fenton  v.  Wills,  7  Ch.  D.  33.  And  in  In  re  Reeve's 
Trusts,  4  Ch,  D.  8il,  it  was  held  that  where  there  is  a  gift  of  residue 
to  be  divided  among  certain  persons  and  classes  of  persons,  the  costs 
of  ascertaining  of  whom  such  classes  consist  are  payable  out  of  the 
whole  residue  before  the  same  is  divided.  In  Scott  v.  Cumberland, 
L.  E.,  18  Eq.  578,  it  was  held  that  a  residuary  share  of  realty  which 
had  lapsed  was  applicable  to  the  payment  of  such  costs  before  person- 
alty which  was  effectually  given.  See  as  to  this  case  the  observations 
of  Jessel,  M.  E.,  in  Trethewy  v.  Helyar,  sup. ;  see  also  Jones  v. 
Caless,  10  Ch.  D.  40,  also  before  Malins,  V.-C. 

Where  there  is  a  residuary  clause,  it  will  comprise  all  the  general 
personal  estate  which  is  not  effectually  disposed  of  by  the  will,  whether 
arising  from  lapse,  remoteness  of  the  bequest,  or  otherwise.  See 
Leake  v.  Robinson,  2  Mer.  392.  When  a  fund  is  given  to  a  class  the 
members  of  which  are  only  contingently  entitled  at  some  future  time, 
and  there  is  no  prior  interest,  the  income  of  it  will  go  to  the  residuary 
legatees  until  they  become  entitled.  In  re  Judkin's  Trusts,  25  Ch. 
D.  743. 

Where  real  estate  passes  under  a  bequest  of  residue  prima  facie 
only  applicable  to  personalty  see  ante.  Chap.  XIV.  In  case  the  pro- 
perty has  ceased  to  answer  the  terms  of  a  specific  bequest,  as  where 
stock  is  specifically  given,  but  in  the  lifetime  of  the  testator  is  con- 
verted into  money,  it  falls  into  the  residue,  the  first  bequest  being 
adeemed.  Wingfield  v.  Newton,  2  Coll.  520,  n.  This  rule  will  pre- 
vail also  where  words  of  exception  are  used  in  the  residuary  bequest, 
as  all  except  certain  specified  property ;  for  if  this  be  afterwards  given, 
but  lapses  or  fails,  it  will  fall  into  the  residue.  Evans  v.  Jones,  2 
Coll.  516 ;  Blight  v.  Hartnoll,  23  Ch.  D.  218 ;  comp.  Wainman  v. 
Field,  Kay,  507. 

When  the  bequest  of  the  residue  or  any  part  of  the  residue  fails,  it 
does  not  again  become  subject  to  the  residuftry  gift.  Thus,  if  part 
of  the  residue  lapses,  it  will  go  to  the  next  of  kin.  Skrymsher  v. 
Northcote,  1  Sw.  566 ;  Sykes  v.  Sykes,  L.  E.,  3  Ch.  301 ;  II ether ing- 
ton  V.  Longrigg,  15  Ch.  D.  635.  And  a  direction  that  a  share  of 
residue  shall  fall  into  the  residue  is  mere  surplusage,  and  means 
nothing  more  than  that  the  share  of  residue  shall  be  disposed  of  by 
law.  Humble  v.  Shore,  7  Ha.  247  ;  Lightfoot  v.  Burstall,  1  H.  &  M. 
546;  Crawshaw  v.  Crawshaw,  14  Ch.  D.  817,  821.  But  under  a 
direction  that  part  of  the  residue  shall  "  fall  into  and  become  part  of 
his  residuary  personal  estate,  and  be  paid  and  applied  according  to 
the  trusts  of  his  will,"  that  part  of  the  residue  subject  to  the  direction 
will  go  to  the  persons  entitled  as  residuary  legatees.  Crawshaw  v. 
Crawshaio,  sup.  So  where  a  testator  bequeathed  the  residue  to  his 
wife  for  life,  then  to  four  persons  in  equal  shares,  but  directed  that  in 
the  event  of  one  dying  unmarried  in  his  wife's  lifetime  (which  hap- 
pened) "  her  one-fourth  should  fall  into  the  residue  "  ;  it  was  held, 
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that  there  was  no  intestacy  as  io  the  sister's  one-fourth,  but  that  the 
whole  residue  was,  on  the  widow's  death,  divisible  in  -thirds  between 
the  three  other  legatees.     In  re  Rhoades,  29  Ch.  D.  142. 

There  may  be  a  particular  residue  of  certain  specified  property,  and 
if  part  of  it  be  given  to  A.  and  the  residue  to  B.,  the  latter  and  not 
the  general  residuary  legatee  will  be  entitled  if  the  bequest  to  A.  fails. 
De  Trafford  v.  Tempest,  21  Bea.  564.  So,  if  a  legacy  be  given  to  A. 
payable  out  of  a  particular  fund,  and  the  fund  subject  to  the  legacy  be 
given  to  B.  and  A.'s  legacy  fails.  Malcolm  v.  Taylor,  2  R.  &  M.  416. 
This  question  has  already  been  considered  ante,  p.  1352. 

Where  there  is  no  residuary  bequest,  whatever  absolutely  fails  in 
gift,  by  lapse  or  otherwise,  goes  to  the  testator's  next  of  kin  as  undis- 
posed of;  and  a  legatee  whose  legacy  is  revoked,  may,  if  it  is  not 
given .  over,  and  he  is  not  excluded,  nevertheless  be  entitled  to  the 
whole  or  part  of  it,  as  next,  or  one  of  the  next,  of  kin.  Ramsay  v. 
Shelmerdine,  L.  E.,  1  Eq.  129 ;  Sykes  v.  SyJces,  L.  E.,  8  Ch.  301,  303. 

As  to  what  words  will  pass  the  residue  where  there  is  no  residuary 
bequest,  see  ante,  p.  1325.  In  re  Roberts,  W.  N.  1886,  p.  57. 
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If  a  testator  erroneously  recites  or  refers  to  a  disposition  as  being 
actually  made  by  him,  the  court  will  give  to  such  statement  or  recital 
the  effect  of  an  actual  gift.  Thus,  where  a  testator  recited  that  his 
wife  was  under  her  settlement  entitled  to  an  income  of  1,560^.,  it 
being  in  fact  less,  and  he  gave  the  further  income  of  440L  to  make  it 
up  to  2,00OL,  she  was  held  entitled  to  as  much,  in  addition  to  the 
440L,  as  would  make  her  income  2,000Z.  Ouseley  v.  Anstruther,  10 
Bea.  459.  So,  where  a  testator  who  had  given  a  legacy  of  l.OOOJ.  by 
his  will,  in  a  codicil  bequeathed  500Z.  more  "in  addition  to  the 
1,500L  before  bequeathed,"  the  legatee  was  held  entitled  to  2,OO0L 
Jordan  v.  Fortescue,  10  Bea.  259  ;  see  Thompson  v.  WUtelock,  4  De 
G.  &  J.  490 ;  Hall  v.  Uetch,  L.  E.,  9  Eq.  376.  Again,  an  erroneous 
recital  or  statement  by  the  testator  that  A.  is  his  heir  may  create  a 
gift  by  implication  to  A.    Parker  v.  Nickson,  1  D.,  J.  &  S.  177.    But 
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a  mere  erroneous  misrecital  of  a  person  being  entitled  to  an  interest 
in  the  testator's  property  will  not  amount  to  a  gift  of  it.  Dashwood 
V.  Peyton,  18  Ves.  27 ;  see  Smith  v.  Fitzgerald,  3  V.  &  B.  2.  So, 
where  by  will  a  sum  of  1,000L  was  given  to  a  class,  of  whom  A.  was 
one,  and  by  a  codicil  there  was  a  recital  of  a  legacy  of  1,000L  to  A., 
with  certain  directions  as  to  payment,  it  was  held,  that  the  erroneous 
recital  neither  gave  a  new  legacy  nor  did  it  enlarge  the  old  one. 
Mackenzie  v.  Bradbury,  35  Bea,  617  ;  see  Morgan  v.  Middlemiss,  ib. 
278.  So,  a  contingent  gift  of  a  residue  by  will  to  A.,  in  the  event  of 
B.  predeceasing  the  testator,  will  not  be  enlarged  to  an  absolute  gift 
by  a  misstatement  in  a  codicil  that  A.  will  eventually  become  entitled 
to  the  residue,  but  the  gift  still  remains  contingent.  Vaitghan  v. 
Foakes,  1  Ke.  58.  And  where  by  the  will  an  estate  for  life  was  given 
to  A.,  it  was  held  that  it  could  not  be  enlarged  by  a  mere  misstate- 
ment in  the  codicil  that  the  devise  was  i7i  tail.  Re  Arnold,  33  Bea. 
168.  But  a  specific  legacy  given  by  the  will  will  not  be  reduced  by 
an  erroneous  reference  to  it  in  the  codicil  as  being  of  lesser  amount. 
Gordon  v.  Hoffman,  7  Sim.  29 ;  Mann  v.  Fuller,  Kay,  624 ;  see 
Thornhill  v.  Hall,  2  CI.  &  F.  22. 

It  is  a  principle  of  law  that  the  heir  cannot  be  disinherited  save  by 
a  devise,  express,  or  by  necessary  implication.  To  disinherit  the  heir 
there  must  be  such  a  devise  of  the  property  to  some  one  else.  See 
Gardner  v.  Sheldon,  Vaugh.  259.  Therefore,  where  an  estate  is  given 
to  A.  after  the  death  of  B.,  A.  not  being  the  heir  of  the  testator, 
though  it  might  be  conjectured  that  B.  was  to  take  a  life  interest,  yet 
the  implication  is  not  sufficient  in  law,  and  the  heir  will  take  during 
the  life  of  B.  Upton  v.  Ld.  Ferrers,  5  Ves.  806 ;  Dashwood  v. 
Peyton,  18  Ves.  40 ;  see  Aspinall  v.  Petvin,  1  S.  &  S.  544.  But  in 
the  like  devise,  A.  being  the  heir,  B.  will  take  a  life  interest,  otherwise 
the  devise  could  have  no  effect.  Ib. ;  Jepson  v.  Key,  2  H.  &  C.  873  ; 
unless  where  there  is  a  residuary  devise,  see  Stevens  v.  Hale,  2  Dr. 
&  Sm.  22,  27 ;  Ralph  v.  Carrick,  11  Ch.  D.  873.  The  same  principle 
applies  where  the  disposition  is  of  personal  estate,  as  to  A.  the  next  of 
kin  after  the  death  of  B.,  B.  will  take  in  general  a  life  estate  by  impli- 
cation. Ib.  But  under  limitations  or  gifts  of  this  description  this  rule 
giving  a  life  estate  by  implication  does  not  apply  where  there  is  a  gift 
after  the  death  of  B.  to  A.  the  heir  or  next  of  kin  of  the  testator  and 
another  or  others ;  B.  in  such  a  case  will  take  no  estate  by  implication. 
Ralph  V.  Carrick,  sup.  The  cases  of  Blackwell  v.  Bull,  1  Ke.  176 ; 
Cockshott  V.  Cockshott,  2  Coll.  432 ;  Humphries  v.  Humphries,  L.  R., 
4  Eq.  475 ;  and  some  other  cases  fully  commented  upon  in  the  judg- 
ment of  Hall,  V.-C,  in  the  court  below  (5  Ch.  D.,  p.  995)  are  either 
contra  and  would  not  now  be  followed,  or  are  referable  to  special  cir- 
cumstances and  a  special  context. 

Where  a  testator  gave  a  fund  to  trustees  upon  trust  to  pay  one-half 
of  the  income  to  A.  for  life  with  remainder  to  her  children,  and  to  pay 
the  income  of  the  other  half  to  B.  for  life  in  all  respects  as  he  had 
directed  with  regard  to  A.,  and  there  was  power  to  apply  the  income 
for  the  maintenance,  &c.  of  the  children  of  A.  and  B.,  but  there  was 
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no  express  gift  to  her  children,  it  was  held  nevertheless  that  they  tool 
the  second  half  of  the  funds.     Sweeting  v.  Prideaux,  2  Ch.  D.  413. 

Under  a  devise  or  bequest  of  property,  to  trustees  in  trust  for  A. 
as  to  some  part  only,  without  any  further  disposition  or  mention  o 
the  remainder,  there  will  be  no  implied  trust  of  the  remainder  for  A 
Stubbs  V.  Sa/rgon,  2  Ke.  255 ;  3  M.  (fe  C.  507 ;  Jackson  v.  Noble,  '. 
Ke.  590.  As  to  estates  tail  arising  by  implication,  see  post,  Chap 
XXVIII.  "When  there  are  two  or  more  estates,  e.g.,  Whiteacre  anc 
Blackacre,  and  Whiteacre  is  specifically  devised  to  A.  for  life,  anc 
after  the  death  of  A.  both  are  devised  to  B.,  a  stranger,  it  has  beer 
held  in  some  cases,  that  the  testator's  heir  takes  Blackacre  during 
A.'s  life.  King  v.  Ringstead,  9  B.  &  C.  218  ;  Attwater  v.  Attwater 
18  Bea.  330.  In  other  cases  not  very  distinguishable  from  those  lasl 
cited,  it  has  been  held  that  B.  takes  it  during  A.'s  life.  Doe  v 
Brazier,  5  B.  &  Al.  64 ;  see  Sympson  v.  Hornsby,  Pr.  Ch.  439 
stated  also  9  B.  &  C.  228.  In  the  cases  above  referred  to  there  was 
no  general  residuary  devise ;  had  there  been,  such  cases  must  hav( 
been  considered  with  reference  to  the  rule  that  a  general  residuary 
devise,  even  under  the  old  law,  carried  all  the  testator's  estate  anc 
interest  therein  existing  at  the  date  of  his  will  and  only  partially  dis- 
posed of.     Ante,  p.  1358. 

Under  a  gift  of  income  to  a  class  or  several  jointly  for  their  joini 
lives,  with  a  gift  over  of  the  capital  on  the  death  of  the  survivor,  bui 
without  any  disposition  of  income  on  the  death  of  any  of  them,  th( 
whole  income  is  nevertheless  payable  to  the  survivors  and  to  the  lasi 
survivor.  Townley  v.  Bolton,  1  M.  &  K.  148.  But,  ia  general 
where  there  is  a  gift  of  income  for  life  to  one  of  two  persons,  e.g 
husband  and  wife,  and  a  gift  over  of  the  corpus  on  the  decease  of  both 
if  the  legatee  for  life  dies  first  there  is  no  gift  by  implication  to  thi 
survivor.  Barnet  v.  Barnet,  29  Bea.  239.  And  in  such  cases,  if 
instead  of  gifts  of  one  property  or  fund  to  a  class  or  persons  for  life 
the  gifts  are  separate  of  distinct  properties  or  funds,  with  a  gift  ovei 
on  the  deaths  of  the  tenants  for  life,  the  rule  as  to  survivorship  wil 
not  apply,  but  on  the  death  of  any,  the  fund  in  which  he  took  a  hfi 
interest  goes  over  at  once.  Swan  v.  Holmes,  19  Bea.  471 ;  se( 
Bignold  v.  Giles,  4  Drew.  843  ;  cons,  also  the  cases  ante,  p.  18. 

A  gift  in  trust  for  A.  until  he  attains  a  particular  age,  as  twenty 
one,  but  without  any  further  bequest,  is  an  implied  gift  to  A.  o) 
attaining  twenty-one.  Atkinson  v.  Paice,  1  B.  C.  C.  91 ;  Peat  v 
Powell,  Amb.  387 ;  Cropton  v.  Davies,  L.  E.,  4  C.  P.  159 ;  comp 
Fitzhenry  v.  Bonner,  2  Drew.  36.  In  these  cases  the  interest  vests 
subject  to  be  divested  on  A.  dying  under  twenty-one.  Cropton  v.  Daries 
sup.  So  where  the  gift  is  to  a  stranger  until  A.  attains  twenty-one.  Good 
right  v.  Hoskins,  9  Ea.  306  ;  Tunaley  v.  Roch,  3  Drew.  720.  So  wher< 
the  gift  is  in  trust  for  A.,  should  he  survive  B.,  should  he  not  survivi 
B.  nor  attain  twenty-one,  over.  Re  Thomson's  Trusts,  L.  R.,  11  Eq 
146.  A  bequest  in  trust  for  A.  and  B.  until  B.  attains  twenty-five 
with  a  gift  over  if  A.  and  B.  should  die  before  B.  attains  twenty-five 
vests  absolutely  in  them  if  B,  attains  twenty-five  in  the  lifetime  of  A 
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Gardiner  v.  Stevens,  7  Jur.,  N.  S.  307.  But  the  rules  we  have  been 
considering  are  not  applicable  where,  following  a  devise  to  or  for  the 
benefit  of  a  person  until  a  particular  age  or  time,  there  is  an  express 
gift  to  him.  for  life  at  such  age  or  time,  his  estate  will  not  in  such  case 
be  enlarged  to  a  fee.  Savage  v.  Tyers,  L.  E.,  7  Ch.  356.  In  subse- 
quent chapters  the  effect  of  particular  words  in  giving  an  estate  in  fee 
or  in  tail  by  implication  will  be  considered. 


CHAPTER  XXI. 


OF  AN  ESTATE  IN  FEE  GENERALLY,  CREATED  BY  WILL. 
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Prior  to  1  Vict.  c.  26.]  Prior  to  the  1  Vict.  c.  26,  an  indefinite^ 
devise  of  real  estate  to  a  person  without  words  of  limitation,  gave 
only  an  estate  for  life,  like  similar  words  in  a  deed,  notwithstanding 
other  parts  of  the  will  may  have  raised  an  inference  that  a  larger 
estate  was  intended  to  be  given.  Paice  v.  Archbp.  of  Canterbury, 
14  Ves.  364 ;  Matthews  v.  Windross,  2  K.  &  J.  406  ;  Morris  v.  Lloyd, 
3  H.  &  C.  141.  But  there  were  certain  exceptions  to  this  rule. 
Thus,  under  a  devise  of  realty,  the  devisee  being  directed  to  pay  debts 
or  legacies,  though  contingent,  took  the  fee,  as  otherwise  he  might 
have  been  damnified  by  the  charge  proving  greater  than  the  value  of  a 
mere  life  estate  (Co.  Litt.  9  b;  Abrams  v.  Winshup,  3  Russ.  350  ; 
Matthews  v.  Windross,  2  K.  &  J.  406 ;  Pickwell  v.  Spencer,  L.  R., 
7  Ex.  105) ;  and  it  was  immaterial  that  he  was  also  appointed  executor. 
Dolton  V.  Hewen,  6  Madd.  9;  Doe  v.  Holmes,  8  T.  R.  1.  So  where 
the  devisee,  in  accepting  the  estate,  would  incur  any  other  burthen. 
Lloyd  V.  Jackson,  L.  R.,  1  Q.  B.  571.  But  if  there  was  no  direction 
to  the  devisee  to  pay,  but  the  charge  was  expressly  on  the  land,  as 
under  a  devise  of  lands  to  A.  after  payment  of,  or  subject  to,  debts 
and  legacies,  A.  took  an  estate  for  life  only.  Moor  v.  Denn,  2  B.  &  P. 
247;  Burtony.Powers,SK.&J.  170;  0 akley\.  Wood, QlTu.  J.,Ch.28. 

A  devise  without  words  of  limitation  was  enlarged  to  a  fee  by  a  gift 
over  in  the  event  of  the  devisee  dying  under  twenty-one,  or  any  other 
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particular  age.  Doe  v.  Coleman,  6  Pri.  179  ;  Doe  v.  Cundall,  9  Ea. 
400  ;  Burke  v.  Annis,  11  Ha.  232.  Such  an  estate,  however,  would 
be  liable  to  be  divested  on  the  devisee  dying  under  the  prescribed 
age.  See  Cropton  y.  Davies,  L.  11,,  4  C.  P.  159.  The  rule  applied 
where  the  devise  was  coupled  wiUi  a  gift  over  in  other  events,  for 
instance,  on  the  devisee  dying  in  l.lie  lifetime  of  a  particular  person. 
Harrison's  Estate,  L.  E.,  5  Ch.  408.  If  lands  were  devised  to 
trustees  mfee  in  trust  for  A.,  simpliciter,  without  words  of  limitation, 
this  gave  A.  the  equitable  fee.  Challenger  v.  Sheppard,  8  T.  E.  597 ; 
Knight  v.  Selby,  3  M.  &  Gr.  92.  And  in  the  converse  case  of  a 
devise  to  trustees,  without  words  of  limitation,  in  trust  for  A.  in  fee, 
the  trustees  took  the  fee.  Shaw  v.  Weigh,  2  Str.  798.  Again,  a 
devise  to  the  heirs  of  A.,  without  further  words  of  limitation,  was 
held  to  give  a  fee  to  the,  person  who  proved  to  be  the  heir  of  A. 
See  Roe  v.  Quartley,  1  T.  E.  630. 

It  may  sometimes  be  a  question  who  is  entitled  under  the  description 
of  "  heir,"  particularly  where  the  laws  of  two  countries  differ  as  regards 
the  effect  to  be  given  to  marriage,  with  reference  to  the  legitimacy  of 
prior  born  children.  There  is  of  course  no  question  when  a  child  is 
born  however  soon  after  the  marriage.  For  hceres  est  quern  nuptice 
demonstrant.  But  as  regards  the  status  of  a  prior  born  child,  the  law  of 
Scotland,  for  instance,  differs  from  that  of  England.  In  Birtwhistle  v. 
Vardell,  7  CI.  &  F.  895,  it  was  decided  that  a  child  born  before 
marriage,  though  legitimate  according  to  Scotch  law,  could  not  take, 
as  heir  of  his  father,  lands  in  England.  In  Munro  v.  Munro,  ih.  842, 
which  was  the  converse  case,  it  was  held,  that  a  child  illegitimate 
according  to  English  law,  but  legitimate  according  to  Scotch  law,  could 
take  as  lawful  heir,  estates  in  Scotland.  See  In  re  Don's  Estate, 
4  Drew.  194,  and  comp.  the  cases,  post.  Chap.  XXV. 

The  fee  was  held  to  pass  under  informal  words,  showing  the  testator's 
intention  to  give  his  entire  interest,  as  under  a  devise  to  A.  in  fee 
simple  or  for  ever  (Co.  Litt.  9  b)  to  A.  or  his  heirs  {Adshead  \. 
Willetts,  29  Bea.  358),  to  him  and  his  executors  {Eose  v.  Hill, 
3  Burr.  1881),  to  him  and  his  house  or  family  (see  Wright  v  Atkyns, 
17  Ves.  261),  to  him  to  give  and  sell  (Co.  Litt.  9  b),  to  him  and  his 
assigns  for  ever,  aliter,  if  to  him  and  his  assigns  only.     lb. 

So,  under  a  devise  of  the  testator's  estate  or  estates  (Macarcc  v. 
Tall,  Amb.  181),  and  numerous  other  cases.  See  2  Ver.  562,  n.  (1), 
ed.  Eaith.  So,  under  a  devise  of  property  which  is  equivalent  to 
estate  {Roe  v.  Pattison,  16  Ea.  221 ;  Footner  y.  Cooper,  2  Drew.  7), 
although  conjoined  with  words  descriptive  of  locality.  Ibbetson  v. 
Beckivith,  Ca.  t.  Tal.  157  ;  Doe  v.  Fricker,  6  Ex.  510.  And  this  rule 
was  not  affected  by  the  circumstance  that  in  another  part  of  the  same 
will  there  were  apt  words  of  limitation  of  other  property.  Wilkinson 
V.  Chapman,  3  Euss.  145.  For  the  rule  to  apply,  the  words  estate  or 
property  must  in  general  occur  in  the  operative  part  of  the  devise,  and 
not  be  merely  impliedly  referred  to.  Thus,  where  a  testator  devised 
all  his  freehold  messuages,  lands  and  tenements,  and  all  his  estate 
thejein,  to  A.  for  life,  and  after  his  decease  the  testator  devised  his  said 
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messuages,  lands  and  tenements  to  B.,  it  was  held  that  B.  took  only 
an  estate  for  life.  Roe  v.  Blackett,  Cowp.  235  ;  Doe  v.  Clayton, 
8  Ea.  141 ;  Doe  v.  White,  2  Ex.  797 ;  Sturgis  v.  Dmm,  19  Bea.  135. 
And  a  devise  to  a  class  as  the  children  of  A.,  equally  to  be  divided 
between  them,  gave  them  life  estates  only.  Dickins  v.  Marshal, 
Cro.  El.  880 ;  Gatenhy  v.  Morgan,  1  Q.  B.  D.  685.  The  case  of 
Oates  v.  Brydon,  3  Burr.  1895,  contra,  was  not  followed. 

A  devise  of  a  part  or  share  of  an  estate  carried  the  fee  in  such  part, 
if  the  testator  was  seised  in  fee.  Paris  v.  Miller,  5  M.  &  S.  408 ; 
Manning  v.  Taylor,  L.  E,.,  1  Ex.  235.  But  not  a  share  carved  out  by 
him  in  his  will.  Orange  v.  Martyn,  W.  N.  1886,  p.  8 ;  see  Gatenhy 
v.  Morgan,  1  Q.  B.  D.  685.  See  also  the  cases,  ante.  Chap.  XIV. 
Again,  a  devise  of  freehold  lands  and  all  interest  in  them  (Andrew  v. 
Southouse,  5  T.  R.  292 ;  Sharp  v.  Sharp,  6  Bing.  630),  or  of  a  reversion 
(Bailis  V.  Gale,  2  Yes.  sen.  48;  comp.  Peiton  v.  Banks,  1  Ver.  65), 
would  pass  the  fee,  but  not  a  devise  of  the  residue  and  remainder,  in  a 
residuary  devise.  Canning  v.  Canning,  Mose.  243.  These  rules  are 
still  applicable  to  wills  not  subject  to  the  1  Vict.  c.  26. 

New  Law — 1  Vict.  c.  26.]  By  sect.  28  of  this  act,  where  any  real 
estate  shall  be  devised  to  any  person,  without  any  words  of  limitation, 
such  devise  shall  be  construed  to  pass  the  fee  simple  or  other  the 
whole  estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
will  in  such  real  estate,  unless  a  contrary  intention  shall  appear  by  the 
will.  A  contrary  intention  is  not  shown  merely  because  another  devise 
in  the  same  will  contains  words  of  limitation.  Wisden  v.  Wisden, 
2  Sm.  &  G.  396. 

This  section  does  not  apply  to  an  estate  or  interest  created  de  novo 
by  the  testator  out  of  his  estate.  Thus,  if  he  has  an  estate  in  fee, 
and  gives  an  annuity  or  rent-charge  out  of  it,  without  words  of 
limitation,  this  gives  merely  a  life  annuity ;  but  if  the  testator  had 
merely  the  rent-charge  in  fee,  a  devise  of  it,  without  words  of  limita- 
tion, would  have  passed  the  testator's  entire  interest.  Nichols  v. 
Hawkes,  10  Ha.  842 ;  see  Reay  v.  Rawlinson,  29  Bea.  88.  As  to 
estates  in  fee  created  by  the  operation  of  the  rule  in  Shelley's  Case, 
ante,  pp.  217  et  seq.  In  other  cases,  also,  an  estate  in  fee  may  be 
created  by  will,  by  force  of  particular  words  and  expressions.  See 
ante.  Chap.  XX.     As  to  deeds,  see  ante,  p.  199. 


CHAPTER  XXn. 

OP  AN  ESTATE  TAIL  GENERALLY,  CREATED  BY  WILL. 


Seirs  Male  for  ever 1370 

Seirs  lawfully  begotten— ETeir 1370 

Lawful  Heim  gieeg  Fee  1370 

In  DefmiXt  of  8ons  1370 


Heir  Male  and  Ms  Heirs  Male 1370 

To  A.  and  Heirs,  if  lie  die  without 

Heirs,  over 137i1 

Absolute  Intevest  in  Personalty    ...  1371 
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Mention  has  already  been  made  of  the  words  of  limitation  proper 
to  create' an  estate  tail.  Ante,  pp.  199, 207.  Such  words  are  considered 
indispensable  in  deeds.  In  wills,  however,  an  estate  tail  will  be  created 
in  many  cases  without  technical  words  of  limitation ;  as  by  a  devise  to 
A.  and  his  heirs  male  for  ever  (Baker  v.  Wall,  1  Ld.  Eaym.  185), 
to  A.  for  life  with  remainder  to  his  heirs  male  for  ever  (Doe  v. 
Colyear,  11  Ea.  548),  or  to  the  heir  (in  the  singular)  of  his  body 
{Richards  v.  Ly.  Bergavenny,  2  Ver.  324),  or  to  his  first  (Duhber  v. 
Trollope,  Amb.  453)  heir  male.  See  Doe  v.  Permewen,  11  A.  &  E. 
431.  So  a  devise  to  the  right  heirs  of  a  particular  person  by  a 
particular  wife,  gives  an  estate  tail  to  such  right  heirs.  Wright  v. 
Vernon,  7  H.  L.  C.  85.  The  words  for  ever,  if  superadded,  will  not 
create  an  estate  in  fee  ;  as  to  A.  and  his  heirs  lawfully  begotten  for  ever. 
Nanfan  v.  Legh,  7  Taun.  85  ;  Good  v.  Good,  7  E.  &  B.  295.  The 
estate  tail  so  created  may  be  general  or  special,  male  or  female, 
according  to  the  limitation  superadded.  But  a  devise  to  A.  and  his 
lawful  heirs  gives  in  general  an  estate  in  fee  {Mathews  v.  Gardner, 
17  Bea.  254),  though  upon  the  particular  language  of  the  will  it  will 
sometimes  create  an  estate  tail.  Simpson  v.  Ashworth,  6  Bea.  412. 
Under  a  devise  to  A.  for  life,  afterwards  to  his  first  and  other  sons  and 
their  respective  heirs,  the  elder  to  be  preferred  to  the  younger,  in 
default  of  such  son  or  sons  to  daughters  as  tenants  in  common  in  fee, 
the  sons  of  A.  take  successively  estates  hi  tail  general  in  remainder. 
Hennessey  v.  Bray,  83  Bea.  96. 

When  the  words  of  limitation  are  in  the  singular,  as  heir  male  or 
next  heir  male,  and  further  words  of  limitation  are  added,  as  to  A.  for 
life,  remainder  to  his  heir  male,  and  the  heirs,  or  heirs  male  of  the 
body  of  such  heir  male,  A.  takes  only  an  estate  for  life,  with  a  con- 
tingent remainder  in  fee  or  in  tail,  as  the  case  may  be,  to  the  person 
answering  the  description  of  heir  male  at  his  death.  Archer's  Case,  1 
Eep.  66  a  ;  Willis  v.  Hiscox,  4  M.  &  C.  197  ;  Greaves  v.  Simpson,  10 
Jur.,  N.  S.  609  ;  Chamberlayne  v.  Chamberlayne,  6  E.  &  B.  625. 
Where  this  rule  does  not,  but  the  rule  in  Shelley's  Case  does,  apply, 
see  Fidler  v.  Chamier,  L.  K.,  2  Eq.  682.  If  an  estate  be  devised  to 
"  A.  and  his  heirs,"  followed  by  a  devise  over  to  B.  if  A.  should  die 
without  heirs,  and  B.  is  a  stranger  to  A.,  and  not  in  the  course  of 
descent  from  him,  the  first  devise  carries  the  fee,  and  the  devise  over 
is  void  for  remoteness  {Tyte  v.  Willis,  Ca.  t.  Tal.  1),  butif  B.,  the 
devisee  over,  is  in  the  line  of  descent  and  capable  of  inheriting  from 
A.,  for  instance,  his  brother,  the  fee  will  be  cut  down  to  an  estate  taU. 
lb. ;  see  Att.-Gen.  v.  Gill,  2  P.  W.  869  ;  Harris  v.  Davis,  1  Coll. 
416.  The  preceding  are  by  no  means  all  the  cases  in  which  an  estate 
tail  may  be  created  by  will.  In  several  subsequent  chapters  it  will  be 
seen,  that  various  words  and  expressions  have  been  held  to  create  an 
estate  tail.  These  cases  would,  it  was  considered,  be  more  con- 
veniently classified  separately  under  such  words  and  expressions, 
rather  than  under  one  general  head.  See,  in  particular.  Chaps.  XXVII., 
XXVIII.,  and  XXIX.  Sec  also  rule  in  Shelley's  Case,  ante,  p.  217, 
and  post,  Chap.  XXVII. 
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Limitations  whicli  would  create  an  estate  tail  in  real  estate  as  an 
almost  universal  rule  give  the  absolute  interest  in  leaseholds  and 
personal  estate.  This  is  established  by  numerous  cases,  see  inter 
alia,  Elton  v.  Eason,  19  Ves.  73  ;  Bennett  v.  E.  Tankerville,  ib.  170. 
This  is  the  rule  whether  the  gift  would  give  an  express  estate  tail  or 
an  estate  tail  by  implication,  for  instance,  by  the  operation  of  the  rub 
in  Shelley's  Case,  ante,  p.  218.  So,  where  there  is  a  gift  to  A.,  and 
if  he  die  without  issue,  see  Chap.  XXVIII.  The  exceptions  to  this  rub 
will  be  found  stated  where  the  particular  form  of  words  is  considered, 
which  primd  facie  give  the  absolute  interest. 


CHAPTER  XXIII. 

WORDS  "hEIES,"  OE  "  HEIRS  OF  THE  BODY. 


Const yiictiim  generally    1371 

Heirs  of  the  JBod;/    1371 

Xot  the  same  as  Iss^ie  1371 

Ri^M  Heirs  Mall' 1372 

Itjght  Heir  of  particular  Name   ...  1372 
Heirs    taking    hy    Inheritance    or 

Piirckase    1372 

Eldest  lin:al  Descendant    1372 

Heirs,  meaning  Heirs  of  the  iody...  1372 


Next  Heir 1373 

Eldest  Heir  Male 1373 

Heir  at  Law 1373 

Gift  of  mixed  Realty  and  Person- 
alty, or  Personalty,  to  Heirs  or 

Heir    1373 

When  Kei-t  of  Kin  take  1373, 1374 

Time  of  ascertaining  Class 1374 

Hiirs,  meaning  Children    1374 


L'^gitimate  Heir   1372  '  ('onti:rt  shoiuing  Intention 1374 

Making  or  acknowle.lging  a  Person,  '  Time  of  ascertaining  Heir 1374 

as  Heir  1373  In  general  at  earliest  Period 1374 

Customary  Heir   1373  |  When  at  the  Testator's  Decease 1375 

In  the  two  last  chapters  it  has  been  seen,  that  the  word  "  heirs  " 
is  the  proper  word  in  wills  as  in  deeds  to  create  an  estate  in  fee,  and 
the  words  "  heirs  of  the  body  "  an  estate  tail,  although  in  wills  these 
words  are  by  no  means  necessary.  See  now  as  to  deeds,  ante,  p.  199. 
The  words  "  heirs  of  the  body  "  are  not  equivalent  to  "  issue,"  so  as  to 
bring  a  case  in  which  they  are  used  within  sect.  29  of  the  1  Vict.  c.  2G, 
s.  29,  Dawson  v.  Small,  L.  R.,  9  Ch.  651,  see  post,  Ch.  XXVllI. 
The  word  heir,  in  its  strict  legal  sense,  means  the  person  or  persons, 
for  it  is  nomen  collectirum,  entitled  by  law  to  succeed  to  real  estat-  in 
cases  of  intestacy.  A  devise  to  the  heirs  of  the  testator,  or  ofB.,  a 
stranger,  if  dead,  without  other  words  of  limitation,  even  before  the 

1  Vict.  c.  26,  vested  the  fee  in  the   heir  of  the  testator,  or  of  B.,  sec 

2  Jarm.  Wills,  4th  ed.,  62,  citing  Pollexfen,  arguendo  in  Durdant  v. 
Burchett,  Skin.  206,  2  Vent.  311.  So  a  similar  devise  to  the  hcim  of 
the  body  gave  an  estate  tail  to  the  heir  of  the  body.  Co.  Litt.  26  b  ; 
Wright  v.  Vernon,  7  H.  L.  C.  35  ;  see  Allgood  v.  Blake,  L.  E.,  8  Ex. 
160,  where  the  word  issue  was  used  in  the  sense  of  heirs  of  the  body. 
As  to  a  limitation  to  the  heir,  or  heir  of  the  body,  in  the  singular,  see 
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ante,  pp.  200,  208.  Where  the  words  "  heirs  "  or  "  heirs  of  the 
body  "  are  conjoined  with  other  words  of  description,  the  person  to 
take  must  in  general  answer  the  description  in  every  particular. 
Thus,  if  there  are  only  daughters,  a  devise  to  right  heirs  male  will 
vest  no  estate  in  them  though  they  are  right  heirs,  nor  in  the  next 
collateral  heir  male,  for  he  is  not  right  heir.  Ashenhursfs  Case,  Hob. 
34.  See  as  to  the  construction  of  the  words  first  heir  male  of  a  par- 
ticular branch  of  a  family.  Doe  d.  Winter  v.  Perratt,  9  CI.  &  F.  606. 

So,  under  a  devise  to  the  testator's  right  heirs  of  the  name  of  A., 
his  nearest  relation  of  that  name,  but  who  is  not  his  right  heir,  is 
not  entitled.  Wrightson  v.  Macaulay,  14  M.  &  W.  214 ;  Thorpe  v. 
Thorpe,  1  H.  &  C.  326;  see  Doe  v.  Perratt,  9  CI.  &  Fin.  606. 
However,  under  a  limitation  by  will  (Co.  Litt.  24  b),  or,  as  it  would 
seem,  by  deed  {Wills  v.  Palmer,  5  Burr.  2615  ;  Brown  v.  Barkham, 
Pr.  Ch.  442),  to  the  heirs  male  of  the  body,  or  heirs  female  of  the 
body,  such  special  heirs  will  take,  although  not  heirs  general.  See 
2  Jarm.  4th  ed.  67.  And  in  such  cases  to  take  hy  inheritance  it  is 
necessary  that  the  heir  male  of  the  body,  when  the  limitation  is  in 
tail  male,  should  trace  his  descent  wholly  through  heirs  male,  and 
the  heir  female  of  the  body,  when  the  limitation  is  in  tail  female, 
through  females  (Co.  Litt.  25  a ;  see  Lywood  v.  Warwick,  9  W.  R. 
88) ;  but  this  is  not  necessary  where  the  limitation  is  to  the  heir  male 
or  female  by  purchase.  Thus,  under  a  devise  to  the  heirs  male  of  the 
body  of  A.,  a  son  of  the  daughter  of  A.  may  be  entitled  (Co.  Litt. 
25  b),  though  a  limitation  to  male  descendants  will  be  restricted  to 
males  claiming  through  males.  Oddie  v.  Woodford,  3  M.  &  C.  584 ; 
Bernal  v.  Bernal,  ib.  589  ;  Sayer  v.  Bradly,  5  H.  L.  C.  873. 

Eldest  male  lineal  descendant  has  reference,  not  to  seniority  of 
birth;  but  to  priority  of  line,  so  that  the  son  of  an  eldest  son 
of  the  testator  will  take  in  preference  to  the  second  son  of  the 
testator  who  is  senior  in  age.  Thellusson  v.  Rendlesham,  7 
H.  L.  C.  429.  "  Heirs  "  will  also  sometimes  be  construed  to  mean 
heirs  of  the  body,  as  in  a  devise  to  A.  for  life,  remainder  to  his  first 
and  other  sons  successively  according  to  priority  of  birth,  to  the 
intent  that  the  elder  and  his  heirs  should  be  preferred  to  the  younger 
and  his  heirs.  Hennessey  v.  Bray,  33  Bea.  96.  And  under  a  devise 
to  A.  and  his  heirs,  if  he  has  a  child,  A.  takes  an  estate  tail.  Doe 
V.  Bannister,  7  M.  &  W.  292.  But  under  a  devise  to  "  A.  and  his 
legitimate  heir  or  heirs,  but  should  he  at  his  death  have  no  legitimate 
child  "over,  A.  takes  the  fee  with  an  executory  devise  to  take  efi'ect 
in  the  event  of  his  death  without  leaving  a  child.  In  re  Co-Operative, 
dc.  Soc.  and  Kershaw,  W.  N.,  1886,  p.  45.  Although  strictly  no 
person  can  be  the  heir  of  another  living  person,  yet  the  context  and 
mode  of  reference  in  some  cases,  show  that  the  heir  apparent  was 
intended  to  take,  and  effect  will  be  given  to  this  intention  accordingly, 
vesting  an  estate  tail  in  such  heir  in  the  life  time  of  his  ancestor. 
Thus,  under  a  devise  to  the  "  heirs  male  of  the  body  of  A.,"  the  eldest 
son  of  A.  may  be  entitled  in  the  lifetime  of  A.  Darbison  v.  Beaumont, 
1  P.  W.  229  ;  3  B.  P.  C.  60. 
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Where  the  testator  says  he  makes  A.  his  heir,  or  gives  an  estate  to 

A.,  describing  or  acknowledging  him  as  heir,  A.  will  take,  though  not 

the  heir  in  fact.     Parker  v.  Nickson,  1  D.,  J.  &  S.  177.     A  devise  to 

the  heir  of  gavelkind,  or  borough  English,  or  customary  lands,  where 

the  law  of  descent  differs  from  the  general  law,  will  give  the  lands  to 

the  eldest  son  or  other  heir  general  at  the  common  law,  as  he  takes  by 

purchase  (Co.  Litt.  10  a ;   Thorp  v.  Owen,  2  Sm.  &  G.  90  ;  Sladen  v. 

Sladen,  2  J.  &  H.  869 ;  Garland  v.  Beverley,  9  Ch.  D.   213),  but 

otherwise  where  the   customary  heir  is  expressly  named.     Broion  v. 

Barkham,   Pr.   Ch.   461,   464.     The  construction  of  the  words  next 

heir  depends  upon  the  context.     In  Doe  v.  Chaffey  (16  M.  &  W.  656), 

it  was  held  to  mean  the  true  right  heir.     In  Baker  v.  Wall  (cited 

Pr.  Ch.  468),  a  devise  to  the  eldest  heir  male  and  his  heir  males  for 

ever,  was  held  to  mean  the  next  heir  male,  excluding  the  heir  general. 

Under  the  designation  of  heir  of  A.,  the  eldest  son  and  heir  apparent 

of  A.,  at  the  testator's  death,  is  entitled.     Came  v.  Roch,  7  Bing.  226  ; 

comp.  Collingwood  v.  Pace,  Bridg.  by  Ban.  410.     When  there  is  a 

gift  of  mixed  realty  and  personalty,  or  the  produce  of  mixed  realty  and 

personalty,  to  the  heirs,  heir  of  the  body,  or  heir  at  law,  it  depends 

upon  the  context  who  will  be  entitled.     De  Beauvoir  v.  De  Beauvoir, 

3  H.  L.  C.  524 ;  Re  Rootes,  1  Dr.  &  Sm.  228 ;   Hamilton  v.  Mills, 

29  Bea.  193;  Loic  v.  Smith,  2  Jur.,  N.  S.  344.     In  Poivell  v.  Boggis 

(35  Bea.  535),  the  word  "  heirs  "  was  used  several  times  in  a  will,  and 

held  to  have   three  distinct    meanings;    in   three   places    it    meant 

"  executors  and  administrators,"  in  two  places  "next  of  kin,"  in  one 

place  "  heir  at  law "    (and  see   Gicynne  v.  Muddock,  14  Ves.  488 ; 

Tetlow  V.  Ashton,  15  Jur.  213),  in  which  cases  the  heir  at  law  was 

held  entitled,   and  not  the  next  of  kin.     The  heir  will  be  entitled 

where  there  is  a  gift  oi  personal  estate  only  to  the  heir  of  the  testator 

{Mounsey  v.  Blamire,  4  Euss.  384,  as  to  this  case,  see  infra),  or  to 

the  next  lawful  heir.     Haslewood  v.  Green,   28  Bea.   1.     In   these 

cases  when  the  heir  or  heir  of  the  body  takes,  he  does  so  as  persona 

designata,  see  Doody  v.  Higgins,  2  K.  &  J.  729,  736.     But  this  rule 

wiU  not  apply  when  there  is  a  gift  by  ivay  of  substitution  or  succession, 

as  to  certain  persons  or  their  heirs  ;  when  the  next  of  kin,  according 

to  the  statute  of  distributions  as  heirs  or  inheritors  of  personal  estate, 

will  take,  as  "  to  A.  and  failing  him  by  decease  before  me,  to  his  heirs  " 

{Vaux  V.  Henderson  cited  in  Horseman  v.  Abbey,  1  J.  &  W.  388  n.), 

or    "  to  A.  and  B.  or  to  their  heirs."     Gittings   v.    M'Dermott,   2 

M.  &  K.  69 ;  Doody  v.  Higgins,  2  K.  &  J.  729  ;    9  Ha.  App.  35  ;  Re 

Porter's  Trusts,  4  K.  &  J.  188.     So,  where  the  gift  is  to  the  heirs 

and  assigns  of  A.,  a  deceased  person.     Re  Newton's  Trusts,  L.  R.,  4 

Eq.   171 ;    or  to  the  heirs  or  next  of  kin  of  A.  deceased.     In   re 

Thompson's  Trusts,  9  Ch.  D.  607.     See  Evans  v.  Salt,  6  Bea.  266  : 

and  as  to  the  last  case,  3  H.  L.  C.  556  ;  Finlason  v.  Tatlock,  L.  E., 

9  Eq.  258.     So  where  the  bequest  was  (after  the  death  of  the  tenant 

for  life)  to  the  testator's  children  then  living,  or  their  heirs.     Philps' 

WiU,  L.  R.,  7  Eq.  151.     So  where,  although  the  bequest  is  not  by 

way  of  substitution,  the  context  plainly  shows  that  next  of  kin,  nor 
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heir  of  the  body,  or  heir  at  law,  were  intended.  Be  Gamboa's  Trusts, 
4  K.  &  J.  756 ;  see  Powell  v.  Boggis,  35  Bea.  535  ;  Jeaffreson's 
Trusts,  L.  E.,  2  Eq.  276.  It  will  be  seen  from  a  consideration  of  the 
preceding  cases  that  they  cannot  be  considered  as  quite  uniform,  and 
perhaps  the  chief  difficulty  has  been  whether  the  words  "  heir  or  heirs  " 
should  be  construed  strictly,  or  in  certain  cases  as  the  person  or  persons 
succeeding  according  to  the  nature  of  the  property.  In  Mounsey  v. 
Blamire,  4  Kuss.  384,  it  was  stated. in  the  judgment,  that  where  the 
word  heir  was  used  to  denote  succession,  it  might  be  understood  to 
mean  the  person  who  would  succeed  to  the  property  according  to  the 
nature  and  quality,  4  Russ.  387.  But  this  opinion  was  disapproved 
of  by  Jessel,  M.R.,  in  Smith  v.  Butcher,  10  Ch.  D.  113,  114,  who 
held  that  under  a  gift  of  personalty  to  "  lawful  heir  or  heirs,"  the  heir 
at  law  of  real  estate  was  entitled.  So  in  Low  v.  Smith,  2  Jur.,  N.  S., 
344,  where  the  words  were  "  legal  heirs."  But  in  Doody  y.  Higgins,  9 
Ha.  App.  35,  before  Turner,  V.-C,  and  S.  C,  2  K.  &  J.  729,  before 
Wood,  V.-C,  the  opinion  in  Mounsey  v.  Blamire,  sup.,  and  the 
distinction  between  a  gift  to  the  heir  as  fcrsona  designata,  and  where 
it  is  used  to  denote  succession  were  approved  of  In  Keay  v.  Boulton, 
25  Ch.  D.  212,  property  consisting  of  realty  and  personalty  was  given 
to  children  or  their  heirs,  and  it  was  held  that  the  heir  at  law  took 
the  realty  and  the  next  of  kin  the  personalty,  and  see  Wingfield  v. 
Wingfield,  9  Ch.  D.  658. 

In  cases  of  this  description,  questions  may  arise  with  respect  to  the 
time  when  the  person  or  class,  entitled  as  heir  or  next  of  kin,  is  to  be 
ascertained.  In  Horseman  v.  Abbey  (1  J.  &  W.  388,  sup.),  A.  prede- 
ceased the  testator,  and  it  was  held  that  A.'s  next  of  kin  living  at  the 
death  of  the  testator  were  entitled.  In  Be  Newton's  Trusts  (L.  R.,  4 
Eq.  171,  ante,  p.  1373),  it  was  held  that  the  next  of  kin  living  at  A.'s 
death  were  entitled.  In  Danvers  v.  E.  Clarendon  (1  Ver.  35),  where 
goods  were  devised  to  A.  for  life,  and  after  his  death  to  the  heir  of  B., 
and  B.  predeceased  A.,  the  heir  of  B.,  at  his  death,  was  held  entitled. 
In  Philps'  Will  (L.  E.,  7  Eq.  151,  sup.),  some  of  the  testator's  chil- 
dren predeceased  him,  others  survived  him,  and  it  was  held  that  the 
next  of  kin  of  the  former  were  to  be  ascertained  at  the  testator's  death, 
of  the  latter  at  the  death  of  each  child.  And  see  Wingfield  v.  Wing- 
field, 9  Ch.  D.  658  ;  Keay  v.  Boidton,  25  Ch.  D.  212.  ' 

The  words  "heirs,"  or  "heirs  of  the  body,"  will  sometimes  be 
construed  to  mean  children  in  gifts  of  real  or  personal  estate,  where 
the  context  shows  that  the  words  were  used  in  this  sense.  As  in  the 
case  of  a  devise  to  a  daughter  for  life,  then  to  the  heir  or  heirs  legally 
entitled,. and  if  such  daughters  should  leave  no  children,  over.  Milroy 
V.  Milroy,  14  Sim.  48  ;  Micklethwait  v.  Micklethwait,  4  C.  B.,  N.  S. 
790 ;  Boberts  v.  Edwards,  33  Bea.  259.  So  where,  after  a  devise  of 
life  estates  in  realty  to  several,  there  was  a  direction  to  sell  it  and 
divide  the  produce  equally  amongst  their  several  heirs.  Gumnioe  v. 
Howes,  28  Bea.  184  ;  Bull  v.  Comberbach,  25  Bea.  540. 

The  rule  is,  that  estates  shall  be  construed  to  vest  at  the  earliest 
possible  period.     Thus,  in  a  devise  of  life  estates,  with  intermediate 
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remainders  and  an  ultimate  remainder  to  the  heir  male  of  the  testator 
in  fee,  the  remainder  vests  on  the  testator's  death.  Doe  v.  Spratt,  5 
B.  &  Ad.  731.  It  makes  no  difference  that  the  heir  takes  an  express 
limited  interest  in  the  property,  as  a  prior  estate  for  life.  Rawlinson 
V.  Wass,  9  Ha.  673  ;  Boydell  v.  Golightly,  14  Sim.  327 ;  Wrightson 
V.  Macaulay,  14  M.  &  "W.  214.  But  where  there  was  a  limitation  to 
A.  (who  was  heir  at  law)  in  fee,  and  if  he  should  have  no  issue,  the 
estate,  on  his  decease,  was  to  "  become  the  property  of  the  heir  at 
law,"  subject  to  any  legacies  given  by  A. :  it  was  held,  that  the  person 
who  should  be  heir  at  law  of  the  testator,  at  the  time  of  the  decease  of 
A.  without  issue,  was  entitled  under  the  executory  devise.  Doe  v. 
Frost,  3  B.  &  Al.  546.  And  if  the  devise  be  expressly  to  the  heir  at 
law  at  a  particular  time,  that  time  will  be  the  period  for  ascertaining 
the  person  entitled.  Thorpe  v.  Thorpe,  1  H.  &  C.  326  ;  see  Wright- 
son  V.  Macaulay,  sup.  Under  a  limitation  to  the  heir  at  law  of  A.,  a 
stranger,  the  heir  at  law  of  A.  at  the  time  of  his  death  is  the  person 
entitled.  Danvers  v.  E.  Clarendon,  1  Ver.  35.  And  a  remainder  by 
deed,  after  an  estate  tail,  to  the  right  heirs  of  A.,  is  a  contingent  re- 
mainder vesting  in  the  person  who  answers  the  description  of  such 
right  heir  after  the  determination  of  the  preceding  estates.  Ld. 
Cholmondeley  v.  Ld.  Clinton,  2  J.  &  W.  1 ;  aff.  4  Bli.  1 ;  see  Bush 
V.  Locke,  3  CI.  &  F.  721. 
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1376  WILLS. 

Construction  of  Words.]  The  words  "  child  "  or  "  children  "  in 
wills  are  in  general  construed  strictly.  Pride  y.  Fooks,  3  De  G.  &  J. 
252  ;  Lorincj  v.  Thomas,  1  Dr.  &  Sm.  497 ;  see  Gale  v.  Bennet,  Amb. 
681.  Where,  however,  they  are  used  indifferently  with  the  word  issue, 
they  may  have  a  larger  meaning.  Post,  Chap.  XXVII.  They  may 
also  be  used  as  words  of  limitation.  Post,  Chap.  XXVI.  "  Children  " 
shnpliciter  will  include  children  by  any  marriage  {Critchett  v.  Taynton, 
1  R.  &  My.  541) ;  and  the  intention  to  exclude  any  child  must  be 
clearly  expressed.  Stavers  v.  Barnard,  2  Y.  C.  C.  539.  Sometimes, 
but  rarely,  they  mean  grandchildren,  as  in  a  gift  to  the  children  of  a 
deceased  person,  who  was  dead  at  the  date  of  the  will,  leaving  grand- 
children only.  Fenn  v.  Death,  23  Bea.  73  ;  see  Berry  v.  Berry,  3  Giff. 
134.  The  words  grandchild  or  grandchildren  are  strictly  construed 
and  limited  to  their  primary  meaning  of  children  of  children.  E. 
0 1  ford  V.  Churchill,  3  V.  &  B.  59. 

The  same  principle  applies  in  general  to  gifts  to  nephews  and 
grandnephews,  &c.  Waring  v.  Lee,  8  Bea.  247 ;  Williamson  v.  Moore, 
8  Jur.,  N.  S.  875  ;  Thompson  v.  Robinson,  27  Bea.  486  ;  Stringer  v. 
Gardiner,  4  De  G.  &  J.  468.  In  James  v.  Smith  (14  Sim.  214),  it 
was  held,  that  as  the  testator  had  referred  to  a  grandniece  as  a  niece, 
he  intended  to  include  grandnephews  and  nieces  under  a  general 
bequest  to  nephews  and  nieces  ;  and  Weeds  v.  Bristow  (L.  E.,  2  Eq. 
333)  is  to  the  same  effect.  But  this  is  not  conclusive.  See  Shelley 
V.  Bryer,  Jac.  207  ;  Thompson  v.  Robinson,  27  Bea.  486  ;  Crook  v. 
Whitley,  7  D.,  M.  &  G.  490 ;  Smith  v.  Lidiard,  3  K.  &  J.  252 ; 
Blower's  Trusts,  L.  R.,  6  Ch.  351.  Under  a  bequest  by  a  testator  to 
nephews  and  nieces  on  both  sides,  his  wife's  nephews  and  nieces  will 
be  included.  Frogley  v.  Phillips,  3  D.,  F.  &  J.  466.  Under  a  gift  to 
"  my  nephews  and  nieces,"  the  testator  having  none  of  his  own  and 
no  brother  or  sister,  his  wife's  nephews  -and  nieces  will  be  entitled. 
Sherratt  v.  Mountford,  L.  R.,  8  Ch.  928.  So  where  a  testatrix,  after 
giving  a  specific  bequest  to  A.  B.,  who  was  her  husband's  niece,  but 
whom  she  there  described  as  "  my  niece  A.  B.,"  afterwards  gave  the 
residue  of  her  property  thus  :  "  unto  all  my  nephews  and  nieces,"  it 
was  held,  that  the  nephews  and  nieces  by  blood  of  the  testatrix  were 
entitled  to  the  residue,  to  the  exclusion  of  A.  B.  Wells  v.  Wells, 
L.  R.,  18  Eq.  504.  In  this  case  Jessel,  M.R.,  disapproved  of  Crrant 
V.  Grant,  L.  R.,  5  C.  P.  380,  727 ;  and  followed  Re  Blower's  Trusts, 
sup. ;  Sherratt  v.  Mountford,  L.  R.,  8  Ch.  928 ;  and  Smith  v.  Lidiard, 
sup.  See  also  Merrill  v.  Morton,  17  Ch.  D.  382.  In  Grant  v.  Grant 
(sup.),  the  Court  of  Common  Pleas,  the  Exchequer  Chamber,  and  the 
Probate  Court  (L.  R.,  2  P.  &  M.  8),  held  that  where  there  was  a  devise 
to  "  my  nephew  A.  B.,"  and  the  testator  and  his  wife  had  nephews 
both  of  that  name,  there  was  a  latent  ambiguity,  and  that  parol  evi- 
dense  was  admissible  to  explain  it,  the  result  being  that  the  evidence 
showed  clearly  that  his  wife's  nephew  was  intended. 

Gifts  to  brothers  and  sisters,  generally,  will  include  half-brothers 
and  sisters,  and  their  children  will  take  under  gifts  to  nephews  and 
nieces  (Grieves  v.  Rawley,  10  Ha.  63,  66) ;  but  there  must  be  a  blood 
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relationship.  Thus,  widows  or  widowers  of  deceased  brothers  or  sisters 
will  not  in  general  be  entitled  under  gifts  to  sisters,  brothers,  &c. 
{Hussey  v.  Berkeley,  2  Ed.  194) ;  unless  a  contrary  intention  is  appa- 
rent.    See  Frogley  v.  Phillips,  3  D.,  F.  &  J.  466. 

The  word  "  cousins,"  without  more,  prima,  facie  means ,/irsi  cousins 
(Stoddart  v.  Nelson,  6  D.,  M.  &  G.  68  ;  Stevenson  v.  Abingdon,  8  Jur., 
N.  S.  811 ;  Burbey  v.  Burbey,  9  Jur.,  N.  S.  96) ;  and  ''  cousins  "  or 
"  cousins  german  "  do  not  include  the  descendants  of  first  cousins. 
Sanderson  y.  Bayley,  4  M.  &  C.  56.  But  under  a  gift  to  first  and 
second  cousins,  all  of  the  degree  of  second  cousins  will  be  entitled. 
Charge  v.  Goodyer,  3  Russ.  140.  Where  a  testator  gave  one-third  of 
his  property  to  his  first  cousins  and  two-thirds  to  his  second  cousins, 
and  at  his  death  he  left  first  cousins,  second  cousins,  and  children  and 
grandchildren  of  first  cousins,  it  was  held  that  the  term  "  second 
cousins  "  did  not  include  children  or  grandchildren  of  first  cousins. 
In  re  Parker,  15  Ch.  D.  528  ;  aff.  17  Ch.  D.  262.  In  this  case  Jessel, 
M.R.,  observed  in  substance  (15  Ch.  D.  538) :  You  have  no  right  to 
alter  the  well-defined  legal  meaning  of  a  term  unless  there  is  some- 
thing which  shows  that  it  was  not  the  testator's  meaning.  If  the 
class  presumed  to  be  known  to,  and  described  by,  the  testator  does 
not  exist,  he  must  have  misdescribed  it,  and  you  endeavour  to  find 
out  the  class  intended.  Cons.  Mayott  v.  Mayott,  2  B.  C.  C.  125  ; 
Silcox  v.  Bell,  1  S.  &  S.  301 ;  Charge  v.  Goodier,  3  Russ.  140 ;  Stod- 
dart V.  Xelson,  6  D.,  M.  &  G.  68  ;  all  commented  upon  in  the  judg- 
ment of  the  M.R.,  15  Ch.  D.  531  et  seq.  Under  a  bequest  to  second 
cousins,  first  cousins  once  removed  are  entitled,  where  there  are  no 
"  second  cousins  "  either  at  the  date  of  the  will  or  at  the  testator's 
death,  or  any  born  afterwards.  Slade  v.  Fooks,  9  Sim.  386 ;  In  re 
Bonner,  19  Ch.  D.  201 ;  see  also  Wilks  v.  Bannister,  30  Ch.  D.  512. 

Time  of  ascertaining  Glass  entitled.]  In  some  of  the  following 
cases  the  question  will  be  found  similar  to  that  which  arises  in  cases 
on  the  subject  of  the  vesting  of  interests.  See  ante,  tit.  "  Vesting 
AND  Divesting,"  &c.  It  was  considered,  however,  more  convenient  to 
collect  the  cases  having  reference  to  gifts  to  classes,  as  far  as  practic- 
able, under  one  head.  Originally  the  rule,  as  to  ascertaining  the 
objects  of  a  devise  or  bequest,  was,  that  the  date  of  the  will  was  to  be 
looked  at,  and  those  then  answering  the  description  were  entitled ; 
and  this  rule  was  applied  in  some  early  cases  to  gifts  to  classes,  for 
instance,  children.  See  Northey  v.  Burbage,  Pr.  Ch.  470.  But  it  was 
afterwards  relaxed,  and  other  rules  of  construction  adopted,  which  will 
presently  be  stated. 

The  testator  may  himself  fix  the  time  when  a  particular  class  is  to 
be  ascertained  ;  as  when  he  gives  to  A.  for  life,  and  at  his  death  to  a 
class  of  brothers,  &c.,  then  living.  Turner  v.  Hudson,  10  Bea.  222  ; 
and  see  ante,  p.  1224.  Where  the  gift  is  to  A.  for  life,  with  remainder 
to  his  children  living  at  the  death  of  the  testator  and  A.,  this  will 
comprise  A.'s  children  living  at  his  death,  though  born  after  the  death 
of  the  testator.     Fox  v.  Garrett,  28  Bea.  19.     Under  a  gift  to  A.  for 
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life,  after  her  death,  to  all  her  children  who  should  survive  the  testator, 
children  horn  after  the  death  of  the  testator  will  also  he  included.  Re 
Clark,  3  D.,  J.  &  S.  111.  When  the  gift  is  to  a  class  now  living,  the 
word  now  has  reference  to  the  date  of  the  will.  James  v.  Richardson, 
1  Vent.  334 ;  see  Bullock  v.  Bennett,  7  D.,  M.  &  G.  283.  A  gift  to 
a  class  generally  may  be  explained  to  mean  a  gift  to  some  only  of  the 
class  ;  as  a  gift  to  children,  coupled  with  the  subsequent  mention  of 
them  hy  name.  Bain  v.  Lescher,  11  Sim.  397;  Re  Hull's  Estate,  21 
Bea.  314.  But  a  gift  to  some  by  name  will  not  restrict  to  them  another 
gift  to  children  generally.  Moffatt  v.  Burnie,  18  Bea.  211 ;  see  Fitz- 
Roy  V.  D.  of  Richmond,  27  Bea.  186.  Where  there  were  bequests  to 
children  (by  name)  of  a  first  marriage,  followed  by  bequests  to  children 
(by  name)  of  a  second,  and  such  other  children  as  should  he  living  at 
the  testator's  death,  it  was  held  that  the  words  in  italics  did  not  com- 
prise the  children  of  the  first  marriage.  Lovejoy  v.  Crafter,  35  Bea. 
149. 

When  there  is  no  reference  by  the  testator  himself  to  any  particular 
time  at  which  the  class  is  to  be  ascertained,  and  the  gift  is  immediate 
to  the  children  of  the  testator  or  any  other  person,  that  is  a  gift  not 
subject  to  any  prior  life  interest,  or  the  attainment  of  any  particular 
age,  or  any  other  contingency,  such  children,  or  other  members  of  the 
class,  and  such  only,  as  are  living  at  the  testator's  death,  will  be 
entitled  (Garbrand  v.  Mayot,  2  Ver.  105 ;  Heathe  v.  Heathe,  2  Atk. 
121)  ;  and  numerous  other  cases,  although  at  one  time  those  only 
who  were  living  at  the  date  of  the  will  were  held  to  be  entitled. 
Northey  v.  Burhage,  Pr.  Ch.  470.  The  rule  that  children  living  at 
the  death,  and  those  only,  are  entitled,  applies  even  where  the  gift  is 
to  all  the  children  {Scott  v.  Harwood,  5  Madd.  332) ;  and  a  gift  to 
survivors  in  certain  events,  e.g.  on  the  death  of  any  under  twenty-one, 
means  survivors  of  the  class  entitled,  viz.  those  living  at  the  testator's 
death.  Davidson  v.  Dallas,  l4  Ves.  576 ;  see  Berkeley  v.  Swinburne, 
16  Sim.  275.  A  gift  is  considered  immediate  within  this  rule,  not- 
withstanding the  property  is  charged  with  the  payment  of  debts  and 
annuities  (Singleton  v.  Gilbert,  1  Cox,  68  ;  Hill  v.  Chapman,  3  B.  C. 
C.  391),  or  is  reversionary.  Hagger  v.  Payne,  23  Bea.  474.  The 
rule  applies  in  cases  of  gifts  to  other  classes  of  relations,  for  instance, 
nephews  and  nieces.  Viner  v.  Francis,  2  B.  C.  C.  658  ;  Shuttleworth 
v.  Greaves,  4  M.  &  C.  35  ;  Baldwin  v.  Rogers,  3  D.,  M.  &  G. 
649,  656. 

In  the  preceding  cases  there  were  children  living  at  the  testator's 
death  capable  of  taking,  but  if  there  are  none,  then  in  many  cases  the 
bequest  will  be  construed  as  an  executory  bequest,  and  all  of  the  class 
mentioned  by  the  testator  will  be  entitled  if  and  when  they  come  into 
existence.  Thus,  in  Weld  v.  Bradbury,  2  Ver.  705,  there  was  a 
bequest  of  the  surplus  of  the  testator's  personal  estate  to  the  children 
of  A.  and  B.  Neither  of  them  had  a  child  at  the  death  of  the  testator. 
The  bequest  was  held  to  be  executory  and  to  extend  to  any  children 
that  A.  and  B.  should  afterwards  have,  and  that  the  children  of  each 
should  take  per  capita  and  not  per  stirpes.     See  note  to  this  case, 


DEVISES   AND   BEQUESTS   TO    (JLASSES.  1379 

Eaithby's  Ed.,  Shepherd  v.  Ingram,  Amb.  448;  Armitage  v.  Williams, 
27  Bea.  346.  But  this  principle  will  not  apply  to  bequests  of  distinct 
legacies  to  each  of  a  class,  as  the  children  of  A.,  at  a  future  time, 
e.g.  at  twenty-one.  In  such  cases  only  those  living  at  the  testator's 
death  can  take.  Riugrose  v.  Bramham,  2  Cox,  384,  and  if  none  are 
then  living  the  legacies  fail,  none  after  born  will  be  entitled,  otherwise 
the  distribution  of  the  personal  estate  might  be  indefinitely  postponed. 
Rogers  v.  Mutch,  10  Ch.  D.  25  ;  see  Mann  v.  Thompson,  Kay,  638. 

When  there  is  a  preceding  life  or  other  interest,  the  distribution  of 
the  capital  fund  is  suspended,  and  the  class  entitled  will  be  the 
children,  &c.  living  at  the  death  of  the  testator,  and  also  those  born 
afterwards,  but  before  the  determination  of  such  prior  interest. 
Middleton  v.  Messenger,  5  Ves.  136  ;  Walker  v.  Shore,  15  Ves.  122  ; 
Re  Partington,  3  Giff.  878 ;  Browne  v.  Hanmiond,  Johns.  210.  And 
where  the  limitation  or  gift  is  to  children  or  legal  issue  of  a  person, 
his  children,  if  living,  will  take  to  the  exclusion  of  their  issue. 
Holland  v.  Wood,  L.  K.,  11  Eq.  91.  The  interests  will  vest  in  each 
member  of  the  class  as  he  comes  into  existence,  although  he  may  die 
before  the  period  of  distribution.  Att.-Gen.  v.  Crispin,  1  B.  C.  C. 
386  ;  Middleton  v.  Messenger,  5  Ves.  136.  If  the  tenant  for  life  dies 
in  the  lifetime  of  the  testator,  the  subsequent  gifts  are  accelerated 
and  considered  as  immediate.     See  Spurrell  v.  Spurrell,  11  Ha.  54. 

Where  there  is  a  prior  interest,  which  is  not  absolute  but  defeasible 
on  a  contingency,  as  to  A.,  but  if  he  die  under  twenty-one,  to  the 
children  of  B.,  in  the  event  of  A.  dying  under  twenty-one,  the 
children  of  B.  living  at  the  death  of  the  testator  and  born  in  A.'s  life- 
time will  be  entitled.  Ellison  v.  Airey,  1  Ves.  sen.  Ill  ;  Haughton 
V.  Harrison,  2  Atk.  329.  Under  a  bequest  to  A.  for  life,  with  re- 
mainder to  her  children  as  executors  may  think  fit,  and  the  executors 
predecease  A.,  her  children  living  at  her  death  are  entitled,  and  as 
tenants  in  common.  Phene's  Trusts,  L.  R.,  5  Eq.  346.  Mr.  Jarman 
considered  that  the  rule  as  to  ascertaining  the  class  entitled  at  the 
death  of  the  tenant  for  life  would  not  extend  beyond  relations ;  but 
that,  as  regards  "  other  classes  of  objects,  the  gift  would  clearly  apply 
and  be  confined  to,  those  who  were  living  at  the  death  of  the  testator." 
2  Jarm.  4th  ed.  160.  There  would  seem  to  be  no  express  decision 
upon  the  point. 

When  there  is  a  bequest  to  a  class,  and  the  period  of  distribution  is 
postponed  until  the  members  of  the  class,  for  instance,  children,  attain 
a  certain  age,  as  twenty-one,  or  (usually  in  the  case  of  females)  marry, 
whether  there  is  or  not  a  life  or  other  prior  estate  or  interest,  the  rule 
is  to  let  in  all  the  children  until  there  must  be  a  distributive  share 
given  to  one.  If,  therefore,  at  the  death  of  the  testator,  when  the  gift 
is  immediate,  or  of  the  tenant  for  life,  any  child  has  attained  twenty- 
one  or  has  married,  the  class  is  then  ascertained ;  but  if  not,  it  is 
ascertained  as  soon  as  any  one  child  does  attain  that  age  or,  being  a 
female,  marry,  and  cannot  be  further  enlarged,  though  it  may  be 
reduced  by  the  death  of  some  under  twenty-one.  Andreivs  v.  Parting- 
ton, 3  B.  C.  C.  401 ;  Barrington  v.  Tristram,  6  Ves.  345 ;   Whitbread 
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V.  St.  John,  10  Ves.  152 ;  Clarke  v.  Clarke,  8  Sim.  59 ;  Oppenheim 
V.  Henry,  10  Ha.  441 ;  Gillman  v.  Daunt,  3  K.  &  J.  48 ;  Dawson  v. 
Oliver-Massy,  2  Oh.  D.  753 ;  Ejnmet  v.  Emmet,  13  Ch.  D.  484,  and 
the  obseryations  there  on  Berkeley  v.  Swinburne,  16  Sim.  276,  infra; 
Watson  T.  Young,  28  Ch.  D.  436.  For  if  the  class  were  capable  of 
indefinite  enlargement,  no  child  attaining  the  prescribed  age,  &c., 
would  gets  its  share.  See  2  Ch.  D.  p.  756.  Eddowes  y.  Eddowes, 
30  Bea.  603 ;  Locke  v.  Lamb,  L.  E.,  4  Eq.  372.  When  no  child  is 
living  at  the  expiration  of  the  prior  life  or  other  interest,  it  would 
seem  that  as  in  the  case  where  the  gift  is  immediate,  and  there  are  no 
children  living  at  the  death  of  the  testator,  if  children  are  afterwards 
born  they  will  be  entitled.  Haughton  v.  Harrison,  2  Atk.  329 ; 
Hutcheson  v.  Jones,  2  Madd.  124.  But  where  the  gift  is  of  distinct 
legacies  to  each  of  a  class  who  shall  attain  a  particular  age  or  marry, 
if  no  legatee  is  in  existence  at  the  death  of  the  testator,  when  the 
gift  is  immediate,  or  at  the  determination  of  prior  interests,  when  the 
class  to  take  should  be  ascertained,  the  legacies  will,  as  a  rule,  fail 
altogether.     Rogers  v.  Mutch,  10  Ch.  D.  25. 

If  the  testator  declares  that  the  interests  are  to  be  vested  at  twenty- 
one,  the  class  is  ascertained  at  his  death  (or  that  of  the  tenont  for  life, 
if  there  be  one),  and  cannot  be  enlarged  though  no  child  has  then 
attained  twenty-one.  Berkeley  v.  Swinburne,  16  Sim.  276 ;  see 
Davidson  v.  Dallas,  14  Ves.  576. 

In  general  it  makes  no  difference  as  to  the  application  of  these 
rules  that  there  is  a  clause  of  accruer.  Balm  v.  Balm,  3  Sim.  492. 
But  otherwise  it  has  been  held  where  there  are  clauses  for  advance- 
ment and  maintenance  for  the  children,  whether  they  "  shall  or  not  " 
have  attained  twenty-one.  Iredell  v.  Iredell,  25  Bea.  485.  But  see 
Gimblett  v.  Purton,  L.  E.,  12  Eq.  427.  And  if  the  bequest  is  to  all 
the  children  of  a  person  "  now  born  or  hereafter  to  be  born  who  shall 
attain  twenty- one,"  with  powers  of  advancement  out  of  vested  or  pre- 
sumptive shares,  it  has  been  held  that  all  the  children  who  live  to 
attain  that  age  will  be  entitled.  Bateman  v.  Gray,  L.  E.,  6  Eq.  215. 
But  as  to  this  case  and  Iredell  v.  Iredell,  supra,  see  Gimblett  v. 
Purton,  L.  E.,  12  Eq.  427,  where,  notwithstanding  a  power  to  apply 
interest  for  maintenance  and  education,  the  general  rule  was  held  to 
apply.  It  has  also  been  held  that  if  at  the  time  of  the  class  being 
ascertained  a  child  is  en  ventre  sa  mere,  who,  if  actually  born,  would 
form  one  of  the  class,  he  must  be  excluded.  Re  Gardiner's  Estate, 
Garratt  v.  Weeks,  L.  E.,  20  Eq.  647 ;  cons,  however,  Burnet  v. 
Mann,  1  Ves.  sen.  156 ;  Clarke  v.  Blake,  2  B.  C.  C.  320,  and  ib. 
n.  (1),  and  other  cases  jposf,  p.  1382. 

If,  under  the  preceding  rules,  the  gift  to  a  class  may  be  too  remote 
(tit.  "Pebpetuities"),  as  to  A.  for  life,  remainder  to  his  children  at 
twenty-five,  there  would  seem  to  be  a  tendency  to  hold  the  time  of 
ascertaining  the  class  to  be  at  the  death  of  the  tenant  for  life.  See 
Kevern  v.  Williams,  5  Sim.  171 ;  Elliott  v.  Elliott,  12  Sim.  276. 
Cons,  the  observations  in  Mainicaring  v.  Beevor,  8  Ha.  48. 

In  Hughes  v.  Hughes  (3  B.  C.  C.  352,  434 ;  14  Ves.  256),  there 
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■was  a  direction  for  maintenance  until  the  youngest  of  a  class  (grand- 
children) should  attain  twenty-one,  and  then  one  share  was  given  to 
each  grandchild  and  the  children,  if  any,  of  a  deceased  grandchild :  it 
was  held,  that  the  period  of  distribution  was  when  the  youngest 
attained  twenty-one,  and  that  grandchildren  then  living,  whether 
living  at  the  death  of  the  testator  or  born  afterwards,  were  included. 
It  was  also  held,  that  a  grandchild  who  died  before  the  period  of 
distribution  without  leaving  children  took  no  interest.  See  Main- 
waring  V.  Beevor,  8  Ha.  44,  50 ;  Gooch  v.  Gooch,  3  D.,  M.  &  G.  366. 
Where  there  was  a  direction  that,  on  the  youngest  child  attaining 
twenty-one,  a  fund  should  be  divided  between  the  children  nominatim, 
it  was  held  that  the  share  of  one  who  died  an  infant  was  vested  and 
passed  to  its  representatives.  Cooper  v.  Cooper,  29  Bea.  229.  But 
if  in  such  a  case  there  is  a  direction  that  if  any  of  the  class  die  before 
the  youngest  attains  twenty-one,  his  share  shall  go  to  his  children  (if 
any),  if  none  to  the  survivors,  the  fund  will,  on  the  youngest  attaining 
twenty-one,  be  divisible  amongst  the  members  of  the  class  then  living 
and  the  children  of  those  deceased,  such  children  respectively  taking 
between  them  the  share  their  parents  would  have  been  entitled  to,  if 
then  living.     Ee  Hunter's  Trusts,  L.  E.,  1  Eq.  295. 

Where  the  gift  is  to  a  class  when  all  attain  a  particular  age,  all  are 
entitled,  not  merely  those  of  the  class  who  happen  to  be  living  when 
the  youngest  of  the  class  for  the  time  being  attains  that  age.  Main- 
uaring  v.  Beevor,  8  Ha.  44.  When  the  gift  is  by  the  effect  of  the 
preceding  rules  limited  to  some  only  of  a  class,  coupled  with  a  gift 
over  on  the  failure  of  all  of  the  class,  it  would  seem  that  the  gift  over 
will  take  effect  on  failure  of  all  who  are  capable  of  taking  under  the 
prior  gift.     Hutcheson  v.  Jones,  2  Madd.  124. 

If  there  is  no  one  of  the  class  living  when  under  the  preceding  rules 
the  class  should  be  ascertained  and  distribution  made,  all  of  the  class 
who  are  objects  of  the  gift  and  who  at  any  time  after  come  in  esse  are 
entitled,  whether  the  gift  be  immediate  {Weld  v.  Bradbury,  2  Ver. 
705 ;  Armitage  v.  Williams,  27  Bea.  346),  or,  as  it  would  seem, 
subject  to  a  prior  interest.  See  2  Jarm.  Wills,  14th  ed.  173.  Until 
the  birth  of  an  object,  the  intermediate  income  of  the  property  in  such 
cases  falls  into  the  residue,  which  may  be  real  or  personal,  according 
to  the  nature  of  the  property  from  which  the  income  is  derived. 
Harris  v.  Lloyd,  T.  &  E.  310 ;  cons.  Gibson  v.  Ld.  Montfort,  1  Ves. 
sen.  485.  On  the  birth  of  an  object  or  objects  of  the  devise  or  bequest, 
the  whole  income  goes  to  such  object  or  objects  for  the  time  being 
whose  interests  are  vested  {Shepherd  v.  Ingram,  Amb.  448;  Main- 
waring  V.  Beevor,  8  Ha.  44,  51 ;  see  Brandon  v.  Aston,  2  Y.  C.  C.  C. 
30),  which  scarcely  seems  in  accordance  with  the  general  rule. 

Words  "Born  or  to  he  Born."]  As  a  rule,  the  words  born  or 
begotten  will  extend  to  issue  born  after  the  date  of  the  will  {Browne  v. 
Groomhridge,  4  Madd.  495),  as  the  words  to  be  born  or  begotten  will 
comprise  issue  born  before  the  date  of  it.  Co.  Litt.  20  b.  The 
expression   "  already  or   hereafter  to   be   born,"  in   a   will,    means 
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children  lining  at  the  death  of  the  testator.  Woodhouse  v.  Herrick, 
1  K.  &  J.  362,  360.  A  child  en  ventre  sa  mere  is  considered  not 
merely  as  living  {Clarke  v.  Blake,  2  B.  C.  C.  320),  but  as  born 
{Trower  v.  Butts,  1  S.  &  S.  181),  but  only  for  the  purpose  of  enabling 
the  child  to  take  a  benefit  to  which,  if  born,  it  would  be  entitled. 
Blasson  v.  Blasson,  2  D.  J.  &  S.  265  ;  Pearce  v.  Carrington,  L.  K., 
8  Ch.  969.  But  a  child  to  be  entitled  as  being  en  ventre  sa  mere 
must  have  had  a  legitimate  existence  to  entitle  him  to  take.  Thus 
under  a  gift  to  A.  for  life,  and  afterwards  to  his  lawful  issue,  and  one 
of  A.'s  daughters,  who  was'*unmarried  at  his  death,  married  ten  days 
afterwards,  and  had  a  child  born  six  months  after  her  marriage ;  it 
was  held  that  inasmuch  as  the  child,  though  born  within  the  period  of 
gestation  after  the  son's  death,  could  have  had  no  legitimate  existence 
then,  it  was  not  within  the  class  entitled  to  take.  In  re  Corlass,  1 
Ch.  D.  460.  The  principle  of  Blasson  v.  Blasson,  will  not  be  extended 
so  as  to  apply  to  the  case  of  a  bequest  to  a  specific  number  of  children, 
e.g.,  three,  and  there  are  three  living  at  the  date  of  the  will  and  also 
one  in  ventre  sa  mere,  for  in  such  a  case  the  latter  will  not  be  included 
within  the  meaning  of  the  rule  (see  Lee  v.  Lee,  10  Jur.,  N.  S.  1041, 
ante,  Ch.  XII.),  that  where  a  certain  number  of  children  are  referred 
to  more  if  living  will  be  entitled.  Re  Emery's  Estate,  Jones  v.  Emery, 
3  Ch.  D.  300.  See  Sherer  v.  Bishop,  4  B.  C.  C.  65.  When  the  gift 
is  immediate  to  the  children  of  A.  born,  or  to  be  born,  those  born 
after  the  testator's  death  will  be  equally  entitled  with  those  then 
living.  Mogg  v.  Mogg,  1  Mer.  654 ;  Gooch  v.  Gooch,  3  D.,  M.  &  G. 
366;  Eddowes  v.  Eddowes,  30  Bea.  603. 

This  rule  will  not  in  general  apply  where  there  is  a  gift  of  separate 
pecuniary  legacies  payable  out  of  the  general  personal  estate  to 
children  born  or  to  be  born  to  any  of  a  named  class,  as  brothers,  for 
this  might  postpone  the  distribution  of  the  residue  for  an  almost 
indefinite  period,  until  it  could  be  ascertained  that  no  more  of  such 
children  could  come  into  existence.  Storrs  v.  Benbotv,  2  M.  &  K. 
46;  3  D.,  M.  &  G.  390.  See  Rogers  v.  Mutch,  10  Ch.  D.  25.  If, 
however,  such  an  intention  is  clearly  expressed,  efiect  will  be  given  to  it. 
Befflis  V.  Goldschmidt,  1  Mer.  417 ;  Mann  v.  Thompson,  Kay,  638, 643. 

Although  the  words  "  hereafter  to  be  born,"  or  "  that  maybe  born," 
may  include  existing  children,  they  will  be  construed  strictly  to  effect 
the  intention.  Thus,  under  a  gift  by  will  to  some  only  hy  name,  of 
several  living  grandchildren  of  A.,  followed  by  a  gift  by  codicil  to  others 
"  that  may  be  born,"  the  unnamed  living  grandchildren  are  excluded. 
Early  v.  Benbow,  2  Coll.  342 ;  Early  v.  Middleton,  14  Bea.  458 ; 
see  Townsend  v.  Early,  3  D.,  F.  &  J.  1.  If  the  gift  to  children 
born  and  to  be  born  is  coupled  with  the  qualification  of  their  attaining 
a  particular  age,  the  rule  previously  stated  (ante,  p.  1381)  will  apply, 
and  those  only  will  be  entitled  (on  attaining  that  age)  who  are  living 
at  the  testator's  death,  and  who  are  born  afterwards  before  the  first 
share  vests  in  possession.  Whitbread  v.  Ld.  St.  John,  10  Ves.  152. 
When  the  gift  is  to  all,  see  ante,  p.  1381.  Although  words  indi- 
cating existing  children  only,  may  comprise  those  after-born,  they 


GIFTS   TO  TWO   OR  MORE   AND   THEIR   CHILDREN.       1383 

will  sometimes  be  construed  strictly.  Thus,  a  gift  to  the  testator's 
"wife  and  the  children  who  have  issues,"  was  restricted  to  the 
children  who  had  issue  at  the  testator's  death.  Doe  v.  White,  1  Ex. 
526. 

Under  a  devise  to  a  son  for  life  with  remainder  to  his  first  and 
other  sons  in  tail,  followed  by  a  proviso  that  if  any  person  made 
tenant  in  tail,  "  shall  be  born  in  my  lifetime  "  his  estate  tail  should 
be  reduced  to  an  estate  for  life,  this  does  not  apply  to  a  grandson  of 
the  testator  born  at  the  date  of  the  will.  Gibbons  v.  Gibbons,  6  App. 
C.  471. 

Gifts  to  children,  subject  to  the  discretion  of  trustees  or  executors, 
who  die  before  their  discretionary  power  can  be  exercised,  enure  in 
general  to  the  benefit  of  such  children  equally,  if  more  than  one. 
Phene's  Trusts,  L.  R.,  5  Eq.  346.  And  if  a  child  takes  a  vested 
interest,  subject  to  a  discretionary  power  in  trustees  to  settle,  and  the 
child  dies  before  a  settlement  can  be  made,  the  interest  is  absolute. 
Lancashire  v.  Lancashire,  2  Ph.  657. 

Gifts  to  two  or  more  and  their  Children.]  Under  an  immediate 
gift  to  the  children  of  two  or  more  {Armitage  v.  Williams,  27  Bea. 
346),  or  to  A.  and  the  children  of  B.  (Blackler  v.  Webb,  2  P.  W.  383; 
Lif.  Lincoln  v.  Pelham,  10  Ves.  166,  176;  Amson  y.  Harris,  19  Bea. 
210;  Tyndale  v.  Wilkinson,  23  Bea.  74),  or  to  A.  and  B.  and  their 
children  {Cunningham  v.  Murray,  1  De  G.  &  Sm.  366),  the  legatees 
take  per  capita,  and  not  per  stirpes.  But  otherwise  if  the  annual 
income  is  given  per  stirpes  until  the  distribution  of  the  capital.  Brett 
V.  Horton,  4  Bea.  239. 

When  there  is  a  bequest  of  a  sum  to  two  or  more  in  equal  shares, 
and  at  or  after  their  decease  to  their  children,  on  the  death  of  any 
parent  a  proportionate  share  of  the  capital  devolves  at  once  upon  his 
children,  who  will  take  no  interest  in  the  remainder.  Taniere  v. 
Pearkes,  2  S.  &  S.  383;  Willes  y.  Douglas,  10  Bea.  50;  Arrowy. 
Mellish,  1  De  G.  &  S.  355  ;  Flinn  y.  Jenkins,  1  Coll.  365  ;  Turner 
y.  Whittaker,  23  Bea.  196 ;  Wills  v.  Wills,  L.  R.,  20  Eq.  342,  and 
if  he  die  without  children  his  representatives  will  be  entitled.  Re 
Hutchinson' s  Trusts,  21  Ch.  D.  811.  The  case  of  Malcolm  v.  Martin, 
3  B.  C.  C.  50,  is  contra,  but  cannot  be  relied  on.  See  Wills  v.  Wills, 
L.  R.,  20  Eq.  p.  345.  When,  however,  a  clear  intention  appears, 
the  share  of  one  of  two  or  more  tenants  in  common  for  life  may,  on 
Ids  death,  be  divisible  among  the  children  of  all  the  tenants  for  life 
equally.     Abrey  v.  Newman,  16  Bea.  431. 

A  bequest  to  the  children  of  A.  and  B.  will,  according  to  the 
context  and  circumstances,  be  read  either  as  a  gift  to  the  children  of 
A.  and  to  B.  (B.  taking  as  a  legatee)  (Lugar  v.  Harman,  1  Cox,  250; 
Stummvoll  v.  Hales,  34  Bea.  124;  Ingle's  Trusts,  L.  R.,  11  Eq. 
578 ;  Hawes  v.  Hawes,  14  Ch.  D.  614 ;  Re  Featherstone's  Trusts, 
22  Ch.  D.  Ill),  or  as  a  gift  to  the  children  of  A.  and  the  children 
of  B.  Mason  v.  Baker,  2  K.  &  J.  567  ;  Re  Davies's  Will,  29 
Bea.  93.     And  if  the  gift  is  to  the  children  of  A.  and  of  B.,  their 
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respective  children  will  be  entitled.     Peacock  v.  Stockford,  3  D,,  M.  & 
G.  73,  78. 

Dying  without,  or  without  having,  or  without  leaving.  Child  or 
Children.]  When  there  is  a  bequest  to  a  person,  with  a  gift  over  if 
he  die  without  having  or  having  had  a  child,  the  first  gift  is  absolute 
on  the  birth  of  a  child  {Wealdey  v.  Rugg,  7  T.  R.  322 ;  Hughes  v. 
Sayer,  1  P.  W.  534 ;  see  2  Coll.  334,  n. ;  Wall  v.  Tomlinson,  16  Ves. 
413 ;  Jeffreys  v.  Connor,  28  Bea.  328),  and  the  gift  over  will  onlj'  take 
effect  if  A.  never  has  a  child.  But  if  the  bequest  is  to  a  person,  and  if  he 
die  without  leaving,  or  without  a  child,  then  over,  the  gift  over  takes 
effect  if  there  is  no  child  living  at  his  death.  Thicknesse  v.  Liege, 
3  B.  P.  C.  365  ;  Jeffreys  v.  Connor,  sup.  Where  the  gift  over 
depends  upon  the  husband  and  wife  leaving  no  children,  this  means 
at  the  death  of  the  survivor.  Doe  v.  Knowls,  1  B.  &  Ad.  324.  In 
devises  these  words  may  sometimes  be  construed  as  words  of  limita- 
tion giving  an  estate  tail.  See  Raggett  v.  Beatty,  5  Bing.  243 ;  Bacon 
V.  Cosby,  4  De  G.  &  S.  261.  The  cases  on  personal  estate  which 
have  just  been  cited  were  cases  in  which  there  was  an  absolute  gift 
to  one  with  a  gift  over  having  reference  to  his  not  having  or  not 
leaving  children.  The  rules  are  not  the  same  where  he  takes  a  life 
interest  with  remainder  to  his  children  with  a  gift  over  if  he  dies 
without  leaving  any  child  or  children.  This  is  held  to  mean  without 
having  a  child  or  children,  for  if  he  has,  then  the  chUd  or  children 
take  vested  interests  which  will  not  be  defeated  by  the  parent  leaving 
no  child  living  at  his  death.  White  v.  Hill,  L.  R.,  4  Eq.  265.  The 
construction  is  the  same  where  the  word  "issue"  is  used  in  the 
sense  of  children,  post.  Chap.  XXIX.  Re  Brown's  Trusts,  L.  E., 
16  Eq.  239. 

Younger  Children — Particular  Child.']  When  there  is  an  onhi 
child,  he  will  be  entitled  under  a  devise  or  bequest  to  the  youngest 
child.  Emery  v.  England,  3  Ves.  232.  It  has  already  been  men- 
tioned, that  sometimes  an  eldest  child  may  for  some  purposes  be 
considered  as  one  of  the  younger  children,  and  a  younger  child  as  an 
eldest.  Ante,  p.  860  et  seq.  As  regards  gifts  to  younger  children, 
it  would  be  necessary  to"  consider,  with  reference  to  the  application  of 
the  principle,  whether  -the  provision  was  by  a  parent  or  person  in 
loco  parentis  or  not.  See  Hall  v.  Hewer,  Amb.  203.  When  the 
provision  is  not  by  a  parent  or  person  in  loco  parentis,  the  gift  is  to 
be  considered  as  to  a  class,  one  of  the  class  being  excluded.  Under 
an  immediate  gift  to  younger  children,  the  class  will  be  ascertained  at 
the  testator's  death.  See  Coleman  v.  Seymour,  1  Ves.  sen.  209.  So, 
it  has  been  held,  where  the  gift  is  subject  to  a  life  interest.  Ly. 
Lincoln  v.  Pelham,  10  Ves.  166.  This  was  upon  the  particular 
instrument.  The  report  of  this  case,  however,  is  somewhat  confused. 
See  the  judgment  in  Sandeman  v.  Mackenzie,  1  J.  &  H.  613.  In 
this  case  it  was  held,  that  when  the  provision  for  younger  children  is 
by  a  person  not  a  parent,  or  standing  in  loco  parentis,  the  class  of 
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younger  cMldren  entitled  is,  as  a  general  rule,  ascertained  when  the 
interests  vest,  not  at  the  time  of  distribution,  as  in  the  case  of  a  pro- 
vision by  a  parent,  and  if  a  younger  son  takes  a  vested  interest,  he 
will  not  be  excluded  by  reason  of  his  afterwards  succeeding  to  the 
family  estate.  This  was  under  a  settlement,  but  the  principle  would 
seem  applicable  to  provisions  under  wills.  See  1  Ves.  sen.  p.  210. 
When  an  eldest  child  is  excluded  if  he  become  entitled  to  a  particular 
estate  under  a  particular  title,  it  is  just  as  necessary  under  wills  as 
under  settlements  that  he  should  become  entitled  to  the  particular 
estate,  and  under  the  limitations  expressed.  Wyndham  v.  Fane,  11 
Ha.  287 ;  see  Spencer  v.  Spencer,  8  Sim.  87  ;  Peacocke  v.  Pares,  2 
Ke.  689,  which  decisions  are  conflicting ;  and  Macouhrey  v.  Jones, 
2  K.  &  J.  684,  approving  of  the  former  case.  And  see  the  cases, 
ante,  id.  "  Powers,"  Chap.  V. 

Under  a  limitation  in  remainder  in  a  deed  to  a  particular  son,  as  the 
second  son  of  a  living  person,  the  second  son  at  the  date  of  the  deed 
is  entitled.  Saunders  v.  Richardson,  18  Jur.  714.  But  in  a  will 
where  the  gift  is  simpliciter  to  some  particular  son,  and  there  is  no 
such  son  living  at  the  date  of  the  will,  the  person  answering  the 
description  at  the  testator's  death  will  take.  Lomax  v.  Holmden,  1 
Ves.  sen.  290;  King  v.  Bennett,  4  M.  &  W.  36;  Thompson  v. 
Thompson,  1  Coll.  388.  And  if  there  is  no  person  then  answering  the 
description,  he  who  is  afterwards  born,  and  first  answers  the  descrip- 
tion, will  be  entitled  {Alexander  v.  Alexander,  16  C.  B.  59),  unless  the 
devise  is  of  a  contingent  remainder,  and  no  such  son  is  alive  when  the 
remainder  ought  to  vest.  See  now  as  to  contingent  remainders. 
post,  Chap.  XXXIII,  sec.  1.  Under  a  bequest  to  A.  for  life,  at  her 
death  to  her  eldest  son,  and  the  eldest  born  predeceased  her,  the 
eldest  living  at  her  death  was  held  entitled.  Stevens  v.  Pyle,  30  Bea. 
284.  But  under  a  limitation  to  A.  and  his  heirs  in  tail  male,  except 
an  eldest  son,  the  only  son  of  A.  is  not  entitled,  eldest  and  first  born 
being  synonymous  terms.  Tuite  v.  Bermingham,  L.  R.,  7  H.  L. 
634.  Where,  however,  there  was  a  limitation  to  the  second,  third, 
&c.,  and  every  other  son,  except  the  first  or  eldest  son,  the  fourth 
son  (failing  the  second  and  third  son)  who  becomes  an  only  son  will  be 
entitled.  Driver  v.  Frank,  3  M.  &  S.  25 ;  2  Taun.  468.  And  under 
a  limitation  to  the  second,  &c.,  and  every  other  son,  an  eldest  son 
will  take,  if  there  are  no  words  expressly  or  by  implication  excluding 
him.  Langston  v.  Langston,  2  CI.  &  F.  194 ;  In  Estate  of  Charles 
Blake,  19  W.  R.  765. 
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Devises  or  bequests  to  illegitimate  children  not  ia  existence  are,  as 
a  very  general  rule,  void.  Metham  v.  Z).  of  Devon,  1  P.  W.  529; 
Medworth  v.  Pope,  27  Bea.  71  ;  Holt  v.  Sindrey,  L.  E.,  7  Eq.  170; 
Lepine  v.  Bean,  L.  E.,  10  Eq.  160.  But  a  gift  to  living  illegitimate 
children  as  a  class  is  good,  Hill  v.  Crook,  L.  E.,  6  H.  L.  265 ;  but  if 
to  such  future  children,  qu.,  ib.  In  Re  Williams  (12  W.  E.  818),  it 
was  held  that  an  illegitimate  child  born  after  the  testator's  death  was 
entitled.  See,  however,  Hill  v.  Cook,  sup. ;  Smith  v.  Charles,  13 
W.  E.  224.  As  to  children  legitimate  by  the  law  of  a  foreign  country, 
but  illegitimate  here,  see  post,  p.  1388. 

Where  illegitimate  children  are  living,  a  gift  to  them  is  valid,  if  it 
can  be  clearly  ascertained  that  they  were  intended  to  take.  See  Holt 
V.  Sindrey,  L.  E.,  7  Eq.  170  ;  Lepine  v.  Bean,  L.  E.,  10  Eq.  160. 
But,  as  a  general  rule,  a  reference  in  a  will  to  children  as  a  class 
means  legitimate  children,  though  there  are  only  illegitimate 
children  living  at  the  time,  if  possibly  legitimate  children  may  after- 
wards be  born  who  would  answer  the  description.  See  Mortimer  v. 
West,  3  Euss.  870 ;  Bagley  v.  Mollard,  1  E.  &  My.  581 ;  In  re 
Ayles'  Trusts,  1  Ch.  D.  282  ;  In  re  Yearwood's  Trunts,  5  Ch.  D.  545  ; 
Dorin  v.  Bcrin,  L.  E.,  7  H.  L.  568 ;  Ellis  v.  Houstoun,  10  Ch.  D. 
236 ;  Megson  v.  Hindle,  15  Ch.  D.  198.  Thus  a  trust  for  all  and 
every  the  child  and  children  of  the  testator's  son,  was  held  not  to 
include  his  illegitimate  children,  though  at  the  date  of  the  will  he  had 
only  illegitimate  children,  who  were  recognized  by  the  testator. 
Harris  v.  Lloyd,  T.  &  E.  310 ;  Re  Overkill,  1  Sm.  k  G.  362 ;  see 
and  comp.  Re  Hrbert's  Trusts,  1  J.  &  H.  121 ;  Dilley  v.  Matthews, 
11  Jur.,  N.  S.  425.  So  where  the  bequest  is  to  children,  legitimate 
or  otherwise,  if  there  are  legitimate  children  capable  of  taking. 
Hoivarth  v.  Mills,  L.  E.,  2  Eq.  369.  And  where  a  female  was  of  the 
age  of  fifty  years  at  the  date  of  the  will,  and  fifty-seven  at  the  date  of 
a  codicil,  and  had  then  but  one  child  (illegitimate),  this  child  was 
held  not  to  be  entitled  under  a  bequest  to  her  mother  and  her  child  or 
children.     Paul  v.  Children,  L.  E.,  12  Eq.  16.     And  where  a  testator 
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had  three  illegitimate  children  and  one  legitimate  child,  a  bequest  to 
all  and  every  his  child  and  children  at  his  death  was  held  not  to 
include  the  illegitimate  children,  though  there  was  a  direction  to  pay 
each  child  one  fourth  part  of  the  income  of  his  property  on  attaining 
twenty-one  or  marrying.  CarUcriqlit  v.  Vawclnj,  5  Ves.  530 ;  and  see 
Re  Wells,  L.  E.,  6  Eq.  599. 

But  if  the  illegitimate  children  are  identified  by  name  (see  Clifton 
V.  Goodbun,  L.  K.,  6  Eq.  278),  or  other  sufficient  description,  they 
will  be  entitled.  Metlimn  v.  D.  of  Devon,  1  P.  W.  529  ;  Thomson 
V.  Eastwood,  2  App.  C.  215,  230.  Thus,  if  there  is  a  gift  to  the 
children  of  a  deceased  person,  and  tlaere  are  only  illegitimate  children, 
they  will  take.  Re  Burrow,  10  L.  T.,  N.  S.  181.  So,  if  there  is  but 
one  legitimate  child  and  an  illegitimate  child,  the  latter  will  take  with 
the  former.  Gill  v.  Shelley,  2  R.  &  My.  336 ;  Leigh  v.  Byron,  1  Sm. 
&  G-.  486;  Edmunds  v.  Fessey,  29  Bea.  233;  Re  Humiihries,  24 
Ch.  D.,  691.  See  Drummond  v.  Leigh,  30  Ch.  D.  110.  The  cases  of 
Siraine  v.  Kennerley,  1  V.  &  B.  469  ;  Hart  v.  Durand,  3  Anst.  684, 
contra,  seem  to  be  of  doubtful  authority.  So,  where  there  was  a  gift 
to  the  testator's  sister  by  her  maiden  name  and  her  children,  who 
were  illegitimate.  Savage  v.  Robertson,  L.  R,  7  Eq.  176.  And 
where  the  testator,  a  married  man,  but  who  had  illegitimate  children 
by  A.,  after  making  specific  devises  to  his  wife  and  also  to  A.,  devised 
the  whole  of  his  estate  in  trust  for  the  children  he  might  have  by  the 
paid  A.,  the  illegitimate  children  living  at  the  date  of  the  will  were 
held  entitled.     Wilkinson  v.  Adam,  1  V.  &  B.  422. 

Under  a  bequest  of  a  certain  sum  to  each  of  "  his  children,"  and  a 
certain  sum  to  the  "mother  of  his  children,"  it  was  held  that  the 
illegitimate  (and  only)  children  of  the  testator,  who  was  unmarried, 
who  were  living  at  the  date  of  the  will,  were  entitled.  Beachcroft  v. 
Beachcroft,  1  Madd.  480.  Where  the  testator's  daughter  had,  with 
his  consent,  gone  through  the  marriage  ceremony  with  A.,  the  husband 
of  her  deceased  sister,  and  had  childi-en  by  him  born  before  the  date  of 
the  will,  they  were  held  to  be  entitled  under  the  description  in  his  will 
of  his  daughter's  children  ;  the  will  referring  to  her  as  the  wife  of  A. 
The  testator  had  always  treated  the  children  as  his  grandchildren. 
mil  V.  Crook,  L.  E.,  6  H.  L.  266;  Re  Broum's  Trusts,  L.  R.,  16 
Eq.  239. 

Illegitimate  children  may  take  with  legitimate  children  if  the 
intention  be  clearly  expressed,  as  where  the  bequest  is  to  the  children, 
Ifgitimate  or  illegitimate,  of  A.,  the  latter  class,  however,  being  con- 
fined to  those  born  at  the  date  of  the  will.  Burnett  v.  Tugwell,  8 
Jiir.,  N.  S.  787.  And  if  it  be  once  ascertained  that  illegitimate 
children  are  to  take  with  legitimate  children,  a  reference  to  the  "  said  " 
children  will  in  general  comprise  both  classes.  Owen  v.  Bryant,  2  D., 
M.  &  G.  697 ;  Evans  v.  Duties,  7  Ha.  498  ;  Allen  v.  Webster,  6  Jur., 
N.  S.  574 ;  see  Bagley  v.  Mollard,  1  E.  &  My.  581 ;  and  the  observa- 
tions of  the  Lords  Justices,  2  D.,  M.  &  6.  703,  704.  In  Occleston  v. 
Fullalove,  L.  E.,  9  Ch.  147,  a  testator,  who  had  gone  through  the 
ceremony  of  marriage  with  A.,  his  deceased  wife's  sister,  who  had  two 
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daughters,  B.  and  C,  by  him,  and  who  was  enceinte  with  a  third  child 
at  the  date  of  the  will,  gave  property  in  trust  for  his  reputed  children 
B.  and  C,  and  all  other  children  which  he  might  have  or  be  reputed 
to  have  by  A.,  then  born  or  thereafter  to  be  born.  The  third  child 
was  bom  before  the  testator's  death,  and  was  acknowledged  by  him  as 
his  child ;  it  was  held  (Lord  Selborne,  L.O.,  dis.),  that  the  after-born 
child  was  entitled  to  share  with  her  sisters  under  the  will.  It  was  in 
this  case  considered  doubtful  whether  the  third  child  if  it  had  not 
been  born  before  the  testator's  death  would  have  been  entitled.  See 
per  James  and  Mellish,  LL.JJ.,  ib.,  pp.  158,  169.  But  by  the  same 
learned  judges,  that  the  bequest  would  have  been  good  as  to  all  the 
children  born  during  the  cohabitation  between  the  date  of  the  will  and 
the  testator's  death,  ib.,  pp.  160,  162,  169.  Cons.,  however,  the 
observations  of  Lords  Chelmsford  and  Colonsay  in  Crook  v.  Hilt, 
L.  K.,  6  H.  L.,  pp.  278,  280,  which  undoubtedly  lead  to  a  con- 
trary conclusion.  Occleston  v.  Fullalove,  sup.,  was  followed  in  Re 
Goodwin's  Trust,  L.  K.,  17  Eq.  345.  As  to  evidence  tending  to 
show  the  legitimacy  or  illegitimacy  of  a  child,  see  ante,  p.  1116,  and 
Morris  v.  JDavies,  5  CI.  &  Fin.  163,-  251 ;  Banbury  Peerage  Case, 

I  S.  &  S.  153  ;  Hawes  v.  Draeger,  23  Ch.  D.  173. 

A  gift  to  an  illegitimate  child  en  ventre  sa  mere  generally,  without 
reference  to  any  person  as  the  father,  is  good.  Gordon  v.  Gordon,  1 
Mer.  141 ;  Earle  v.  Wilson,  17  Ves.  528 ;  Evans  v.  Massey,  8  Pri. 
22 ;  see  Crook  v.  Hill,  L.  E.,  6  H.  L.  265  ;  Occleston  v.  Fullalove, 
sup.,  in  particular  the  judgment  of  James,  L.J. 

Illegitimate  children  cannot  take  as  next  of  kin  to  each  other,  under 
a  form  of  bequest  which  would  comprise  them  if  legitimate,  where 
there  is  question  as  to  domicil.     Re  Standley,  L.  R.,  5  Eq.  303. 

The  question  sometimes  arises  as  to  the  rights  of  children  legitimate 
according  to  the  law  of  the  place  where  they  are  domiciled,  but  illegi- 
timate by  English  law ;  as  to  this,  it  has  been  held  that  a  person 
illegitimate  by  English  law,  but  not  by  that  of  his  place  of  domicil, 
may  take  as  next  of  kin  under  the  Statute  of  Distributions  {In  re 
Goodman's  Trusts,  17  Ch.  D.  266) ;  and  under  an  English  wUl,  as 
one  of  the  children  of  a  foreigner,  to  whose  children  property  is  given 
by  the  will,  children  in  such  a  case  meaning  those  who  are  legiti- 
mate by  the  law  of  their  domicil.  Re  Andros,  24  Ch.  D.  637-  The 
case  of  Boyes  v.  Bedale,  1  H.  &  M.  798,  contra  is  overruled ;  and  see 
Doe  V.  Vardill,  7  CI.  &  F.  895  ;  Udny  v.  Vdny,  L.  R.,  1  H.  L.  Sc. 
441 ;  Re  Don's  Estate,  4  Drew.  194  ;  Shaw  v.  Gould,  L.  R.,  B  H.  L. 
55  ;  Re  Wilson's  Trusts,  L.  R.,  1  Eq.  247  ;  Skottowe  v.  Young,  L.  R., 

II  Eq.  474. 
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Devise  to  A.  and  his  Children.]  Under  a  devise  to  A.  and  his 
children,  if  he  has  no  child  at  the  time  of  the  devise,  prima  facie  he 
takes  an  estate  tail.  Wild's  case.  6  Eep.  16  b  ;  Campbell  v.  Bouskell, 
27  Bea.  325  ;  Byng  v.  Byng,  10  H.  L.  C.  171.  It  will  not  vary  the 
rule  that  the  child  is  en  ventre  sa  mere  at  the  date  of  the  will  {Roper 
V.  Roper,  L.  E.,  3  C.  P.  32) ;  in  which  case  the  words  were  to  A.,  to 
her  and  her  children,  and  some  weight  was  attached  to  the  words  in 
italics.  The  rule  applies  where  the  limitation  to  one  and  his  children, 
is  preceded  by  a  limitation  to  another  for  life.  Ih.  So,  where  the 
devise  is  to  A.  and  his  children  lawfully  begotten  for  ever,  but  in 
default  of  such  issue  at  his  decease,  then  over.  Broadhurst  v.  Morris, 
2  B.  &  Ad.  1.  The  rule  will  not  be  affected  merely  because  there  is  a 
super-added  power  to  the  parent  to  settle  the  property  upon  or  give  it 
to  his  children,  Scale  v.  Barter,  2  B.  &  P.  485,  or  power  to  dis- 
pose of  it  to  his  children  by  will,  Clifford  v.  Koe,  5  App.  C.  447.  In 
this  case  the  rule  in  Wild's  case  was  critically  examined. 

The  rule  in  Wild's  case  is  not  inflexible,  and  will  not  be  applied  to 
defeat  the  testator's  manifest  intention ;  as  where  personalty  (to  which 
the  rule  does  not  extend,  infra),  is  directed  to  go  with  the  realty,  and 
the  intention  is  clear  that  the  parent  should  not  have  the  personalty 
absolutely,  he  will  not  take  an  estate  tail  in  the  realty.  Grieve  v. 
Grieve,  L.  R.,  4  Eq.  180.  If  an  intention  can  be  collected  that  children 
born  after  the  date  of  the  will  are  to  take  jointly  with  the  parent,  effect 
will  be  given  to  such  intention  accordingly.  Buffar  v.  Bradford,  2 
Atk.  220.  See  Clifford  v.  Koe,  sup.,  p.  462.  And  if  the  Hmitatiou 
be  to  A.,  and  after  his  decease  to  his  childi-en,  they  will  take  by  way 
of  remainder.     Wild's  case,  sup. ;  Crone  v.  Odell,  1  Ba.  &  Be.  449. 

When  from  other  parts  of  the  will  it  appears  that  the  testator  uses 
the  word  children  as  a  word  of  limitation  in  the  sense  of  issue,  effect 
will  be  given  to  his  intention,  though  there  are  children  living  at  the 
date  of  the  will.  As  where  he  devises  property  to  A.  and  his  children 
to  hold  as  a  place  of  inheritance  to  him  and  his  children  or  issue  for 
ever  {Woody.  Ba/ron,  1  Ea.  269 ;  Byng  v.  Byng,  10  H.  L.  C.  171 ;  see 
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Doe  v.  Simpson,  4  B.  N.  C.  333 ;  Bacon  v.  Coshy,  4  De  G.  &  Sm. 
261),  or  devises  to  A.  and  his  children  in  succession,  A.  takes  an 
estate  tail.     Tyrone  v.  Marq.  of  Waterford,  1  D.,  F.  &  J.  613. 

The  rule  in  Wild's  case  does  not  apply  to  personal  estate.  Audsley 
V.  Horn,  1  D.,  F.  &  J.  226.  Thus,  where  there  is  a  bequest  to  "  A. 
and  his  children  "  simpliciter,  and  there  are  no  children  living  at  the 
date  of  the  will,  but  there  are  at  the  testator's  decease,  A.  and  such 
children  will  take  jointly  {Buffar  v.  Bradford,  2  Atk.  220  ;  De  Witte 
V.  De  Witte,  11  Sim.  41 ;  Beaks  v.  Crisford,  13  Sim.  592 ;  Mason 
Y.  Clarke,  17  Bea.  126)  ;  if  there  are  no  childrenthen  living,  A.  takes 
absolutely,  although  he  may  afterwards  have  children.  Scott  v.  Scott, 
15  Sim.  47.  But  a  very  slight  variation  is  sufficient  to  change  the 
construction  and  give  a  life  estate  to  the  parent,  with  remainder  to  his 
children  [Mason  v.  Clarke,  17  Bea.  126  ;  Ward  v.  Grey,  26  Bea. 
485),  whether  born  in  the  testator's  lifetime  or  after  his  decease. 
Vaugkan  v.  Marq.  of  Headfort,  10  Sim.  639,  642 ;  Jeffery  v.  De 
Vitre,  24  Bea.  276 ;  see  Audsley  v.  Horn,  1  D.,  F.  &  J.  226.  See  the 
cases  ante,  p.  965. 

The  word  "  son,"  when  used  as  a  word  of  limitation,  and  with  a 
view  to  the  whole  class,  will  create  an  estate  tail.  But  otherwise 
where  it  is  used  with  reference  to  an  individual  as  persona  designata, 
and  not  to  a  class.  See  per  Bayley,  J.,  Mellish  v.  Mellish,  2  B.  &  C. 
p.  533.  Thus,  where  the  devise  was  to  A.,  if  she  married  and  had  a  son, 
to  that  son  ;  and  if  she  had  more  than  one  daughter  and  no  son,  to  the 
eldest  daughter,  with  limitations  over ;  it  was  held  that  A.  took  an 
estate  in  tail  male.  Mellish  v.  Mellish,  supra,  520 ;  see  Robinson 
V.  Hicks  or  Robinson,  2  Ves.  sen.  225  ;  3  B.  P.  C.  180 ;  Jenkins  v. 
Hughes,  6  Jur.,  N.  S.  1043.  Under  a  devise  to  A.  for  life,  and  after 
his  decease  to  his  son  B.  (who  was  living),  and  after  the  death  of  B. 
to  his  eldest  son  if  he  had  one,  B.  takes  an  estate  tail  male.  Doe  v. 
Oarrod,  2  B.  &  Ad.  87.  But  under  a  limitation  to  A.  for  life,  with 
remainder  to  the  first  son  of  his  body  in  tail  male  severally  and  suc- 
cessively, but  for  want  of  such  issue,  over :  it  was  held  that  A.  took 
an  estate  tail,  the  word  son  being  used  as  nomen  collectivum.  Charl- 
ton V.  Craven,  cited  2  B.  &  C.  524;  see  Letvis  v.  Puxley,  16  M.  &  W. 
733  ;  and  comp.  Doe  v.  Charlton,  1  M.  &  Gr.  429 ;  East  v.  Twyford, 
4  H.  L.  0.  517.  Where  the  devise  was  to  trustees  in  fee  in  trust 
for  A.  for  life,  then  for  her  eldest  son  taking  the  name  of  M.  with 
remainder  over,  and  A.  had  four  sons,  who  were  all  baptized  by  the 
name  of  M.,  it  was  held  that  A.  took  an  estate  for  life,  with  remainder 
to  her  first  born  son  in  fee.     Bennett  v.  Bennett,  2  D.  &  Sm.  266. 

Under  a  devise  to  A.  for  life,  remainder  to  his  eldest  son  for  life, 
and  so  on  in  succession,  the  eldest  son  of  the  family  to  inherit  for 
ever,  A.  takes  a  life  estate,  with  remainder  to  his  eldest  son  for  life, 
with  remainder  to  ^.  in  tail  male.  Forsbrook  v.  Forshrook,  L.  E.,  3 
Ch.  93 ;  see  Doe  v.  Gallini,  3  A.  &  E.  340  ;  Hampton  v.  Holman,  5 
Ch.  D.  183. 
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The  word  "  issue  "  imports  prima  facie  all  descendants,  and  has  in 
many  cases  the  same  effect  as  the  words  "  heirs  of  the  body."  Thus, 
as  regards  personal  estate,  it  comprises  descendants  of  every  degree 
[Sibley  v.  Perry,  7  Ves.  522  ;  Maynard  v.  Wright,  26  Bea.  285,  289), 
who  take  in  general  per  capita  and  not  per  stirpes.  Leigh  v.  Xorbury, 
13  Vea.  840  ;  see  Davis  v.  Bennett,  8  Jur.,  N.  S.  269.  And  the 
same  rule  will  seem  to  apply  to  real  estate,  where  an  estate  tail  is  noi 
created  under  the  rules  which  will  shortly  be  mentioned.  Cook  v. 
Cook,  2  Ver.  645. 

But  as  regards  real  estate,  the  word  "  issue  "  is  in  general  construed 
as  a  word  of  limitation,  and  as  synonymous  with  "  heirs  of  the  body." 
See  Allgood  t.  Blake,  L.  R.,  8  Ex.  160.  But  these  words  are  not 
the  same  as  "  issue"  within  the  meaning  of  the  1  Vict.  c.  26,  s.  29  ; 
Dawson  v.  Small,  L.  E.,  9  Ch.  651,  post,  Chap.  XXVIII.  Under  a 
devise  to  A.  and  his  issue,  if  A.  has  no  issue  at  the  date  of  the  will, 
he  takes  an  estate  tail  in  real  estate,  but  otherwise  if  he  has  issue  at 
the  time,  in  which  case  they  take  concurrently.  WilcVs  case,  6  Rep. 
16  b. ;  Slater  v.  Dangerfield,  15  M.  &  W.  263,  272.  So  where  the 
devise  is  to  A.  and  his  issue,  and  his  heirs.  See  Underhill  v. 
Roden,  2  Ch.  D.  494.  So  where  the  gift  is  to  a  class  and  their  issue, 
the  members  of  the  class  take  estates  tail.  Beaver  v.  Nowell,  25  Bea. 
551 ;  Caviphell  v.  Bouskell,  27  Bea.  325.  Under  corresponding  limi- 
tations of  personalty,  they  take  the  absolute  interest.  Lyon  v. 
Mitchell,  1  Madd.467  ;  Ee  Stanhope,  27  Bea.  201.  See  post,  p.  1393. 
Where  the  devise  is  to  A.  and  his  issue,  and  he  has  issue  at  the  time 
of  the  devise,  according  to  Wild's  case  the  parent  and  issue  take 
jointly  ;  and  this  is  the  view  of  Hale,  C.  J.  King  v.  Melling,  3  Keb. 
95,  98  ;  and  see  Howston  v.  Ives,  2  Ed.  216.  But  the  better  opinion 
would  now  seem  to  be  against  this  construction,  and  that  A.  would 
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take  an  estate  tail.  See  2  Jarm.  Wills,  4th  ed.  412.  A  limitation 
by  will  to  A.,  and  after  his  death  to  his  children,  gives  but  an  estate 
for  life  to  A.,  if  he  has  children  at  the  date,  with  remainder  to  the 
children.  Wild's  case,  sup. ,-  King  v.  Melting,  3  Keb.  95  ;  1  Vent. 
225,  231.  Under  a  devise  to  A.  and  his  issue  living  at  his  death,  and 
for  want  of  such  issue  over,  he  takes  an  estate  tail.  University  of 
Ocrford  V.  Clifton,  1  Ed.  473. 

Under  a  devise  to  A.  for  life,  with  remainder  to  his  issue,  A.  takes 
an  estate  tail  by  force  of  the  rule  in  Shelley's  case  {ante,  p.  217),  the 
word  issue  being  in  itself  nomen  collectivum,  and  of  similar  import  to 
the  words  "  heirs  of  the  body."  King  v.  Melling  (sup.),  and  1  Vent. 
225  ;  Griffiths  v.  Evan,  5  Bea.  241.  See  as  to  the  rule  in  Shelley's 
case,  the  judgment  of  Earl  Cairns  in  Boiven  v.  Lewis,  9  App.  C.  890, 
907.  The  word,  however,  is  more  flexible  than  the  words  "  heirs  of 
the  body."  See  Woodhouse  v.  Herrick,  1  K.  &  J.  352 ;  Lees  v.  Mos- 
ley,  1  Y.  &  C.  589.  In  cases  before  the  1  Vict.  c.  26  {post,  p.  1393), 
it  was  held  that  it  makes  no  difference,  that  words  of  limitation  are 
superadded,  embracing  the  same  kind  of  issue,  whether  general,  male 
ov  female.  Thus,  if  the  devise  be  to  A.  for  life,  with  remainder  to  his 
issue  male  and  the  heirs  male  of  the  body  of  such  issue  male  with 
remainder  over,  A.  takes  an  estate  in  tail  male  {Roe  v.  Grew,  2 
Wils.  322).  Even  if  words  of  limitation  in  fee  are  added  to  the  limi- 
tation to  the  issue,  as  if  the  devise  be  to  A.  for  life,  remainder  to  his 
issue  male  and  their  heirs,  and  for  want  of  such  issue  over,  it  has 
been  held  that  A.  will  take  an  estate  tail.  King  v.  Burchell,  Amb. 
379 ;  Frank  v.  Stovin,  3  Ea.  548.  See  Stwrge  v.  Sturge,  12  Bea. 
229,  280 ;  comp.  Doe  v.  Collis,  4  T.  E.  294,  where  the  issue  were 
held  to  take  as  purchasers.  But  this  construction  (in  King  v.  Bur- 
chell, sup.)  has  not  been  acquiesced  in  by  eminent  judges.  In  Mont- 
gomery V.  Montgomery  (3  Jo.  &  L.  47),  Lord  St.  Leonards  objected 
to  it.  A  similar  view  appears  to  have  been  taken  by  Lord  Hatherley, 
as  Vice- Chancellor,  in  Woodhouse  v.  Herrick,  1  K.  &  J.  352.  In  the 
elaborate  judgment  in  this  case,  all  or  most  of  the  decisions  on  the 
subject  will  be  found  cited  and  commented  upon.  See  also  Kavanagh 
v.  Morland,  Kay,  16.  And  in  Morgan  v.  Thomas,  8  Q.  B.  D.  575, 
it  was -held  under  a  similar  limitation  to  that  in  King  -v.  Burchell 
{sup.),  that  A.  took  for  life  with  remainder  to  his  issue  in  fee  as  pur- 
chasers with,  in  default  remainders  over.  The  rule  laid  down  in  Roe 
V.  Greiv  (2  Wils.  322),  supra,  does  not  in  general  apply  where 
the  superadded  words  of  limitation  are  not  a  mere  repetition  of  the 
prior  limitation,  but  create  a  different  estate  from  that  which  would 
arise  under  the  prior  limitation.  Thus,  under  a  devise  to  A.  for  hfe, 
remainder  to  the  issue  female  of  A.,  and  the  heirs  of  their  body 
{generally),  A.  takes  only  an  estate  for  life,  his  daughters  taking 
estates  in  tail  general  by  purchase.  Hamilton  v.  West,  10  Ir.  Eq. 
Rep.  75.  And  when  the  word  issue  is  used  in  such  limitations  as  we 
have  been  considering,  not  as  nomen  collectivum,  but  as  indicating  one 
person,  with  words  of  limitation  superadded,  the  parent  will  not  take 
an  estate  tail ;  as  if  the  limitation  be  to  A.  for  life,  with  remainder,  if 
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he  should  have  issue  male,  to  such  issue  male  and  his  heirs,  A.  takes 
an  estate  for  life  only  with  a  contingent  remainder  in  fee  to  his  issue 
male.  Loddington  v.  Kime,  1  Salk.  224 ;  see  Backhouse  v.  Wells,  10 
Mod.  181 ;  Montgomery  v.  Montgomery,  3  Jo.  &  L.  47,  57  ;  Richards 
V.  Davies,  13  C.  B.,  N.  S.  861. 

With  respect  to  personal  estate,  although  the  word  issue  may  be  a 
word  of  limitation  {ante,  p.  1391 ;  see  Lyun  v.  Mitchell,  1  Madd.  467  ; 
Ex  parte  Wynch,  5  D.,  M.  &  G.  188,  211),  it  will  not  always  be  so  con- 
strued where  the  first  taker  has  an  express  estate  for  life,  though  followed 
by  a  limitation  to  issue  or  issue  male,  with  a  gift  over  in  default  of  issue. 
lb.  Herrick  v.  Franklin,  L.  R.,  6  Eq.  593,  disapproving  of  Dunk  v. 
Fenner,  2  R.  &  Mv.  557,  and  restoring  the  rule  established  hj  Kniqlit 
V.  Ellis,  2  B.  C.  C.  570.  See  Comfort  v.  Brown,  10  Ch.  'D.  146, 
explaining  Herrick  v.  Franklin,  sup.  The  cases  of  Ait. -Gen.  v.  Bright, 
2  Ke.  57,  and  Jordan  v.  Loire,  6  Bea.  350,  which  are  similar  to  Dunk 
v.  Fenner,  sup.,  must  also  now  be  considered  as  questionable. 

The  construction  referred  to  in  the  preceding  decisions  will  not,  in 
cases  prior  to  the  1  Vict.  c.  26,  as  a  rule,  be  varied  where  the  words 
of  limitation  to  the  issue  simpliciter,  import  a  joint  tenancy  or  tenancy 
in  common,  with  a  gift  over  in  default  of  issue.  Thus,  under  a  devise 
to  A.  for  hfe,  with  remainder  to  and  amongst  his  issue,  and  in  default 
of  issue  over,  A.  takes  an  estate  tail.  Doe  v.  Applin,  4  T.  R.  82  ; 
Doe  V.  Cooper,  1  Ea.  229  ;  Tate  v.  Clarke,  1  Bea.  100 ;  see  Ex  parte 
Wynch,  5  D.,  M.  &  G.  188,  210 ;  Kavanagh  v.  Morland,  Kay,  16. 
So,  where  the  gift  over  is  in  default  of  issue  living  at  A.'s  death.  Doe 
V.  Rucastle,  8  C.  B.  876 ;  Rimington  v.  Cannon,  12  C.  B.  18.  So  if 
the  gift  is  to  A.  for  life,  remainder  to  his  issue  in  such  manner, 
shares,  &c.,  as  he  shall  appoint,  in  default  of  appointment  to  his 
issue  equally,  and  in  case  of  his  dying  without  issue  over.  Roddy  v. 
Fitzgerald,  6  H.  L.  C.  823.  In  Bradley  v.  Cartivright  (L.  R.,  2 
C.  P.  511,  523),  the  court  considered  that  in  Roddy  v.  Fitzgerald, 
sup.,  but  for  the  express  devise  over  to  the  issue  (indicated  by  the 
words  in  italics),  and  which  in  legal  effect  was  a  devise  to  them  for 
life  only  (the  will  being  before  the  1  Vict.  c.  26),  it  would  have  been 
held  that  A.  took  for  life  only.  Doe  v.  Burnsall,  6  T.  R.  30 ;  Doe  v. 
Elvey,  4  Ea.  313.  It  is  no  objection  to  the  application  of  the  rule 
that  there  is  no  gift  over  in  default  of  issue  (Tate  v.  Clarke,  1  Bea. 
100 ;  Jackson  v.  Calvert,  1  J.  &  H.  235),  unless  in  a  bequest  of 
leasehold  or  personal  estate,  in  which  case  the  first  gift  is  for  life 
only.     lb. 

But  if  under  the  limitation  the  issue  take  an  estate  i»/ee  as  tenants 
in  common,  the  parent  will  only  take  an  estate  for  life  with  contingent 
remainders  in  fee  to  the  issue.  Thus,  under  a  devise  to  A.  for  life, 
with  remainder  to  his  issue,  their  heirs  and  assigns  as  tenants  in 
common,  A.  takes  an  estate  for  life  only.  Greenivood  v.  Rothwell,  5 
M.  &  G.  628  ;  S.  C,  6  Bea.  492 ;  Slater  v.  Dangerfield,  15  M.  &  W. 
263.  So,  also,  under  a  devise  to  A.  for  life,  with  remainder  to  his 
issue  and  their  heirs,  in  such  shares  as  A.  should  appoint,  and  if  A. 
should  have  no  issue  who  should  attain  twenty-one,  over,  A.'s  children 
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take  an  estate  in  fee  in  remainder  at  twenty-one  in  default  of  appoint- 
ment. Lees  V.  Mosley,  1  Y.  &  C.  Ex.  589.  So  where,  following  the 
limitation  of  the  life  estate  to  A.,  there  is  a  limitation  to  the  issue  as 
A.  shall  appoint,  in  such  form  as  to  give  the  issue  the  fee  in  default 
of  appointment.  And  it  makes  no  difference  in  such  cases,  that  there 
is  a  gift  over  in  default  of  issue.  Hockley  v.  Mawhey,  3  B.  C.  C.  82  ; 
Crazier  v.  Crazier,  3  Dr.  &  War.  373 ;  Bradley  v.  Cartwright,  L.  K., 
2  C.  P.  511.  But  where  the  limitation  to  the  children  has  the  effect 
of  giving  them  life  estates  only,  the  gift  over  in  default  of  issue  will 
then  enlarge  the  life  estate  of  the  first  taker  to  an  estate  tail.  Kavanagh 
V.  Marland,  Kay,  16  ;  Hockley  v.  Mawhey,  3  B.  C.  C.  82  ;  Crazier  v. 
Crazier,  3  Dr.  &  W.  373 ;  see  Waodliouse  v.  Herrick,  1  K.  &  J.  352. 

And  although  there  may  be  no  Umitatian  to  the  issue  as  tenants  in 
common  in  fee,  yet  if  such  words  are  used  in  the  devise  as  would  pass 
the  fee  without  words  of  limitation,  for  instance  "  estate,"  or  the  like, 
it  would  seem  that  the  effect  is  the  same  as  if  express  words  of  limi- 
tation in  fee  had  been  used,  and  that  the  ancestor  will  only  take  an 
estate  for  life  and  the  issue  the  fee.  Montgomery  v.  Montgomery,  3 
J.  &  L.  47. 

The  learned  editors  of  Jarm.  on  Wills  deduced  the  following  rule 
on  this  point  from  the  authorities  : — That  where  words  of  distribution, 
together  with  words  which  would  carry  an  estate  in  fee  are  attached 
to  the  gift  to  the  issue,  the  ancestor  takes  an  estate  for  life  only,  and 
that  the  result  is  the  same,  whether  the  fee  is  given  by  the  usual 
technical  words,  or  by  implication  (2  Jarm.,  3rd  ed.,  417;  4th  ed., 
438  (3rd  rule) ),  a  proposition  which  is  cited  and  approved  of  in 
Bradley  v.  Cartwright,  L.  K.,  2  C.  P.  522;  see  also  Roddy  v.  Fitz- 
gerald, 6  H.  L.  C.  823,  862,  883.  In  Bradley  v.  Cartwright  (sup.), 
under  a  limitation  to  A.  for  life,  with  ultimate  remainder  to  certain 
children  of  the  testator,  as  A.  should  appoint  as  tenants  in  common  iu 
fee,  it  was  held  that  A.  having  power  to  appoint  the  fee,  the  children 
took  the  same  estate  in  default  of  appointment.     lb. 

With  reference  to  the  preceding  cases  in  which  it  has  been  held  that 
the  ancestor  took  an  estate  tail,  it  has  been  considered  that  as  now, 
under  the  1  Vict.  c.  26,  a  devise  to  issue  indefinitely  gives  them  the 
fee,  and  as  a  general  devise  carries  the  whole  of  the  testator's  interest, 
every  devise  since  the  act  by  a  testator  seised  in  fee  to  A.  for  life,  with 
remainder  to  his  issue  in  terms  directing  or  implying  distribution, 
would  give  A.  an  estate  for  life  only,  with  remainder  to  his  issue  in 
fee.  2  Jarm.  4th  ed.  p.  439.  As  regards  such  of  the  preceding  cases 
in  which  it  was  held  that  the  ancestor  took  an  estate  for  life  with 
remainder  to  his  issue  in  fee,  they  would  not  be  affected  by  the  1 
Vict.  c.  26. 

If,  from  other  parts  of  the  will,  it  appears  that  the  testator  intended 
to  use  the  word  issue  not  in  a  general  but  a  restricted  sense,  effect 
will  be  given  to  such  intention  accordingly.  Thus,  in  a  limitation  to 
the  issue  male  of  A.,  the  eldest  of  such  sons  to  be  preferred  to  the 
youngest,  A.  will  only  take  an  estate  for  life.  Mandeville  v.  Ld.  Car- 
rick,  3  Ridg.  P.  C.  352 ;  Farrant  v.  Nichols,  9  Bea.  327.     So,  under 
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a  devise  to  A.  for  life,  remainder  to  A.'s  issue  as  A.  should  appoint, 
provided  such  child  or  children  should  attain  twenty-one,  A.  takes  an 
estate  for  life  only  {Ryan  v.  Cowley,  t.  Sug.  LI.  &  G.  7  ;  see  Carter  v. 
Bentall,  2  Bea.  551;  see  also  Ellis  v.  Selby,  7  Sim.  352;  Peel 
V.  Catlow,  9  Sim.  372),  and  where  issue  are  substituted  for'  their 
parent,  the  word  "issue"  is  restricted  to  children  of  the  parent. 
Maynard  v.  Wright,  26  Bea.  285.  In  the  cases  just  cited  the  word 
issue  was  first  used,  followed  by  the  words  "  child  "  or  "  children."  It 
will  be  seen,  also,  that  where  these  latter  words  are  first  used,  followed 
by  the  words  "  issue  "  or  "  such  issue,"  that  a  referential  construction 
will  in  general  prevail  (see  In  re  Hopkins'  Trusts,  9  Ch.  D.  131), 
these  words  being  used  in  the  sense  of  children.  Post  Chans' 
XXVIII.  and  XXIX.  ^  ' 

When  the  words  "issue"  and  "children"  are  used  in  the 
same  will,  the  context  must  determine  in  what  sense  they  are  to 
be  understood  (Horsepool  v.  Watson,  3  Ves.  383  ;  see  E.  of  Orford  v. 
Churchill,  3  V.  &  B.  67  ;  Heath's  Settlement,  23  Bea.  193  ;  M'Greyo'r 
V.  M'Gregor,  1  D.,  F.  &  J.  63  ) ;  and  the  word  "  issue  "  may  ba  con- 
strued in  its  strict  sense  in  one  part  of  a  will,  and  in  the  sense  of  chil- 
dren in  another.  Re  Corrie,  32  Bea.  426.  So  in  a  deed.  In  re 
Warren's  Trusts,  26  Ch.  D.  208. 
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Before  1  Vict.  c.  26.]  Prior  to  the  1  Vict.  c.  26,  where  there  was 
no  reference  or  gift  to  sons,  children,  &c.,  a  devise  or  bequest  to  a 
person,  with  a  gift  over  in  the  event  of  his  dying  without  issue  (Spar- 
row V.  Shaw,  3  B.  P.  C.  120),  or  without  having  issue  [Cole  v.  Goble, 
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13  C.  B.  445),  was  held,  in  the  absence  of  controlling  words  indicat- 
ing a  contrary  intention,  to  refer  to  an  indefinite  failure  of  issue  at  any 
time,  and  not  at  the  death  of  such  person,  whether  the  words  were  con- 
tained in  a  devise  of  real,  or  bequest  of  personal  estate,  and  under  such 
words  the  devisee  took  an  estate  tail  in  realty,  and  the  legatee  took  an 
absolute  interest  in  personalty.  There  was  an  exception  to  the  general 
rule,  where  the  testator  referred  to  his  own  issue.  This  was  held  to 
mean  issue  living  at  his  death,  in  default  of  such  issue  the  gift  over 
took  effect.  French  v.  Caddell,  3  B.  P.  C.  257  ;  Bagot  v.  Legqe,  10 
Jur.,  N.  S.  994 ;  and  'see  Bryden  v.  Willett,  L.  E.,  7  Eq.  472.  It 
was  immaterial  where  the  words  "  dying  without  issue"  imported  an 
indefinite  failure  of  issue,  whether  the  preceding  limitation  was  in  fee 
{Doe  V.  Ellis,  9  Ea.  382;  see  Forrest  y.  Whiteivay,  3  Ex.  367),  or  for 
life.  Pa7T  V.  Swindels,  4  Buss.  283  ;  Machell  v.  Weeding,  8  Sim.  4 ; 
Bowen  v.  Lewis,  9  App.  C.  890.  In  the  first  case  the  fee  was  cut 
down  to  an  estate  tail ;  in  the  second  the  estate  for  life  was  enlarged  to 
an  estate  tail.  When  the  gift  was  of  personal  estate,  the  legatee  took 
absolutely.  Campbell  v.  Harding,  2  R.  &  My.  390  ;  2  CI.  &  F.  421 ; 
Webster  v.  Parr,  26  Bea.  236 ;  Fisher  v.  Webster,  L.  R.,  14  Eq.  283. 
Where  the  words  were  "  die  leaving  no  issue,"  or  "  without  leaving 
issue,"  they  were  construed  with  reference  to  real  estate  to  mean  au 
indefinite  failure  of  issue  {Doe  v.  Ewart,  7  A.  &  E.  636),  but  with 
reference  to  personal  estate,  including  chattels  real  and  realty  directed 
to  be  sold,  to  mean  a  failure  at  the  death.  Forth  v.  Chapman,  1 
P.  W.  663;  Andree  v.  Ward,  1  Buss.  260;  see  Greenway  v.  Green- 
tvay,  2  D.,  F.  &  J.  128.  Therefore,  under  a  gift  to  A.  absolutely, 
and  if  he  should  die  leaving  no  issue  over,  A.  took  an  estate  tail  in 
realty,  and  an  estate  in  personalty  not  absolute,  but  subject  to  be 
defeated  if  he  left  no  issue  living  at  his  death,  in  which  event  it  went 
to  the  legatee  over.  Andree  v.  Ward,  1  Buss.  260.  A  settlement 
by  deed  on  A.,  at  twenty-one,  his  heirs  and  assigns,  but  if  he  should  die 
without  lawful  issue  over,  gives  A.  the  fee  at  twenty-one  absolutely. 
Olivant  v.  Wright,  9  Ch.  D.  646.  As  vidll  be  seen,  post.  Chap.  XXIX., 
if  in  a  limitation  or  gift  to  one  person  there  is,  before  or  after,  a  limita- 
tion or  gift  to  his  children  or  to  the  children  of  any  other  person  with 
a  gift  over  in  default  "of  issue  "  or  "  such  issue,"  the  word  issue  will 
receive  a  referential  construction,  and  will  be  construed  to  mean  such 
children  as  are  mentioned  in  the  prior  limitation  or  gift. 

Words  used  in  a  restricted  Sense.]  In  many  cases  where  the  first 
limitation  created  an  estate  in  fee,  with  a  gift  over  on  the  devisee 
dying  without  issue,  such  dying  without  issue  being  coupled  with 
another  contingency,  it  was  held  that  the  devisee  took,  not  an  estate 
tail,  but  an  estate  in  fee,  with  an  executory  devise  over,  taking  effect 
on  his  dying  without  issue  living  at  his  death,  and,  on  the  other  con- 
tingency happening.  Thus,  under  a  limitation  to  A.  in  fee,  and  if  he 
should  die  under  twenty-one,  and  without  issue,  or  if  of  age  unmarried, 
or  if  married,  without  issue,  to  B.,  A.  took  an  estate  in  fee  with  an 
executory  devise  over  to  B.  on  A.  dying  under  age,  or  if  of  age,  with- 
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out  issue,  living  at  his  death.  Doe  v.  Johnson,  8  Ex.  81.  And  this 
principle  would  seem  to  extend  to  all  cases  in  which  a  dying  without 
issue  is  coupled  with  an  event  or  contingency  personal  to  the  indi- 
vidual, as  in  Doe  v.  Johnson,  sup.  See  2  Jarm.  4th  ed.  506.  The 
restrictive  construction  was  applied  also,  where  from  the  context  it  was 
plain  that  death  without  issue  meant  at  the  death  of  the  devisee,  as 
where  the  gift  over  had  reference  to  persons  surviving  him.  Green- 
toood  V.  Verdon,  1  K.  &  J.  74 ;  see  Doe  v.  Wetton,  2  B.  &  P.  324. 
As  to  a  devise  over  if  A.  should  die  without  "  heirs  of  his  body  " 
living  at  his  death,  the  prior  limitation  being  in  fee  or  for  life,  see 
Coltsmann  v.  Coltsmann,  L.  K.,  3  H.  L.  C.  121.  See  as  to  person- 
alty, Martin  v.  Long,  2  Ver.  151 ;  Monteith  v.  Nicholson,  2  Ke.  719. 
This  restrictive  construction  was  held  to  be  applicable  also,  where, 
following  a  devise  in  fee  to  a  person,  there  was  a  gift  over  if  he  should 
leave  no  issue  at  or  on  his  decease,  without  issue.     Ex  parte  Davies, 

2  Sim.,  N.  S.  114;  Parker  v.  Birks,  1  K.  &  J.  156  ;  comp.  Broad- 
hurst  V.  Morris,  2  B.  &  Ad.  1.     See  Coltsmann  v.  Coltsmann  (L.  K., 

3  H.  L.  C.  121),  where  the  devise  was  in  effect  the  same,  the  words 
"  heirs  of  the  body  "  being  used  instead  of  issue. 

So  where  all  the  devises  over  were  of  life  estates.  B,oe  v.  Jeffery,  7 
T.  E.  589  ;  Trafford  v.  Boehm,  3  Atk.  449  ;  see  Barloio  v.  Salter,  17 
Ves.  479  ;  Lepine  v.  Ferard,  2  E.  &  My.  378 ;  Doe  v.  Ewart,  7  A.  & 
E.  636,  661.  The  result  being,  that  in  such  cases  where  the  first 
Umitation  was  in  fee,  the  devisee  was  held  to  take  an  estate  in  fee  with 
an  executory  devise  over  on  his  dying  without  issue  living  at  his  death. 
When  the  first  limitation  was  to  A.  in  words  creating  an  estate  tail, 
with  a  gift  over  on  his  dying  without  issue  living  at  his  death,  the 
first  estate  was  not  abridged  by  the  subsequent  limitation.  Doe  v. 
Rucastle,  8  C.  B.  876 ;  see  Marshall  v.  Grime,  28  Bea.  375.  When 
the  prior  limitation  was  for  life,  vrith  a  gift  over  in  default  of  the 
devisee  dying  without  issue,  or  heirs  of  his  body  living  at  his  death, 
the  gift  over  was  contingent  upon  there  being  no  issue  or  heirs  of  the 
body  then  liviag.     Coltsmrinn  v.  Coltsmann,  L.  E.,  3  H.  L.  C.  121. 

There  is  a  class  of  cases  in  which  the  word  "issue  "  is  construed 
to  mean  "  children,  &c.,"  the  reference  to  the  latter  word  in  a  prior 
or  subsequent  part  of  the  will  showing  that  the  word  "issue"  must 
not  receive  its  usual  meaning,  but  be  construed  with  reference  to  such 
prior  or  subsequent  part.  In  such  cases  under  this  referential  con- 
struction issue  will  mean  the  class  of  issue  previously  or  subsequently 
mentioned.  Thus,  in  a  gift  to  the  child  and  children  of  A.,  and  if  he 
should  die  without  issue  of  his  body  over,  "  issue  "  will,  in  general, 
receive  this  referential  construction,  and  be  construed  to  mean 
children.  Att.-Gen.  v.  Bayley,  2  B.  C.  C.  553  ;  Doe  v.  Lyde,  1  T.  E. 
593  ;  see  Malcolm  v.  Taylor,  2  E.  &  My.  416.  This  subject  will  be 
further  considered  in  Chap.  XXIX.  And  although  there  was  no  refer- 
ence to  children,  still  the  context  might  show  that  the  words  "die 
without,  or  without  leaving  issue,"  meant,  die  without  having  or 
having  had  children.  Bryden  v.  Willett,  L.  E.,  7  Eq.  472 ;  but  cons, 
as  to  this  case,  the  observations  contra  of  James,  V.-C,  in   In  re 
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Watson's  Trusts,  L.  E.,  10  Eq.  36.  See  Carter  t.  Bentall,  2  Bea. 
551 ;  In  re  Hopkins'  Trusts,  9  Ch.  D.  131 ;  and  White  v.  Higlit,  12 
Ch.  D.,  -post,  p.  1401. 

Under  a  gift  to  A.,  and  if  he  die  without  issue  over,  A.  takes  an 
absolute  interest  in  personalty,  subject  to  be  divested  if  he  die  without 
issue.  DoivUng  v.  Doivling,  L.  R.,  1  Ch.  612.  But  if  he  leave  issue, 
there  is  no  implied  gift  to  the  issue  in  such  a  case  {Ih. ;  Neighbour  v. 
Thurloiu,  28  Bea.  83)  ;  nor  is  there  to  children,  if  that  word  be  used 
instead  of  issue.  Lee  v.  Busk,  2  D.,  M.  &  G.  810  ;  Dowlinc/  v.  Doir- 
ling,  L.  E.,  1  Ch.  612.  The  case  of  Ex  parte  Rogers,  2  Madd.  449, 
is  contra,  but  seems  to  be  overruled.  And  where  the  gift  over  is,  if 
A.  die  without  issue  living  to  attain  a  particular  age  as  twenty-one, 
there  is  no  implied  gift  to  such  issue  though  living  to  attain  that  age. 
Ee  Hayton,  10  L.  T.,  N.  S.  336. 

1  Vict.  c.  26.]  Now,  in  any  devise  or  bequest  of  real  or  personal 
estate,  the  words  "  die  without  issue,"  or  "die  without  leaving  issue," 
or  "  having  no  issue,"  or  any  other  words  which  may  import  either  a 
want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at  his  death, 
or  an  indefinite  failure  of  his  issue,  shall  be  construed  to  mean  a  want 
or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death  of  such 
person,  and  not  an  indefinite  failure  of  his  issue,  unless  a  contrary 
intention  shall  appear  by  the  will,  by  reason  of  such  person  having  a 
prior  estate  tail  or  of  a  preceding  gift,  being  without  any  implication 
arising  from  such  words,  a  limitation  of  an  estate  tail  to  such  person 
or  issue  or  otherwise.  The  act  is  not  to  extend  to  cases  where  such 
words  as  aforesaid  import  if  no  issue  described  in  a  preceding  gift 
shall  be  born,  or  if  there  shall  be  no  issue  who  shall  live  to  attain  the 
age,  or  otherwise  answer  the  description  required  for  obtaining  a 
vested  estate  by  a  preceding  gift  to  such  issue  (s.  29). 

This  section  has  no  application  to  cases  in  which  the  words  "dying 
without  issue  "  are  coupled  with  other  words,  such  as  "  dying  under 
twenty-one,"  which  additional  words  modify  their  meaning.  Morris 
V.  Morris,  17  Bea.  198.  Thus,  under  a  devise  to  A.  in  fee,  if  he 
should  die  without  issue  or  (which  was  read  and)  under  twenty-one, 
over,  it  was  held  that  A.  on  attaining  twenty-one  became  absolutely 
entitled.  lb.  The  cases  previously  cited,  in  which  the  words  '"  die 
without  issue,"  &c.  were  used  in  the  restricted  sense,  and  not  in  the 
sense  of  an  indefinite  failure  of  issue,  would  still  be  authorities.  In 
Greenway  v.  Greemvay  (2  D.,  F.  &  J.  128),  the  testator  by  will,  since 
the  1  Vict.  c.  26,  gave  his  real  and  personal  estate  in  trust  as  to  the 
income  for  A.  and  13.,  or  the  heirs  of  their  bodies,  and  if  either  should 
die  leaving  heirs  of  his  body,  his  share  should  descend  to  such  heirs, 
if  both  should  die  without  issue  to  the  testator's  nearest  of  kin,  it  was 
held  that  "  or  "  should  be  read  "  and,"  and  that  A.  and  B.  took  the 
real  estate  as  tenants  in  common  in  tail,  with  cross-remainders  in  tail, 
and  that  as  to  the  personal  estate  it  was  effectually  given  over  to  the 
next  of  kin  in  the  event  of  A.  and  B.  dying  without  issue  living 
at  their  respective  deaths.     The  29th  section  applies  where  the  words 
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are  "  die  without  issue  or  without  leaving  issue,"  and  similar  ambiguous 
expressions,  but  not  where  the  gift  over  is  on  failure  of  "  heirs  male  of 
the  body."     Daicson  v.  Small,  L.  K.,  9  Ch.  651. 

The  Conveyancing  Act,  1882,  45  cC  46  Vict.  c.  39.J  By  s.  10 
(1)  of  this  act,  where  there  is  a  person  entitled  to  land  for  an  estate 
in  fee,  or  for  a  term  of  years  absolute  or  determinable  on  life,  or  for 
term  of  life,  viith  an  executory  limitation  over  on  default  or  failure  of 
all  or  any  of  his  issue,  whether  within  or  at  a?ii/  specified  period  or 
time  or  not,  that  executory  limitation  shall  be  or  become  void  and 
incapable  of  takinf/  effect,  if  and  as  soon  as  there  is  living  any  issue 
who  has  attained  the  age  of  twenty-one  years,  of  the  class  on  default 
or  failure  whereof  the  limitation  over  was  to  take  eifect.  (2.)  This 
section  applies  only  where  the  executory  limitation  is  contained  in  an 
instrument  coming  into  operation  after  the  commencement  of  this 
act  (1  Jan.,  1883). 

In  cases  prior  to  this  act  the  effect  has  been  stated  in  the  pre- 
ceding part  of  this  chapter,  of  words  following  an  estate  in  fee  or 
for  life  importing  an  indefinite  failure  of  issue,  which  under  the  old 
law  gave,  in  general,  an  estate  tail  to  the  donee  in  fee  or  for  life. 
The  act  1  Vict.  c.  26,  s.  29,  restricts  in  general  the  indefinite  failure 
of  issue  to  issue  in  the  lifetime  or  at  the  death.  It  remains  to  be 
considered .  what  is  the  effect  of  the  Conveyancing  Act,  1882,  s.  10. 
There  is  not,  it  is  believed,  any  decision  or  judicial  opinion  upon 
it.  There  must  be,  under  this  section :  1.  A  person  entitled  to 
land.  2.  He  must  have  the  fee,  or  a  term,  or  life  estate.  3. 
There  must  be  an  executory  limitation  over  on  default  or  failure 
of  his  issue,  whether  within  a  specified  time  or  not.  4.  Which 
limitation  is  to  fail  as  soon  as  any  issue  attains  twenty-one.  The 
section  does  not  apply  in  terms  to  an  estate  tail.  In  many  cases 
which  have  been  referred  to  in  this  chapter  and  in  some 
other  parts  of  this  title,  the  effect  to  be  given  to  a  conditional 
limitation  over  on  failure  of  issue  has  been  considered.  In  many 
cases  the  ultimate  estates  to  be  taken  by  the  first  taker  and  his 
issue,  if  any,  and  of  those  claiming  under  the  gift  over,  have  de- 
pended upon  this,  whether,  viz.,  there  is  issue  living  at  his  death 
or  not.  So  that,  in  effect,  the  interests  of  the  respective  parties 
could  not  be  ascertained  until  the  death  of  the  first  taker.  In  all 
such  cases  now  it  is  considered  that  the  question  will  be,  is  there 
any  issue  of  the  kind  named  who  has  attained  twenty-one  ?  If  so  the 
limitation  over  on  default  or  failure  of  issue  is  gone,  and  the  first 
estate,  whatever  it  may  be,  remains  absolute.  Questions  may  pos- 
sibly arise  as  to  the  effect  of  this  section  upon  limitations  subject 
to  the  old  law  in  which  an  estate  in  fee  was  reduced,  and  an  estate 
for  life  enlarged,  to  an  estate  tail,  when  followed  by  a  gift  over  in 
default  or  failure  of  issue  indefinitely.  Questions  may  also  arise  as  to 
the  effect  of  this  section  on  the  1  Vict.  c.  26,  s.  29. 
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Devise  of  Real  Estate.']  In  Chap.  XXVIII.  the  construction  of 
the  words  "  die  without  issue,"  and  words  of  similar  import,  has 
been  considered.  When  the  expression  is  in  default  of  "issue,"  or 
"  such  issue,"  having  reference  to  objects  named  in  another  part  of 
the  will,  the  construction  depends  in  general  upon  such  other  part. 
Thus  in  a  devise  of  real  estate  to  A.  for  life,  with  remainder  to  his 
children,  sons,  &c.,  followed  by  a  gift  over  in  default  or  on  failure  of 
such  issue,  or  issue  as  aforesaid  {Walker  v.  Petchell,  1  C.  B.  652), 
issue  will  in  general  mean  the  issue  of  the  particular  class  or  kind 
referred  to  in  the  prior  devise.  In  such  cases,  when  the  limitation  is 
of  real  estate,  A.  will  take  an  estate  for  life  only,  and  the  children, 
estates  according  to  the  superadded  words  of  limitation.  Thus,  if 
the  devise  be  to  the  children  and  their  heirs  they  will  take  an  estate 
in  fee ;  if  there  are  no  children,  the  gift  over  takes  effect  (Doe  v. 
Perryn,  3  T.  R.  484  ;  Foster  v.  Hayes,  4  E.  &  B.  717) ;  if  to  them  in 
tail,  the  children,  if  any,  take  estates  tail ;  if  none,  or  if  the  issue 
inheritable  under  the  entail  fail,  the  gift  over  takes  effect.  Doe  v. 
Ld.  Mulgrave,  5  T.  R.  320.  If  to  them  for  life,  they  will  take  Hfe 
estates,  subject  to  which  the  gift  over  will  take  effect.  Hay  v.  Coven- 
try, 3  T.  R.  83 ;  Foster  v.  Romney,  11  Ea.  594 ;  Re  Pollard,  11  W. 
R.  1083.  So  if  there  is  a  devise  to  A.,  and  if  he  should  die  without 
issue  over,  but  with  power,  if  he  has  children,  to  make  a  will  of  the 
property  to  them,  A.  will  take  an  estate  for  life.  Eastwood  v.  Avison, 
L.  R.,  4  Ex.  141.  In  this  case  the  objects  (children)  were  mentioned 
after  the  condition  of  dying  without  issue. 

Sometimes  the  estate  in  fee  given  to  the  children  will  be  cut  down 
to  an  estate  tail  where  the  language  of  the  testator  shows  that  he 
intended  the  children  to  take  in  succession,  as  where  he  devises  to  A. 
for  life,  remainder  to  his  first  and  other  sons  and  their  heirs  ;  and  for 
want  of  such  issue  over,  the  sons  take  estates  tail  in  succession. 
Lewis  V.  Waters,  6  Ea.  336  ;  see  Kershaw  v.  Kershaw,  3  E.  &  B.  845 ; 
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Doe  Y.  Taylor,  10  Q.  B.  718.  And  if  the  words  are  in  default  or 
failure  of  issue  (not  such  issue)  following  a  gift  to  children,  &c.,  the 
same  referential  construction  will  in  general  prevail.  As  in  a  devise 
to  A.  for  life,  remainder  to  his  children  equally  and  their  heirs ;  if  he 
should  die  without  issue  over,  A.  takes  an  estate  for  life,  with  contin- 
gent remainders  to  his  children  in  fee.  Ooodright  v.  Dunham,  1 
Doug.  264 ;  see  Malcolm  v.  Taylor,  2  R.  &  My."  416 ;  Cormack  v. 
Copous,  17  Bea.  397  ;  see  Re  Sanders'  Trusts,  L.  R.,  1  Eq.  675.  So, 
where  the  limitation  is  to  A.  for  life,  remainder  to  his  sons  succes- 
sively in  tail  male,  remainder  to  his  daughters  in  fee,  and  in  default 
of  such  issue,  over,  A.  takes  an  estate  for  life  only.  Baker  v.  Tucker, 
3  H.  L.  C.  106. 

And,  where  the  words  are,  if  A.  should  die  without  leaving  issue 
following  such  limitations,  they  will  have  the  same  referential  construc- 
tion. Tarhuck  Y.Tarbuck,4:  L.J.,  Ch.,N.S.129  ;  see  DoeY.Diiesbury, 
8  M.  &  W.  514  ;  and  as  to  Tarhuck  v.  Tarhuck  {sup.)  as  an  authority, 
see  Brookman  v.  Smith,  L.  R.,  6  Ex.  291. 

In  such  cases,  however,  if  there  are  no  children  but  issue  of 
A.  living  at  his  decease,  the  court  will  not  adopt  the  strict  refer- 
ential construction  by  which  the  gift  over  would  take  effect,  and 
the  interests  of  the  issue  be  defeated,  but  will  construe  the  word 
issue  in  its  larger  sense  to  prevent  such  a  result.  Ex  parte 
Hooper,  1  Drew.  264;  see  Westwood  v.  Southey,  2  Sim.,  N.  S.  192; 
Pride  v.  Fooks,  3D.  &  J.  252.  And  where  the  devise  to  the 
children  is  coupled  with  a  contingency,  for  instance,  their  attaining 
a  particular  age,  with  a  gift  over  in  case  of  the  death  of  the  parent 
without  leaving  issue,  the  gift  over  will  not  take  effect  if  a  child 
survive  the  parent,  though  it  may  die  under  the  prescribed  age. 
Doe  V.  Lucraft,  8  Bing.  386. 

Where  a  testator  devised  to  his  daughter  for  life,  remainder  to  his 
granddaughter,  and  after  her  decease  without  leaving  any  issue  over, 
it  was  held  that  the  granddaughter  took  an  absolute  vested  interest,  as 
she  had  had  a  child  which  predeceased  her,  without  "  leaving  "  being 
read  as  without  "  having  had."  Jlliite  v.  Hight,  12  Ch.  D.  751 ;  cons, 
the  case  and  the  observations  upon  it,  2  Jarm.  Wills,  4th  ed.  p.  825. 

When  there  are  gifts  to  certain  members  of  a  class,  with  a  gift  over 
on  failure  of  the  entire  class,  if  it  be  clear  that  the  whole  of  the  class 
were  not  to  take,  the  gift  over  will  be  construed  to  take  effect  upon 
failure  of  that  description  of  the  class  who  were  to  take.  And,  on  the 
other  hand,  if  it  appears  that  all  the  class  were  intended  to  take, 
although  some  only  are  enumerated,  and  the  gift  over  is  on  failure  of 
the  whole  class,  the  court  will  adopt  such  a  construction  as  will  extend 
the  benefit  in  the  best  way  the  law  will  permit  to  the  whole  class. 
See  per  Lord  Cottenham   in  ElUcomhe  v.  Gompertz,  3  M.    &   C. 

127, 151. 

Thus,  under  a  devise  to  A.  for  life,  remamder  to  his  first  son  m  tail, 
and  so  on  to  the  sixth  son  (stopping  there),  with  a  devise  over,  if  A. 
should  die  without  issue  male,  A.  will  take  an  estate  tail  in  remainder, 
subject  to  the  prior  limitations  in  tail,  for  if  there  were  sons,  other 
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than  those  named,  they  could  only  take  by  giving  the  parent  such  estate 
tail  in  remainder.  Langley  v.  Baldinn,  1  Eq.  Ca.  Ab.  185,  pi.  29 ; 
Doe  Y.  Halley,  8  T.  E.  5  ;  see  Doe  v.  Gallini,  3  A.  &  E.  340 ; 
Forsbrook  v.  Forshrook,  L.  R.,  3  Ch.  93,  98;  Hampton  v.  Holman, 
5  Ch.  D.  183. 

Thus  the  estates  expressly  given  were  not  disturbed,  but  it  was  held 
that  an  estate  tail  must  be  given  to  the  parent  to  let  in  the  issue  not 
particularly  mentioned.  Upon  the  same  principle,  where,  following  a 
life  estate  to  A.,  life  estates  only  are  given  to  his  children  with  a  gift 
over  in  default  of  A.'s  issue,  A.  will  take  an  estate  tail  in  remainder, 
subject  to  the  life  estates  of  his  children.  Parr  v.  Sivindels,  4  Russ. 
283  ;  Towns  v.  Wentworth,  11  Moo.  P.  C.  C.  526,  646. 

Issue  in  Bequests  of  Personal  Estate.^  In  bequests  of  personal 
estate,  also,  where  the  gift  is  to  children,  sons,  &c.,  folloiced  by  a  gift 
over  in  default  of  issue  or  such  issue,  issue  will  in  general  mean  sucli 
children,  &c.,  as  are  referred  to  in  the  prior  bequest.  Thus,  under  ii 
gift  to  A.  for  life,  and  if  he  should  have  any  children  to  them,  but  if 
he  should  die  without  issue  over,  A.  takes  a  life  interest  only,  and  his 
children,  if  any,  absolutely  after  his  death  ;  if  none,  the  gift  over 
takes  effect.  Maddox  v.  Staines,  2  P.  W.  421 ;  Robinson  v.  Hunt, 
4  Bea.  450.  So,  where  there  is  a  gift  to  A.  for  life,  with  remainder  to 
his  children,  but  if  he  should  die  vidthout  issue  over,  issue  will  be 
construed  to  mean  children,  the  issue,  viz.,  before  referred  to.  Cor- 
mack  V.  Copous,  17  Bea.  397 ;  Sanders'  Trusts,  L.  R.,  1  Eq.  675 ; 
Merceron's  Trusts,  4  Ch.  D.  182.  In  these  cases  the  primary 
limitation  was  in  favour  of  children  who  took  immediate  vested 
interests.  If  there  was  a  child,  there  could  be  no  other  issue  to  take  ; 
the  child  (or  children)  would  take  the  whole.  The  intention  of  the 
testator,  therefore,  was  effectuated  by  construing  the  word  issue  as 
children.  But  in  cases  where  there  may  be  a  child  who  does  not  take 
an  immediate  vested  interest,  for  instance,  where  the  gift  is  to  children 
who  attain  twenty-one,  and  a  child  happens  to  die  under  that  age  but 
leaving  issue,  the  words  "  in  default  of  issue  or  such  issue,"  will  be 
construed  in  their  larger  sense,  so  as  to  defeat  the  gift  over.  See  ante, 
p.  1401 ;  Westii-ood  v.  Southey,  2  Sim.,  N.  S.  202,  203  ;  Madden  v. 
Ikin,  2  Dr.  &  Sm.  213 ;  Pride  v.  Fooks,  3  De  G.  &  J.  252 ;  and 
comp.  Malcolm  v.  Taylor,  2  R.  &  My.  416. 
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Family — Neji  of  Kin.]  Sometimes  the  word  family  has  been  held 
too  vague  and  uncertain  for  the  court  to  give  effect  to  it,  as  in  a  bequest 
of  leaseholds  to  A.  for  ever,  hoping  he  will  continue  them  in  the  family. 
Harland  v.  Trigg,  1  B.  C.  C.  142.  So,  in  a  bequest  of  residuary 
personalty  to  be  equally  divided  between  daughters,  their  husbands, 
and  families.  RohinsotiY.  Waddelow,  8  Sim.  134;  butseePrt;7.»i.son',s 
Trusts,  1  Sim.  N.  S.  242,  246,  and  the  cases  post.  But  in  devises  of 
real  estate  the  word  is  frequently  construed  to  mean  heir  {Wright  \. 
Atkyns,  17  Ves.  255  ;  see  Griffiths  v.  Evan,  5  Bea.  241),  or  heirs  of 
the  body.  Lucas  v.  Goldsmid,  29  Bea.  657.  In  bequests  of  personal 
estate  the  word  is  frequently  construed  to  mean  next  of  kin.  Whit.' 
v.  Briggs,  2  Ph.  583  ;  see  C'narys  v.  Cohnnn,  9  Ves.  319.  In  some 
cases  it  will  mean  children,  and  this  is  the  primary  meaning  of  tlio 
word  with  reference  to  personal  estate  [Wood  v.  Wood,  3  Hn.  G5)  ; 
and  it  frequently  has  that  meaning  when  used  in  connection  with  real 
estate.  Burt  v.  Hellyar,  L.  R.,  14  Eq.  160.  In  Barnes  v.  I'atcJi 
(8  Ves.  604),  the  testator  gave  his  estate,  comprising  realty  and 
personalty,  to  his  brothers'  and  sisters'  families  ;  it  was  held,  that  the 
children  of  every  brother  and  sister  were  entitled  equally  per  capita. 
See  Reay  v.  Rawlinson,  29  Bea.  88;  Pigg  v.  Clarke,  3  Ch.  D.  672. 
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As  to  the  construction  of  the  words  "  elder  or  younger  branches  "  of 
a  family,  see  Doe  v.  Frost,  3  B.  &  Al.  546 ;  Doe  y.  Fleming,  2  C, 
M.  &  R.  638. 

A  gift  or  limitation  to  the  next  of  kin  simpliciter  is  construed  to 
mean  the  nearest  of  kin  or  nearest  blood  relations  of  the  testator, 
irrespective  of  the  Statutes  of  Distribution  (Elmsley  v.  Young,  2  M.  &  K. 
780  ;  TVithy  v.  Mangles,  10  CI.  &  F.  215) ;  and  the  expression  next  of 
kin  in  blood  means  nearest  of  kin,  or  nearest  blood  relations,  and  not 
according  to  the  statute.  Halton  v.  Foster,  L.  E.,  3  Ch.  505.  There 
must  be  an  express  reference  to  the  statute,  otherwise  the  nearest  in 
blood  will  be  entitled.  lb.,  p.  507.  As  to  a  bequest  to  next  of  kin, 
ex  -parte  paternd  or  maternd,  see  Say  v.  Creed,  5  Ha.  580 ;  Sayer  v. 
Bradly,  5  H.  L.  C.  873.  But  if  the  gift  or  limitation  is  to  the  next 
of  kin  legally  entitled,  or  as  they  would  be  entitled  under  the  Statute  of 
Distributions,  they  will  take  as  they  would  have  taken  under  that 
statute,  not  as  joint  tenants,  but  as  if  there  had  been  an  intestacy. 
Bidlock  V.  Downes,  9  H.  L.  C.  1.  In  re  Greenwood  (3  Giff.  390), 
however,  it  was  held  that  the  next  of  kin  took  as  joint  tenants ;  but 
Bidlock  V.  Downes  {sup.)  was  not  cited.  See  Banking's  Trusts,  L.  R., 
6  Eq.  601.  Where  there  is  a  direction  that  certain  persons  named  by 
the  testator  shall  not  share  as  next  of  kin  in  any  property  of  which  he 
may  die  intestate,  those  forming  the  class  of  next  of  kin  other  than 
those  named  will  take.  Bund  v.  Green,  12  Ch.  D.  819.  See  White 
V.  Springett,  L.  R.,  4  Ch.  300.  Husband  and  wife  are  not  of  kin  to 
each  other,  and  cannot  take  when  the  gift  is  to  the  next  of  kin  as 
under  an  intestacy  {Garrick  v.  Ld.  Camden,  14  Ves.  372) ;  or  next 
of  kin  according  to  the  statute.  Cholmondeley  v.  Ld.  Ashburton, 
6  Bea.  86 ;  see,  however,  Holloway  v.  Radcliffe,  23  Bea.  163 ;  Ash  v. 
Ash,  33  Bea.  187.  But  the  wife  will  be  entitled  where  the  gift  is  to 
persons  who  would  be  entitled  under  the  statute  in  case  of  the  testator's 
intestacy.  Jenkins  v.  Gower,  2  Coll.  637.  But  a  husband  would  not 
in  such  a  case.     Milne  v.  Gilbart,  5  D.,  M.  &  G.  510. 

Nearest  of  kin  by  ivay  of  heirship  in  a  devise  of  real  estate  means 
the  testator's  heir,  though  he  may  not  be  nearest  of  kin.  Williams 
V.  Ashton,  1  J.  &  H.  115.  As  to  nearest  of  kin  in  the  male  line,  see 
Sayer  v.  Bradly,  5  H.  L.  0.  873.  When  the  subject-matter  of  the 
devise  is  real  estate,  it  would  seem  that  the  next  of  kin  take  as  joint 
tenants  if  there  is  no  reference,  direct  or  implied,  to  the  statute;  if 
there  is  such  a  reference  they  take  as  tenants  in  common  {Lucas  v. 
Brandreth,  28  Bea.  274,  on  a  settlement) ;  and  under  a  settlement 
they  will  take  for  life  only  if  there  are  no  words  of  inheritance.     Ih. 

Prima  facie  "the  meaning  of  next  of  kin  is  next  of  kin  at  the 
death  of  the  person  whose  next  of  kin  is  spoken  of."  Per  Lord  Cran- 
worth,  L.J.,  Gundry  v.  Pinniger,  1  D.,  M.  &  G.  506.  Thus,  when 
the  bequest  is  to  the  next  of  kin  of  the  testator,  the  death  of  the 
testator  is,  in  general,  the  period  when  the  persons  entitled  are 
ascertained,  although  there  may  be  prior  interests,  as  estates  for  life, 
given  to  other  persons.  Harringtons.  Harte,  1  Cox,  131.  So,  where 
it  is  to  the  next  of  kin  according  to  the  statute.     Michell  v.  Bridges, 
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13  W.  E.  200 ;  Harrison  v.  Harrison,  28  Bea.  21.  And  this  con- 
struction will  prevail,  although  following  a  life  estate  there  is  a  gift  to 
a  class,  and,  if  none,  then  to  the  persons  who  would  then  he  entitled  to 
administer.  Cable  v.  Cable,  16  Bea.  507  ;  Bullock  v.  Downes, 
9  H.  L.  C.  1  ;  Mortimore  v.  Mortimore,  4  App.  C.  448  ;  S.  C,  nom. 
Mortimer  v.  Slater,  7  Ch.  D.  322  ;  see  Moss  v.  Dunlop,  Johns.  490  ; 
Fletcher  v.  Fletcher,  3  D.,  F.  &  J.  775.  But  otherwise  when  the 
context  requires  that  the  word  "  then  "  should  be  referred  to  the  death 
of  the  tenant  for  life.  Wharton  v.  Barker,  4  K.  &  J.  483 ;  Horn  \. 
Coleman,  1  Sm.  &  Q.  169 ;  Sturge  and  G.  W.  R.  Co.,  19  Ch.  D.  444. 

If  the  distribution  is  postponed  and  directed  to  be  made  amongst 
the  next  of  kin  living  at  a  particular  period  after  the  testator's  death, 
this  means  next  of  kin  living  at  his  death  and  who  survive  the 
specified  period.  Sjnnk  v.  Lewis,  3  B.  G.  C.  355.  The  general  rule 
will  not  prevail  where  a  contrary  intention  is  indicated,  that  the  class 
should  be  ascertained  at  some  other  period  than  the  testator's  death, 
for  instance,  at  the  death  of  the  tenant  for  life.  Lees  v.  Massey,  3  D., 
F.  &  J.  113,  per  L.  C. ;  Re  Greenwood,  3  Giff.  390.  Under  a  trust 
for  the  next  of  kin  of  another  person  as  A.,  who  predeceases  the 
testator,  it  vests  in  such  of  them  as  were  the  next  of  kin  of  A.  at  his 
death,  and  who  survive  the  testator.  Vaux  v.  Henderson,  1  J.  &  W. 
388,  n.  (c);  see  Ham's  Trust, '2.  Sim.,  N.  S.  106;  Wharton  y.  Barker, 
4  K.  &  J.  483,  502.  But  in  such  a  case,  if  A.  survive  the  testator, 
the  next  of  kin  of  A.  at  his  death  will  be  the  persons  entitled. 
Gundi-y  v.  Pinniger,  1  D.,  M.  &  G.  502.  And  if  the  bequest  be  to 
the  relations  of  a  person  with  a  power  to  him  to  select,  and  he  makes 
no  selection,  this  is  a  gift  to  his  next  of  kin.  Cruwys  v.  Colman, 
9  Ves.  319. 

Where  there  was  a  bequest  after  the  death  of  the  testator's  wife 
"to  his  children  then  living  or  their  heirs,"  and  some  of  his  children 
were  dead  at  the  date  of  his  ^^ill,  others  survived  him,  but  died  in  the 
lifetime  of  his  wife,  and  others  survived  her,  it  was  held  that  the  word 
"heu-s"  was  to  be  construed  as  statutory  next  of  kin,  and  that  the 
next  of  kin  of  those  children  who  predeceased  the  testator,  and  of 
those  who  survived  him  and  predeceased  his  wife,  were  entitled  to 
share  with  the  children  who  survived  her ;  the  next  of  kin  of  the 
children  predeceasing  the  testator  being  ascertained  at  his  death,  and 
the  next  of  kin  of  those  surviving  him  at  the  time  of  the  respective 
deaths  of  such  children.  Re  Philps,  L.  K.,  7  Eq.  151 ;  see  Wingjield 
V.  Wingiield,  9  Ch.  D.  668.  When  the  gift  is  to  the  next  of  kin, 
preceded  by  a  gift  of  a  life  or  other  interest  to  the  person  who  happens 
to  be  one  of  the  next  of  kin  {Holloway  v.  Holloway,  5  ^"es.  399  ; 
Bullock  V.  Downes,  9  H.  L.  C.  1),  or  sole  next  of  kin,  he  will  never- 
theless, in  general,  be  entitled  as  such  next  of  kin,  and  as  answering 
the  description  of  the  person  to  whom  the  property  is  ultimately 
given.  Re  Barber,  1  Sm.  &  G.  118 ;  Lee  v.  Lee,  1  Dr.  &  Sm.  85. 
The  cases  of  Jones  v.  Colbeck  (8  Ves.  38) ;  Briden  v.  Hewlett, 
(2  M.  &  K.  90),  and  Butler  v.  Bushnell  (3  M.  &  K.  232),  are  contra, 
but  are  not  followed.     This  rule,  however,  will  not  apply  if  it  be  clear 
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that  the  testator  intended  to  except  such  sole  next  of  kin  from  the  gift 
to  the  next  of  kin  generally.  Bi7-d  y.  Wood,  2  S.  &  S.  400 ;  corrected 
in  2  M.  &  K.  86,  89 ;  White  v.  Springett,  L.  R.,  4  Ch.  300. 

Executors,  Administrators,  Legal  Representatives,  cfec.J  A  limita- 
tion or  bequest  of  personal  estate  to  A.,  his  executors,  administrators 
or  assigns  {Anderson  v.  Dawson,  15  Ves.  536),  or  to  A.  and  his  legal 
personal  representatives  {Taylor  v.  Beverley,  1  Coll.  108,  116  ;  Smith 
Y.  Barnehy,  2  Coll.  728),  or  legal  or  personal  representatives  {Price  v. 
Strange,  6  Madd.  159  ;  Saherton  v.  Slceels,  1  E.  &  My.  587 ;  Alger  v. 
Parrott,  L.  R.,  3  Eq.  328),  will  vest  the  absolute  interest  in  A.  -where 
there  are  no  other  controlling  words.  And  a  gift  to  the  "  representa- 
tives "  of  a  person  means  pnH!(?.  facie  a  gift  to  his  executors  or  ad- 
ministrators, and  they  will  hold  it  as  part  of  the  estate  which  they 
represent.     lie  Henderson,  28  Bea.  656 ;  and  see  Hames  v.  Hames, 

2  Ke.  646  ;  Daniel  v.  Dudley,  1  Ph.  1  (cases  on  settlements).  Tre- 
theivy  V.  Helyar,  4  Ch.  D.  53.  So,  if  a  person  appoints  under  a  power 
to  his  own  executors  or  administrators,  this  makes  the  appointed 
property  part  of  his  own  personal  estate.     Mackenzie  v.  Mackenzie, 

3  Mac.  &  G.  559.  But  an  ultimate  limitation  to  next  personal 
representatives  means  nearest  of  kin.     Stockdale  v.  Nicholson,  L.  E., 

4  Eq.  359  ;  comp.  Gryll's  Trusts,  L.  E.,  6  Eq.  589.  In  such  cases 
it  makes  no  difference  in  the  construction,  in  general,  that  *  life  estate 
is  in  the  first  instance  limited  to  a  person,  followed  by  a  limitation  to 
his  executors,  administrators  and  assigns  or  legal  representatives,  &3. 
Holloway  v.  Clarkson,  2  Ha.  521 ;  Page  v.  Soper,  11  Ha.  321 ;  Wehh 
V.  Sadler,  L.  R.,  8  Ch.  419.  The  cases  oi  Buhner  v.  Jay  (3  M.  &  K. 
197),  and  Palin  v.  Hills  (1  M.  &  K.  470),  are  opposed  to  some  of 
those  cited  above  ;  but  the  former  was  questioned  in  Daniel  v.  Dudley 
{sup.),  and  the  latter  in  Long  v.  Watkinson  (17  Bea.  471).  See 
Briggs  v.  Upton,  L.  R.,  7  Ch.  376,  on  a  settlement ;  Allen  v.  Thorp, 
7  Bea.  72. 

Executors  or  administrators,  as  such,  may,  however,  where  the  words 
executors  or  administrators  are  not  used  as  words  of  limitation,  take 
property  under  a  devise  or  bequest,  in  which  case  they  will  hold  it  in 
general  as  part  of  the  estate  of  the  person  whose  executors  or  adminis- 
trators they  are.  Stocks  v.  Dodsley,  1  Ke.  325  ;  Andrew  v.  Andrew, 
1  Coll.  686  ;  Collier  v.  Squire,  3  Euss.  467,  on  a  settlement.  So, 
where  the  bequest  is  to  A.,  and  in  case  of  his  death  to  his  executors 
or  administrators.  Long  v.  Watkinson,  17  Bea.  471.  So,  in  general, 
where  the  bequest  is  to  the  representatives  or  legal  representatives  of 
a  person  {Re  Henderson,  28  Bea.  656  ;  Re  Turner,  2  Dr.  &  S.  501), 
or  to  a  class  or  their  representatives.  Chapman  v.  Chapman,  33  Bea. 
556.  Even  real  estate  so  given  is  to  be  held  as  part  of  the  personal 
estate  of  the  person  whom  the  executors  or  administrators  represent. 
Dixon  V.  Dixon,  24  Bea.  129. 

When,  however,  the  words  executors  or  administrators  are  not  words 
of  limitation,  and  an  intention  can  be  collected  that  they  are  not  to 
take  as  part  of  the  personal  estate  of  the  person  whom  they  legally 
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represent,  effect  will  be  given  to  such  intention  accordingly,  and,  in 
general,  in  favour  of  the  next  of  kin.  Thus,  where  the  bequest  v?as 
to  A.,  and  in  case  of  his  death  before  the  testator  to  the  legal  repre- 
sentatives of  A.,  his  next  of  kin  were  held  entitled.  Bridge  v.  Abbot, 
3  B.  C.  C.  224.  The  construction  that  the  word  "  representatives  " 
does  not  mean  executors  or  administrators,  but  next  of  kin,  is  applied 
in  general  where  there  is  no  prior  life  estate  preceding  the  gift  to  a 
person  or  his  representatives.  In  such  cases,  when  the  gift  is  imme- 
diate, the  word  is  in  general  construed  to  mean  next  of  kin.  See  Ee 
Crairford,  2  Drew.  230,  242.  But  the  distinction  between  such  gifts 
as  being  immediate,  or  subject  to  a  prior  life  estate,  is  not  a  conclusive 
test ;  for  although  the  gift  may  be  of  the  latter  description,  the  context 
may  show  an  intention  that  the  words  "  legal,  &c.,  representatives  " 
should  mean  next  of  kin,  as  where  the  gift  is  to  them  equally,  share 
and  share  alike.  King  v.  Cleaveland,  4  De  G.  &  J.  477  ;  see  as  to  the 
words  in  italics,  ib.,  pp.  482,  487 ;  and  see  Smith  v.  Palmer,  7  Ha. 
225  ;  Thompson  v.  Wliitelock,  4  De  G.  &  J.  490  ;  Re  Grylls,  L.  R., 
6  Eq.  589. 

Under  a  bequest  to  the  testator's  legal  personal  representatives,  &.i 
if  the  same  had  to  be  paid  under  the  statute,  the  class  to  take  is  ascer- 
tained at  the  testator's  death,  and  the  members  of  it  take  according  to 
the  statute.  Holloicay  v.  Radclijf'c,  23  Bea.  168.  A  gift  to  "  persons 
hereinafter  appointed  executors  "  in  equal  shares  is  a  gift  to  them  as 
individuals  and  beneficially.  Hoare  v.  Osborne,  10  Jur.,  N.  S.  883  ; 
Re  Henshaiv,  ib.  837  ;  see  Harrison  v.  Harrison,  ib.  611,  where  there 
was  ]io  disposition  of  the  residue,  but  the  executors  were  held  to  take 
beneficially.  See  contra  in  a  settlement  where  the  words  were /or  their 
oicn  use  and  benefit.  Hames  v.  Hanies,  2  Ke.  646.  When  it  appears 
from  the  will  that  the  gift  to  the  executors  is  to  enable  them  to  per- 
form some  trust,  though  none  is  declared,  or  it  is  too  uncertain  for 
the  court  to  act  upon,  they  will  not  take  beneficially.  Barrs  v. 
Fewkes,  2  H.  &  M.  60 ;  see  Shepherd  v.  Xottidge,  2  J.  &  H.  766. 
Where  the  words  of  the  will  were,  "  I  make  my  nephew  A.  my  sole 
executor,"  it  was  held,  upon  the  context,  that  A.  was  not  entitled 
beneficially.    Julcr  v.  Jider,  29  Bea.  34.     See  the  cases,  ante,  p.  281. 

Relations — Descendants— Offspring.]  A  gift  to  relations  {Roach 
V.  Hammond,  Pr.  Ch.  401),  or  relation  {Pijot  v.Pyot,  1  Ves.  sen.  837), 
is  construed  to  mean  to  the  next  of  kin  according  to  the  Statute  of 
Distributions ;  and  this  rule  even  extends  to  real  estate  {Lees  v. 
Massey,  3  D.,  F.  &  J.  113),  but  may  be  qualified  if  relations  of  a 
particular  name  are  mentioned,  who  will  then  be  let  in,  although  not 
entitled  under  the  statute.  Greenwood  v.  Greenwood,  1  B.  C.  C.  32,  n. 
The  Statute  of  Distributions  ascertains  the  objects  and  regulates  the 
proportions  in  which  they  take  per  stirpes  and  noi  per  capita.  Ante, 
p.  283.  But  this  is  not  ordinarily  the  case  under  gifts  to  relations. 
Thus,  for  example,  each  of  the  children  of  a  deceased  brother  will  take 
the  same  as  a  living  brother.  See  Att.-Gen.  v.  Doyley,  7  Yes.  58,  n. 
Pope  V.  Whitcombe  (3  Mer.  689),  as  reported,  is  co7itra,  but  is  inaccu- 
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rate.  See  Finch  v.  Hollingsivorth,  21  Bea.  112  ;  Sug.  Pow.,  8tli  ed., 
660.  And  all  will  take  in  general  as  joint  tenants.  Eagles  y.  Le 
Breton,  L.  E.,  15  Eq.  148,  best  reported  42  L.  J.,  Ch.  362.  But  a 
gift  to  be  distributed  "  to  my  relatives,  share  and  share  alike,  as  the 
law  directs,"  means  a  distribution  under  the  Statute  of  Distributions, 
per  stirpes  and  not  per  capita.  Fielden  v.  Ashworth,  L.  E.,  20  Eq. 
410.  See  Hibbert  v.  Hibbert,  L.  E.,  15  Eq.  372,  in  which  blood  rela- 
tions only  were  held  entitled. 

A  gift  to  near  relations  is  construed  in  the  same  way  as  a  gift  to 
relations.  Whithorne  v.  Harris,  2  Ves.  sen.  527.  But  a  gift  to  nearest 
relations  is  construed  like  a  gift  to  nearest  of  kin,  ante,  p.  1404. 
Smith  V.  Campbell,  19  Ves.  400.  Although  under  a  gift  to  "  next 
relations,  as  sisters,  nephews  and  nieces,"  the  next  of  kin  were  held 
to  take  pursuant  to  the  statute,  by  which  also  the  distribution  was 
held  to  be  regulated.     Stamp  t.  Cooke,  1  Cox,  234. 

Under  a  bequest  to  such  relations  of  the  testator  as  survive  a  tenant 
for  life,  the  testator's  only  brothers  living  at  the  death  of  the  tenant 
for  life  will  take  to  the  exclusion  of  representatives  of  the  testator's 
brothers  who  survived  him  but  predeceased  the  tenant  for  life.  Bishop 
v.  Cappel,  1  De  G.  &  S.  411.  Eelations  by  blood  or  marriage  will 
include  those  who  are  married  to  relations.  Devisme  v.  Mellish,  5 
Ves.  529  ;  see  Frogley  v.  Phillips,  30  Bea.  168 ;  aff.  7  Jur.,  N.  S. 
349.  A  gift  to  deserving  or  poor  relations  will,  in  general,  receive  the 
same  construction  as  a  gift  to  relations.  Widmore  v.  Woodroffe,  Amb. 
636.  But  a  gift  to  poor  relations  may  be  charitable.  Att.-Gen.  v. 
Price,  17  Ves.  371 ;  Gillam  v.  Taylor,  L.  E.,  16  Eq.  581.  The  class 
is  to  be  ascertained,  it  has  been  held,  at  the  death  of  the  tenant  for 
life,  if  there  be  one,  and  not  at  the  death  of  the  testator,  as  in  the  case 
of  other  gifts  to  his  next  of  kin.  Tiffin  v.  Longman,  15  Bea.  275. 
But  the  construction  adopted  in  Tiffin  v.  Longman  {sup.),  seems  ex-  - 
ceptional.  Under  a  gift  to  relations  the  class  is,  in  general,  ascer- 
tained at  the  death  of  the  testator.  Eagles  v.  Le  Breton,  L.  E.,  15 
Eq.  148.  The  head  note  in  this  case  is  correct ;  there  is  an  error  in 
the  report  of  the  judgment. 

In  a  will,  the  word  "  descendants  "  'prima  facie  comprises  issue  of 
every  degree.  Crosley  v.  Clare,  3  Sw.  320,  n. ;  see  Best  v.  Stonehewer, 
2  D.,  J.  &  S.  537.  Such  persons  take  per  capita,  where  the  gift  is  to 
them  equally  (Crosley  v.  Clare,  sup. ;  Butler  v.  Stratton,  3  B.  C.  C. 
367) ;  unless  the  context  shows  that  they  were  intended  to  take  per 
stirpes,  as  where  the  gift  is  to  descendants  or  representatives.  Row- 
land V.  Oorsuch,  2  Cox,  187.  See  as  to  a  bequest  to  the  descendants 
of  various  persons  per  stirpes,  and  not  per  capita,  Robinson  v.  Shep- 
herd, 10  Jur.,  N.  S.  53  ;  Gibson  v.  E'isher,  L.  E.,  5  Eq.  51 ;  also  Re 
Orton,  L.  E.,  3  Eq.  375.  In  Jones  v.  Torin  (6  Sim.  255),  under  a 
bequest  to  the  children  of  A.  or  their  descendants,  the  children  were 
held  absolutely  entitled.  Under  a  gift  to  a  class  and  their  descendants 
per  stirpes  (subject  to  a  life  estate),  those  of  the  class  living  at  the 
time  of  distribution  are  entitled,  and  the  issue  (if  any)  of  such  as  are 
then  dead,  by  substitution.     Dick  v.  Lacy,  8  Bea.  214.     A  gift  to 
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descendants  who  may  need  assistance  may  be  charitable.  Gillam  v. 
Taylor,  L.  R.,  16  Eq.  581. 

The  construction  of  the  words  "pec  stirpes"  or  "according  to 
stocks  "  in  gifts  to  classes  has  been  considered  in  some  recent  deci- 
sions. In  Robinson  v.  Shepherd  (4  D.  J.  &  S.  131),  the  bequest  was 
to  the  descendants  of  brothers  and  sisters,  such  descendants  to  share 
per  stirpes  and  not  per  capita.  It  was  held  that  the  brothers  and 
sisters  were  not  the  stirpes,  but  the  descendants  themselves  arranged 
inter  se  according  to  the  principle  of  families,  not  individuals.  Ac- 
cording to  this  principle,  it  would  seem  that  if  there  had  been  a  son, 
grandson  and  great-grandson  only  of  brothers  or  sisters,  living,  each 
would  take  one-third.  In  Gibson  v.  Fisher  (L.  R.,  5  Eq.  51),  the 
bequest  was  equally  amongst  the  descendants  of  the  brothers  and 
sisters  of  A.  living  at  the  testator's  death  (the  head  note  on  this  point 
is  incorrect;  see  the  bequest,  p.  51).  In  substance,  therefore,  the  gift 
was  the  same  as  in  Robinson  v.  Shepherd  (4  D.  J.  &  S.  131).  Lord 
Eomilly,  M.R.,  held,  that  the  brothers  and  sisters  living  &t  the  testa- 
tor's death  (four  in  all)  were  to  be  looked  upon  as  the  stocks,  and  that 
the  fund  was  to  be  divided  into  fourths,  the  descendants  of  each  brother 
and  sister  taking  per  stirpes  throughout  the  whole  line  of  descendants. 
See  the  judgment  and  decree,  pp.  58,  59,  showing  in  what  way  the 
distribution  was  to  be  made.  In  Re  Wilson  (24  Ch.  D.  664),  the 
bequest  was  (on  the  determination  of  a  life  interest)  to  such  of  tes- 
tator's cousins  then  living  and  the  issue  then  living  of  deceased 
cousins,  at  certain  ages,  in  a  course  of  distribution  according  to  the 
stocks,  and  not  according  to  the  number  of  individuals.  It  was  held 
that  the  "  stocks  "  were  the  deceased  cousins  themselves  {ib.  p.  667), 
and  that  the  words  "  according  to  the  stocks  "  were  applicable  to  the 
descendants  of  cousins  {ib.  p.  668).  There  was  at  the  period  of  dis- 
tribution one  living  cousin  and  fifteen  deceased  cousins.  The  fund 
was  directed  to  be  divided  into  sixteen  shares,  one  to  be  given  to  the 
living  cousin  and  the  residue  to  the  descendants  of  the  other  cousins 
per  stirpes,  running  through  every  descent.  See  ib.jp.  668.  There 
is  a  distinction  between  the  forms  of  bequest  in  the  last  cited  case  and 
the  two  prior  ones,  and  the  first  of  these,  while  it  is  opposed  by  Gib- 
son V.  Fisher  (sup.),  is  quite  consistent  with  In  re  Wilson  (sup.). 

Under  a  gift  to  the  children  of  A.  equally,  the  descendants  (if  any) 
of  those  who  may  have  died  being  entitled  to  the  benefit  which  their 
deceased  parent  would  have  received  had  he  or  she  been  living,  the 
word  descendants  was  held  to  be  used  in  its  ordinary  unrestricted 
sense,  they  taking  per  stirpes.  Ralph  v.  Carrick,  11  Ch.  D.  873 ;  see 
Ross  V.  Ross,  20  B^ea.  645. 

A  gift  to  ofi'spring  is  prima  facie  a  gift  to  issue  (see  Thompson  v. 
Beasley,  3  Drew.  7) ;  and  a  gift  to  a  person  and  his  lawful  offspring 
is  prima  facie'  a  gift  to  him  and  his  issue,  and  vests  personalty  in  him 
absolutely.  Young  v.  Davies,  2  Dr.  &  Sm.  167 ;  9  Jur.,  N.  S.  399. 
Like  the  word  "'  issue,"  however,  the  context  may  show  that  the  word 
"  offspring  "  is  to  be  understood  as  meaning  children.  Lister  v.  Tidd, 
29  Bea.  618. 
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Real  Estate.]  As  to  the  nature  of  cross  remainders,  see  ante, 
p.  618.  In  Atkinson  v.  Barton,  3  D.  F.  &  J.  339,  Turner,  L.  J., 
stated  the  principle  on  which  cross  remainders  are  implied  as  follows 
(p.  346) :  "  The  court  upon  examining  the  will,  finds  that  there  has  been 
some  omission,  and  it  therefore  introduces,  by  implication,  such  estates 
as  are  necessary  to  supply  the  omission,  having  regard  in  so  doing  to  the 
manifest  intention  of  the  testator  appearing  by  his  will."  ....  "  Cross 
remainders  are  to  be  implied  or  not  to  be  implied  according  to  the  inten- 
tion. The  circumstance  of  such  remainders  having  been  created  between 
the  same  parties  in  particular  events  is  a  circumstance  to  be  weighed 
in  determining  the  intention,  but  is  not  decisive  upon  it."  The 
decision  in  this  case  was  varied  on  appeal  to  the  House  of  Lords. 
Nom.  Atkinson  v.  Holtby,  10  H.  L.  C.  313,  but  the  above  statement 
of  the  principle  was  not  affected,  and  it  was  adopted  by  Lord 
Hatherley  in  lie  Clark,  32  L.  J.,  Ch.  625.  Cross  remainders  may  arise 
by  implication  in  a  will,  though  not,  in  general,  in  a  deed,  unless  the 
trusts  are  executory.  See  ante,  p.  618,  Edwards  v.  Alliston,  4  Russ. 
78  ;  Doe  v.  Birkhead,  4  Ex.  110,  on  a  deed. 

The  proper  function  of  cross  remainders  or  limitations  is,  not  to 
divest  any  estate  or  interest,  but  to  supply  the  gap  left  by  the  testator 
in  the  limitations.  Re  Clark,  32  L.  J.,  Ch.  525.  This  shows  the 
distinction  between  limitations  to  several  as  tenants  in  common  tre /ee, 
with  a  devise  over,  for  instance,  if  all  die  under  age,  and  a  similar 
limitation  to  several  as  tenants  in  common  in  tail.  In  the  former  case, 
on  the  death  of  any  one  under  age,  his  heirs  will  take  until  it  can  be 
ascertained  whether  the  contingency  will  happen  or  not ;  and  cross 
remainders  will  not  be  implied.     2  Jarm.  4th  ed.  556. 

Under  a  devise  to  three  persons  as  tenants  in  common  in  tail,  and 
in  default  of  such  issue  of  any  of  them,  over,  cross  remainders  were 
implied,  and  "any,"  in  effect,  read  "all."  Powell  v.  Howells,  L.  R., 
3  Q.  B.  654  ;  see  Holmes  v.  Meynell,  T.  Raym.  452.  Cross  re- 
mainders will  be  implied  among  several  (Atherton  v.  Pye,  4  T.  R. 
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710 ;  Doe  v.  Wehh,  1  Taun.  234) ;  though  at  one  time  it  was  held 
that  they  would  not  be  among  more  than  two.  Gilbert  v.  Witty,  Cro. 
Jac.  655.  So  they  will  be  implied  where  the  limitation  is  to  the 
several  or  respective  issues  of  the  body,  or  to  the  heirs  of  their  re- 
spec^t^e  bodies,  and  for  want  of  such  issue  over  {Watson  v.  Foxon,  2 
Ea.  36),  though  it  was  formerly  considered  that  the  words  several  or 
respective  sufficed  to  negative  the  application  of  the  rule.  Davenport 
V.  Oldis,  1  Atk.  579.  It  would  seem,  indeed,  that  in  Livesey  v. 
Harding  (1  R.  &  My.  636),  it  was  considered  that  where  the  limita- 
tion was  to  two  in  tail  successively,  severally  or  respectively,  cross 
remainders  would  not  be  implied.  lb.  637.  But  as  to  this,  see  the 
observations,  2  Jarm.  4th  ed.  550.  So  cross  remainders  will  be 
implied  where  there  is  a  devise  to  several  and  their  issue,  with  benefit 
of  survivorship  among  the  issue  respectively  as  tenants  in  common. 
Cursham  v.  Newland,  4  M.  &  W.  101,  340.  So,  in  general,  where 
there  is  a  devise  to  a  class  or  classes,  or  stocks,  as  sons,  daughters,  &c. 
in  tail,  and  for  default  of,  or  want  of,  such  issue,  over.  Wright  v. 
Holford,  Cowp.  31 ;  Taaffe  v.  Conmee,  10  H.  L.  C.  64;  Hannaford 
V.  Hannaford,  L.  R.,  7  Q.  B.  116. 

The  rule  does  not  apply  when  there  is  an  express  and  special 
limitation  by  the  testator  himself.  Thus,  under  a  devise  of  White - 
acre  to  A.  and  her  heirs,  and  of  Blackacre  to  B.  and  her  heirs,  and  if 
B.  died  under  the  age  of  sixteen,  Blackacre  to  go  to  A.,  and  if  A.  died 
having  no  issue,  Whiteacre  to  go  to  B.,  and  if  both  died  having  no 
issue,  over,  and  B.  died,  haviiig  attained  sixteen,  but  without  issue, 
it  was  held  that  cross  limitations  were  not  to  be  implied,  and  that  A. 
was  not  entitled  to  Blackacre.  Clache's  Case,  Dy.  330  b  ;  see  Rabbeth 
V.  Squire,  4  De  G.  &  J.  406.  See  Atkinson  v.  Barton,  3  D.  F. 
&  J.  339 ;  Coates  v.  Hart,  3  D.  J.  &  S.  504.  •  But  an  express  limita- 
tion of  cross  remainders  in  one  event  will  not  preclude  the  court 
from  giving  cross  remainders  in  another ;  and  the  inequality  among 
devisees,  some  being  tenants  in  tail,  and  others  tenants  for  life,  with 
remainder  to  their  issue  in  tail,  is  no  objection  to  the  application  of 
the  rule.  Vanderplank  v.  King,  3  Ha.  1.  In  Atkinson  v.  Holtby 
(10  H.  L.  C.  313),  an  estate  was  devised  to  four  granddaughters  by 
name  for  their  respective  lives  in  equal  shares,  with  remainder  to 
trustees  to  preserve,  with  remainder  in  four  equal  shares,  to  the  use 
of  the  children  of  the  four  granddaughters  and  the  heirs  of  their 
bodies,  such  children  taking  their  mothers'  shares  as  tenants  in 
common  in  tail,  with  remainder  to  the  survivors  or  survivor  of  such 
children,  and  the  issue  of  their,  his  or  her  body  in  tail,  and  in  default  of 
issue,  over.  It  was  held,  that,  subject  to  the  limitation  in  favour  of 
the  four  several  granddaughters  for  their  lives,  and  for  their  children 
in  tail,  the  four  granddaughters  took  by  implication  estate  tail,  with 
cross  remainders  between  them  in  tail. 

Cross  remainders  will  be  implied,  if,  following  the  limitation  to 
several  in  tail,  the  testator  uses  the  words  "  with  remainder  "  over,  as 
to  A.  in  fee.  Doe  v.  Burville,  2  Ea.  47,  n.  "Where  the  words  are 
"  with  reversion,"  instead  of  remainder,  see  Pery  v.  White  (Cowp. 
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777),  and  the  observations  (2  Jarm.  4tli  ed.  553).  When  a  testator 
directs  his  trustees  to  execute  a  settlement,  with  limitations  to  his 
children  in  tail,  with  cross  remainders,  they  must  be  inserted,  not 
only  as  between  the  children,  but  as  between  the  families.  Home  v. 
Barton,  19  Ves.  898. 

Personal  Estate.]  "Where  there  is  an  absolute  gift  of  personalty  to 
two  or  more,  with  a  gift  over  in  the  event  of  all  dying  without  issue, 
if  the  gift  is  vested,  it  will  not  be  divested  unless  the  contingency 
strictly  happens,  upon  the  happening  of  which  it  is  to  be  divested, 
and  no  cross  limitations  or  bequests  will  be  implied.  Thus,  under  a 
gift  to  several  equally,  their  shares  to  be  paid  at  twenty-one  or 
marriage,  and  if  all  should  die  without  issue  before  the  shares  became 
payable,  over ;  cross  limitations  will  not  be  implied  on  the  death  of 
one  under  age  and  unmarried,  and  his  representatives  will  be  entitled  ab- 
solutely, if  the  contingency  does  not  happen ;  and  if  it  does  happen,  then 
until  it  does.  Skey  v.  Barnes,  3  Mer.  348  ■  see  Baxter  v.  Losh,  14  Bea. 
612 ;  Beaver  v.  Nowell,  25  Bea.  551 ;  comp.  Mackell  v.  Winter,  3  Ves. 
536  ;  Beamnan  v.  Stock,  2  Ba.  &  B.  406.  The  two  last  cases  cannot, 
it  would  seem,  be  relied  upon.  If  there  are  gifts  or  limitations  to  a 
class  for  their  lives,  with  remainder  to  their  children  or  issue,  and  a 
limitation  over,  if  all  of  the  class  should  die  without  such  children  or 
issue,  cross  limitations  will  be  implied.  Thus,  where  there  was  a 
gift  to  several  daughters  for  their  lives,  with  remainder  to  their 
children,  with  a  gift  over  if  all  the  daughters  should  die  without 
leaving  children,  cross  limitations  were  implied  between  the  daughters, 
one  daughter  having  died  without  leaving  children.  Be  Clark,  32 
L.  J.,  Ch.  525. 

In  Re  Ridge's  Trusts,  L.  E.,  7  Ch.  665,  the  income  of  the  residue 
was  given  upon  trust  equally  for  three  daughters  A.,  B.  and  C.  during 
their  respective  lives,  and  if  all  or  any  of  them  should  die  leaving 
issue,  to  pay  one-third  of  the  principal  amongst  the  issue  of  each 
daughter  so  dying  in  equal  shares  ;  and  if  only  one  such  daughter 
should  die  leaving  issue,  then  in  trust  to  pay  and  apply  the  whole 
residue  equally  amongst  the  issue  of  such  one  daughter ;  but  if  all 
the  daughters  should  die  without  leaving  issue,  then  over.  A.  died 
leaving  issue,  and  afterwards  B.  died  u'itlwut  leaving  issue.  It  was 
held  that  cross  limitations  were  to  be  implied  between  the  daughters 
and  their  families,  and  that  the  issue  of  each  daughter  were  for  all 
purposes  to  be  ascertained  at  her  own  death,  and  that  therefore  one 
moiety  of  B.'s  share  was  payable  to  the  issue  of  A.  living  at  her  (A.'s) 
death,  and  the  other  moiety  went  by  way  of  accretion  to  C.'s  original 
share.  In  In  re  Hudson,  20  Ch.  D.  406,  Kay,  J.,  observed  that  these 
rules  were  deducible  from  the  authorities  : — 

1.  Cross  executory  limitations  in  the  case  of  personal  estate,  Uke 
cross  remainders  of  real  estate,  are  only  implied  to  fill  up  a  hiatus  in 
the  limitations  which  seems  from  the  context  to  have  been  un- 
intentional. 2.  They  cannot  be  implied — as  cross  remainders  could 
not — to  divest  an  interest  given  by  the  will.     3.  The  existence  of 
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other  cross  limitations  between  different  persons  does  not  prevent  the 
implication.  4.  But  where  such  express  cross  limitations  are  in  favour 
of  the  persons  to  whom  the  implied  cross  remainders  would  convey  the 
property,  that  circumstance  is  of  weight  in  determining  the  intention. 
The  limitations  in  several  of  the  preceding  cases  have  been  stated 
somewhat  at  length,  otherwise  the  necessity  for  implying  cross 
remainders  or  limitations  would  not  have  been  apparent. 


CHAPTER  XXXII. 


OF  CHARGING  AND  EXONEEATING  EEAL  AND  PERSONAL. 
ESTATE  IN  RESPECT  OF  DEBTS  AND  LEGACIES. 


Of  Cliarg eg  on  Real  Estate    1413 

Debts  and  Legacies 1413 

Legacies    primarily    payable 

(mt  of  Personalty 1413 

DeMs    and    Legacies    in    one 

Charge    1414 

Legacies  alone  1414 

Legacies  followed  iy  direction 

to  convert  1414 

Exonera  tion  of  Personalty 1414 

Personal      Estate     primarily 

liable  1414 

Unless  express  Words  or  mani- 
fest Intent  contra 1415 

Pistinction  between  Peits  and 

Legacies 1415 

Pevise  on  Trust  to  Sell  and  Pay 

Pebts  insufficient  1415 

So  Charge  of  Pelts  1415 

Gift  of  Personalty  and  Realty 

in  Trust  for  Sale,  ^-c 1415 

Intention  to  exonerate 1415 

Cliarging   Estate  as  primary 

Fvnd  1415 

Or  to  pay  specified  Pebts   1416 

Exemption  enures  to  benefit  of 

Legatee  only 1416 

Oneration  of  Specific  Person- 
alty....,   1416 

Personalty  auxiliary  fund.. ....  1416 

Several  Estates  in  one  Mort- 
gage   1416 


Exoneration  of  Realty  or  speci- 
fically-bequeathed Personalty   ...  1416 

Where  Right  to  Exoneration 
exists  1416 

■Though Peri.ie .subject  to  Charge  1416 

Rule  applies  where  liability 
under  Covenant 1417 

Mu.it  be  Te.Hator's,  or  Ances- 
tor's, or  adopted  Debt 1417 

Covenant  for  Payment  on 
Transfer 1417 

Borrowing  and  Covenant  to 
Buy  the  whole  1417 

Procisivnsfor  Portions  1417 

Tenant  for  Life  raising  Money 
under  Power 1417 

17  ^-   18  Vict.  c.  113,  30  Si'  31  Vict. 

c.  69,  and  40  ^-  41  Viet.  c.  34 1417 

To  what  Statutes  to  apply 1418 

Copyholds  are  within 1418 

Leaseholds  by  40  ^-  41  Vict.  c.  34  1418 

Eguitable  Mortgage 1418 

I/ien  for  unpaid  Purchase- 
money  1418 

Heir  taking  by  Pescent  1418 

Contrary  Intention 1418 

Realty  and  Leaseholds    1420 

Estates  of  Intestates    1420 

Oneration  of  Realty  and  Personalty 
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Of  Charges  on  Real  Estate.]  Pecuniary  legacies,  like  debts,  are, 
as  a  general  rule,  payable  primarily  out  of  the  personal  estate  of  the 
testator,  although  in  case  of  a  deficiency  of  assets,  the  debts  are  first 
payable  {Greaves  v.  Powell,  2  Ver.  248 ;  Boughton  v.  Boughton,  1  H. 
L.  C.  406),  but  the  principles  of  the  decisions  as  to  debts  being  a 
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charge  on  real  estate  are,  for  the  most  part,  applicable  to  legacies. 
See  Wheeler  v.  Howell,  3  K.  &  J.  198.  It  has  already  been  men- 
tioned what  words  are  sufficient  to  charge  debts  on  real  estate,  ante, 
pp.  32,  33.  Where  legacies  are  coupled  with  debts  in  the  general 
charge  there  is  no  distinction  (save  in  respect  of  priority)  between 
them,  the  real  estate  is  liable  to  both.  Trott  v.  Vernon,  2  Ver.  708  ; 
see  Cross  v.  Kennington,  9  Bea.  150. 

So,  where  there  is  a  direction  that  debts  and  legacies  shall  be  paid, 
followed  by  a  devise  of  the  residue  of  the  real  and  personal  estate. 
Mirehouse  v.  Scaife,  2  M.  &  C.  695  ;  see  Francis  v.  Clemow,  Kay, 
435.  It  makes  no  difference  that  there  is  a  direction  that  the  debts 
and  legacies  shall  be  paid  by  the  executors.  Brooke  v.  Rooke,  3  Ch. 
D.  630. 

And  where  legacies  alone  are  mentioned,  followed  by  a  devise  of  the 
rest  or  residue  of  the  real  and  personal  estate,  the  legacies  will  be 
charged  upon  the  realty.  Cole  v.  Turner,  4  Euss.  376 ;  Greville  v. 
Broicne,  7  H.  L.  C.  689  ;  comp.  Bentley  v.  Oldfield,  19  Beav.  225  ; 
In  re  Bellis's  Trusts,  5  Ch.  D.  504 ;  the  case  of  Castle  v.  Gillett,  L. 
R.,  16  Eq.  580,  is  contra,  but  was  not  followed  in  Bray  v.  Stevens, 
12  Ch.  D.  162,  a  similar  case  to  Greville  \.  Browne,  sup.  See  Elliott  y. 
Dearsley,  16  Ch.  D.  322.  In  Gainsford  v.  Dunn,  L.  E.,  17  Eq.  405, 
Jessel,  M.E.,  observed  that  the  doctrine  of  Greville  v.  Browne,  sup., 
was  applicable  to  a  gift  of  legacies  followed  by  a  gift  of  the  residue  of 
all  the  property  of  the  testator,  and  property  over  which  he  had  a 
power  of  appointment,  though  the  power  was  special  and  non-exclu- 
sive ;  and  that  in  such  a  case  the  legacies  were  charged  on  property 
subject  to  the  power.  Legacies  are  charged  on  real  estate  if  they  are 
followed  by  a  direction  to  convert  the  real  estate,  and  that  the  proceeds 
shall  be  deemed  part  of  the  residuary  personalty;  notwithstanding  the 
residue  is  specifically  bequeathed.  Field  v.  Peckett,  29  Bea.  668 ; 
see  Kidney  v.  Coussmaker,  2  Ves.  jun.  267.  But  a  mere  charge  of 
legacies  on  the  real  or  personal  estate  generally  vsdll  not  of  itself  create 
a  charge  on  property  specifically  devised  or  bequeathed.  Spong  v. 
Spong,  3  Bli.,  N.  S.  84 ;  Conron  v.  Conron,  7  H.  L.  C.  168.  But 
otherwise,  where  there  is  a  charge  of  debts  and  legacies.  Maskell  v. 
Farrington,  8  Jur.,  N.  S.  1198.  A  direction  in  a  will  to  pay  debts 
out  of  rents  and  profits  of  real  estate  prima  facie  charges  the  debts  on 
the  corpus,  unless  the  will  contains  a  context  showing  that  annual 
rents  and  profits  only  are  meant.  Where  debts  are  charged  on  settled 
real  estate,  the  court,  in  determining  whether  the  debts  are  to  be 
raised  by  sale  or  mortgage,  will  give  greater  weight  to  the  wishes  of 
the  persons  whose  interests  in  the  estate  are  immediate,  than  to 
those  whose  interests  are  more  remote.  Metcalfe  v.  Hutchinson,  1 
Ch.  D,  691.  A  direction  that  executors  may  realize  such  part  of  the 
estate  as  they  think  right  to  pay  legacies,  applies  to  what  the  execu- 
tors take  as  such  and  not  to  realty.     In  re  Cameron,  26  Ch.  D.  19. 

•  Exoneration  of  Personalty.']    Prima  facie  the  personal  estate  is 
the  fund  out  of  which  the  debts,  funeral,  &c.  expenses,  and  general 
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pocuniary  legacies  are  to  be  paid.  There  must  be  express  words 
{Morrow  y.  Bush,  1  Cox,  185  ;  Young  v.  Young,  26  Bea.  522),  or 
manifest  intent,  to  exempt  the  personal  estate  from  this  primary 
liability.  D.  of  Ancaster  v.  Mayer,  1  B.  C.  C.  454 ;  Watson  v. 
Brickwood,  9  Ves.  447  ;  Bootle  v.  Blundell,  1  Mer.  193  ;  see  Whiel- 
don  V.  Spode,  15  Bea.  537  ;  Kelford  v.  Blaney,  31  Ch.  D.  56,  63,  per 
Lindley,  L.J. 

"Where  this  is  clearly  the  intention,  the  real  estate  must  first  be 
exhausted  before  recourse  is  had  to  the  personal  estate.  It  may  not 
be  unimportant  to  observe  that  debts,  however  charged  by  a  testator, 
must  certainly  be  paid.  The  testator  may  throw  them  primarily  upon 
one  fund,  but  failing  that  they  must  come  out  of  another  until  the 
estate  is  exhausted.  But  this  is  not  the  case  with  legacies.  In 
Allan  V.  Gott,  L.  R.,  7  Ch.  439,  443,  James,  L.J.,  observed  in  sub- 
stance, "  Legacies  do  not  stand  entirely  on  the  same  footing  as  debts. 
A  legacy  may  well  be  made  so  as  not  to  charge  personal  estate  at  all,  as 
when  an  estate  is  given  charged  with  an  annuity  or  sum  in  favour  of 
a  second  person.  In  that  case  the  annuity  or  sum  would  never  be  a 
legacy  in  respect  of  which  the  personal  estate  was  ever  charged  at  all, 
and  you  would  not  be  obliged  to  find  any  intention  to  exonerate  that 
which  was  never  onerated." 

A  mere  devise  upon  trust  to  sell  and  pay  debts,  &c.  out  of  the  pro- 
ceeds {Ld.  Inchiquin  v.  French,  1  Cox,  1 ;  Hancox  v.  Abbey,  11  Ves. 
186)  or  charge  of  debts,  &c.  on  lands  generally  or  part  of  them  {White 
V.  White,  2  Ver.  43 ;  see  Walker  v.  Hardwick,  1  M.  &  K.  396) ;  or 
upon  the  devisee  of  lands  {Bridgeman  v.  Dove,  3  Atk.  201),  or  devise 
of  lands  in  trust,  in  the  first  place,  to  pay  debts,  or  debts  and  funeral 
expenses,  followed  by  a  bequest  of  all  the  personal  estate,  not  merely 
of  the  residue,  will  not  exonerate  the  personalty  and  make  the  realty 
the  primary  fund.  Brummel  v.  Prothero,  3  Ves.  Ill ;  Aldridge  v. 
Ld.  Wallscourt,  1  Ba.  &  B.  312  ;  Tower  v.  Ld.  Rous,  18  Ves.  132  ; 
ColUs  v.  Robins,  1  De  G.  &  Sm.  131.  The  rule  that  a  charge  of 
debts  on  real  estate  does  not  of  itself  exonerate  the  personal  estate 
applies  to  a  case  where  a  charge  for  payment  of  debts  after  the 
grantor's  death  is  created  by  deed.  But  not  where  specific  personal 
estate  is  given  on  similar  trusts ;  in  such  a  case  the  specific  personal 
estate  will  be  the  primary  fund  for  the  payment  of  the  debts.  Trott 
V.  Buchanan,  28  Ch.  D.  446. 

On  the  other  hand,  where  there  was  a  bequest  of  the  entire  per- 
sonalty, followed  by  a  devise  of  realty  upon  trust  for  sale,  with  a 
direction  to  the  trustees  to  pay  out  of  the  proceeds  of  the  sale,  the 
debts,  funeral  and  testamentary  expenses,  and  legacies,  it  was  held 
that  the  real  estate  was  primarily  liable.  Greene  v.  Greene,  4  Madd. 
148 ;  Michell  v.  Michell,  5  Madd.  69  ;  Jones  v.  Bruce,  11  Sim.  221  ; 
Lance  v.  Aglionby,  27  Bea.  65  ;  Gilbertson  v.  Gilbertson,  34  Bea. 
354 ;  see  Kilford  v.  Blaney,  31  Ch.  D.  56.  And  the  same  construc- 
tion will  prevail  where  the  testator  chargas  his  real  estate  "  in  order 
that  the  personal  estate  may  come  clear  to  the  legatee  "  {March  v. 
Fowke,  Finch,  414),  or  charges  one  estate  as  a  "primary  fund,  with  the 
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payment  of  debts,  funeral  and  testamentary  expenses,  and  legacies, 
and  if  that  should  prove  deficient,  another  estate.  Dawes  v.  Scott,  5 
Euss.  32 ;  see  Forrest  v.  Prescott,  L.  E.,  10  Eq.  645.  ■  See  also 
Bootle  V.  Blundell  (1  Mer.  193),  in  which,  upon  the  construction  of 
a  very  complicated  will,  it  was  held  that  the  personal  estate  was 
exonerated. 

A  devise  upon  trust  to  raise  money  to  pay  specified  debts,  or  a 
charge  of  a  specified  debt  or  sum,  or  legacies,  on  particular  lands  will 
exonerate  the  personal  estate,  the  lands  being  sufi&cient.  Hancox  v. 
Abbey,  11  Yes.  179;  Coote  v.  Coote,  3  Jo.  &  L.  175;  see  Clutter- 
buck  V.  Clutterbuck,  1  M.  &  K.  15 ;  Welby  v.  Rockliffe,  1  E.  &  My. 
571 ;  Ion  v.  Ashton,  28  Bea.  379.  When  the  personalty  is  exempt, 
the  exemption  in  general  operates  in  favour  only  of  the  legatee  of  the 
personalty,  and  not  of  the  next  of  kin,  if  the  gift  to  the  legatee  should 
fail  {Waring  v.  Ward,  5  Ves.  670 ;  see  Dacre  v.  Patrickson,  1  Dr.  & 
Sm.  186),  unless  the  next  of  kin  take  in  the  first  instance,  there  being 
no  particular  bequest  and  no  legatee  named.  Milnes  v.  Slater,  8  Ves. 
295.  Nor  will  the  exemption  enure  to  the  benefit  of  those  who  take 
part  of  the  personalty  by  lapse.  Kilford  v.  Blaney,  31  Ch.  D.  56,  over- 
ruling Browne  v.  Groombridge,  4  Madd.  495. 

Upon  the  same  principle  that  realty  may  be  primarily  charged  to 
the  exoneration  of  personalty,  the  general  personal  estate  may  be 
exempt  or  made  an  auxiliary  fund  if  it  appears  that  the  testator 
intended  specific  personalty  should  be  charged  with  the  payment  of 
debts  and  legacies  {Gilbertson  v.  Gilbertson,  34  Bea.  354;  Coventry 
V.  Coventry,  2  Dr.  &  S.  470),  unless  there  is  a  residue  which  is  un- 
disposed of.  Holford  V.  Wood,  4  Ves.  78  ;  Heivett  v.  Snare,  1  De  G. 
&  S.  333  ;  Neivbegin  v.  Bell,  23  Bea.  386. 

Freeholds  and  leaseholds  comprised  in  one  mortgage  contribute 
rateably  unless  exonerated.  Evans  v.  Wyatt,  31  Bea.  217.  But  one 
estate  mortgaged  in  aid  of  another  is  not  liable  until  the  latter  is 
exhausted.     Stringer  v.  Harper,  26  Bea.  33. 

Exoneration  of  Realty  or  specifically-bequeathed  Personalty.] 
Prior  to  the  statutes  presently  noticed  the  devisee  of  real  or  legatee  of 
personal  estate,  affected  by  a  debt  or  liability  of  the  testator,  or,  if  not 
his  own,  adopted  by  him,  was  in  general,  entitled  to  have  such  in- 
cumbrance or  liability  discharged  out  of  the  personal  estate  of  the 
testator  not  specifically  bequeathed,  or  out  of  his  real  estate  liable  to 
the  payment  of  such  debt  or  liability.  Thus,  a  devise  of  lands  mort- 
gaged by  the  testator  entitled  the  devisee  to  have  the  mortgage 
discharged  out  of  the  general  personal  estate.  Gallon  v.  Hancock,  2 
Atk.  430  ;  Davies  v.  Bush,  4  Bli.,  N.  S.  305.  And  this  was  the  rule 
where  the  devise  was  subject  to  the  mortgage  (Serle  v.  St.  Eloy,  2 
P.  W.  386 ;  Bootle  v.  Blundell,  1  Mer.  193,  227  ;  Bickham  v.  Crutt- 
u-ell,  3  M.  &  C.  763  ;  see  Goodivin  v.  Lee,  1  K.  &  J.  377  ;  Neivhouse 
V.  Smith,  2  Sm.  &  G.  344),  but  not  where  the  devise  was  to  a  person, 
he  paying  the  mortgage.  Lockhart  v.  Hardy,  9  Bea.  379 ;  cons. 
Bridgeman  v.  Dove,  3  Atk.  201.     The  general  rule  applied  where  the 
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liability  arose  under  a  covenant  of  the  testator  relating  to  the  devised 
property,  for  instance,  a  covenant  to  build  where  there  was  a  direction 
to  pay  debts  out  of  the  personal  estate.  Marshall  v.  Holloioay,  5  Sim. 
196  ;  comp.  Fitzwilliams  v.  Kelly,  10  Ha.  266. 

For  the  rule  to  apply  the  liability  must  have  been  that  of  the 
testator  or  ancestor,  or  adopted  by  him  as  his  own.  Therefore,  where 
he  himself  took  by  devise  or  descent  an  incumbered  estate,  and  devised 
it,  his  devisee  would  not  have  been  entitled  to  have  the  incumbrance 
discharged  out  of  the  assets  of  the  testator,  though  he  had  charged 
his  estate  generally  with  the  payment  of  his  debts.  Lawson  v. 
Laivson,  3  B.  P.  C.  424.  And  although  an  estate  subject  to  a  prior 
mortgage  descended,  or  was  devised,  and  the  heir  or  devisee  gave  a 
bond  or  covenant  on  the  transfer  of  the  mortgage  for  payment  of  the 
mortgage  debt,  this  was  not  an  adoption  of  it  (Bagot  v.  Oughton,  1 
P.  W.  347  ;  Evelyn  v.  Evelyn,  2  P.  W.  664  ;  see  Hepivorth  v.  Hill, 
30  Bea.  476),  notwithstanding  there  was  a  new  proviso  for  redemp- 
tion. Hedges  v.  Hedges,  5  De  G.  &  Sm.  330.  But  it  was  held  that 
if  a  person  borrowed  a  sum  for  himself,  in  addition  to  the  existing 
debt,  and  covenanted  to  pay  the  ichole,  he  thereby  adopted  the  whole 
debt.  Townshend  v.  Mostyn,  26  Bea.  72.  So,  where  he  borrowed 
money  to  pay  off  the  old  mortgage  debt,  there  being  a  different  rate  of 
interest  and  new  proviso  for  redemption  reserved.  Barham  v.  S.  of 
Thanet,  3  M.  &  K.  607  ;  see  Bagot  v.  Bagot,  34  Bea.  134. 

If  a  mortgagor  devised  the  mortgaged  estate,  and  made  the  devisee 
his  executor  and  residuary  legatee,  the  debt  remained  a  charge  on  the 
mortgaged  property,  and  the  heir  of  the  devisee  had  no  right  to 
exoneration.  Scott  v.  Beecher,  5  Mad.  96 ;  Sivainson  v.  Sivainson,  .6 
D.,  M.  &  G.  648 ;  see  E.  Ilchester  v.  E.  Carnarvon,  1  Bea.  209  ; 
Hickli7ig  v.  Boyer,  3  Mac.  &  G-.  635.  But  the  right  to  exoneration 
was  held  to  exist  where  the  same  person  became  entitled  to  the 
mortgaged  estate  as  heir  of,  and  to  the  personal  estate  as  next  of  kin 
of,  the  mortgagor  who  died  intestate,  such  heir  and  next  of  kin  having 
also  died  intestate,  and  without  having  administered  to  the  fund. 
Bond  V.  England,  2  K.  &  J.  44 ;  see  Hatch  v.  Skelton,  20  Bea.  453. 
The  rule  as  to  exoneration  did  not  apply  in  general,  if  there  was  a 
provision  for  portions  or  a  jointure  by  settlement,  although  the  settlor 
covenanted  to  secure  them.  Lanoy  v.  D.  of  Athol,  2  Atk.  444 ; 
Lechmere  v.  Charlton,  15  Ves.  193  ;  Graves  v.  Hicks,  6  Sim.  398  ; 
Loosemore  v.  Knapman,  Kay,  123.  In  such  cases  it  was  considered 
that  the  realty  should  not  be  exonerated,  as  the  personal  estate  of  the 
covenantor  derived  no  benefit.  A  settlor,  however,  might  by  covenant 
have  made  the  debt  his  own,  and  his  personal  estate  liable.  Barham 
V.  E.  Clarendon,  10  Ha.  126.  Again,  the  rule  as  to  exoneration  did 
not  apply  where  the  owner  in  fee  settled  the  estate  upon  himself  for  life, 
with  a  power  of  appointment,  and  then  raised  money  under  the 
power,  which  he  covenanted  to  pay.  Jenkinson  v.  Harcourt,  Kay, 
688;  see  Ly.  Langdale  v.  Briggs,  8  D.,  M.  &  G.  391. 

17  (&  18  Vict.c.  113;  30  &  31  Vict.  c.  69;  40  cfc  41  rid.  c.  34.] 
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By  the  first  of  these  acts,  when  any  person  shall  after  the  31st 
December,  1854,  die  seised  of  or  entitled  to  any  interest  in  land  or 
hereditaments  charged  with  a  mortgage  debt,  and  he  shall  not  by  his 
will  or  other  document  have  signified  a  contrary  intention,  the  heir  or 
devisee  of  such  land  or  hereditaments  shall  not  be  entitled  to  have  the 
mortgage  debt  discharged  out  of  the  personal  estate,  or  any  other  real 
estate  of  such  person,  but  the  mortgaged  property  shall,  as  between 
the  different  persons  claiming  through  the  deceased  person,  be 
primarily  liable  to  the  payment ;  every  part,  according  to  its  value, 
bearing  a  proportionate  part  of  the  debt  charged  on  the  whole  (s.  1). 
The  act  is  not  to  affect  the  rights  of  the  mortgagee  to  obtain  payment 
out  of  the  personal  estate  of  the  person  so  dying,  or  otherwise,  or  of 
any  person  claiming  under  wills,  deeds,  or  documents  made  before  the 
1st  January,  1855  {Ih.).  The  act  does  not  extend  to  Scotland  (s.  2). 
Copyholds  are  within  the  act  {Piper  v.  Piper,  1  J.  &  H.  91),  but 
leaseholds  were  not.  Solomon  v.  Solomon,  10  Jur.,  N.  S.  331 ;  In  re 
Wormsley's  Estate,  4  Ch.  D.  6.65.  But  see  now,  40  &  41  Vict.  c.  34, 
post.  The  act  applies  to  cases  of  equitable  mortgage  by  deposit  of 
title  deeds  with  the  usual  memorandum.  Pemhrooke  v.  Friend,  1 
J.  &  H.  132 ;  Colehy  v.  Coleby,  L.  E.,  2  Eq.  803.  An  heir-at-law 
taking  an  estate  by  lapse  by  the  death  of  the  devisee  is  not  a  person 
claiming  under  or  by  virtue  of  a  will  within  the  meaning  of  the 
17  &  18  Vict.  c.  113,  s.  1 ;  Nelson  v.  Page,  L.  R,  7  Eq.  25.  A  lien 
for  unpaid  purchase-money  is  not  a  charge  within  the  meaning  of  this 
act  [Hood  V.  Hood,  26  L.  J.,  Ch.  616;  Barmvell  v.  Iremonger,  1 
Dr.  &  S.  255),  but  is  made  so  by  the  30  &  31  Vict.  c.  69,  s.  2,  post. 
The  heir  taking  by  descent  after  the  passing  of  the  act  is  not  entitled 
to  the  benefit  of  the  saving  clause  in  it,  notwithstanding  the  mortgage 
was  made  before  the  1st  January,  1855.  Piper  v.  Piper,  1  J.  &  H. 
91.  And  a  will  dated  before  that  day,  but  republished  after,  will  not 
be  brought  within  the  act.     Eolfe  v.  Perry,  9  Jur.,  N.  S.  853. 

Under  this  act  it  has  been  held  that  a  devise  of  realty  or  bequest  of 
personalty,  subject  to  mortgage  and  other  debts,  d-c.  [Greated  v. 
Greated,  26  Bea.  621),  or  upon  trust  for  payment  of  debts,  &c.  {Stone 
V.  Parker,  1  Dr.  &  S.  212),  or  to  executors  subject  to  debts,  &c.  {Eno 
V.  Tatham,  4  Giff.  181 ;  Moore  y.  Moore,  1  D.,  J.  &  S.  602;  Maxwell 
V.  Hyslop,  L.  E.,  4  Eq.  407.  See  Woolstencroft  v.  Woolstencroft,  2  D., 
F.  &  J.  347,  contra),  shows  an  intention  to  subject  the  property  so 
charged  to  the  payment  of  the  mortgage  debts  in  exoneration  of  the 
mortgaged  property.  But  not,  it  was  held,  where  there  was  a  direction 
by  a  testator  that  debts  should  be  paid  out  of  his  estate  {Brownson  v. 
Lawrance,  L.  E.,  6  Eq.  1),  or  a  direction  to  pay  debts,  notwithstand- 
ing the  property  subject  to  the  mortgage  is  devised  in  strict  settle- 
ment. Coote  V.  Lowndes,  L.  E.,  10  Eq.  376.  See  Pemhrooke  v. 
Friend,  1  J.  &  H.  132,  134  ;  see  also  Leivis  v.  Lewis,  L.  E.,  13  Eq. 
218  ;  and  ib.  p.  226,  as  to  the  necessity  of  the  heir  or  devisee  taking 
the  property  as  land  or  hereditaments,  not  as  money,  where  there  is  a 
constructive  conversion  of  the  land  into  money.  In  Brorvnson  v. 
Lawrance,  L.  E.,  6  Eq.  1,  it  was  held  that  an  estate  comprised  in  a 
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residuary  devise  must  exonerate  another  specifically  devised,  both 
being  in  one  mortgage,  a  "contrary  intention"  being  shown  within 
the  meaning  of  the  act.  But  this  case  was  questioned  in  Sackville  v. 
Smyth,  L.  R.,  17  Eq.  153,  in  which  a  testator,  who  was  entitled  to  an 
estate  subject  to  a  mortgage,  devised  part  of  it  for  the  benefit  of  his 
widow  for  life,  and  the  remainder  to  his  residuary  devisee,  and 
bequeathed  his  personal  estate  subject  to  debts,  and  directed  that  the 
deficiency  should  be  charged  on  his  residuary  real  estate  ;  it  was  held 
that  no  contrary  or  other  intention  was  shown  within  the  meaning  of 
this  act,  so  as  to  exonerate  the  -nidow's  life  interest  from  keeping  down 
a  proportionate  part  of  the  interest  on  the  mortgage. 

The  act  being  found  incomplete  in  its  provisions,  was  amended  by 
the  30  &  31  Vict.  e.  69,  by  which  in  the  construction  of  the  will  of 
any  person  who  may  die  after  the  31st  December,  1867,  a  cieneral 
direction  that  the  debts,  or  that  all  the  debts,  of  the  testator  shall  be 
paid  out  of  his  personal  estate  shall  not  be  deemed  to  be  a  declaration 
of  an  intention  contrary  to  the  rule  established  by  the  17  &  18  Vict, 
e.  113,  unless  such  contrary  or  other  intention  shall  be  further 
declared  by  words  expressly  or  by  necessary  implication  referring  to 
all  or  some  of  the  testator's  debts  or  debt  charged  hy  way  of  mortgage 
on  any  part  of  his  real  estate  (s.  1).  In  the  construction  of  this  and 
the  prior  act,  the  word  "  mortgage  "  shall  extend  to  a  lien  for  unpaid 
purchase-money  upon  any  lands  or  hereditaments  purchased  by  a 
testator  (s.  2).  The  act  does  not  extend  to  Scotland  (s.  3).  The 
direction  to  be  deemed  a  declaration  contrary  to  the  rule  in  the  prior 
act,  means  a  direction  applying  to  the  mortgage  debts  in  such  terms 
as  distinctly  and  unmistakeably  to  refer  to  or  describe  them.  Xelson 
V.  Page,  L.  E.,  7  Eq.  25,  28.  "  The  ground  of  the  decisions  of  the 
Court  of  Chancery  {Moore  v.  Moore,  Eno  v.  Tatham,  &c.,  ante, 
p.  1418),  was  that  the  expression  'just  debts '  was  a  known  term,  and 
that  it  included  mortgage  debts.  The  ground  must  be  considered  to 
have  been  done  away  with  by  the  Act  of  1867,  supra,  because  that  act 
said  in  effect  that  the  word  '  debts '  was  not  to  include  mortgage 
debts  unless  there  were  express  words  shovsdng  an  intention  that  it 
should  do  so.  This  enactment  must  be  considered  as  imported  into 
the  original  act."  Per  Jessel,  M.R.,  Newmarch  v.  Storr,  9  Ch.  D.  12, 
18.  In  this  case  a  charge  of  debts  on  part  of  the  testator's  real  estates 
in  exoneration  of  the  rest  without  specially  referring  to  his  mortgage 
debts,  was  held  not  to  be  a  sufficient  expression  of  an  intention  con- 
trary to  the  rule  established  by  Locke  King's  Act,  to  exonerate  the 
mortgaged  estate.  This  act  applies  to  a  mortgaged  estate,  difi'erent 
portions  of  which  are  devised  to  different  persons ;  and  the  de- 
visees must  contribute  according  to  the  value  of  their  respective 
portions.  In  In  re  Rossiter,  13  Ch.  D.  355,  a  testator  by  his 
will  after  the  30  &  31  Viet.  c.  69,  directed  his  executors  "  to 
pay  all  my  just  debts,  funeral  and  testamentary  expenses,  out  of 
my  personal  estffte  in  exoneration  of  my  real  estate,"  it  was  held 
that  a  debt  due  from  the  testator  at  the  time  of  his  death  on 
a  mortgage  of  part  of  his  real  estate  must  be   borne  primarily  by 
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the  mortgaged  estate.  Where  a  testator  directs  certain  mortgage 
debts  to  be  paid,  this  will  not  be  extended  to  other  mortgage  debts 
which  are  not  mentioned.     Elliott  v.  Dearsley,  16  Ch.  D.  322. 

The  17  &  18  Vict.  c.  113,  and  30  &  31  Vict.  c.  69,  did  not  apply  to 
the  estates  of  intestates  nor  to  leaseholds. 

By  the  40  &  41  Vict.  c.  34  (2nd  August,  1877),  however,  it  is 
enacted  that  "  the  acts  mentioned  in  the  schedule  hereto  (the  17  &  18 
Vict.  c.  113,  and  30  &  31  Vict.  c.  69)  shall,  as  to  any  testator  or 
intestate  dying  after  the  31st  December,  1877,  be  held  to  extend  to  a 
testator  or  intestate  dying  seised  or  possessed  of  or  entitled  to  any 
land  or  other  hereditaments  of  ivhatever  tenure  which  shall  at  the  time 
of  his  death  be  charged  with  the  payment  of  any  sum  or  sums  of 
money  by  way  of  mortgage,  or  any  other  equitable  charge,  including 
any  lien  for  unpaid  purchase-money ;  and  the  devisee  or  legatee  or 
heir  shall  not  be  entitled  to  have  such  sum  or  sums  discharged  or 
satisfied  out  of  any  other  estate  of  the  testator  or  intestate,  unless  (in 
the  case  of  a  testator)  he  shall  within  the  meaning  of  the  said  acts 
have  signified  a  contrary  intention,  and  such  contrary  intention  shall 
not  be  deemed  to  be  signified  by  a  charge  of  or  direction  for  payment 
of  debts  upon  or  out  of  residuary,  real,  and  personal  estate  or  residuary 
real  estate"  (s.  1).  The  act  does  not  extend  to  Scotland  (s.  2),  and 
does  not  apply  to  general  personal  estate. 

Oneration  of  Realty  and  Personalty  rateably.]  There  is  a  class 
of  cases  in  which  it  is  considered  that  the  testator  has  shown  an  inten- 
tion to  onerate  the  real  and  personal  estate  rateably.  Thus,  if  a  tes- 
tator gives  the  whole  of  his  real  and  personal  estates  with  directions  to 
convert  them,  and  pay  legacies  out  of  the  proceeds,  it  is  considered 
that  the  estates  shall  answer  the  stated  purposes  pro  rata  according  to 
their  respective  values.  Roberts  v.  Walker,  1  R.  &  My.  752 ;  see 
Falkner  v.  Grace,  9  Ha.  280  ;  Bedford  v.  Bedford,  35  Bea.  584 ; 
Elliott  V.  Dearsley,  16  Ch.  D.  322.  And  where  a  person  has  mort- 
gaged several  properties,  and  dies  intestate,  and  they  are  not  entitled 
to  be  exonerated  by  the  personal  estate,  they  contribute  rateably. 
Evans  v.  Wyatt,  31  Bea.  217.  Where  property  subject  to  the  acts  or 
one  of  them  is  mortgaged  with  personalty  not  so  subject,  the  debt  will 
be  apportioned,  the  devisee  or  legatee  of  the  former  taking  subject  to 
his  apportioned  part  of  the  debt.  See  Trestrail  v.  Mason,  7  Ch.  D. 
655  ;  Leonino  v.  Leonino,  10  Ch.  D.  460;  Gall  v.  Fenwick,  43  L.  J., 
Ch.  178.  Where  a  testator  devised  and  bequeathed  a  freehold  house 
and  the  furniture  and  effects  therein  on  trust  for  A.  for  life,  and  the 
house  was  subject  to  a  mortgage  for  more  than  its  value  ;  it  was  held, 
that  A.  was  entitled  to  the  use  of  the  furniture  without  keeping  down 
the  interest  on  the  mortgage.     Syer  v.  Gladstone,  30  Ch.  D.  614. 

In  order  that  legacies  charged  upon  real  estate  may  be  payable  out 
of  the  real  and  personal  estate  pro  rata,  it  is  not  necessary  that  the 
testator  should  have  directed  an  absolute  conversion  of  the  real  estate. 
It  is  sufficient  that  he  has  shown  an  intention  of  creating  a  mixed  fund 
of  realty  and  personalty  out  of  which  the  legacies  are  to  be  paid. 
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Thus,  where  a  testator  empowered  his  trustees  to  sell  his  real  and 
personal  estate  in  case  and  as  often  as  they  should  think  fit,  and 
directed  them  to  pay  certain  legacies  out  of  the  residue  of  his  real  and 
personal  estate  and  the  moneys  arising  from  the  sale  thereof,  it  was 
held  that  the  legacies  were  payable  pro  rata  out  of  the  real  and  per- 
sonal estate.     AUan  v.  Gott,  L.  R.,  7  Ch.  439. 
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Remainders  generally.]  A  remainder  is  "  a  remnant  of  an  estate 
in  lands  or  tenements  expectant  on  a  particular  estate  created  together 
with  the  same  at  one  time."  Co.  Litt.  143  a.  As  where  the  owner 
in  fee  grants  to  A.  for  Ufe,  remainder  to  B.  in  tail  or  in  fee,  B.'s  estate 
is  a  remainder. 

The  difference  between  vested  and  contingent  remainders  is  thus 
stated  by  Mr.  Fearne  : — "  The  present  capacity  of  taking  effect  in 
possession,  if  the  possession  were  to  become  vacant,  and  not  the  cer- 
tainty that  the  possession  will  become  vacant  before  the  estate  limited 
in  remainder  determines,  universally  distinguishes  a  vested  remainder 
from  one  that  is  contingent."  Fea.  216.  As  to  A.  for  life,  remainder 
to  B.  in  fee,  B.'s  remainder  is  vested,  for  the  event  is  certain  to  haiopen 
on  which  the  fee  passes  to  him  and  his  heirs.     But  under  a  limitation 


1422  WILLS. 

to  A.  for  life,  with  remainder  to  B.  in  fee,  if  he  survive  A.,  the  re- 
mainder is  contingent,  as  it  is  uncertain  whether  the  event  will  happen 
on  which  the  fee  is  given  over,  for  B.  may  predecease  A. 

Mr.  Pearne  (whose  great  work  is  so  well  known  and  appreciated) 
classifies  contingent  remainders  under  four  heads.  First.  Those 
which  depend  on  a  contingent  determination  of  the  preceding  estate 
itself  hy  the  happening  of  some  uncertain  event.  As  to  A.  until  B. 
returns  from  Eome,  should  B.  return,  to  him  or  another  in  fee. 
Fea.  5.  The  remainder  in  this  case  would  only  take  effect  in  the  event 
mentioned;  it  would  not  do  so  on  A.'s  death.  lb.  5,  n.  (d).  See 
Luxford  V.  Cheeke,  3  Lev.  125,  and  cases  cited  ante,  p.  1198. 

Second.  Where  the  contingency  on  which  the  remainder  is  to  take 
effect  is  independent  of,  and  has  no  relation  to,  the  determination  of 
the  preceding  estate.  As  to  A.  for  life,  with  remainder,  if  C.  die 
before  A.,  to  B.  In  this  case  A.'s  estate  must  endure  for  his  life,  the 
contingency  is  C.  dying  before  A. ;  if  that  event  happen,  B.  takes  at 
A.'s  death  ;  if  it  do  not  happen,  B.'s  remainder  is  defeated.     Fea.  7. 

Third.  Where  a  remainder  is  limited  to  take  effect  upon  an  event 
which,  although  it  certainly  must  liappen  some  time  or  other,  yet  may 
not  happen  until  after  the  determination  of  the  preceding  estate,  and 
thus  is  contingent.  Fea.  8.  As  if  there  be  a  limitation  to  A.  for 
life,  and  after  the  deaths  of  A.  and  of  B.,  to  C.  lb.  For  B.  may  sur- 
vive A.,  and  the  particular  estate  may  thus  be  destroyed  {post,  p.  1425), 
before  C.'s  remainder  can  vest. 

Fourth.  Where  a  remainder  is  limited  to  a  person  not  ascertained 
or  not  in  being  at  the  time  when  such  limitation  is  made.  As  to  A. 
for  life,  remainder  to  the  right  heirs  (not  heir  as  persona  designata) 
of  B.,  some  living  person.  Here,  as  B.  can  have  no  heirs  until  his 
death,  the  particular  estate  may  determine  by  A.'s  death  in  B.'s  life- 
time, and  the  remainder  will  be  defeated.  Fea.  8,  9.  The  exceptions 
to  this  class  of  contingent  remainders,  Mr.  Fearne  observes,  are,  first, 
where  by  the  operation  of  the  Rule  in  Shelley's  Case  (see  ante,  p.  217), 
a  limitation  to  A.  for  life,  with  remainder  to  his  heirs  or  the  heirs  of 
his  body,  vests  an  estate  in  fee  or  in  tail  in  A. 

The  second  exception  is  where  the  word  heirs  is  used  as  designatio 
persona  to  indicate  some  living  person,  in  which  case  the  remainder 
will  be  vested.     Fea.  210. 

In  considering  whether  a  remainder  is  contingent,  the  fundamental 
principle  must  be  kept  in  view,  that  the  uncertainty  of  the  event  on 
which  the  remainder  over  is  limited  ever  happening,  or  happening 
during  the  continuance,  or  immediately  on  the  determination  of  the 
preceding  estate,  is  the  test  by  which  a  remainder  must  be  tried,  in 
order  to  ascertain  if  it  be  contingent  or  not. 

Thus,  under  a  devise  to  A.  for  life,  with  remainder  to  trustees  to 
support,  with  remainder  to  the  children  of  A.  (who  has  no  children) 
at  the  testator's  death,  the  remainder  is  contingent,  vesting,  however, 
on  the  birth  of  a  child,  and  opening  and  letting  in  those  subsequently 
born  in  the  testator's  lifetime.  Doe  d.  Comberbach  v.  Perry n,  3 
T.  R.  484. 
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Again,  when  the  remainder  depends  upon  one  person  surviving 
another,  it  is  contingent ;  as  to  A.  for  life,  with  remainder  to  the  first 
son  of  her  body  if  living  at  the  time  of  her  death,  and  although  such 
first  son  may  have  issue,  if  he  die  iu  the  lifetime  of  his  mother,  the 
remainder  will  not  take  effect.  Dcnn  v.  Bagshaw,  6  T.  R.  512;  see 
Doe  V.  Scudamorc,  2  B.  &  P.  289.  So,  where  the  limitation  is  to  A. 
for  life,  with  remainder  to  the  child  or  children  of  B.  or  of  A.  and  B. 
who  survive  B.,  and  A.  dies  in  B.'s  lifetime.  Price  v.  Hall,  L.  R.,  5 
Eq.  399  ;  CunUff'e  v.  Brancker,  3  Ch.  D.  393.  See  the  observations 
in  the  judgments  in  this  case  on  the  subject  of  contingent  remainders. 
So  where  there  is  a  limitation  to  A.  for  life,  and  if  he  should  die 
without  heirs  of  his  body,  at  his  death  and  in  default  of  such  heirs,  the 
estate  to  descend  to  B.,  the  remainder  to  B.  is  contingent.  Coltsmann 
V.  Coltsmann,  L.  R.,  B  H.  L.  121  (The  Dick's  Grove  Estate.  See  the 
will,  ib.  p.  122).  In  tit.  "Vesting  and  Divesting  of  Estates," 
ante,  p.  1187,  many  examples  will  be  found  of  contingent  estates  and 
interests,  particularly  in  Chap.  II. 

Where  there  is  a  contingent  remainder  in  fee,  no  subsequent 
remainder  can  be  vested.  Loddinf/ton  v.  Kime,  1  Salk.  224.  But 
see  the  observations  1  Hayes'  Conv.  197,  n.  (w),  and  Hayes'  Principles, 
&c.,  p.  81.  Where  however  the  contingent  remainder  is  not  in  fee, 
a  subsequent  remainder  may  be  vested  if  limited  to  persons  in  esse,  as 
to  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail,  remainder 
toB.,  a  living  person,  in  fee,  B.'s  remainder  is  vested  subject  to  being 
displaced  and  postponed  by  the  birth  of  a  son  during  the  continuance 
of  A.'s  life  estate.     Fea.  223 ;  Leivis  v.  Waters,  6  Ea.  336. 

And  there  may  be  a  double  contingency,  a  limitation  to  a  person  or 
class  in  fee,  contingent,  for  instance,  upon  their  attaining  twenty-one, 
and  failing  such  person  or  class,  there  may  be  a  limitation  over  to 
another  person  or  class  upon  a  similar  contingency,  and  such  second 
remainder  may  fail  in  the  same  way  and  for  the  same  reason  as  the 
first.  Perceval  v.  Perceval,  L.  R.,  9  Eq.  386.  This  case  arose  upon 
the  same  will  which  was  before  Wood,  V.-C,  in  Holmes  v.  Prescott, 
10  Jur.,  N.  S.  507,  ante,  p.  1220.  In  this  case  there  was  a  prior  life 
estate,  and  a  limitation  to  preserve  contingent  remainders  during  his 
life  estate  only,  and  when  the  tenant  for  life  died,  the  person  who 
would  have  been  entitled  if  of  age  was  a  minor,  consequently  the 
remainder,  being  contingent,  failed.  There  should  in  such  cases  be  a 
limitation  to  trustees  to  preserve  during  the  whole  possible  period  of 
suspense.     4  Dav.  Pr.  Conv.  3rd  ed.  389,  390. . 

A  contingent  remainder  may  be  limited  after  an  estate  tail,  and  is 
capable  of  being  barred  by  the  tenant  in  tail.  Cole  v.  Sewell,  2  H. 
L.  C.  186. 

The  contingency  must  not  be  illegal,  or,  it  has  been  said,  a  possi- 
bility upon  a  possibility,  as  it  is  termed.  Thus,  a  remainder  to  the 
heirs  of  A.,  a  person  in  esse  is  good,  but  not,  it  is  said,  if  A.  be 
unborn.  Fea.  251.  But,  as  Mr.  Butler  observes  {lb.  n.  (c) ),  this 
proposition  must  not  be  understood  in  too  large  a  sense;  and  he 
instances  a  limitation  to  the  son  (unborn)  of  A.,  which  son  first,  or 
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alone,  shall  attain  twenty-one  as  strictly  falling  within  the  rule,  but 
nevertheless  being  valid.  See  Eoutledge  v.  Dorril,  2  Ves.  jun.  357. 
In  fact  the  proposition,  as  generally  stated,  is  not  satisfactory,  for  it 
seems  impossible  to  say  a  priori,  that  the  happening  of  two  or  more 
possible  events  is  so  improbable  as  not  to  amount  to  a  common  pos- 
sibility, the  foundation  of  the  rule  being  that  a  remainder  to  be  good 
must  amount  to  a  common  possibility.  Fea.  250.  To  such  a  phrase 
it  must  be  confessed  that  it  is  impossible  to  attach  any  very  clear 
meaning.  Cons,  also  the  observations  against  this  doctrine.  Cole  v. 
Sewell,  4  Dr.  &  War.  32. 

"Where  there  is  a  limitation  of  a  remainder  on  non-observance  or 
non-performance  of  a  condition  which  is  void  in  law,  the  limitation  is 
void,  as  if  an  estate  tail  be  given  with  a  condition  against  fine  or 
recovery  by  tenant  in  tail,  and  a  limitation  over,  the  condition  or 
restriction  is  void,  and  the  remainder  also.  M.  Portington's  Case,  10 
Rep.  35  a. 

Of  the  Estate  necessary  to  support — Vesting.]  See  the  statutes 
post,  p.  1426.  The  estate  necessary  to  support  contingent  remainders 
must  be  a  freehold  estate,  where  the  remainder  is  a  freehold  estate,  an 
estate  for  years  is  insufficient  (Fea.  281 ;  Goodright  v.  Cornish,  1 
Salk.  226),  whether  under  limitations  at  common  law  or  under  the 
Statute  of  Uses.  Adams  v.  Savage,  2  Salk.  679.  But  where  the 
remainder  is  for  years,  the  particular  estate  may  be  for  years  also. 
Fea.  285. 

No  preceding  particular  estate  is  necessary  where  the  legal  estate 
in  fee  is  vested  in  trustees  by  the  same  instrument  which  creates  the 
trust  estates  in  remainder,  for  this  estate  of  the  trustees  is  sufficient 
to  support  all  the  contingent  remainders.  Chapman  v.  Blissett,  Ca.  t. 
Tal.  145 ;  see  Hopkins  v.  Hopkins,  1  Atk.  590,  and  Ld.  Hardwicke's 
judgment  as  corrected,  2  J.  &  W.  18,  n. ;  Abhiss  y.  Burney,  17  Ch.  D. 
211.  The  estate  of  the  lord  will  preserve  contingent  remainders  of 
copyhold  lands.     Stansfield  v.  Hahergham,  10  Ves.  282. 

A  contingent  remainder  must  vest  prior  to  or  immediately  on,  the 
determination  of  the  particular  preceding  estate.  Thus,  under  a  limi- 
tation to  A.  for  life,  and  one  day  after  his  death  to  B.,  the  remainder 
is  void.     Fea.  807 ;  see  now  post,  p.  1426. 

Where  a  preceding  estate  is  in  several  persons  in  common  or 
severalty,  the  remainder  may  fail  as  to  one  part,  and  take  effect  as  to 
the  other  part.  Fea.  .310.  Thus,  if  there  be  a  limitation  to  A.  and 
B.  as  tenants  in  common  for  life,  with  remainder  to  a  then  unborn 
person,  if  A.  die  before  such  person  is  born,  the  remainder  as  to  A.'s 
share  will  fail,  but  will  take  effect  as  to  B.'s  share  if  such  person  be 
born  in  his  lifetime. 

But  a  contingent  remainder  cannot  be  limited  so  as  to  depend  upon 
the  termination  of  a  particular  estate,  whose  determination  wiU  not 
necessarily  take  place  within  the  period  allowed  by  law  (per  Wood, 
V.-C,  Cattlin  v.  Brown,  11  Ha.  374),  other  than  an  estate  tail  (see 
per  Kindersley,  V.-C,  Knapping  v.  Tomlinson,  10  Jur.,  N.  S.  628, 
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ante,  p.  833),  for  that  is  capable  of  being  barred,  and  the  remainder 
with  it.     Cole  v.  Seicell,  2  H.  L.  C.  186. 

Contingent  remainders  will  pass  to  representatives  in  the  same  way 
as  vested  remainders.  Thus,  if  there  is  a  contingent  remainder  to  A. 
and  his  heirs,  and  A.  dies  during  the  continuance  of  the  particular 
estate,  his  heir  wUl  be  entitled  if  the  contingency  happens  during  or 
at  the  expiration  of  such  particular  estate.     Fea.  364. 

Such  interests  were  devisable  even  before  the  1  Vict.  c.  26  (Joiies 
V.  Roe,  3  T.  E.  88),  and  were  assignable  iji  equity  (see  Wrir/ht  v. 
Wright,  1  Yes.  sen.  411),  even  before  the  8  &  9  Vict.  c.  106,  by 
which  contingent  interests  and  possibilities,  coupled  with  an  interest 
in  any  tenements  or  hereditaments,  may  be  disposed  of  by  deed  (s.  6). 

Betci'mination  or  Destruction  of  Particular  Estate.]  The  parti- 
cular estate  may  determine  naturally  by  effluxion  of  time,  as  where 
the  particular  estate  is  for  life,  and  the  tenant  for  life  dies.  If  the 
contingent  remainder  does  not  then  vest,  or  has  not  previously  vested, 
it  can  never  do  so.  Formerly,  also,  the  particular  estate  might 
have  been  destroyed  before  the  contingency  happened,  which  would 
also  have  destroyed  the  contingent  remainder  expectant  upon  such 
estate.  Fea.  316.  This  placed  it  in  the  power  of  the  tenant  for  life 
by  a  feoffment,  fine,  or  recovery  to  create  a  greater  estate  than  his 
own,  an  act  which,  although  a  forfeiture  at  law  of  his  own  life  estate 
to  the  reversioner  if  he  was  in  a  position  to  take  advantage  of  it,  was 
a  destruction  of  the  contingent  remainder.  A  wrongful  disseisin  of 
the  owner  of  the  preceding  estate  was  no  determination  of  it  during 
the  life  of  the  disseisor,  as  the  person  disseised  had  still  a  right  of 
entry,  which,  if  exercised,  restored  his  possession,  but  if  this  right 
was  not  exercised  during  the  life  of  the  disseisor,  and  he  died  in  pos- 
session, the  right  of  entry  was  turned  into  a  right  of  action,  which 
was  not  sufB-cient  to  support  a  remainder.  On  the  disseisor's  death, 
therefore,  the  contingent  remainder  was  destroyed.  See  Fea.  286,  and 
n.  (e)  ib.  Contingent  remainders  were  also  destroyed  by  the  merger 
or  surrender  of  the  particular  estate.  To  obviate  the  inconveniences 
thus  arising  a  method  was  devised  of  limiting  the  use  or  legal  estate 
from  and  after  the  determination  of  the  estate  for  life,  by  forfeiture  or 
otherwise,  in  the  lifetime  of  the  tenant  for  life  to  trustees  dttring  his 
life  to  preserve  the  contingent  remainder  from  being  destroyed ;  and 
this  limitation  to  trustees  was  repeated  as  often  as  the  nature  of  the 
other  limitations  rendered  it  necessary.  The  estate  of  the  trustees 
being  a  vested  remainder  in  them,  taking  effect  on  the  forfeiture, 
&c.,  of  the  prior  life  estate.  Duncomb  v.  Duncomb,  3  Lev.  437 ; 
Fea.  218. 

By  the  7  &  8  Vict.  c.  76,  s.  8,  contingent  remainders  were  abolished, 
estates  in  the  nature  of  executory  devises  being  substituted  for  them. 
This  act  was,  however,  repealed  by  the  8  &  9  Vict.  c.  106,  s.  8,  by 
which  all  contingent  remainders  are  capable  of  taking  effect,  notwith- 
standing the  determination  hj  forfeiture,  surrender,  or  merger  of  any 
preceding  estate  of  freehold,  in  the  same  manner,  in  all  respects,  as  if 
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such  determination  had  not  happened.  And  see  now  40  &  41  Vict, 
c.  33,  infra. 

Where,  therefore,  under  the  old  law,  limitations  to  trustees  to 
preserve  contingent  remainders  were  inserted  solely  to  guard  against 
the  destruction  of  the  preceding  estate  by  the  tenant  for  life,  they 
would  no  longer  be  necessary;  but  where  they  were  introduced  to 
provide  against  failure  of  the  contingent  remainders  from  any  other 
cause,  for  instance,  by  reason  of  the  contingent  remainderman  not 
being  in  esse  on  the  determination  of  the  preceding  estate  in  its 
natural  course  by  effluxion  of  time,  they  would  still  be  necessary, 
where  the  40  &  41  Vict.  c.  33,  infra,  does  not  apply.  As,  where  in 
the  not  uncommon  form  of  limitation  in  wills  and  settlements,  to  a 
person  for  life,  with  remainder  to  his  child  or  children  who  shall  attain 
twenty-one,  the  remainder  it  is  now  settled  is  contingent  {ante,  p. 
1219) ;  and  if  the  tenant  for  life  dies  before  a  child  has  attained 
twenty-one  the  remainder  fails,  unless  there  are  trustees  to  preserve 
such  remainder  after  the  death  of  the  tenant  for  life  {ante,  p.  1425). 
Re  Eddel's  Trusts,  L.  E.,  11  Eq.  559.  Where  the  remainder  is  thus 
supported,  the  intermediate  rents,  between  the  death  of  the  tenant  for 
life  and  majority  of  a  child,  fall  into  the  residuary  real  estate.     lb. 

Now,  by  the  40  &  41  Vict.  c.  33,  a  short  act  of  one  section, 
"  Every  contingent  remainder  created  by  any  instrument  executed 
after  the  passing  of  this  act  (2nd  August,  1877)  or  by  any  will  or 
codicil  revived  or  republished  by  any  will  or  codicil  executed  after  that 
date,  in  tenements  or  hereditaments  of  any  tenure,  which  would  have 
been  valid  as  a  springing  or  shifting  use  or  executory  devise  or  other 
limitation  had  it  not  had  a  sufficient  estate  to  support  it  as  a  con- 
tingent remainder,  shall,  in  the  event  of  the  particular  estate  deter- 
mining before  the  contingent  remainder  vests,  be  capable  of  taking 
effect  in  all  respects  as  if  the  contingent  remainder  had  originally 
been  created  as  a  springing  or  shifting  use  or  executory  devise  or 
other  executory  limitation."  For  the  nature  and  operation  of  spring- 
ing uses,  see  tit.  "  Uses,"  ante ;  of  an  executory  devise,  see  post, 
sec.  2. 

The  question  what  is  or  is  not  a  contingent  remainder,  as  distin- 
guished from  an  executory  devise,  is  important  to  the  determination 
of  many  cases  arising  under  wills.  For  this  reason  the  subject  of 
executory  devises  is  usually  or  often  considered  in  connection  with 
that  of  contingent  remainders,  and  it  has  been  thought  most  con- 
venient to  follow  the  precedent  thus  established. 


Sec.  2. — Of  an  Executory  Devise. 


Nature  of  1427 

Definition  1427 

Wlierb  no  particular  Estate,  or 

Estate  of  Freehold   1427 

Limitation  after  a -Fee   1427 

Criterion  of  1428 


Natwe  of — continued. 

Devise  capable  of  taking  effect 
as  a  Contingent  Semainder  .  1429 

Executory  Devise  not  affected 
by  destructio?i  of  particular 
Estate 1429 
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Katiire  of — continued. 

Cuntinffent  Remainder  nt  Bate 
of  Will,  Exeevtory  Devise  at 

Death 1429 

f'linversc  Case    1-129 

Limitation  a  Cuntingent  Ite- 
mainder  in  one  ereiit,  E.vreii- 
tory  Devise  ill  another    1429 

Subjeet  to  Mule  against  Perpetui- 
ties    1429 

Executory  Devise  following 
Estate  Tail  or  iu  Fee  1429 


Suhjcet  to  Rule  against  Perpetuities 
— continued. 

Ej'eetitory  Devise  failing,  jtrior 

Gift  absolute .' 1429 

Ej.u'ej)ti(in   1429 

Interest  is  transmissible 1430 

Executory  Bequests 1430 

Remainders    after    Estates  in 

Personalty 1430 

Absolute      Gift'     and       Gift 

over 1430 

Cannot    be  destroyed   by  first 
taher  .' 1430 


Nature  of.']  The  subject  of  executory  devises  is  so  intimately  con- 
nected with  that  of  contingent  remainders,  that  it  has  been  thought 
convenient  to  consider  both  in  the  same  chapter.  Many  cases  show- 
ing what  are  and  what  are  not  contingent  remainders  will  be  found  in 
tit.  "  Vesting  and  Divesting  of  Estates."  And  see  now  the  40  &  41 
Vict.  c.  33,  where  that  act  applies,  ante,  p.  1426. 

An  executory  devise  is  a  limitation  by  will,  of  a  future  estate  or 
interest  in  land,  which  cannot  take  effect  as  a  remainder.  See  Doe  v. 
Morgan,  3  T.  E.  763.  This  may  happen  where  there  is  no  particular 
estate,  or  no  particular  estate  oi freehold,  to  support  the  remainder,  or 
there  is  a  limitation  after  a  fee.  Thus,  a  devise  to  the  heirs,  or  heirs 
of  the  body  of  A.,  following  a  devise  to  A.  for  ninety-nine  years,  if  he 
shall  so  long  live,  is  an  executory  devise.  Harris  v.  Barnes,  Burr. 
2157.  So  a  limitation  to  A.  in  fee,  and  if  he  die  without  having 
attained  a  particular  age,  or  without  leaving  issue  at  his  death,  over. 
Stephens  v.  Stephens,  Ca.  t.  Tal.  228.  So  where  there  is  a  limitation 
to  A.  in  fee  if  he  die  without  heirs  of  his  body  and  in  default  of  such 
heirs,  the  estate  at  his  death  to  descend  to  B.  Coltsmann  v.  Coltsmann, 
L.  R.,*3H.  L.  121  (first  devise).  The  limitation  over  must  not  be 
repugnant  to  the  original  gift,  or  it  will  not  take  effect.  Thus  in  In  re 
Farry  and  Daggs,  31  Ch.  D.  130,  a  testator  devised  real  estate  to  his 
son  and  his  heirs,  and  then  declared  that  in  case  his  said  son  should 
die  without  leaving  lawful  issue,  then  and  in  such  case  the  estate 
should  go  to  his  son's  next  heir-at-law,  to  whom  he  gave  and  devised 
the  same  accordingly,  it  was  held  that  the  gift  over  was  repugnant 
and  void,  and  that  the  devisee  took  an  absolute  estate  in  fee  simple. 
The  remainder  must  vest,  if  at  aU,  within  the  period  allowed  by  the 
rule  against  perpetuities.     Post,  p.  1429. 

And  where  a  prior  estate  in  fee  or  in  tail  is  put  an  end  to  by  the 
happening  of  a  particular  event,  and  thereupon  the  ulterior  estate 
vests,  it  is  in  general  an  executoiy  devise,  as  where  an  estate  is 
devised  to  A.  in  tail,  and  if  he  become  entitled  to  a  certain  other 
estate  to  B.  Nicholl  v.  Nicholl,  2  W.  B.  1159 ;  Carr  v.  E.  Erroll, 
6  Ea.  58.  This  result  may  also  be  produced  by  means  of  the  Statute 
of  Uses  {ante,  tit.  "  Uses  ") ;  but,  except  as  an  executory  devise  or  a 
shifting  use,  no  fee  can  be  limited  to  take  effect  after  a  fee.  There 
may,  however,  be  a  remainder  in  fee  in  one  event  to  one  person, 
and  failing  that,  and  by  way  of  substitution  for  it,  a  remainder  in 
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fee  to  another  person.  This  is  a  contingency  with  a  double  aspect. 
Fea.  373. 

Mr.  Jarman  lays  down  the  rule  that  every  devise  (by  the  same  will) 
of  a  future  interest  which  is  not  preceded  by  an  estate  of  freehold,  or, 
being  so  preceded,  is  limited  to  take  effect  before  or  afte7',  and  not  at 
the  expiration  of  such  prior  estate  of  freehold,  is  an  executory  devise. 

1  Jarm.  Wills,  4th  ed.,  864. 

Where  the  40  &  41  Vict.  c.  33,  ante,  p.  1426,  does  not  apply  if  a 
limitation  can  possibly  take  effect  as  a  remainder,  according  to  the 
state  of  the  objects  at  the  testator's  death,  it  will  be  so  construed. 
Purefoy  v.  Rogers,  2  Saund.  388;  Doe  v.  Morgan,  3  T.  E.  763. 
Thus,  if  there  be  a  limitation  to  A.  for  life,  with  remainder  to  the 
right  heirs  of  the  testator  bearing  his  name  {Tlior])e  v.  Thorpe,  1 
H.  &  C.  326) ;  or  to  A.  for  life,  with  remainder  to  the  child  or 
children  of  B.  surviving  B.  If  A.  dies  in  B.'s  lifetime,  the  remainder 
is  destroyed,  the  object  to  take  not  being  ascertainable  at  the  deter- 
mination of  the  particular  estate.  Price  v.  Hall,  L.  R.,  5  Eq.  399.  So 
the  remainder  is  contingent  where  the  limitation  is  to  A.  for  life,  with 
remainder  to  his  child  or  children  who  shall  attain  a  particular  age. 
If  no  one  has  attained  that  age  at  A.'s  death,  when  the  particular 
estate  determines,  the  remainder  is  destroyed.     Rhodes  v.  Whitehead, 

2  Dr.  &  S.  532 ;  and  see  Festing  v.  Allen,  12  M.  &  W.  279,  and  the 
other  cases  cited  ante,  p.  1219.  In  all  these  cases,  it  was  quite  pos- 
sible that,  having  regard  to  the  circumstances  existing  at  the  testator's 
death,  the  ulterior  and  contingent  interest  or  remainder  might  have 
become  capable  of  taking  effect  immediately  on  the  determination  of 
the  prior  estate.  It  was  held  in  Brackenhim-y  v.  Gibbon,  2  Ch.  D. 
417,  that  if  some  have  then  attained  that  age,  they  will  take  to  the 
exclusion  of  others  who  subsequently  attain  it,  the  limitation  being 
construed  as  a  contingent  remainder.  But  this  was  not  followed  in 
Re  Lechmere  and  Lloyd,  18  Ch.  D.  524,  and  Miles  v.  Jarvis,  24 
Ch.  D.  633,  where,  under  similar  limitations,  the  ultimate  limitation 
was  construed  to  be  an  executory  devise  under  which  all  the  children 
who  attain  the  prescribed  age  will  be  entitled,  although  some  only 
have  attained  it  when  the  prior  limitation  for  life  determines. 

A  limitation  which,  after  the  death  of  the  testator,  once  operates  as 
a  contingent  remainder,  cannot  afterwards  take  effect  as  an  executory 
devise.  1  Jarm.  4th  ed.  877 ;  see  Hopkins  v.  Hopkins,  1  Atk.  681 ; 
see  now  the  40  &  41  Vict.  c.  33. 

One  chief  distinction  between  remainders  and  executory  devises 
prior  to  the  8  &  9  Vict.  c.  106,  s.  8,  was,  that  the  latter  were  not  in 
general  subject  to  be  affected  by  any  alteration  in  or  destruction  of 
the  preceding  estate,  where  there  was  one.  Fea.  418.  Even  a 
common  recovery  suffered  by  tenant  in  fee  would  not  bar  an  execu- 
tory devise.  Pells  v.  Broiun,  Cro.  Jac.  590.  There  was  an  excep- 
tion if  the  preceding  estate  was  an  estate  tail,  in  which  case,  if  the 
tenant  in  tail  suffered  a  recovery,  an  executory  devise  in  fee  limited 
to  take  effect  after  it,  was  destroyed.     Page  v.  Hayward,  2  Salk.  570. 

But  now,  as  already  stated,  the  8  &  9  Vict.  c.  106,  has  made  a  con- 
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tingent  remainder  indestructible  by  the  forfeiture,  merger,  or  sur- 
render of  the  preceding  estate,  and  has  to  this  extent  removed  the 
distinction  between  contingent  remainders  and  executory  devises ; 
and  the  later  act,  where  it  applies,  will  have  a  still  more  extensive 
operation. 

A  limitation  may  be  a  contingent  remainder  at  the  date  of  the  will, 
but  an  executory  devise  at  the  death  of  the  testator.  Thus,  if  an 
estate  be  limited  to  A.  for  life,  remainder  to  the  sons  of  B.  (who  has 
no  son),  which  is  a  contingent  remainder,  if  A.  die  before  the  testator, 
and  at  the  testator's  death  B.  still  has  no  son,  the  limitation  to  his 
sons  is  an  executory  devise.  Hopkins  v.  Hopkins,  Ca.  t.  Tal.  44 ; 
Doe  V.  Roach,  5  M.  &  S.  482.  So,  on  the  other  hand,  an  executory 
devise  at  the  date  of  the  will  may  be  converted  by  subsequent  events, 
even  after  the  testator's  death,  into  a  contingent  remainder.  Doe  v. 
Howell,  10  B.  &  C.  191.  A  limitation  may  be  in  one  event  good  as 
a  contingent  remainder,  in  another  bad  as  an  executory  devise  ;  and  if 
the  former  event  happen  and  the  remainder  is  ready  to  vest  on  the 
determination  of  the  particular  estate,  effect  will  be  given  to  the  limi- 
tation accordingly.     Evcrs  v.  Challis,  7  H.  L.  C.  531. 

Sitbject  to  Rule  against  Perjyehvities.]  An  executory  devise  must 
vest  within  the  period  allowed  by  the  rule  against  perpetuities.  Fea. 
429 ;  Beard  v.  Westcott,  5  B.  &  Al.  801 ;  ante,  p.  833 ;  Ahbiss  v. 
Burney,  17  Ch.  D.  211.  Thus,  an  executory  devise  cannot  be  limited 
to  take  effect  after  the  indefinite  failure  of  the  issue  of  a  person  where 
no  estate  tail  is  created.  Badger  v.  Loyd,  1  Salk.  232 ;  Ly.  Lanes- 
boroiu/h  V.  Fox,  Ca.  t.  Tal.  262.  But  otherwise,  where  there  is  an 
estate  tail  with,  on  failure  of  it,  an  executory  devise  over,  as  the 
estate  tail  can  he  barred.  lb. ;  see  Cole  v.  Sewell,  2  H.  L.  C.  186  ; 
Harding  v.  Nott,  7  E.  &  B.  650,  657 ;  per  Crompton,  J.,  Rimington 
V.  Cannon,  12  C.  B.  18.  And  an  executory  devise  may  be  limited 
after  an  estate  in  fee,  if  it  must  take  effect  (if  at  all)  within  the  period 
allowed.  Doe  v.  Webber,  1  B.  &  Al.  713;  Walker  v.  Petchell,  1 
G.  B.  652.  But  where  there  is  a  limitation  to  A.  in  fee,  followed  by 
an  executory  devise  over  to  B.  in  fee,  if  A.  dies  without  heirs,  or,  in 
the  alternative,  if  he  should  mortgage  or  levy  a  fine,  or  suffer  a 
recovery,  the  executory  devise  over  is  void  under  either  alternative. 
Ware  v.  Cann,  10  B.  &  C.  433;  see  Harding  v.  Nott,  7  E.  &  B. 
650. 

If  the  executory  devise  over  cannot  take  effect  by  reason  of  its 
being  too  remote,  the  first  gift  remains  absolute.  See  Kampf  v. 
Jones,  2  Ke.  756 ;  Jackson  v.  Noble,  ib.  690  ;  Courtier  v.  Oram,  21 
Bea.  91 ;  Webster  v.  Parr,  26  Bea.  236.  Where  there  is  an  estate 
in  fee,  with  an  executory  devise  over  for  life,  the  former  is  absolute, 
subject  to  the  latter  as  long  as  it  endures.  Gatenby  v.  Morgan,  1 
Q.  B.  D.  685.  But  where  there  is  an  appointment  or  devise  to  A.  in 
fee,  with  an  executory  devise  over  to  B.,  or  to  a  charity,  in  a  certain 
event  which  happens,  although  the  gift  over  cannot  take  effect  by 
reason  of  B.  being  a  stranger  to  the  power,  or  of  the  gift  to  the  charity 
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being  void,  A.'s  estate  will,  nevertheless,  cease.  Doe  v.  Eyre,  5  G.  B. 
713  ;  Robinson  v.  Wood,  4  Jur.,  N.  S.  625  ;  cons,  the  observations  of 
Lord  St.  Leonards,  Pow.,  8th  ed.,  514. 

An  executory  devise  (or  bequest),  like  a  contingent  remainder,  is 
transmissible  to  the  representatives  of  the  devisee  or  legatee,  if  he  die 
before  the  contingency  happens.  Goodright  v.  Searle,  2  Wils.  29  ; 
Barnes  v.  Allen,  1  B.  C.  C.  181.  Where  there  is  an  executory  devise 
in  fee  after  a  prior  limitation  in  fee,  and  both  estates  vest  in  the  same 
person  as  where  there  is  a  devise  in  fee  to  A.,  with  an  executory  devise 
over  to  B.  on  a  contingency,  and  B.  dies,  leaving  A.  his  heir,  there  is 
no  merger,  but  A.  will  take  the  estate  under  the  first  devise,  and  if 
the  contingency  happen,  then  also  under  the  executory  devise.  Good- 
title  V.  White,  15  Ea.  174. 

Uxecutory  Bequests.]  Eemainders  cannot  be  limited  by  will,  in 
chattels  real,  or  in  personal  estate,  but  they  may  take  effect  by  way  of 
executory  bequest.  Fea.  402 ;  see  Dawson  v.  Small,  L.  E.,  9  Ch. 
651.  In  the  case  of  consumable  articles,  however,  or  those  which  in 
their  nature  are  destructible  by  use,  the  first  legatee  for  life,  or  other 
limited  period,  takes  absolutely  as  a  general  rule.  Randall  v.  Russell, 
3  Mer.  194 ;  Andreiv  v.  Andrew,  1  Coll.  690.  There  being  an  excep- 
tion, however,  in  the  case  of  wearing  apparel  {Re  Hall's  Will,  1  Jur., 
N.  S.  974),  and  things  used  in  the  way  of  trade  {Phillips  v.  Beal,  32 
Bea.  25) ;  also  farming  implements  {Groves  v.  Wright,  2  K.  &  J.  347) ; 
and  things  capable  of  being  held  as  heirlooms.  See  the  cases  ante, 
p.  1327.  The  rule  that  ulterior  interests  under  executory  devises  of 
real  estate  cannot  be  barred  by  the  first  taker  is  equally  applicable  to 
executory  bequests  of  personalty.     Fea.  421. 
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[T/ic  refcreme preceded  by  the  letter  I.  is  to  the  Index,  as  also  the,  references  infra  and 
supra  ;  in  other  cases  the  reference  is  to  the  text.] 


ABATEMENT  OF  LEGACIES.    See  Wills,  1340.     I.  Legacies. 

ABSENCE  BEYONI)  SEAS, 

when  statutory  time  runs  from  return,  604 

ABSTRACT  OF  TITLE.    See  Conditions  op  Sale  :  Vendors  and  Purchasers. 
Abstract  of  title ;  generally 

action  lies  for  non-delivery,  1100 

belongs  to  purchaser  if  purchase  completed,  1102 

if  not,  must  be  returned  to  vendor  and  no  copy  kept,  ib. 
complete,  when  it  is  considered,  1101 

equitable  title  with  power  to  get  in  legal  estate  shown,  ib. 
concealment  of  deeds  or  falsifying  pedigree,  penalties  for,  ib. 
concurrence  of  necessary  parties,  vendor  must  procure,  ib. 
contain,  what  it  should,  ib. 
expenses  of,  borne  by  vendor,  1100 

except  in  case  of  railway,  &c.,  companies  purchasing,  1101 
incumbrances  shown  exceeding  purchase-money,  ib. 
legal  estate  shown  to  be  outstanding,  ib. 

lots,  sale  in,  purchaser  of  more  than  one  not  entitled  to  separate  abs.,  Couv. 
Act,  1881 :  1100 

except  at  his  own  expense,  ib. 
perfect,  must  be,  as  far  as  vendor  can  make  it  at  the  time,  1101 

presumption  that  it  is,  ib. 
purchaser  entitled  to,  though  he  has  agreed  to  accept  title,  1100 
purchaser,  whether  entitled  to  his  counsel's  opinion,  1102 
solicitor  partner  falsifying,  799 
tenant  in  tail  selling  the  fee,  1101 
time  fixed,  must  be  delivered  at,  1 100 
tithe  rentcharge  and  land  tax,  purchaser  liable  to,  1101 

when  redeemed  evidence  must  be  stated,  ib. 
title  deeds  and  equitable  charge  should  be  abstracted  or  communicated,  1101 — 2 

though  the  latter  may  have  been  discharged,  1102 
title  shown  must  be  legal  and  equitable,  1100 

when  first  shown,  when  made,  ib. 
voluntary  deed,  root  of  title,  nature  of  should  be  stated,  1101 

Title  shown — property,  1102 
advowsons,  1004 
allotments  under  Indosure  Acts,  ih. 

enable  allottee  to  convey  legal  estate  before  award,  ib. 

of  commons  of  a  manor,  1104 — 5 
city  ward  property,  1105 
copyholds — timber  and  mines,  1103 

enfranchised  lauds,  rights  of  owner  of,  ib. 
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Title  shown — continued. 
enfranchised  lands — lords'  title,  1104 
exchanged  lands,  ib. 
freeholds.     See  Root  or,  infra. 

highway,  soil  of  ancient,  presumption  of  ownership,  1105 
presumption  does  not  arise  where  way  is  modern,  ii. 

nor  where  ground  has  never  been  dedicated  to  the  public,  ib. 
presumption  may  be  rebutted,  ib. 
land  sold  tithe  rent  charge  free,  1106 
in  what  way  exemption  arises,  ib. 
by  modus  by  merger,  ib. 

confirmation  of  commissioners,  ib. 
may  be  in  respect  of  copyhold  lands,  ib. 
lease  of  copyhold  property  authorised  by  custom  or  by  lord's  license,  1103 

lessor's  license,  when  necessary,  vendor  must  procure,  1104 
lease,  purchaser  of,  cannot  be  compelled  to  take  under-lease,  1062—1104 
lease  for  lives — proof  that  lives  are  in  existence,  1 104 
piirchaser  of,  bears  risk  of  life  dropping,  1095,  1 104 
leaseholds,  lessor's  title  must  formerly  have  been  produced,  1071,  1103 

See  now,  1071.     I.   Conditions  of  Sale,  Title, 
notice  as  to  title,  1102 — 3 

unavailing  against  contract  to  give  particular  title,  1103 
purchaser,  when  he  may  insist  on  good  title,  though  entering  into  contract 

with  notice  of  defects,  ib. 
register  county,  purchaser  of  land  in,  inquiries  to  be  made  by,  1107 
registration  title  requiring,  1106 — 7 

leaseholds,  purchaser  of,  where  will  not  registered,  1107 
will  of  testator  devising  land  in  Middlesex  and  Yorkshire  not  registered,  ib. 
renewable  leaseholds,  1104 
root  of  title, 

satisfied  terms  commencing  before  8  &  9  Vict.  c.  112, 1107 
sixty  years  formerly  to  freeholds  and  copyholds,  1 102 
earlier  title  may  sometimes  be  required,  ib. 
but  purchaser  cannot  object  on  mere  suspicion,  ib. 
Vendors  and  Purchasers  Act,  1874,  forty  years  instead  of  sixty,  ib. 
strips  of  land — ^presumption  of  ownership,  1105 
tenure  of  property,  1114 
where  boundaries   between  lands  of  different  tenure  cannot  he  distin- 
guished, 1075 
tithes — tithe  rent-charge,  1105 — 6 
under  local  Inclosure  Acts,  1104 

want  of  title  to  part  of  property  when  purchaser  not  bound,  1106 
to  whole  of  property,  ib. 

vendor  purchasing  what  is  wanting  to  make  title  good,  ib. 
waste  lands,  1 105 

Verification  of  title ; 
deeds  and  documents,  execution,  &c.  of,  1109 

abroad,  instruments  executed — verification  by  notary,  1113 

affidavits,  &c. ,  in  causes  depending,  in  chancery,  ib. 

whether  proof  of  notary's  signature  necessary,  ib, 
acknowledged  deed,  ib. 
bankruptcy,  proceedings  in,  proof  of,  1111 
births,  deaths,  and  marriages,  registration  of,  ib. 
copyholds.  Enfranchisement  Acts,  award  imder  proof  of,  ib. 
crown,  grants  from,  proof  of,  ib. 
deed  or  will,  thirty  years  old,  proves  itself,  1112 

executed  under  power  of  attorney,  ib. 
revocation  by  death,  as  to,  ib. 
deeds  collateral  to  title,  right  of  purchaser  to  see,  1113 
devise  of  realty,  proof  of,  1110 

as  against  heir,  ib. 
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Verification  of  title  :  deeds,  &o. — continued. 

erasures  and  alterations  in  deeds  or  willa,  1112 

presumption  as  to  time  of  making,  ib. 
escrow,  deed  delivered  conditionally,  111'2 

delivery  of  deed  to  solicitor  of  grantee,  ib. 

mere  retention  of  deed  by  party  executing  will  not  make  it  an,  ib. 

requires  no  particular  form  of  words,  ib. 
fine — recovery,  proof  of,  1111 
Inolosure  Acts,  award  under  proof  of,  ib. 
intestacy,  proof  of,  where  a  will  and  no  wiU,  ib. 
judgment  and  decree,  ib. 
laud-tax,  redemption  of,  1111 — 2 

discharge  of  land  from,  1112 
letters  of  administration,  proof  of,  1111 
private  acts,  copies  of,  are  evidence,  1110 

recitals  in,  where  acts  are  of  recent  date,  ib, 
probate  of  will  of  personalty,  ib. 

where  lost,  ib. 
probate,  conclusive  evidence  until  revoked,  ib, 
public  statute  requires  no  proof,  ib. 
receipt  indorsed,  1112,  1160 
statutory  declarations  constantly  received,  ib. 
strict  legal  evidence  not  required,  1110 

proof  of  signature  often  not  required,  ib. 

so  with  proof  of  execution  of  deeds,  ib. 
tithes — land  tithe  free,  1106 
will  invalid— heir  selling,  1110 

supposed  second  wiU,  devisee  selling  under  first  will,  ib, 

Seeds  and  documents,  produotion  of, 

by  mortgagee,  703 

court  rolls,  copies  of,  are  title-deeds,  1109 

expenses  of — Conveyancing  Act,  1881  :  1077,  1108 

joint  tenants,  one  selling,  other  having  deeds  must  produce,  1109 

lost  or  destroyed,  where  deeds  have  been,  ib. 

registered  memorial  is  good  secondary  evidence,  ib. 

no  deeds,  series  of  descents,  ib. 

Don-production  must  be  satisfactorily  accounted  for,  ib. 
when  equivalent  to  notice  of  charge,  1153 

office  copies,  or  extracts  when  vendor  must  furnish,  1108^9 

place  at  which  to  be  produced,  1108 
deeds  in  London,  ib. 

tenant  for  life  having  custody  of  deeds,  remainderman  may  require  produc- 
tion from,  1109 

tenants  in  common,  one  selling,  other  having  deeds,  must  produce,  ib, 

title-deeds,  common,  to  several  estates,  ib. 

vendor  having  only  covenant — must  procure  production,  ib. 

Pedigree  cases,  1115 
baptismal  register,  entry  in  by  oflioiating  clergyman,  ib. 
death  mthout  issue,  importance  of,  in  pedigree  cases,  1116 
declarations  of  deceased  members  of  family,  1115 
declarations,  &c.,  need  not  be  contemporaneous  with  facts  stated,  ib. 

but  must  be  before  controversy  has  arisen,  ib. 
declaration  shortly  before  death,  1116 
description  in  wills,  1115 

in  bibles,  ib. 

in  registry  books,  ib. 

upon  monuments,  ib. 
entries  produced  from  proper  custody,  ib. 
father,  declaration  of  deceased  as  to  illegitimacy  of  child,  ib. 

declaration  by  reputed,  ib. 
hearsay  evidence,  not  in  general  admissible,  ib. 

is  confined  to  pedigree  cases,  ib. 


1434  INDEX. 
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Verification  of  Title— cmitinued. 
pedigree  cases — continued. 
heirship,  reputation  of,  when  admissible,  1116 

husband  or  wife,  declarations  of  deceased  as  to  each  other's  family,  1115 
presumption  as  to  person  from  whom  title  traced  being  purchaser,  1116 
presumption  of  death  without  issue,  ib. 
presumption  of  legitimacy  where  child  born  in  wedlock,  ib. 

how  it  may  be  rebutted,  ib. 
recitals  in  deed  executed  by  member  of  family,  ib. 

evidence  under  Vendor  and  Purchaser  Act,  1874,  s.  2  :  ib. 
relationship  of  declarant  must  be  proved  aliunde,  1115 — 6 

Presumption  as  to  instruments  and  matters  of  fact,  1113 
long  enjoyment — necessary  deeds  presumed,  ib. 

copyholds,  surrender  of,  ib. 

mortgaged  estate,  reconveyance  of,  ib. 
presumption  as  to  continuance  of  life,  is  one  of  law  iiot  of  fact,  1114 

not  made  as  between  vendor  and  purchaser,  ib. 
j)re3umption  of  death  after  seven  years  from  time  person  last  known  to  be 
living,  ib. 

but  not  as  to  time  of  his  death,  ib. 
presumption  of  death,  unmarried,  ib. 
presumption  that  female  is  past  child-bearing,  1114 — S 

not  made  against  purchaser,  1115 
stamp  on  lost  deed  presumed,  ib, 

deeds  produced  must  have  proper,  ib. 
where  purchase  is  compulsory  by  a  public  body,  1113 — 4 

evidence  that  it  was  unstamped,  1113 
survivorship,  there  is  no  presumption  of,  where  two  persons  die  by  same 

casualty,  11)4,  1226—7 

ACCOUNT, 

action  of,  504 

ACCRUED  AND  ORIGINAL  SHARES, 

rules  as  to  vesting  of,  1226.     I.  Vesting  and  divesting. 

ACCUMULATION.     See  Mabkia&e  Settlements,  642 

prior  to  Thellusson  Act,  valid  for  lives  in  being  and  twenty-one  years,  4 

Ihellnsson  Act : 

accumulation  prohibited  by  deed,  will,  or  otherwise,  for  longer  term  than,  5 

1,  life  of  grantor  or  settlor,  ib. 

2,  term  of  twenty -one  years  from  his  death,  ib. 

3,  or  during  minority  of  person  living  at  his  death,  ib. 

i,  or  during  minority  of  person  who  if  of  age  entitled  to  income,  ib. 
in  excess,  income  goes  to  person  entitled  if  no  accumulation,  ib. 

accumulation  permitted  for  payment  of  settlor's  debts,  ib. 

accumulation  permitted  for  raising  portions  of  child  of  settlor  or  of  any 
person  interested  under  settlement,  ib. 
accumulation  by  operation  of  law,  whether  within  act,  5—6 
"  accumulation,"  word  need  not  be  used  to  bring  case  within,  6 

to  commence  after  testator's  death,  ib. 
alternative  events,  trusts  for  accumulation  iu,  9 
"  child  "  or  "children,"  meaning  of,  in,  ib. 

grandchildren,  gift  to,  ib. 

parents,  what  interest  they  must  take  under  s.  2,  ib. 
construction  of,  same,  applicable  to  wills  and  deeds,  5 
contingency,  direction  to  accumulation  on,  6 
' '  debts, "  meaning  of,  in,  8 

word  includes  contingent  liabilities,  ib. 
distribution  not  accelerated  to  set  up  invalid  direction,  6 
income  when  accumulation  ceases  to  be  lawful,  7 

heir  when  entitled  to,  .when  personal  representatives,  ib. 

where  vested  interest  in  possession,  ib. 
no  such  interest --residuary  gift,  ib. 
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Thellussoa  Act — continued. 
invest,  direotiou  to,  for  longer  than  authorised  period,  G 
Ireland,  act  does  not  apply  to,  5 
"portions,"  meaning  of,  in,  8 — 9 

premiums  on  policy  of  assurance,  direction  to  keep  up,  6 
rents,  direction  to  accumulation,  ib. 
residue,  or  surplus  income  of,  direction  to  accumulate,  7 

surplus  income  of  realty  and  personalty  goes  as  such,  7 — 8 
Scotland,  Act  applies  to  property  in,  5 
time  allowed  for  accumulation — only  one  of  periods,  6 

day  of  testator's  death,  not  included  in,  ib. 

excess,  direction  to  accumulate  void  only  for,  ib. 
trust  for  accumulation  violating  rule  against  perpetuities,  ib. 

during  minority  of  unborn  child,  7 

during  successive  minorities,  6 

ACKNOWLEDGED    DEED.      I.  Freehold  Estates-Estates  Tail— Fines  and 
Recoveries  Abolition  Act — Husband  and  Wife. 

ACKNOWLEDGMENT.    See  Limitations,  Statutes  of. 

ACQUIESCENCE 

throiigh  ignorance  of  rights,  98.     I.  Specific  Performance. 

ACRE, 

customary,  abolished,  1067 

ADEMPTION    OF    LEGACIES,  924,  1338.     I.  Legacies. 

ADMINISTRATION   ACTION,  277 
with  will  annexed,  249 

ADMINISTRATORS.     Sec  Executoks. 

acts  done  by,  before  grant,  as  a  rule  not  binding,  253 

exceptions  from  this  rule,  ib. 
administration  limited,  administrator  represents  estate  to  that  extent,  250 
administration  cum  testamento  aintcxo,  2.32 

after  grant,  office  and  power  generally  same  as  those  of  executor,  249 
authority  is  derived  from  letters  of  administration,  2d3 

difiference  in  this  respect  between  administrator  and  executor,  ib. 
beneficially  entitled   to  residue  prior  to  Statute  of   Distribution,  283.     Sec 

I.  Intestacy. 
de  bonis  non,  when  appointed — rights  of,  2j2 
definition  of,  249 
devolution  of  office,  2.31 

administrator  of  executor  does  not  represent  testator,  252 
distributing  assets  after  notice  under  22  &  23  Vict.  c.  35,  260 

what  sufficient  notice  to  persons  claiming  as  next  of  liin,  ib. 
foreign  personal  assets,  le:i;  domicilii  lex  loci,  254 

husband  administering  when  liable  for  devastavit  of  wife,  2(j7.    I.  Devastavit, 
intestate,  estate  of,  not  exceeding  £100,  county  court  grant,  254 

act  extended  to  children  of  poor  intestate  widows,  ib. 
jurisdiction,  residence  of  administrator  out  of,  249 
liability  for  acting  without  grant,  253 

grant  obtained  by  suppressing  will,  ib. 
Limitations,  Statute  of,  administrator  deemed  to  claim  as  if  no  iuterval  between 

death  and  grant,  ib.     And  sen  Statute  of  Limitatiox,  579 — 580. 
opinion  of  court  applying  for  22  &  23  Vict.  c.  35,  s.  30,  278 
option  of  purchase  at  future  time  cannot  be  given  by,  276 
ordinary  before  20  &  21  Vict.  c.  77  power  of,  259 
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payments,  hmid  fide  made  to,  before  grant  revoked,  are  valid,  254 
retaining  his  own  statute-barred  debt  out  of  legal  assets,  263 
set-oflF,  262.     I.  Executors  (set-off). 

debt  due  to  administrator  in  his  own  right  from  one  of  kin,  sum  due  from 
administrator,  ib. 

share  of  one  of  next  of  kin  in  estate— whole  of  partly  barred  debt,  ib. 
several  treated  in  law  as  one,  256.     I.  Executors  (Several). 

death  of  one  of  several,  office  devolves  on  survivors,  257 
special  promise  to  answer  damages  must  be  in  writing,  258 
underlease  may  be  granted  by,  if  necessary,  276 
verbal  promise  before  grant  may  be  binding,  258 
who  may  be,  250 

bankrupt— insolvent,  may  be,  251 

felons  whether  disqualified,  ib. 

infant-minor,  grant  made  to  guardian,  250 

lunatic — idiot  disqualified,  ib. 

married  woman  with  husband's  consent,  ib. 
administration  granted  though  husband  refuses  to  assist,  ib. 
cannot  in  general  act  without  his  concurrence,  251 

ADMISSION 

of  assets,  265.     I.  Executors. 

to  copyhold  estates,  228.     I.  Copyhold  Estates. 

ADVANCEMENT, 

power  of,  641.     I.  Marriage  Settlements. 

ADVEESE  POSSESSION,  576 

ADVERSE  RIGHTS, 

vendor  must  disclose,  1063 

ADVOWSON,  193.     See  Eeeehold  Estates. 

AGENT, 

false  statements  by,  within  his  authority,  vitiate  contract,  1059 

AGREEMENT.     See  I.  Contbact. 
for  lease,  527 

marriage  in  fraud  of  marriage  settlements,  630 
mortgage  for  antecedent  debt,  690 
no  antecedent  debt  agreement  enforced,  689 

AIR  AND  PROSPECT,  157.     See  Easement. 

ALIENS.     See  Conveksion — Land  into  Money  and  Wills,  c.  1. 
children  of  soldiers  or  officers  of  crown  born  abroad,  109 
copyright  acts,  alien  friends  entitled  to  protection  of,  129 
formerly  could  not  hold  land,  108 
may  be  trustees,  960 
33  &  34  Vict.  c.  14,  108 
may  take,  acquire,  hold,  and  dispose  of  realty,  108 

1.  but  not  out  of  the  United  Kingdom,  nor  as  qualification,  108 — 9 

2.  no  other  rights  conferred  than  those  expressly  given,  109 

3.  retrospective,  act  is  not,  ib. 

ALTERATION 

in  wills,  1284.     I.  Wills  (alterations). 
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AMALGAMATION 
of  compaDies,  463 

AMBASSADOR, 

certificate  of,  is  evidence  of  foreign  law,  75 

AMBIGUITY  in  contract,  efifeot  of,  1129.     I.  Specific  performance, 
"and"  read  "  or,"  673,  1239,  1317 
"any"  read  "all,"  1410 
"or"  read  "and,"  1316,1317 

ANNUAL  KENTS, 

when  directed  against  niortgagee  in  possession.  750.     I.  Mortgage. 

ANNUITY.    Sec  Apportionment— Kent  Ch^uige— Statute  of  Limitations. 
contribution  of  several  properties,  to  payment  of,  37 
definition  of,  10 

government,  purchase  of,  under  16  it  17  Vicl.  t.  45,  22 
heirs  of  grantor  not  bound  unless  named,  11 
issuing  out  of  land  with  clause  of  distress — rent-charcje,  10 

without  such  clause — rent  seek,  ib. 
personal,  limitations  of  gift,  10 — 1 1 

to  A.  for  ever,  11 

to  A.  or  his  heirs,  ib. 

Under  Deeds  : 

cumulative  annuities  given  by,  14 

enrolment  of,  formerly  necessary,  13 

powers  in,  supplied  by  Conveyancing  Act,  1881,  14 

registration  of,  necessary  to  bind  lands,  ib. 

except  under  marriage  settlements  and  wills,  ib. 

unregistered,  valid  in  certain  cases,  ib, 
repurchase,  contr.ict  of,  iu,  ib. 

Under  Wills : 
accruing  rents,  payable  out  of,  20 
appropriation  of  fund  to  answer,  directed,  ib. 

acquiescence  in  receipt  of  reduced,  21 

insufficiency  of  fund,  20 

interest,  reduced  by  Act  of  Parliament,  21 
charge  a,  on  what  property,  ib. 
commencement  of,  from  testator's  death,  ib. 
corpus  given  over,  subject  to,  19 
general — specific — demonstrative,  annuity  may  be,  21 
gift  of,  to  A.  for  life  of  B.,  16 
income-tax,  when  liable  to,  15 
interest  of  fund,  out  of,  17 
interest  on  arrears  of,  as  a  rule  not  given,  21 
joint  or  several,  18 

for  lives  and  life  of  survivor,  ib. 

to  several,  devolving  on  their  representatives,  ib. 
for  joint  maintenance,  ib. 

to  two  "during  their  natural  lives,"  ib, 
legacies,  rules  governing,  apply  to,  15 
legacy-duty,  when  liable  to,  ib. 
money,  gift  of,  to  purchase,  gives  fund  itself,  16 

interest  or  produce  of,  gift  of,  ib. 
payable  out  of  corpus  or  income,  ]  9 

charged  on  property,  ib. 

on  real  estate  with  power  of  sale,  ib. 
payment  of  trust  for,  out  of  rents,  ib. 
payment  of,  21 — 22 

out  of  particular  fund,  17 
after  life  interest,  ib. 

where  charged  on  reversionary  property,  22 
on  several  properties,  22 
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Under  Willa^contmuecl. 
perpetual,  or  for  life  only,  10 
given  generally,  is  for  life,  ib. 
charged  on  estate  in  fee,  ib. 
to  A.  for  life  remainder  to  B. ,  ib. 
property  gift  of,  to  produce,  17 
purchase  of,  f or  A. ,  direction  for,  ib. 

declaration  that  he  shall  not  receive  capital,  ib. 
in  trust  for  separate  use  of  married  woman,  ib. 
residue  given  over,  after  payment  of,  19 

APPENDANT  POWERS,  843 

APPOINTMENT 

of  new  trustees,  1008.     I.  Trusts. 

APPOINTMENTS  UNDER  POWERS,     ^ee  Poweks. 

APPORTIONMENT, 

Irrespective  of  Statute, 
annuity  not  in  general  apportionahle,  23 

unless  for  infant  or  married  woman  living  separate,  ib, 
interest  accruing  de  die  in  diem  is  apportionable,  ib. 
rent  is  not,  24 

though  accruing  on  day  of  death,  24 

stock  dividends  apportionable  in  such  cases,  ib, 
sale  or  alienation  of  part,  an  apportionment  is  to  be  made,  29 

by  lessee  or  lessor,  29 

Inclosure  Commissioners,  power  of,  ib. 

under  Lands  Clauses  Consolidation  Act,  ib. 

Stat.  11  Geo.  2,  c.  19,  24 : 

compulsory  purchase  under  act  of  parliament,  25 

dividends  not  apportionable,  ib, 

leasing  power,  improper  execution  of,  24 

tenant  for  life,  lease  must  determine  by  death  of,  ib. 

tenant  in  tail,  held  within,  ib. 

tenant  pur  autre  vie,  ib. 

Stat.  4  &  5  ■Will.  4,  c.  22,  ib. 

annuity  charged  on  stock  within,  26 

unless  determining  by  death  or  otherwise,  ib. 
dividends  declared  by  joint  stock  companies,  ib. 

under  deed  of  settlement,  ib. 
express  stipulation  excludes  operation  of,  25 
"instrument,"  order  of  court  not  an,  27 
lease  after,  under  power  in  settlement  made  before,  25 
lease  parol,  not  within,  26 

mortgagee  out  of  possession,  not  assign  under,  25 
policy  of  assurance,  annual  sums  payable  under,  ib. 
rent  charges  under,  ib. 

royalties  in  nature  of  rents,  payable  at  uncertain  periods,  26 
Scotland,  act  extends  to,  25 

stock  sold  between  dividend  days,  proceeds  of,  26 
tenant  in  fee,  lease  by,  not  within,  ib. 
tenants  in  tail,  successive,  25 

Stat.  83  &  34  Vict.  c.  35  : 

business,  share  in  profits  of,  28 
canal  companies,  dividends  of,  ib. 
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Stat.  33  &  34  Vict.  c.  i5— continued. 

company,  private  trading,  share  in  profits  of,  28 
"  dividends,"  meaning  of  word  in,  ib. 
income,  direction  to  accumulate  till  marriage,  29 
personalty  specifically  bequeathed,  income  of,  28 — 9 
"trading  or  other  public  companies,"  meaning  of,  28 
■wUl  made  before,  act  in  operation  after,  ib. 

APPRENTICESHIP 

contract,  effect  of  master's  death,  85.     I.  Contract. 

APPROPRIATION, 
of  payments,  608 

ARBITRATION, 

agreement  to  settle  disputes  by  building  societies,  701 
clauses  in  partnership  deeds,  810 

on  sale  by  lessor  or  lessee,  562,  1085.     I.  Conditions  of  Sale. 
sale  by,  1060 

ARMS, 

name  and  clause.     I.  Conditions  and  Contingencies  (name  or  arms). 

ARREARS 

of  rent  and  interest,  limitation  to  recovery  of.    Sse  Statutes  of  Limitations. 

ARTICLED  CLERK, 

premium  paid  with,  on  death  of  master,  proportionate  part  to  be  returned,  85 

ASSENT 

to  legacy,  256.     I.  Executors. 

ASSETS.     See  Charity  and  Moktmaix  ;  Executoes. 

debts,  priority  of  order  of,  see  32  &  33  Vict.  c.  46,  infra. 

1.  Crown  debts,  38 

2.  Certain  statutory  debts,  ih. 

3.  Registered  judgments  and  decrees,  ib. 

4.  Recognizances  enrolled,  ib. 

5.  Specialty  debts  and  rent,  ib. 

payable  infuiuro,  ib. 

6.  Simple  contract  debts,  ih. 

7.  Claims  for  dilapidations,  ib. 

8.  Voluntary  obligations,  ib. 

unless  assigned  for  value,  ib. 
definition  of,  30 

domicile  of  testator,  how  affects  administration,  38 
equitable,  34 

administered  irrespective  of  legal  priority,  35 

debts,  lands  devised  for  or  charged  with  payment  of,  ib. 

definition  of,  34 

foreign  law  does  not  afiect,  35 

separate  estate  of  deceased  married  woman,  ib. 

specialty,  and  other  creditors,  equities  between,  ih. 
Judicature  Act,  187S,  administration  under,  38 — 9 
legal,  administered  according  to  legal  priorities,  34 

definition  of,  ib. 

equity  of  redemption,  ib. 

general  personal  estate,  ib. 

personalty  settled,  paid  into  court,  ih. 

proceeds  of  sale  of  real  estate,  ib, 


144i0  INDEX, 

ASSETS— cuntinuotl. 

maralialling  of  between  creditors,  39 

devise  or  charge  for  payment  of  debts,  40 
legatees,  between,  39 
legatee,  in  favour  of,  against  heir,  40 
not  against  heir  taking  by  devise,  it. 
specific  devisees,  ib. 
meaning  of  word,  39 

purchaser,  or  mortgagor,  creditor  or  legatee  of,  40 
residuary  devisees,  ib. 
voluntary  gi-antees,  ib. 
order  of  liability  of,  to  debts,  36 

1.  General  personal  estate,  ib. 

unless  plainly  exempted,  ih, 

2.  Lands  expressly  devised  for  payment  of  debts,  ib. 

3.  Estates  descending  to  heir,  ib. 

4.  Property  charged  with  debts,  ib. 

5.  General  pecuniary  legacies,  ib. 

6.  Realty  comprised  in  residuary  devise,  37 

7.  Specific  legacies  and  specific  devises,  ib. 

8.  Property  appointed  under  general  power,  ib. 

except  property  of  married  woman,  as  a  rule,  ib. 
contribution  between  properties  liable  in  same  degree,  ib. 
to  payment  of  annuity,  ib. 
preferential  payment  of  debts,  31 — 33 
liability  of  real  estate  to  payment  of  debts  before  3  &  4  Will.  4,  c.  104,  30 

acts  referring  to,  Romilly^s  Act,  47  Geo.  3,  c.  74,  31 
3  &  4  Will.  4,  c.  104,  32 

charge  of  debts,  what  constitutes,  32 
direction  for  payment  by  executors  is  not,  33 

real  estate  not  charged  with  or  devised  by  testator,  subject  to  debts, 
assets  in  equity,  31 
for  debts  simple,  contract  and  special,  ib. 
specialty  where  heirs  bound  have  priority,  ib. 
32  &  33  Vict.  c.  46, 
in  administration  of  estate  of  every  person,  no  priority  of  his  specialty 

over  his  simple  contract  debts,  31 
payable  equally  out  of  assets  legal  or  equitable,  ib. 

ASSIGNMENT, 

choses  in  action.     See  I.  Mortgage  (Siibject-matter  of). 

contracts,  83 

copyright,  129 

lease.     See  Landlokd  and  Tenant  ;  Lease. 

policies  of  assurance,  83 

ATTAINDER.     Sec  Escheat. 

ATTESTED  COPIES, 
vendor  must  give,  1077 

ATTESTING  WITNESS, 
to  wills,  1265,  1274,  1284 

ATTORNEY, 

bankrupt's,  trustees  of  cannot  purchase  estate  of  bankrupt,  1039 

client  cannot  purchase  from,  1039 

executor  only  entitled  to  costs  out  of  pocket,  277 

married  woman,  although  an  infant,  may  appoint,  364 

ATTORNMENT, 

by  mortgagor,  735 
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AUCTIONEER, 

cannot  contradict  partioulara  or  conditions  of  sale,  1087 

clerk  of,  whether  agent  of  bidder,  ib. 

executor  cannot  charge  for  commission  on  sale  of  testator's  estate,  277 


BANKER, 

executor  of  partner  canuot  charge  for  commission  against  his  estate,  277 

BANKRUPT, 

executor,  bankrupt  not  disqualified  from  being,  251 
guardian,  320.     I.  Guardian  and  Ward, 
lessee  or  assignee,  564.     I.  Landlord  and  Tenant, 
tenant  in  tail,  estate  vests  in  trustee  in  bankruptcy,  216 
trustee,  1005.     I.  Trusts, 
not  disqualified,  960 

BANKRUPTCY, 

biU  of  sale,  when  act  of  bankruptcy,  717 

contracts,  efifect  on,  84 

power  of  appointment,  eflfect  of,  on,  853 

BARE  TRUSTEE 

must  convey  to  cestui  que  trust,  990 

BASE    EEE,    213.     I.   Freehold   Estates— Estates    Tail— Fines   and   Recoveries 
Abolition  Act. 

BIDDINGS  AT  SALES, 
conditions  as  to,  1070 
opening  practice  discontinued,  1093 

BILL  OF  SALE, 

a  mortgage  of  chattels,  705 

acts  regulating,  705 — 6 

affidavit,  716 

after  acquired  property,  710 

agreement  for,  parol,  effect  of,  712 

"apparent  possession,"  meanings  of,  707 

attestation,  709,  711 

attestation  of  execution  by  grantee's  solicitor,  716 

bankruptcy,  when  bill  amounts  to  act  of,  717 — 8 

order  and  disposition  of  mortgagor — mortgagee  withdrawing  consent,  720 

possession  taken  before  registration,  ib. 
past  debt  only,  bill  to  secure,  is  act  of,  717 — 8 

if  further  advance,  it  must  be  substantial,  718 
reputed  ownership — Acts  of  1869  and  1883,  718—9 
bill  given  as  security  not  protected,  719 

secus  where  it  operates  as  absolute  transfer,  ib. 
factor,  clause  applies  generally  to  goods  in  hands  of,  719 — 20 
hiring  furniture,  hotel  keeper — reputed  ownership  excluded,  719 

seats  ordinary  householdei',  ib. 
possession,  real  and  apparent,  ib. 

trader  in  possession  of  articles  unconnected  with  his  business,  it). 
"bill  of  sale,"  meaning  of  (Act,  1878),  700—7  ;  (Act,  1882),  710 

for  less  than  £30  void,  ib.,  711 
building  materials,  agreement  between  builder  and  landlord  as  to,  712 
consideration,  statement  of,  714 
commission  and  expenses,  deduction  for,  ib. 
money  duo  may  be  stated  to  be  money  lent — Act  of  1878,  ib. 
"now  paid,"  when  consideration  may  be  so  stated,  ib. 
part  returned  or  retained,  ib. 
substantial  accuracy  requisite,  ib. 
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BILL  OF  SATSE^cnntiMieil. 

consolidation  of  mortgages  doctrine  does  not  apply  to  bills,  717 
debentures  of  incorporated  company  not  within  Act  of  1882,  711 
definition  of,  712 

description  of  goods,  7iri.     5'fc  Things  rpecifioally  mentioned. 
description  of  persons,  &c.,  what  snfficient  in  affidavit,  716 

attesting  witnesses,  ib. 

numbers  of  houses,  variance  fatal,  ih. 

residence  must  be  that  at  time  of  swearing  affidavit,  ib, 

subsequent  change  of  residence  by  grantor,  ib. 
distress,  power  of,  instrument  giviug,  is  bill  of  sale,  708 
"factory  or  workshop,"  meaning  of,  708 
fixtures,  708,  710,  715 

loose  articles  of  trade  are  not,  71o 
fixtures,  trade,  brought  on  premises  by  tenant  of  mortgagor,  715,  716 
form  of,  in  schedule  to  Act  of  1882,  materiality  of,  711,  713 

bonus,  provision  for,  ib. 

collateral  agreement,  713 — 4 

insurance,  covenant  for,  does  not  contravene  Act,  713 

payable  on  demand,  sum  secured,  made,  ib, 

statutory,  substantial  variance  from,  avoids  bill,  ib. 
furniture,  agreement  for  hire  of,  payment  by  instalments,  712,  713 
future  property,  715,  716 
growing  crops,  70S,  710,  712 
grantor  retaining  possession  of  mortgaged  chattels  may  sell  them,  717 

in  ordinary  course  of  business,  ib. 
inventory  of  goods  with  receipt  attached,  713 
joint  stock  company,  bill  given  by,  712 
local  registration,  711 
not  fraudulent  under  13  Eliz.  c.  5,  706 

though  object  is  to  defeat  expected  execution,  ib. 
objects  of  acts,  712 
order  and  disposition,  709,  710 
"personal  chattels,"  707 

possession  taken  before  time  for  registration  is  valid,  712 
priority  of  registered  over  unregistered  bill,  717 
provision  that  mortgagor  shall  retain  possession  till  default,  will  not  make 

bill  fraudulent  under  13  Eliz.,  c.  5,  706 
rates,  poor  and  parochial,  chattels  not  protected  against,  711 
"reasonable  excuse,"  meaning  of  in  s.  7i  Act  of  1882,  717 
rectification  of  register,  709 
registration,  709,  710,  711 
re-registration,  where  grantee  has  assigned  his  interest,  717 

affidavit  made  on,  how  residence  of  grantee  must  be  stated,  ib, 

of,  void  bill,  ib. 
satisfaction,  entry  of,  709 

schedule  of  property  to  be  annexed  to  bill,  710 
seizure,  promise  by  grantee  without  consideration  to  delay,  717 

forbearing,  whether  good  consideration  for  new  bill,  718 

removal  of  goods  not  before  five  days,  (Act,  1882),  711 

sale  ordered  by  court  after,  717 
settlements,  post-nuptial,  712 
substitutional  bill,  708—9 
"trade  machinery,"  707 
transfer  of  bill,  709,  717 
"  true  copy  "  of,  meaning  of  phrase,  716 
unregistered  bill  of  sale,  708 
warrants,  letters  of  hypothecation,  712 

BILLS, 

authority  of  directors  to  draw,  449.     I.  Joint  Stock  Companies. 

BLANKS 

in  wills,  1285,  1302,  1303 
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BREACH  OF  TRUST.     Sec  Devastavit. 

execution  of  contracta  whioh  would  be  not  decreed,  91 

BROKER, 

when  a  trustee  of  money  deposited  with,  983 

BROTHERS  AND  SISTERS, 
gifts  to,  in  wUl3,  1376 

BUILDING  SOCIETIES.     See  Mortgages. 
acts  regulating,  objects  of,  698 

6  &  7  Will,  IV.  0.  32  still  in  force  to  certain  extent,  698 
directors  cauoot  borrow  on  mortgage  to  purchase  laud,  699 
mortgage  not  authorized  by  rules,  must  be  sanctioned  by  each  member,  ih. 
receipt  indorsed  on  mortgage  sufficient  without  reconveyance,  ib. 

effect  of,  where  mortgagor  seised  to  particular  uses,  ib. 

where  there  are  several  mortgages,  ib. 
rule  empowering  trustees  to  borrow  for  society  purposes,  ib. 
rule  giving  power  to  borrow  "  as  occasion  may  require,"  ib. 

37  &  38  Vict.  c.  42, 
arbitration,  agreements  for  settlement  of  disputes  by,  701 — 2 

47  &  48  Vict.  c.  41,  ib. 
body  corporate,  700 
borrowing  powers,  ib. 

death  of  member  or  depositor  intestate,  payments  to  next  of  kin,  741 
determination  of  society,  ib. 
disputes  between  society  and  members,  ib. 
incorporation,  as  to,  under,  699 

38  <fe  39  Vict.  c.  9,  ib. 
infant  heir,  death  of  mortgagor  leaving,  payment  to  administrator,  701 
joint  shares,  ib. 

liability  of  members  limited,  700 
minors,  members,  701 
name,  change  of,  700 
objects  of  society  under,  ib. 
permanent  society,  definition  of,  ib. 

receipt  endorsed  on  mortgage  suflScient  without  reconveyance,  701 
registrar,  certificate  of,  as  to  incorporation,  700 
rights  and  estates  in  property,  vest  without  couveyance,  ib. 

except  stocks  in  public  funds,  ib. 

aud  copyholds  or  customary  hereditaments,  ib. 
rules,  ib. 

alteration  of,  ib. 

binding  on  members,  ib. 

registration  of,  ib. 

scope  of,  ib. 
stamp  duties,  non-liability  to,  701 
terminating  society,  definition  of,  700 
transfer  to  other  society,  701 
winding-up,  liability  of  members,  ib. 

BURNING,  &c., 
wills,  1281 

BUSINESS. 

loss  and  gain  on,  as  between  tenant  for  life  aud  remainderman,  124.     I.  Con- 
version, 
of  testator,  carrying  on,  274.     I.  Executors. 


1444  INDEX. 

CALLS,  465.     I.  Joint  Stock  Companies. 

unpaid  at  testator's  death,  to  be  paid  out  of  estate,  1334 

CAPITAL, 

cancelling,  lost  power  of,  417 

increase  by  issue  of  preference  shares  in  joint  etook  companies,  461 

reduction  of,  417 

CESTUI  QUE  TRUST, 

predeceasing  testator,  1294.     I.  Lapse. 

CHAMPERTY,  89 

CHAPEL, 

trustees  of,  mortgaging,  696 
new,  now  appointed  by  the  court,  47 

CHARGINa  AND  EXONERATING  REALTY  AND  PERSONALTY, 
Debts  and  legacies,  charge  of,  on  realty  hy  testator,  32 
contrary  intention,  evidence  of  must  be  clear,  ib. 

as  by  charge  of  part,  and  exception  of  rest,  ib. 
convert  the  realty,  direction  to,  and  that  proceeds  be  deemed  part  of  residuary 

personalty,  following  legacies,  1414 
"debts,"  meaning  of,  within  3  cfc  4  JVill.  IV.  c.  104,  33 

does  not  include  statute  barred  debts,  ib. 
executors,  direction  that  they  may  realise  such  part  of  the  estate  as  they 

think  right  to  pay  legacies,  1414 
excovitors,  direction  that  they  shall  pay  debts,  33 

accompanied  by  devise  of  real  estate,  ib. 
without  such  devise,  ib. 

devise  to  one  of  several,  ib. 
general,  not  restricted  by  specific,  32 

or  by  direction  that  particular  property  be  applied,  ib. 
legacies  coupled  with  debts  in  one  charge,  1414 

legacies  like  debts  generally  payable  primarily  out  of  personal  estate  of  testa- 
tor, 1413 

debts  first  payable  in  case  of  deficiency,  ib. 

principles  applicable  to  debts  in  general  are  so  as  to  legacies,  1413 — 4 
rents  and  profits,  direction  to  pay  debts  out  of,  1414 

residue  of  real  and  personal  estate,  direction  that  debts  and  legacies  shall  be 
paid,  followed  by  devise  of,  ib. 

direction  for  payment  by  executors  makes  no  difference,  ib. 
rest  or  residue  of  real  and  personal  estate,  devise  of,  following  mention  of 
legacies  alone,  ib. 

where  residue  includes  property  over  which  testator  has  special  and  non- 
exclusive power,  ib. 
retainer  by  heir  or  devisee,  as  to,  33 
settled  real  estate,  where  debts  charged  on,  as  to  raising  by  sale  or  mortgage, 

1414 
specially  given,  charge  of  legacies  generally  no  charge  on  property,  ih. 

seats,  where  charge  of  debts  and  legacies,  ib. 
words,  what  sufiicieut  to  create,  32 

"payment  of  debts,"  direction  for,  sufficient,  ib. 

"  imprimis,"  or  "in  the  first  place,"  not  necessary,  ib. 

Exoneration  of  personalty, 
bequest  of  personalty  followed  by  devise  of  realty  on  trust  to  sell  and  pay 
debts,  &c. ,  makes  realty  primarily  liable,  1415 
so  where  charge  on  one  estate  as  a  primary  fund,  1415 — 6 
so  where  personalty  to  come  clear  to  the  legatee,  1415 
charge  of  debts,  &c.,  on  lands  or  devisee,  will  not  exouerate  personalty,  ib. 
devise  on  trust  to  sell  and  pay  debts,  &c.,  will  not  exonerate  personalty,  ib. 
where  specific  personal  estate  given  on  similar  trusts  by  deed,  ib. 
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CHARGING    AND    EXONERATING     REALTY    AND    PERSONALTY— 
continiocd. 

Exoneration  of  personalty — coiUmued. 

distinction  between  debts  and  legacies,  1413 

legatee  only,  exemption  enures  to  benefit  of,  1416 
unless  next  of  kin  take  in  the  first  instance,  ib. 

mortgage,  freeholds  and  leaseholds  comprised  iu  one,  contribute  rateably,  ib. 
unless  one  mortgaged  in  aid  of  another,  ib. 

primary  fund,  personalty  is,  for  payment  of  debts  and  legacies,  1414 — 5 
unless  exempted  by  express  words  or  manifest  intent,  ib. 

real  estate  must  be  exhausted  before  recoui-se  to  personalty  whore  exone- 
rated, 1415 

specific  personalty  charged  exonerates  rest,  1416 
unless  there  is  a  residue  undisposed  of,  ib. 

specified  debts  or  legacies,  devise  on  trust  to  pay,  or  charge  of,  ib. 

Exoneration  of  realty  and  specifically  bequeathed  personalty  prior  to  17  &  18 
Vict,  c,  113, 

devisee  or  specific  legatee  entitled  to  have  incumbrance  discharged,  1416 
although  devise  was  subject  to  mortgage,  ib. 

bond  or  covenant  or  transfer  of  mortgage  for  payment  of  mortgage  debt,  1417 
jointure  or  portions,  rule  did  not  generally  apply  where  there  was  a  provi- 
sion for,  by  settlement,  ib. 
although  covenant  to  secure  them,  ib. 

unless  settlor  made  debt  his  own,  ib. 
necessary  that  debt  should  be  testator's  or  adopted  by  him,  ib. 
where  additional  sum  borrowed  and  covenant  to  pay  the  whole,  ib. 
where  money  borrowed  to  pay  off  old  mortgage  debt,  ib. 
where  mortgaged  estate  devised  to  executor  and  residuary  legatee,  ib. 
where  mortgaged  estate  descended  to  next  of  kin,  ib. 
not  where  devise  to  A.,  he  paying  the  mortgage,  1416 

power  of  appointment  where  owner  settled  estate  upon  himself  for  life  with,  1417 
where  liability  under  testator's  covenant,  1416 — 7 
Oneration  of  realty  and  personalty  rateably, 
conversion  of  all  realty  aud  personalty  to  pay, 
legacies  out  of  proceeds,  direction  for,  1420 
intention  to  create  a  mixed  fund  sufficient,  1420 — 1 
property  subject  to  the  17  tO  18  Vict.  c.  113,  and  amending  acts — ijiortgaged 
with  personalty  not  so  subject,  1420 
devise  and  bequest  of  freehold  house  and  furniture  aud  effects  therein, 
house  being  subject  to  mortgage  for  more  than  its  value,  ib. 
several  properties  mortgaged  constitute  rateably,  ib. 
Statutory  provisions  :  17  &  18  Vict.  c.  113, 

act  applies  where  different  portions  of  mortgaged  estate  devised  to  different 

persons,  1419 
contrary  intention, 
direction  that  debts  should  be  paid  out  of  estate,  or  to  pay  debts,  does  not 

show,  1418 
devise  or  bequest  subject  to  mortgage  and  other  debts,  &c.,  or  upon  trust 

for  payment  of  debts,  &c.,  shows,  ib. 
devise  or  bequest  to  executors  subject  to  debts,  &c.,  ib. 
conversion,  where  constructive,  ib. 
copyholds,  but  not  leaseholds  within  the  act,  ib. 
equitable  mortgage  by  deposit  with  memorandum,  applies  to,  ib. 
heir  or  devisee  of  lauds  charged  with  mortgaged  debt  liable  to  it,  ib. 

unless  contrary  intention  signified,  ib. 
heir-at-law  taking  by  lapse,  ib. 

descent,  ib, 
iutestates,  did  not  apply  to  estates  of,  1420 
lien  for  unpaid  purchase-money  not  within  the  act,  1418 
mortgagee's  rights  not  afl'ected,  ib. 

residuary  devise  of  one  estate,  and  specific  devise  of  another,  both  being  in 
one  mortgage,  ib. 

tirill  i-l-jf^/l  'Kof/iTia  >mt  rpi-nililiftlifid  aii-.f^v  a.p.t.  j7j_ 
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HARGING    AND    EXONEEATING     REALTY    AND    PERSONALTY— 

continued. 

Statutory  provisions;  30  &  31  Vict.  o.  69, 

charge  of  debts  on  part  o£  testator's  realty  in  exoneration  of  rest,  1419 

direction  to  pay  all  just  debts,  &c.,  out  of  personalty,  1419 — 20 
certain  mortgage  debts  only  to  be  paid,  1420 

general  direction  to  pay  debts,  or  all  debts  not  contrary  within  17  tfc  18  Kict. 
c.  113,  1419 
unless  reference  to  debts  charged  by  way  of  mortgage,  ib. 

intestates,  did  not  apply  to  estates  of,  1420 

leaseholds,  did  not  apply  to,  ib. 

"mortgage"  to  extend  to  lien  for  unpaid  purchase-money  upon  lands  pur- 
chased by  testator,  1419 

reference  to  mortgage  debts  must  be  distinct  and  unmistakable,  ib. 

Statutory  provisions  ;  40  &  41  Vict.  c.  34, 
contrary  intention,  what  is  not  a  signification  of,  1420 
personal  estate,  does  not  apply  to  general,  ib. 
17  &  18  Vict.  c.  113,  and  30  &  31  Vict.  c.  69,  extended  to 

cases  of  intestacy,  ib. 

equitable  charges,  including  lieu  for  unpaid  purchase-money,  ib. 

lands  of  whatever  tenure,  ib. 

CHARGING  ORDERS, 

banking  companies,  as  to,  525 

effect,  has  no  greater  than  instrument  of  charge  executed  by  debtor  would 

have  had,  ib. 
mining  companies  on  cost-boolc  principle,  ib. 
order  absolute,  relates  back  to  order  nisi,  524 
pension,  government  cannot  be  charged,  ib. 

nor  East  India  Company  pension,  ib. 
shares  in  companies,  charging  order  on,  not  set  aside  though  holder  only  a 

trustee,  524 — 5 
1  &  2  Vict.  c.  110,  government  stock  and  shares,  may  be  charged  by  order  of 
judge,  523 
arresting  debtor  is  a  relinquishment  of  the  cliarge,  524 
chancery  judge  has  jurisdiction  in  matters  in  equity,  ib. 
ex  2Mrte,  every  charging  order  is  made,  in  first  instance,  ib. 

and  without  notice  to  debtor,  ib. 
no  proceedings  to  be  taken  for  six  months,  523 

but  creditor  may  get  stop  order,  523—4 
whether  in  remainder  or  reversion,  vested  or  contingent,  3  ct  4  Vict.  c.  82, 
524 

CHARITABLE  TRUSTS.    &c  Mortmain,  Statute  of. 

apportionment  between  charities  and  legatees,  by  court,  46 

certain,  bequest  must  be,  44—5 

charitable  and  benevolent  purposes,  what  are,  or  are  not,  43 

debtors,  for  releasing,  44 

game  laws,  for  payment  of  fines  under,  ib. 

liospital,  for  building  or  endowing,  43 

literary  men,  unsuccessful,  for  helping,  44 

national  debt,  towards  payment  of,  ib. 

poor  relations,  for,  43 

public  benefit  generally,  fbr,  44 

servants,  good,  for  encouragement  of,  ib. 

town,  for  improvement  or  good  of,  43 

widows,  orphans,  the  poor,  for,  ib. 
charitable  purposes  under  43  Eliz.  c.  4,  42 
construction  in  doubtful  cases,  46 
cy  pris,  doctrine  of,  45 

inapplicable  where  object  specific,  ib. 
or  trust  not  enforceable,  46 

whether  residue  be  given  to  charity  or  not,  ib. 
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educational  purposes,  44 

fellowships,  scholarships,  &c.,  for  foundation  of,  ib. 

Royal  Society,  for,  ib. 

schoolmasters,  for  maiutenance  of,  ?'J. 
general  charitable  iuteutiou,  when  carried  into  effect,  45 
minister  in  possession  of  meeting-house,  position  of,  47 
new  trustees  of  chapel,  how  appointed  by  court,  ib. 
perpetuities,  are  not  within  the  rule  agaiust,  42,  833,     I.  Perpetuities, 
private  purposes,  gifts  for,  void,  44 

private  charity,  company,  museum,  tomb  or  monument,  ib. 
public,  the,  must  be  for  benefit  of,  ib. 

or  of  section  of  it ;  e.g.,  parish,  ib. 
religious  purposes,  promotion  and  doctrines,  unless  superstitious,  4C! 

church  purposes,  43 

Jews,  ib. 

ministers,  as  such,  ib. 

protestant  dissenters,  42 

Roman  catholics,  42 — 3 
superstitious  uses,  41 

disposition  for,  void  under  1  Ed.  6,  c.  14,  ih. 

independently  of  statute,  ib. 
trust,  declaration  of,  2irinid  facie  evidence  of  objects,  47 

for  hospital,  trust  for,  not  applicable  to  town  lighting,  46 

for  poor  of  A. ,  trust  for,  not  applicable  to  poor  of  B. ,  ib. 
relief  of,  trust  for,  applied  for  education,  ib. 

funds  must  be  applied  according  to,  ib. 

worship,  form  of,  usage  is  evidence  of,  ib. 
visitors  of  charities,  duties  of,  47 

internal  government,  superintendence  of,  ib. 
court  will  not  interfere  in, 

but  it  will,  as  to  managing  estate  and  revenue,  ib. 

new  benefactor,  gift  by,  to  ancient  charity,  ih. 

who  are,  ib. 
voluntary  conveyance  good,  though  subseq^uent  conveyance  for  value,  296 

CHARITABLE  TRUSTS  ACTS, 

Allotments  Extension  Act,  1882,  effect  of,  61 

charity  commissioners  of  England  and  Wales,  under,  ib. 

accounts  and  statements  as  to  property  must  be  furnished,  ib. 

building  leases  may  be  sanctioned  by,  ib. 

compromises,  sales,  purchases,  ib. 

empowered  to  sit  as  board,  and  enquire  into  condition,  &c.,  of  charities,  ib. 

proceedings  instituted  by,  ib. 

schoolmasters,  and  officers  of  charities,  removal  of,  by,  ib. 

trustees,  &c.,  of  charities,  attendance  of,  before,  ib. 
disobedience  is  contempt  of  court,  ib. 

CHILD  EN  VENTRE  SA  MERE, 
when  considered  as  born,  1382 

CHILDREN, 

bequests  or  devises  to,  1381  H  seq.     I.  Wills  (children). 

provisions    for    in    marriage    settlements,    639.       I.    Marriage    Settlements 
(children). 

CHOSES  IN  ACTION, 

assignment  of,  83.     I.  Contracts, 
what  are,  348 

CLASS  OF  PERSONS  TAKING  INTERESTS  UNDER  'WILLS, 
time  of  ascertaining,  1380  ct  se.q.     I.  Wills, 
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COLLATERAL  POWERS,  843 

COMMISSION 

of  officer  cannot  be  mortgaged,  729 

COMPANIES, 

defunct,  striking  off  register,  499.     See  Joisn  Stock  Companies. 
purchase  of  land  by  railway,  104.3,  1160 

COMPENSATION, 

condition  as  to,  1078 

court  will  supply  clause  of,  in  some  cases,  1067.     I.  Particulars  of  Sale. 

misdescription  as  to  vendor's  interest  not  subject  of  compensation,  1066  1079 

COMPOUNDING 
by  executors,  258 

COMPROMISES  AND  FAMILY  ARRANGEMENTS.    See  Featjdulekt  akd 

VOLUNTAKY  CoNViSYANCES. 
as  to  one  matter,  does  not  conclude  parties  as  to  another,  64 
consideration,  adequacy  of,  question  not,  as  a  rule,  entertained,  62 

legal  proceedings,  avoidance  of,  a  good,  ib. 
doubtfiil  rights,  compromise  of  rarely  set  aside  for  mistalie,  62 — 3 
failure  of  one  party  to  perform  his  part  of  agreement,  64 

by  reason  of  incapacity,  ib. 
family  settlements,  64 — 5 

parental  influence,  undue  exercise  of,  65 

onus  when  on  parent  to  show  absence  of  undue  influence,  ib. 

relation,  purchase  by,  under  pressure,  ib. 

remainderman,  remote,  whether  he  can  question,  ib. 
favourably  regarded  in  equity,  62 

fraud,  where  present,  compromise  set  aside  after  considerable  time,  63 — 4 
infant,  compromise  not  forced  on,  against  adviser's  opinion,  64 

has  not  better  equity  than  person  sui  juris,  63 
laud,  parol  agreement  as  to,  with  part  performance,  ib. 
marriage  voidable,  agreement  not  to  dispute,  ib. 
mistake,  effect  of,  63,  64 

money  paid  in  such  a  case  not  recoverable,  ib. 

with  respect  to  matter  of  fact  not  included  in  compromise,  ib. 
uberrima  fides  necessary  in,  63 
will  doubtful,  agreement  not  to  dispute,  ib. 

COMPROMISE  OF  LEGAL  PROCEEDINGS,  65 
attorney  or  counsel  may  make,  ib. 

unless  expressly  forbidden,  ib. 
counsel,  if  by,  must  be  in  court,  ib. 

consent,  may  be  withdrawn  if  given  through  inadvertence,  65—6 
executors,  by,  258 

infant,  rights  of,  how  affected  by,  66 
laches  and  acquiescence  where  parties  not  sui  juris,  ib. 
married  woman,  rights  of,  how  affected  by,  ib. 

on  behalf  of,  court  may  sanction,  ib. 
recommended  by  the  court,  ib. 

CONDITIONS  AND  CONTINGENCIES, 
alienation  and  enjoyment,  conditions  restrictive  of,  1240 

conditional  limitations  and  couditious,  distinction  between,  1241 
estates  tail,  rules  applying  to  devises  and  limitations  of,  ib. 
gift  over  on  person  dying  intestate  or  not  disposing  of,  1240 
life  interests,  1241 
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alienation  and  enjoyment,  conditions  restrictive  ot— continued. 
limitation  in  fee  to  A.  until  he  shall  alienate  or  become  bankrupt,  qu. ,  Vlil 
limitation  to  A.  until  alienation,  change  or  iucunibrance,  ib. 
equitable  charge  as  to,  ib. 
settlement  where  provision  is  under.  Goo,  1241 
not  to  alien,  in  mortmain,  r_MO 
to  particular  person,  ib. 
to  any  but  a  particular  person,  ib. 
■within  a  particular  time,  1241 
personalty  rules  applying  to  gifts  of  absolnte  interest  iji,  ib. 
rules  of  law,  conditions  to  withdraw  property  from  operation  of,  void,  ib. 
sale,  mortgage  or  incumbrance,  interests  forfeited  by,  1241 — 2 
forfeiture  on  sale,  assignment  or  disposition,  1242 
advice,  taking,  as  to  power  of  alienation,  ib. 
arrears  of  income,  assignment  of,  ib. 
bankrupt  entitled  in  reversion,  1244 
bankrupt  jointly  entitled  with  others,  1243 
bankruptcy  anniilling,  1 244 
bankruptcy,  effect  of,  1242 — 3 
direction  to  pay  into  hands  of  legatee,  1242 

or  at  discretion  of  trustee,  ib. 
incurred  gift  over  takes  effect,  ib. 

or  interest  ceases  under  proviso  for  ceaser,  1242 — 3 
insolvent,  gift  over  on  legatee  for  life  becoming,  1244 

recital  to  this  effect  in  deed  executed  by  hira,  ib. 
original  and  accrued  shares,  forfeitnre  applies  to,  1243 
trustees  having  power  of  exclusion,  ib. 
marriage,  effect  of,  1242 
whoUy  restrictive,  void,  1240 
gift  over,  immaterial,  ib. 
condition,  how  distinguished  from  contingency,  1200 
interest,  nature  of,  1200 — 1 
precedent,  nature  of,  1200,  i^ifra. 
subsequent,  nature  of,  ib. ,  infra. 

tendency  at  common  law,  to  construe  conditions  as,  1201 

conditions,  precedent  and  subsequent— effect  of,  generally,  ib. 
cannot  operate  to  defeat  estate  tail  in  part,  ib. 
intention  to  annex  not  carried  into  effect  by  testator,  1203 
performance  of,  1202 
condition  to  marry  into  particular  family,  lifetime  for  performance,  1204 
conditional  limitation  over,  on  noncompliance,  ib. 
conditions  precedent,  must  be  performed  literally,  1203 
legacy  to  be  claimed  within  certain  time  must  be,  ih. 
inability  through  ignorance,  illness,  &c.,  uo  excuse,  ib. 
immaterial  that  legatee  has  no  notice,  ib. 

secus,  where  effect  would  be  to  defeat  estate  of  heir,  1203 — 4 
legatee  to  appear  before  executors,  1204 
to  execute  release,  ib. 
to  pay  sum  of  money,  ib. 
mode  and  time  of,  1203 
"months"  mean  calendar  months,  1204 
name  and  arms,  discontinuing  use  of,  effect  of,  ib. 
personal  estate,  1202 

condition  originally  possible,  afterwards  becoming  impossible,  1202 3 

condition  precedent  illegal  imposing  act  malum  in  sc,  1202 

merely  in  respect  of  some  rule  of  law,  ib. 
condition  precedent  or  subsequent,  impossible,  ib. 

gift  in  general  vests  absolutely,  ib. 
condition  subsequent  illegal,  void,  ib. 

gift  over,  inoperative,  ib. 
condition  subsequent,  impossible,  1203 
gift  over,  immaterial,  ib. 
vested  interest  not  divested,  ib. 
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conditions,  precedent,  &c. — continued. 
performance  of — continued. 
real  estate,  1202 

condition  precedent,  performance  impossible  limitation  fails,  ib. 
so  where  condition  precedent  to  exercise  of  power  impossible,  ib. 
consent  by  A.  to  jointure  exeroiseable  after  A.'s  death,  ih. 
subsequent,  performance  impossible  estate  vests  free  from 'it,  ib. 
condition  of  attaining  particular  dignity  in  peerage,  ib. 
gift  over  on  nonperformance  of  illegal  or  impossible  condition, void,i6. 
so  if  performance  illegal,  ib. 
precedent  legal  and  possible  must  be  performed,  1203 
conditions  subsequent  divest  where  there  is  gift  over,  ih. 
proviso  for  cesser,  ib. 
subsequent  how  created,  1201 
uncertain  and  unintelligible  is  void,  1202 
valid,  acceptance  of  gift  makes  it  binding,  1201 
word  not  always  used  in  strict  sense,  ib. 
conditional  words,  effect  of,  with  reference  to  a  particular  age,  1215 
"  as  soon  as  "  in  bequest  creates  condition  precedent,  1216 
"at,"  "on,"  or  "upon,"  1218 

devise  at  twenty-one  with  gift  over,  vest  subject  to  be  divested,  ib. 
on  attaining  twenty-one,  contingent,  ib. 
on  taking  a  particular  name  with  gift  over  on  refusal,  ib. 
in  bequests  create  condition  precedent,  ib. 
legacy  or  portion  charged  on  land,  ib. 
proceeds  of  real  and  personal  estate,  ib. 

on  attaining  twenty-one  with  gift  over,  ib. 
subject  to  life  interest,  1220 
"  if  "  in  devise  or  bequest  generally  creates  condition  precedent,  1216 
gift  over  on  death  under  particular  age,  ib. 
legacies  or  portions  charged  on  land,  1220 — 1 
"  provided  "  a  person  attains  particular  age,  1216 

in  devises  and  bequests,  ib. 
"should  "  in  a  bequest  creates  a  condition  precedent,  1217 
"such  as  attain,"  "those  who  attain,"  1219 

in  devise  or  bequest  creates  a  condition  precedent,  1219 — 20 
rule  in  Pesting  v.  Allen,  ib. 
does  not  apply  where  legal  estate  outstanding,  1220 
"  until  "  A.  attains  a  certain  age  then  to  him  with  gift  over,  1218 — 9 
"  when  "  in  a  bequest  creates  a  condition  precedent,  1217 
but  not  in  a  devise,  ib. 

class  gift  to  a,  as  and  when  they  attain  twenty-one,  ib. 
conversion,  direction  for,  ib. 

distribution,  when  youngest  of  a  class  attains  twenty-one,  ib. 
real  and  personal  estate,  gift  of  blended,  ib. 

speciiic  shares  to  individuals  on  youngest  attaining  twenty- one,  ib. 
contingencies  distinguished  from  conditions,  1200 
gift  over,  1204 
absolute  interest  not  defeated  unless  gift  over,  can  take  effect^  1204 — 5 
event  happening  in  testator's  lifetime,  1207 

event,  the  very,  on  which  gift  over  is  to  take  effect  must  happen,  1205 — 6 
gift  over  on  two  events  happening,  and  only  one  happens,  1207 
on  death  o£  A.  or  B.,  in  lifetime  of  C,  1206 
on  death  of  A.  before  marriage  and  not  leaving  issue,  ib. 
on  one  of  a  class  dying  before  a  particular  time,  ib. 
if  A.  shall  die,  to  B. ,  A.  being  then  dead,  1208 
implies  failure  of  prior  gift,  1204 

legacy  provided  A.  attains  twenty-one,  if  he  die  before,  over,  1205 
legacy  or  portion  charged  on  laud,  ib. 

payable  out  of  personalty,  ib. 
on  failure  of  children  of  A.  and  tliere  are  none,  1208 
on  non-attainment  of  age  and  other  contingencies,  1205 
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gilt  over — continwcd. 
precedent  gifts,  failure  of,  those  following  take  eifect,  1207 
to  A. ,  and  in  default  of  his  doing  something  at  particular  time  to  B. ,  A. 
dies  before  time,  1208 
revocation  clause  of,  divests  without  gift  over,  1207 

where  gift  over  cannot  take  effect,  ib. 
to  A.  for  life  remainder- to  B.  in  fee  if  he  attains  twenty-one,  with  gift  over 
in  default,  1205 

gift  over  in  case  of  death,  1209 

absolute  in  terms  when  cut  down,  1212 

gifts  subject  to  A.'s  life  interest  to  several  hj  nams  and  if  any  die  in  A.'s  life- 
time leaving  children  to  them,  ib. 
to  A.,  if  he  die,  to  B.,  contingency  refers  to  death  of  testator,  1210 

rule  does  not  apply  where  gift  over  is  for  life  only,  ib. 
to  A. ,  and  if  he  die  without  children,  to  B. ,  contingency  refers  to  death  of  A. , 
1209—11 
to  A.  if  he  die  without  children  over,  if  leaving  children  to  them,  1211 
to  A.  at  twenty-one,  if  he  die  leaving  children  to  them,  ib. 
to  A.  (subject  to  a  life  interest)  if  he  die  to  B. ,  contingency  refers  to  death 

of  tenant  for  life,  1209,  1211 
to  A.  subject  to  B.'s  life  interest,  and  if  A.  die  without  issue,  over,  1211 
to  several  subject  to  a  life  interest,  with  benefit  of  survivorship,  1211 — 2 
to  A.  if  he  die  unmarried  or  without  children  to  B. — contingency  refers  to 
death  at  any  tiine,  1209 
unless  intention  contra,  ib. 
to  A.  (subject  to  a  life  interest)  if  he  die  unmarried  or  without  children  to 
B.,  *. 
contingency  refers  to  death  at  any  time,  ib. 
unless  intention  contra,  ib. 
legacies,  rules  applicable  to,  borrowed  from  civU  law,  1201 
by  which  conditions  precedent  favoured,  ib. 

marriage,  1233 
conditions  partially  restrictive  of  mamage  are  valid,  1239 
conditions,  wholly  restrictive  of  marriage,  in  general  void,  1234 
country,  marrying  native  of  particular,  1239 
family,  marrying  into  a  particular,  ib. 

devisee  has  his  whole  life  to  perform  conditions,  ib. 
particular  person  as  to  marrying  or  not  marrying  a,  ib. 
personalty,  conditions  affecting,  construed  according  to  civil  law,  1234 
realty,  conditions  affecting,  construed  according  to  common  law,  ib. 
religion,  as  to  marrying  or  not  person  of  particular,  1239 

condition  precedent  as  to  marriage  must  be  performed,  1200,  1231 
spinster,  conditions  subsequent  relating  to  marriage  of,  1234 
widows  or  widowers,  conditions  relating  to  marriage  of,  ib. 

conditions  subsequently  defeating  interests  of  widow  in  realty,  ib. 

widower,  as  to  condition  subsequent  defeating  gift  to,  on  his  marrying 
again,  ib. 

marriage  with  consent,  ib. 
consent  coupled  with  another  contingency,  1236 

legacy  at  a  particular  age  or  on  marriage  with  consent,  ib. 
forfeiture  on  marriage  without  consent,  ib. 
legatee  marrying  without  consent  under  the  age  prescribed,  ib, 
afterwards  attaining  that  age,  ib. 
guardian,  marriage  with  consent  of,  1237 
legacy  at  particiUar  age,  if  legatee  unmarried  or  on  marriage  with  consent, 

1236—7 
non-performance  with  reference  to  the  marriage,  1235 — 6 
personalty,  condition  precedent  as  to  must  be  performed,  1230 

representatives  of  legatee  when  entitled  to,  ib. 
realty,  conditions  precedent  and  subsequent,  as  to,  ib. 
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marriage  with  consent — continued. 
personalty,  bequests  of,  on,  witliout  limit  as  to  time  or  age  valid,  1235 
but  there  must  be  a  gift  over,  ii. 
legacy  directed  to  sink  into  residue  equivalent  to  gift  over,  ib. 
revocation  of  legacy  not  equivalent  to  gift  over,  ib. 
proviso  for  cesser  on  marriage  without  consent,  ii. 
realty,  conditions  relating  to  and  affecting,  ib.     . 

construed  in  general,  like  conditions  not  relating  to  marriage,  ib. 
sufficiency  of  consent,  1237 

approval  informal  letter  of,  may  be  sufficient,  1238 
caprice,  consent  withheld  from  mere,  1239 
condition  once  complied  with  is  satisfied,  1238 

conditional,  e.g.,  upon  a  settlement  being  'made,  consent  may  be  with- 
drawn, ib. 
unless  the  settlement  be  made,  ib. 
bond  may  be  a  settlement,  ib. 
"  consent  and  approbation  "  read  "  consent  or  approbation,"  1239 
forfeiture  extends  to  accruing  shares,  ib. 

gift  conditional  on  consent,  it  must  be  given  before  marriage,  1237 — 8 
impossible  where  consent  becomes  by  death  of  person  to  give  it,  1238 
marriage  without  will  not  occasion  forfeiture,  ib. 
unless  condition  is  precedent,  ib. 
limitation,  condition  in  form  of — consent  of  testator — marriage  in  his  life- 
time, 1237 
condition  precedent  testator's  consent  insufficient,  ib. 
condition  subsequent  sufficient,  ib. 
power  to  settle  contingent  on  marriage  with  consent,  1239 
presumption  of  consent  after  many  years,  ib. 
right  to  consent  whether  personal  or  annexed  to  office,  1238 
trustee's  or  executor's  consent  of  several,  disclaimer  by  one,  1239 

if  all  are  living,  all  must  consent,  ib. 
unconditional  consent  not  to  be  withdrawn,  1238 

writing,  if  consent  in,  not   necessary,  it  may  be  inferred  from  circum- 
stances, ib. 
two  provisions  one  conditional  on,  other  unaffected,  ib. 
until  marriage,  limitations  are  valid,  1233 
widow,  declaration  of  cesser  of  trusts  on  marriage  of,  valid,  ib. 
widower,  limitation  to  a,  during  the  time  he  continues  a,  good,  ib. 
widowhood,  limitation  to  widow  during,  good,  ib, 
so  limitation  to  a  spinster,  ib. 
without  requiring  gift  over,  ib. 

name  or  arms,  to  take  particular,  1245 

arms  cannot  be  assumed  voluntarily,  semble,  ib. 

name  and  arms,  marriage  with  man  bearing,  ib. 

old  name,  right  to  use  not  destroyed  by  taking  new  one,  ib. 

surname,  to  take  testator's,  addition  of  it  befoix  his  own  not  sufficient,  ib. 
secus,  after  his  own,  ib. 

voluntary  assumption  of  name,  sufficient,  ib. 
so  by  persona  already  bearing  name,  ib. 

or  by  its  bein^  given  as  baptismal  name,  ib, 
not  to  institute  any  legal  proceedings,  ib. 
religion,  education,  morals,  relating  to,  ]24G 

course  of  life  as  to  changing,  i'j. 

forfeiture  ou  becoming  nun,  good,  ib. 

requiring  education,  in  particular  faith  or  place,  ib. 
residence,  as  to,  1245 

for  a  definite  period  whether,  valid,  1245 —  6 

requiring  generally  in  particular  place,  void,  semble,  1245 
"  residence,"  meaning  of  word,  1246 

usual  residence,  particular  place  to  be,  ib, 
series  of  limitations  affecting  one  of  to  settle  estates,  or  the  whole  series,  ib. 
substitutionary  gift  subject  to  same  conditions  as  original  gift,  1200 
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CONDITIONS  AND  CONTINGENCIES-co»!!(»««?. 
survivorship,  1221 
distribution,  period  of,  1223 
class,  gift  to  when  contingency  happens,  1225 

for  life  with  survivorship  no  gift  over,  ib, 
clauses  of  survivorship  do  not  alfect  period  of  distribution,  ib. 
gift  immediate  by  will,  death  of  testator,  1223 

where  gift  not  immediate,  period  is  when  prior  interests  determine,  ib. 
though  there  may  be  words  primd  facie  iudioating  another  period, 
1223—4  ^ 

gift  to  two  or  more  and  survivor  subject  to  life  interest,  1225 
gift  to  two  or  more  life,  remainder  to  a  class  then  living,  1 224 
"then  living,"  construction  of  words,  1224—5 
one  remainderman  surviving  another,  1225 — 6 
where  all  predecease  tenant  for  life,  1225 
prior  interests  determining  in  lifetime  of  testator,  ih. 
substituted  issue,  ib. 
gift  over,  words,  "survivors,"  "survivor,"  construed  strictly  in,  1222 
and  not  as  meaning  "others"  or  "other,"  ib. 

when  mean  "others  "  or  "  other."  ib. 
must  be  a  survivor  at  time  of  distiibution,  ib. 
if  not  his  issue  or  representatives  excluded,  ib. 
rule  applies  to  real  as  well  as  personal  estate,  ib. 

rule  excluded  where  gift  over  is  if  all  the  class  die  without  issue,  &c.,  1222 3 

so  where  intention  apparent  that  on  death  of  any  his  issue  should  take,  1223 
"survivor,"  meaning  of  word,  1221 — 2 

' '  survivor, "  read  in  different  senses,  in  different  clauses  of  same  settlement,  1223 
to  A.  if  he  survive  B. ,  coutingent,  1221 
class  living  at  particular  time,  gift  to,  ib. 
limitations  over  depending  on  same  contingency,  ib. 
survivorship  and  attainment  of  particular  age,  1231 
both  events  must  happen,  in  general,  ib. 
gift  over  on  both  events  not  happening,  ib. 
if  parents  leave  children,  to  t'lem  at  twenty-one,  ib. 

chiefly  in  gifts  of  portions  under  settlements,  ib. 
settlements,   intention  to  provide  for  children  at  twenty-oue  or  marriage 
presumed  in  case  of,  ib. 
gift  over,  effect  of,  1232 
not  otherwise,  in  case  of  wUls,  ib. 
surviving  children,  gift  to,  as  they  attain  a  particular  age,  1231 
vesting  of  estate  favoured  at  law,  1201 
will,  not  to  dispute,  valid,  1245 

in  case  of  personal  estate,  there  must  be  gift  over,  ib. 
words  apparently  conditional  sometimes  create  trust,  1201 

CONDITIONS  OF  SALE, 
abstract,  delivery  of,  1070.     I.  Abstract, 
on  sale  in  lots,  purchaser  of  two  or  more  entitled  only  to  one,  1078 

biddings,  1070 
prior  to  30  &  31  Vict.  c.  48,  one  person  might  in  equity  bid  for  vendor,  1069 

not  at  law,  ib. 
30  &  31  Vict.  c.  48, 
conditions  must  state  if  sale  without  reserve  or  price  reserved  or  right  to 
bid  reserved,  1069 — 70 
distinction  between  two  last,  1070 
court  sales  by,  not  affected,  ib. 

except  as  to  opening  biddings,  ib. 
rule  at  law  binding  in  equity,  1069 

sale,  "subject  to  a  reserved  bidding,"  right  to  bid  up  to  it,  1070 
retracting,  before  lot  knocked  down,  ib. 

conditions  to  contrary  probably  not  binding,  ib. 
unless  sale  is  by  order  of  court,  ib. 
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CONDITIONS  OF  BkJM-continv.ed. 
clear,  precise,  and  unambiguous,  conditions  must  be,  1069 

Compensation,  1078 

adverse  mining  rights,  1080 

condition  negativing  right  to,  1079 

must  receive  equitable  construction,  ih. 

covenants  and  conditions,  undisclosed  not  within  condition,  1080 

given  though  condition  contra,  1079 

mistake  after  conveyance,  1080.     [See  Chap.  XIV.,  p.  1174  et  seq.) 

mutual  right  to  V.  &  P.,  condition  giving,  1079 

purchaser  may  take  what  vendor  can  give  with,  1080 

quantity  much  more  or  less  than  stated,  not  within,  1079 — 80 

slight,  unintentional  mistakes  within  condition,  1079 

statements  in  deeds  to  be  conclusive  as  to  quantity,  ib. 

title  or  interest,  errors  as  to,  not  within,  ii. 

vendor  acting  maid  fide,  cannot  avail  liimself,  1080 
damages,  agreement  for  stipulated,  1085 

deposit  is  part  of  purchase-money,  ib. 
if  purchase  completed,  ib, 
declarations  for  verifying  title  to  be  at  purchaser's  expense,  1078 
deeds.     (See  production  of,  infra. ) 
default  in  completing,  resale  and  forfeiture  of  deposit,  1085 

deposit  to  be  taken  into  account  where  there  is  deficiency,  ib. 

resale  by  vendor  at  advanced  price,  ib. 

right  of  vendor  to  bring  action  for  damages  unaffected,  ib. 
easements,  sale,  subject  to,  1086 
fixtures,  ib. 

ground-rent,   last  receipt  for  evidence  of   performance    of    covenants,    1072, 
1074 

up  to  completion,  Conveyancing  Act,  1881,  1072 
continuing  breaches,  qu.,  1074 
' '  completion  "  by  purchaser  means  payment,  1080 

Identity,  1075 
boundaries  between  lands  of  different  tenure,  ib. 
complete,  evidence  by  title-deeds  must  be,  ib. 
copyholds,  as  to,  ib. 

difference  between  description  in  deeds,  ib. 
difficulty  sometimes  in  establishing,  ib. 
quantity  sold,  as  to  identity  of,  1075 — 6 
receipts,  declarations,  &c. ,  often  relied  on,  1075 
vendor  relieving  himself  from  necessity  of  showing,  ib. 

vendor   not   to    be    required   to    distinguish    freeholds     from     copyholds, 
1075 

Interest,  1081 

death  of  vendor  when  conveyance  ready,  effect  of,  1082 

income-tax,  deducting  out  of  interest,  ib. 

increased  rate,  stipulation  for,  ib. 

payable  if  from  any  cause  purchase  not  completed  at  time  fixed,  1081—2 

title  defect  in  rendering  action  necessary,  ib. 

wilful  default  of  vendor,  ib. 

where  no  condition,  1081 

delay  occasioned  by  vendor,  interest  exceeding  rents,  ib. 
where  purchaser  not  bound  to  pay  interest,  ib. 

leaseholds  in  occupation  of  vendor,  sale  of,  ib. 

objection  material,  undisposed  of,  no  interest,  ib. 

option  of  purchase,  tenant  exercising,  ib. 

possession  taken  before  time  fixed,  interest  from  taking  possession,  ib. 
though  purchaser  derived  no  benefit  from  possession,  ib. 

rate  of,  when  given  by  court,  4  per  cent.,  ib. 

reversion,  sale  of,  ib. 

time  fixed  for  completion,  interest  runs  from  then,  ib. 
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CONDITIONS  OF  SALE— cant i mi cil. 
lease,  contract  for  sale  of.     Sec  infra,  Title, 
"outgoings,"  meaning  of,  1030 

charge  for  improvemeuts  under  Laud  Act,  within,  1081 
"possession,"  meaning  of,  1080 

may  be  given  through  tenaut  occupying,  ib. 
prior  deeds  not  to  be  produced,  1072 

to  make,  good  title,  but  only  to  produce  certain  deeds,  ib. 
misleading,  what  are,  1070 

Production  of  deeds,  covenants  for,  custody  and  copies  of,  1076 

acknowledgments  instead  of  covenants.  Conveyancing  Act,  18S1,  1107 
acts,    records,    deeds,    wills,    probates,    and     other    documents,    certificates, 
declarations,  &c. ,  not  in  vendor's  possession,  expenses  of  journeys,  procur- 
ing, &c.,  and  of  attested,  cStc,  copies  to  be  borne  by  purchaser.  Convey- 
ancing Act,  1881,  1077—8 
applies,  only  to  sales  after  act,  1078 
surveyor's  certificate  of  work  done  under  covenant  not  within  section,  ib. 
vendor  must  deliver  proper  abstract,  d. 
copies,  vendor  must  give  attested,  1077 
unless  condition  contra,  ib. 

or  unless  they  are  of  record,  ib. 
covenant  to  be  produced  by,  and  at  expense  of  purchaser,  ib. 
largest  lot  in  value,  purchaser  of,  entitled  to  custody,  ib. 
"  largest  lot,"  meaning  of,  ib. 

property,  affected  by  other  deeds  not  produced,  1073 
vendor  must  produce  or  procure  deeds,  1076 
unless  enrolled  or  conditions  contra,  ib. 

only  to  produce  those  in  his  possession,  and  to  make  good  title  effect,  1072 
vendor  must  deliver  deeds  or  undertaking  to  produce,  &c. ,  1070 

not  to  be  bound  to  produce  deeds  not  in  his  custody,  1077 
vendor  retaining  estate  to  retain,  deeds,  V.  P.  Act,  1874, 
recitals.     See  Statements  and  recitals,  infra. 
rent,  apportionment  of,  on  sale  by  lessor  or  lessee,  1085 

Eequisitions  and  objections,  and  time  of  making,  1082 

answers,  time  for  objecting  to,  generally  limited,  ib. 

complying  with  requisitions,  vendor  must  have  reasonable  time  for,  1083 

fiduciary  character,  proper  condition  where  vendor  sells  in,  1082 

fresh  objections,  ib. 

misrepresentation,  purchaser  may  object  on  ground,  after  time  limited,  1083 

objections  not  sent  within  given  time  to  be  taken  as  waived,  1082 

purchaser  insisting  on  objections  must  do  so  at  once,  1083 

purchaser  setting  up  defect  in  abstract  must  show  it,  ib. 

reference  to  title  in  suit,  1082 

time  limited  and  of  essence  of  contract  and  Judicature  Act,  ib. 

"  time  after  delivery  of  abstract  "  means  perfect  abstract,  1083 

vendor  making  default  in  not  furnishing  abstract,  1082 

waiver  of  requisitions  and  objections,  1117 

Rescinding  contract  if  objection  insisted  on,  1083 
action  brought  by  purchaser,  right  can  be  exercised  after,  ib. 

when,  in  case  of  action  brought  by  vendor,  108 1 
answer  requisitions  and  objections,  vendor  must,  1083 
conveyance,  requisition  as  to,  1084 

where  vendor's  trustees  unable  to  procure  concurrence  of  cestui  que  trust,  ib. 
incumbrances,  objection  as  to,  ib. 
leaseholds  wrongly  described  as  renewable,  *•  .     . 
minerals  belonging  to  third  person,  objection  within  condition,  ib. 
title,  objection  as  to  vendor's,  option  limited  to,  ib. 
vendor  may  rescind,  though  objectiou  untenable  at  law,  1083 

but  not  if  he  fails  to  make  out  any  title,  ib. 
unless  condition  gives  him  right,  iS. 

notwithstanding  negotiation  or  litigation,  ib. 
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CONDITIONS  OF  SALE-continucd. 
Eescinding  contract  if  objection  insisted  on— continued. 
vendor  may  rescind  without  naming  time  for  waiver,  1084 
not  bound  to  answer  more  than  once,  ib. 
when  liable  for  interest  on  deposit,  1084 — 5 
vendor,  statement  by,  that  none  of  conditions  are  waived,  1083 
seisin,  1086 

Statements  and  recitals,  evidence,  1076 

copyholds,  as  to  admission  to,  ib. 

deeds,  &c.,  in,  twenty  years  old,  evidence.  Vendor  and  Purchaser  Act,  1874, 
ib. 

land  tax,  recital  of  purchase  free  from,  ib. 

must  be  no  misrepreseutatiom,  ib. 

recent  deeds,  recitals  in,  on  sale  by  trustees,  ib. 

seisin,  in  fee  of,  suflScient,  ib. 

vendor  having  better  evidence,  1076 
timber  on  copyhold  land  included  in  sale  of  land,  1086 

Title.     See  I.  Abstract  of. 

abstract  showing  none  in  vendor,  1073 
accidental  disclosure  by  vendor,  1074 
bad  purchase,  may  show  aliunde  that  it  is,  1073 — 4 
copyholds  enfranchised,  1072  —3 

equitable  only  sold,  purchaser  cannot  require  legal,  1071 
good,  to  make,  implied,  legal  and  equitable,  1070,  1074 
defective  on  abstract,  purchaser  not  bound  to  take,  1072 
dispute  to  accept  without,  is  valid,  ib. 

subject  to  opinion  of  counsel,  &c.,  to  contrary,  binding,  1071 
lease  or  term,  agreement  to  be  sold,  ib. 

formerly  lessor's  title  had  to  be  produced,  ib. 

title  to  freehold  cannot  now  be  required — Vendor  and  Purchaser  Act,  1874, 
provision  in,  ib. 
trustees  may  buy  or  sell  under  this  act,  ib. 
to  leasehold  reversion  cannot  be  required — Conveyancing  Act,  1881,  1072 
to  be  assumed  that  leases  and  underleases,  superior  lease  duly  granted, 
ib. 
and  covenants  and  conditions  performed,  ib. 
under  powers  in  settlements,  &c. ,  ib. 

contracts  relating  to  lease  no  part  of  title — Act,  1882,  ib. 
applies  to  leases  made  before  or  after  act,  ib. 
legal  estate,  vendor  must  get  in,  unless  condition  contra,  1074 
misleading,  condition  must  not  be,  1070 

as  that  purchaser  must  assume  what  vendor  knows  is  false,  ib. 
or  that  state  of  title  not  known  when  it  is,  ib. 
sale,  subject  to  any  matter  or  thing  affecting,  effect  of,  1075 
understanding  that  vendor  has  particular  title,  1071 

purchaser  may  require  proof  of  it,  1070 
vendor's,  to  take  suchas  vendor  has,  1070,  1072 
must  be  clear,  ib. 

CONSIDERATION, 

in  general,  70.     I.  Contracts. 

marriage,  628,  655.     I.  Marriage  Settlements. 

CONSOLIDATION 

of  mortgages,  740,  760.     I.  Equity  of  Eedemption  ;  Mortgages. 

CONTINGENT  REMAINDERS, 
abolition  of,  by  7  &  8  Vict.  c.  76, 
this  act  repealed  by  8  &  9  Vict,  o,  106,  1425 
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CONTINGENT  REMAINDERS— con^iniia/. 

assignable  in  equity  before  8  &  9  Vict.  o.  106,  1425 
assignment  of,  as  to,  8  &  9  Vict.  o.  106,  ih. 
birtn  of  children,  contingency  of,  14'2'2 
classification  of  : 
depending  upon  contingent  determination  of  preceding  estate,  1122 
independent  of  determination  of  preceding  estate,  ib. 
to  take  effect  on  event  certain,  but  which  may  happen  after  determination 
preceding  estate,  ib. 
limited  to  persons  not  ascertained  when  limitation  made,  ib. 
rule  in  Shelley's  Case,  ib. 
"  heirs,"  where  used  as  designate  persons,  ib. 
contingency  on  whicli  remainders  may  be  limited,  1423 
must  not  be  illegal,  ib. 
common  possibility,  1424 
possibility  upon  a  possibility,  1423 
remainder  void,  if  contingency  void,  1 424 

Determination  of,  by  destruction  of  particular  estate  ; 

contingent  remainder,  when  to  take  effect  as  shifting  use  or  executory  devise, 
40  &  41  Vict.  c.  33,  1426 

destruction  by  feoffment  or  recovery  by  tenant  for  life,  ib. 

destruction  of  particular  estate  involved  destruction  of  contingent  remainder, 
ib. 

merger  or  surrender  of  particular  estate,  ib. 

trustees  to  preserve  contingent  remainders,  ib. 
when  necessary,  after  8  &  9  Vict.  c.  106,  ib. 
determination  may  be  natural  by  effluxion  of  time,  1425 
devisable  even  before  1  Vict.  u.  26,  ib. 

devolution  to  representatives,  same  as  that  of  vested  remainder,  ib. 
double  contingency,  1423 

where  limitation  to  preserve  contingent  remainders  during  lite  estate  only, 
ib. 
estate  tail,  contingent  remainder  may  be  limited  after,  ih. 

tenant  in  tail  can  bar,  ib. 
heirs,  contingency  of  dying  without,  ib. 
particular  estate, 

copyholds,  lord's  estate  preserves  remainder  in,  1424 

determination  or  destruction  of.     See  supra. 

may  be  for  years,  where  remainder  is  for  years,  1424 

must  be  freehold  where  remainder  is  of  freehold,  ib. 

trustees,  estate  in  fee  is  sufficient,  ib. 
period  allowed  by  law,  particular  estate  must  determine  within,  ih. 

unless  an  estate  tail,  1424—5 
remainder,  definition  of,  1421 
subsequent,   remainder  cannot  be  vested  if  there  is  a  remainder  in    fee, 

1423 
subsequent  remainder  may  be  vested,  where  contingent  remainder  not  in  fee, 

ib. 
survivorship,  contingency  of,  ib. 
test,  whether  remainder  contingent  or  not,  1422 

vest,  contingent  remainder  must,  prior  to  or  immediately  on  determination  of 
particular  estate,  1424 — 5 

several  persons,  where  preceding  estate  is  in,  1424 

to  A.  for  life,  and  one  day  after  his  death  to  B.,  is  void,  ib. 
Vested  and  contingent,  difference  between,  1421 

to  A.  for  life,  remainder  to  B.  vested,  ib. 

to  A.  for  life,  remainder  to  B.,  if  he  survive  A.  contingent,  1421—2 


CONTRACTS, 

ambiguity  in,  1129 
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CONTRACTS— c««iMi«6-rf. 
assignment  of.     See  Landlord  and  Tenant,  c.  7. 
agreement  for  lease,  83 
assignable  in  equity  as  a  rule,  82 
except  mere  proposal,  ib. 
express  stipulation  against  assignment,  83 
personal  nature,  contract  of,  82 — 3 
bankrupt,  contracts  of,  under  Bank  Act,  1869,  84 
disclaimer  by  trustee,  determination  of  contract,  ib. 
under  Bank  Act,  1883,  ib. 
chose  in  action,  assignee  of,  position  at  law,  83 
Bankruptcy  Act,  1883,  effect  of,  84 
Judicature  Act,  1873,  s.  25,  (6),  effect  of,  ib. 
Policies  of  Assurance  Act,  1867,  83 
Act  retrospective,  ib. 

possession  by  donee  without  assigument,  ib. 
breach  of  trust,  contract  involving,  93 
certainty  of.     See  I.  Specific  Performance, 
classification  of,  68 
complete,  contract  must  be,  91 
conditions  precedent,  concurrent  acts,  72 — 3 
concealment.     See  I.  Specific  Performance. 

consideration,  70 — 1 

adequacy  of,  as  a  rule  immaterial,  71 

essential,  unless  contract  under  seal,  70 

forbearance  to  bring  action  a  good  consideration,  71 
for  certain  or  reasonable  time,  ib. 
person  forbearing  must  have  right  to  sue  in  his  own  name,  ib. 

good,  or  meritorious,  70 

inferred  from  terms  of  agreement,  ib. 

moral,  will  not  support  promise,  at  law  or  in  equity,  70 — 1 

mutual  promises  form  consideration  for  each  other,  71 

provable  when,  though  not  stated,  81 

valuable,  ib. 
definition  of,  1.  verbal ;  2.  in  writing  ;  3.  under  seal,  68 
delay.     See  I.  Specific  Performance, 
devolution  of,  benefit  or  burden  passes  to  executor  or  administrator,  85 

apprenticeship,  contract  of,  ib, 

articled  clerk,  return  of  premium  on  attorney's  death,  ib. 

personal  contract,  ib. 
enforceable  only  by  parties,  70 

or  by  person  named  or  clearly  designated  as  beneficiary,  ib. 

indenture,  formerly  only  parties  to  took  immediate  estate  or  benefit  under,  ib. 
otherwise  in  case  of  deeds  poll,  ib. 
disability  removed  by  8  &  9  Vict.  t.  106,  s.  5,  71 
distinction  extended  to  covenants  respecting  hereditaments,  70 
express,  68 
fair  and  free  from  fraud  contract  must  be.     See  I.  Specific  Performance. 

foreign,  74 

construction  of,  what  necessary  for,  7o — 6 

is  proved  by  advocates  or  other  skilled  witnesses,  75 
invalid  where  made,  invalid  here,  ib. 
personalty  and  movables,  as  to,  74 
construed  by  law  of  country  where  made,  ib. 

or  by  law  of  place  of  performance  where  so  specified,  ib. 
real  estate  abroad,  contracts  as  to,  how  far  enforceable  here,  ib. 
foreclosure  decree,  when  Court  has  jurisdiction  to  make,  75 
lien  upon,  not  enforced  here,  ib. 
semis,  contract  here  between  Euglishraeu  as  to  real  estate  abroad  of  one  of 
them,  ib. 
real  estate  as  to,  74 
general  rule,  construed  by  lex  loci  where  situate,  ib. 
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foreign — continncd. 
revenue  laws  atroad  not  recognised  in  this  country  as  far  as  admissibility  of 

documents,  75 
Scotland  considered  a  foreign  country,  74 

valid  where  made,  but  invalid  according  to  English  law,  not  enforced,  75 
fraud  avoids  contract,  93 
Frauds,  Statute  of,  what  contracts  must  be  in  writing,  &c.,  under,  77 

See  also  Mareiage  Settlements,  Vesdoks  and  Puechaseks. 
hardship  of.     I.  Specific  Performance, 
illegal  cannot  be  enforced,  86 

Champerty.    Sec  Maintenance,  infra. 
contract  to  pu.rchase  subject-matter  of  action,  is  not,  89 

as  to  legacy,  ib. 
costs,  agreement  by  vendor  to  indemnify  purchaser  against,  is  not,  ib. 
creditor,  assignment  of  debt  by,  pending  suit  to  recover,  ih, 
definition  of,  to  divide  subject-matter  of  action,  88 
devise  or  bequest  of  property,  contracts  for,  when  enforced,  90 
in  marriage  settlements,  ib. 
mutual  contracts  for,  ih. 

Slatutc  of  Frauds,  must  agree  with  requirements  of,  ih. 
division  actual,  agreement  need  not  be  for,  88 
division  of  property  coming  by  devise  or  descent,  agreement  for,  90 
land,  agreement  need  not  relate  to,  88 
litigate  naked  right  to,  assignment  of,  88 — 9 
pendente  lite,  assignment,  or  mortgage,  89 
pretended  rights  or  titles  to  land,  agreement  for  sale  of,  90 
8  &  9  Vict.  u.  106,  s  6,  effect  of,  ib. 
expectancy  mere,  sale  of,  ih. 
shares  in  companies,  purchase  of,  to  obtain  right  to  sue,  not,  89 
solicitor  and  client,  agreements  as  to  action,  ib. 
remuneration  to  depend  on  result,  ib. 
fees  of  public  officer,  sale  of,  86 

felonies  and  misdemeanors,  agreement  to  compromise,  86 — 7 
gaming  or  wagering  contracts  void,  87 

bond  given  for,  when  valid,  ib. 
immoral  consideration,  agreements  founded  on,  88 
cohabitation,  to  induce,  ib. 
past,  in  respect  of,  ib. 
mere  continuance  of,  ib. 
or  libellous  books,  contracts  respecting,  ib. 
maintenance,  what  it  is,  88.     Sec  CHAMPERTi-,  supra. 
offices  in  gift  of  Crown,  sale  of,  5  &  6  Ed.  IT.,  v;.  16,  86 
Act  now  applies  to  Scotland  and  Ireland,  ib. 
commissions,  civil,  naval,  or  military,  ib. 
parol  evidence  admissible  to  show  illegality,  ib. 
party  to  illegal  contract  may  set  up  illegality,  ib. 
patent  rights  future,  agreement  to  assign,  is  not  iUegal,  88 
restraint  of  trade,  contracts  in,  87 
death  or  retirement  of  one  party,  87 — 8 
divisible,  reasonable  part  enforced,  87 
principle  governing  cases,  ib. 
space,  unlimited  in  respect  of,  ib. 
time,  unlimited  in  respect  of,  ib. 
wholly  in  restraint,  contract  void,  ih. 
stockjobbing  acts,  ib. 
implied  contracts,  68  „      .f    -n    c 

imprisonment  of  party  contracting.     See  I .  Specific  Performance, 
independent,  73 

intoxication.     See  I.  Specific  Performance. 

joint  and  several,  73  ,        ,  l       j    -r 

agreement  which,  on  terms,  may  be  either,  how  construed,  ib. 
in  absence  of  express  words,  ib. 

l;^._' ji-i^  J   ji 14-,^        Cfl  PvM  A T/rv    infra.. 
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mistake,  surprise,  effect  on  contract,  97,  1129 
motive,  special  for  entering  into,  83 
mutuality,  88.    I.  Specific  Performance. 

parol  evidence, 

admissible  to  explain  terms  and  expressions,  79 

bought  and  sold  notes,  80 

condition  of  document  at  inception  of  contract,  79 

consideration  not  stated,  when  provable,  81 

custom  of  place,  ib. 

larger  sum  actually  paid  than  stated,  ib. 
but  not  greater  rent,  ib. 

plain  words  or  terms  of  instrument  not  to  be  contradicted,  ib. 

principal,  person  signing  as,  cannot  show  he  was  not,  ib. 

separate  agreements  in  parol  and  in  writing,  ib. 

"thousand,"  word  in  agricultural  lease,  80 

trade,  usage  of,  81 

lessee  entitled  to  away-going  crop,  ib. 

"year"  in  theatrical  contract,  80 
assignment  of  lease,  with  collateral  parol  agreement,  79 — 80 
fraud,  mistake,  surprise,  80 

inadmissible  as  a  rule  to  contradict  or  vary  written  contract,  79 
parol  contract  subsequently  reduced  to  writing,  ib. 

parties  to, 

(1)  Corporation, 

absence  of  seal  where  requisite,  effect  of,  78 

contract  of,  directed  by  Act  of  Parliament  to  be  under  seal,  ib. 

under  33  &  34  Vict.  c.  73,  s.  30,  ib. 
non-trading,  contract  of  must  be  under  seal,  ib. 
part-performance  may  set  up  invalid  contract,  id. 
trading,  may  contract  without  seal  for  purposes  of  incorporation,  ib 

(2)  Infant, 

contracts  of,  formerly  voidable,  69 

except  in  case  of  necessaries,  ib. 
fraud- of,  relief  against,  in  equity,  ib. 
Tnfants'  Relief  Act,  1874,  ib. 

applies  to  trading  contracts,  ib. 

effect  of  on  subsequent  ratification,  70 
lease  obtained  by,  on  implied  representation  of  age,  ib. 
speciilo  performance,  action  for,  cannot  be  brought  by,  ib. 

(3)  Lunatic, 

cannot,  as  a  rule,  contract,  69 

(4)  Married  woman, 

authority  to  pledge  husbaud's  credit,  68 

arises  while  living  with  him,  ib. 

cohabitation  mere,  does  not  raise  presumption,  ib. 

husband's  insanity,  effect  of,  on,  ib. 

notice  not  to  trust  wife  need  not  be  proved,  ib. 

presumption  may  be  rebutted  by  proof  of  husband's  prohibition,  ib. 
though  uncpmmunioated  to  third  party,  ib. 

wife  wrongfully  turned  away  by  husband  has,  69 

unless  sufficient  provision  of  her  own,  ib. 
incapable  of  contracting  at  law,  68 
otherwise  in  equity  where  she  had  separate  estate,  ib. 

See  now  I.  Married  Women's  Property  Acts  as  to  separate  estate. 

(5)  Tenant  in  tail.     See  I.  Freehold  Estates. 

penalty,  or  liquidated  damages,  71 

agreement  to  perform  or  pay  penalty,  ib. 
construction  of  contracts  as  to  damages  or  penalty,  71 — 2 
forfeiture  of  deposit  or  payment  of  fixed  sum  for  breach  of  various  stipulations, 72 
notwithstanding  specific  performance  decreed  or  injunction  granted,  71 
unless  defaulter  had  option  to  perform  or  pay  fixed  sum,  ib. 
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penalty,  or  liquidated  damages — cantinncd. 

stipulation  for  payment  o£  sum  actually  due  on  non-payment  of  smaller  sum, 

7 '2 
slipxilation  to  pay  fixed  sum  or  liquidated  damages,  71 
where  refers  to  one  event  only,  enforced,  i7). 

where  same  sum  recoverable  for  every  breach  of  contract  relieved  against,  ib. 
rectification  of      Sc;  Mabbiage  Settlement,  "N'endoe  akd  Puechaseb, 
generally  on  ground  of  mistake,  82 
which  must  be  mutual,  ib. 
representation  must  be  made  good,  95.     I.  Specific  Performance, 
specific  performance.     See  that  head, 
surprise,  wlien  avoids  contract,  98 
undue  pressure,  undervalue,  91 
waiver  and  discharge  of,  81 

after  breach  only,  by  deed  or  accord  and  satisfaction,  82 
release  by  one,  at  law,  release  by  all,  ib. 
release  to  one,  release  to  all,  ib. 
unless  expressly  restricted,  ib. 
seal,  contract  under,  discharge  by  release  under  seal,  ih, 
substitutionary  agreement,  82 

verbal  and  ordinary  written  contracts  before  breach  by  parol,  81 — 2 
and  contract  in  writing  under  statute,  82 
writing,  contracts  in,  76 — 7.     Sec  Fbauds,  Statute  of. 

CONTRIBUTION, 

between  co-trustees,  1006.     I.  Trusts. 

CONTRIBUTOKIES, 

in  joint  stock  companies,  473.     I.  Winding  up  Joint  Stock  Companies. 

CONVERSION, 

"  at  home,"  property,  meaning  of  phrase,  112 

money  iu  hands  of  third  party,  owner  must  do  act  showing  election,  ib. 
consent,  money  to  be  invested  in  land  with,  and  not  icitlioiif,  111 
motives,  improper,  consent  must  not  be  withheld  from,  ib. 
request,  direction  to  convert  on,  request  dispensed  with,  HI — 2 
unless  contrary  intention  to  be  inferred,  112 
double,  land  into  money,  and  again  into  land,  106 

election,  by  whom : 
infants  cannot  elect  except  under  direction  of  Court,  113 
jointress,  112—3 
lunatics  cannot  elect,  113 
married  women,  when  they  may  elect,  ib, 
portioners,  ib. 
remainderman  may  elect  subject  to  prior  interests,  112 

effect  of  conversion  by  tenant  for  life,  ib. 
several,  when  one  of,  may  elect,  113 

land  into  money,  may  not  elect,  ib. 

money  into  land,  may  elect,  ib. 
tenant  in  taU,  person  who  would  be  if  land  purchased,  may  elect,  112 

disentailing  deed,  when  necessary,  ib. 
what  amounts  to  an,  113 — 4 

accounts,  private,  may  show  election,  113 

demise  by  person  entitled  to  elect,  114 

parol  declarations  sufficient,  113 

possession  of  land  and  title-deeds,  114 

possession,  remainder,  difference  between  property  in,  ib. 

treating  property  as  land,  ib. 

trustees,  taking  money  from,  113 

but  not  mere  receipt  of  interest,  113 — 4 

will,  election  may  appear  by,  113 
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failure  of  object  for  which  directed,  ]  15 
laud  into  money,  118 

deed,  under,  conversion  takes  place  from  time  of  delivery,  ih. 
partial  failure  of  object,  property  results  as  persoualty,  ib. 
total  failure,  property  results  as  realty,  ib. 
effect  of  proceeds  resulting,  they  go  aa  converted,  117 
unless  devise  only  fails,  ib. 
though  land  actually  sold,  118 
residuary  bequest,  when  there  is  a,  116 

blending  of  proceeds  of  realty  and  personalty,  116 — 7 
legacy,  lapse  of,  results  as  laud,  117 
residuary  gift,  failure  of  by  lapse,  ib, 
residue,  general  and  particular,  ib. 
residuary  bequest,  where  there  is  not  a,  115 
blending  of  proceeds  of  realty  with  persoualty,  116 
declaration  that  nothing  shall  result,  ib. 

or  that  proceeds  shall  be  considered  as  persoualty,  ib. 
gift,  void  or  lapsed,  proceeds  result  as  land,  115 
interest  of  proceeds,  gift  of,  capital  results,  ib. 
part  only  of  proceeds,  gift  of,  rest  results,  116 
intention  apparent  that  real  estate  shall  be  personal /or  all  intents,  ib. 
money  into  land,  undisposed  of  interests,  how  and  for  whom  they  result,  118 
on  whom  they  devolve,  ib. 
general  doctrine  of,  105 — 6 

laud  into  money, 

advowsou  converted  into  right  of  money  compensation,  107 

aliens,  before  act  of  1870  could  take  proceeds  of  land  agreed  to  be  sold,  108 

bankrupt's  estate,  sale  of,  ib. 

compulsory  purchase,  purchase-money,  real  estate,  107 

accumulations  of  such  fund,  personalty,  ib. 
devise  of  land  does  not  include,  106 

notice  of  intention  to  exercise  power  of,  efifect  in  equity,  107 

rule  where  purchase-money  agreed  upon,  ib. 
general  gift  or  residuai-y  bequest  of  persoualty  includes,  106 
Lands  Clauses  Act,  money  paid  into  Court  under  s.  69,  realty,  107 

under  s.  76,  personalty,  ib. 
lands  sold  by  order  of  the  Court,  surplus  proceeds  of,  107 — 8 
Legacy  Duty  Aet,  under,  109 

where  trustees  have  option  and  do  not  sell,  ib. 
lunatic,  lands  belonging  to,  sale  of  by  Court,  108 

taken  by  railway  company,  ib. 
option  of  purchase,  retrospective  conversion,  106 — 7 
partition  action,  order  for  sale  of  married  woman's  real  estate  in,  110 
personal  representatives  take  where  there  is  uo  will,  106 
power  of  sale,  where  conversion  directed  under,  110 

discretionary  power  not  exercised,  ib. 
sale,  contract  of,  must  be  certain,  aud  enforceable,  106 
timber  on  estate  of  infant  or  lunatic,  proceeds  of  sale,  108 
verbal  agreement  adopted  by  heir  voluntarily,  106 

money  into  land,  110 

devise  of  land  includes,  ib. 

equity  to  compel  investment,  money  is  land,  113 

escheat.  Crown  does  not  take  by,  110 — 1 

heir,  death  of  intestate,  before  purchase  made,  110 
not  entitled  to  income  of,  ib. 

money,  bequest  of,  does  not  include,  ib. 
unless  after  election  by  absolute  owner,  ib. 

money  converted  bound  by  judgment  as  laud  if  purchased  would  have  been,  ib. 

until  purchase  can  be  found,  direction  for  investment,  ib. 
option  of  third  party,  conversion  depending  on.  111 

constructive  conversion,  none  until  option  exercised,  ib. 

limitations  applicable  only  to  land,  option  controlled,  ih. 
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option  of  third  party,  kc.—conthuicd. 
power  discretionary,  when  exercised,  property  passes  accordingly,  111 
of  sale,  when  imperative,  ib. 
to  convert  after  death  of  person  entitled,  Ih. 
.  trustees  have  not  option  unless  expressly  given  them,  ili. 
_  may  have  discretion  as  to  time  of  conversion,  ib. 
option  to  purchase  when,  convei-sion  effected  by,  ib. 
time  at  which  conversion  takes  place,  106 
deed,  from  delivery,  ib. 
will,  from  testator's  death,  ib. 
volunteers,  conversion  in  favour  of,  ib. 

CONVERSION  AS  BETWEEN  TENANT  FOR  LIFE  AND  REMAINDER- 
MAN, 
business,  loss  and  gain  in,   equities  b^ween  tenant  for  life  and  remainder- 
man, 12-1 

Direction  for,  in  will, 

considered  as  converted,  property  is,  at  year  from  testator's  death,  119 

what  tenant  for  life  entitled  to,  in  such  a  case,  ib. 
"great  caution,"  trustees  to  use,  in  realizing  estate,  119 — 20 
income,  from  what  time  tenant  for  life  takes,  118 — 9 
from  testator's  death,  119 
from  year  after,  118 — 9 

profits  of  business  treated  as,  120 

untU  conversion,  wiU  go  as  directed  in  will,  118 
investments  by  testator  treated  as  unauthorised  by  will,  120 
long  annuities,  when  included  in  direction  to  convert,  119 
loss  to  estate,  when  conversion  would  result  in,  120 

advowson,  direction  for  sale  of,  ib. 

Direction  for,  none  in  will,  ib. 

wasting  property  given  to  several  in  succession  to  be  converted,  ib. 
and  invested  in  securities  authorised  by  court,  ib. 
intention  shown  that  tenant  for  life  shall  enjoy  in  specie,  121 

consent,  not  to  sell  without,  ib. 

discretionary  power  of  sale,  1 22 

leaseholds,  bequest  to  repair,  renew,  or  demise,  121 

particular  time,  direction  to  sell  at,  122 

"rents,"  use  of  word,  121 

tenant  for  life,  death  of,  to  divide  after,  ih. 

trustees,  to  sell  at  discretion  of,  121 — 2 

ulterior  gift,  reference  to  property  in,  121 
joint  lease  by  tenant  for  life  and  remainderman,  123 
leasehold  sold  and  proceeds  invested,   expiration  of  lease  in  lifetime  of 

tenant  for  life,  122 
legacies,  payment  of,  postponed  till  death  of  tenant  for  life,  121 

specific,  tenant  for  life  takes  income  of,  122 
postponement  of  conversion,  proper,  121 

railway  company  property  taken  by  and  money  paid  into  court,  122 
renewal  of  lease  impracticable,  renewal  fund,  122 — 3 
reversionary  interests,  value  of,  how  calculated,  120 — 1 
tenant  for  life,  refusing  consent  to  sell,  123 

when  must  refund  overplus,  121 
trustee  for  tenant  for  life  and  remainderman,  duties  of,  123 
partial  conversion,  124 

COPARCENARY, 

(1)  at  common  law,  females  taking  by  descent,  on  intestacy,  507 
interest  passes  by  devise,  ih. 

seised  jointly  as  regards  strangers,  severally  as  regards  each  other,  ib. 
survivorship,  there  is  no,  between,  ib. 
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(2)  by  custom,  heirs  of  persons  dying  seised  of  gavelkind  lands,  507 
partition,  parceners  could  always  be  compelled  to  make,  ib. 

after,  each  holds  by  descent  as  before,  ii. 
possession  of  one,  not  possession  of  the  others,  ib. 

COPYHOLD  ESTATES, 
Estates  in  fee, 
admissions.     See  Surrenders  and  Admissions,  infra. 
corporation  can  only  hold  through  a  trustee,  228 
customs  of  manors  must  be  reasonable,  immemorial,  and  certain,  ib. 
that  copyholder  may  carry  away  entire  soil,  ib. 
or  dig  for  clay  without  stint,  ib. 
or  fell  timber  may  be  good,  ib. 
that  equitable  owner  shall  not  Revise,  bad,  ib. 

that  feme  covert  may  convey  estate  without  fine,  surrender  or  examination, 
bad,  ib. 
descends  on  customary  heir  generally  in  same  way  as  freeholds,  229 
devise,  owner  may  in  same  manner  as  freeholds  iinder  IFilh  Act,,  ib. 
enfranchisement  of, 
commonable  rights  of  tenant  not  affected  by,  231 

nor  rights  in  mines  unless  by  written  consent,  ib. 
compulsory  at  instance  of  lord  or  tenant,  ib. 
conditions  annexed  to  grant  of  waste  discharged  by,  ib. 
lunatic,  estate  of,  court  sanctioning  proceeding  for  enfranchisement  of,  i6. 
tenant,  death  of,  before  commissioners'  award  confirmed,  ib. 
tines,  &o.,  usually  payable  on  change  of  ownership,  228 
amount  of  depends  on  custom,  must  be  reasonable,  230 
ancestor  not  admitted,  his  heir  pays  two  fines,  ib. 
apportionment  of  between  tenant  for  life  and  remainderman,  230 — 1 
commutation  acts,  229 
forfeiture,  relief  against,  in  equity,  ib. 
lease  prior  to,  remains  good,  ib. 

lord  may  recover  without  stating  actual  amount  of,  228—9 
payment  of,  not  due  before  admission,  230 
trustees,  as  to  assessing  fines  of,  231 

all  acting,  subsequent  disclaimer  by  one,  ib. 
one  of  several  admitted  without  prejudice  to  question  of  fine,  ii. 
purchaser  pays  on  purchase,  1159 
lord  and  copyholder,  respective  rights  of,  228 

copyholder  cannot  grant  lease  for  more  than  a  year  without  lord's  consent,  ib. 
lord  cannot  enter  on  land  without  copyholder's  consent,  ib. 
lord  cannot  grant  copyhold  land  to  himself,  232 
lord  may  lose  right  to  prevent  tenant's  working  mines,  228 
lord,  purchase  by,  extinguishes  the  tenure,  232 
mines  and  minerals  under  tenant's  land,  lord  has  right  to,  228 
misdescription  of  as  freeholds  on  a  sale,  1062.    I.  Particulars  of  Sale, 
mortgages  of,  702 

nature  and  origin  of  copyhold  estates,  227 
partition  of,  509 
purch.ise-money  of  copyholds  taken  under  compulsory  powers,  231 — 2 

lord  entitled  to  compensation,  232 
same  estates  in  copyholds  as  in  freeholds,  229 

Shelley's  Case,  rule  in,  applies  to,  218,  229.     See  KuLE  IN  Shelley's  Case. 
surrenders  and  admissions,  229 

admission  enures  according  to  title,  230 
conveyance  of  copyholds  is  by  surrender,  229 
executors  selling  under  power,  admittance  of  purchaser,  230 
father  and  son  to,  successively  for  lives,  973 
legal  estate,  person  having,  is  to  be  admitted,  230 
memorandum  of  surrender  is  signed  by  grantor,  229 
proceedings  on,  may  be  made  out  of  court  and  out  of  manor,  ib. 
right  in  equity  in  such  a  case,  229 — 30 
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Estates  in  Fee — cuntinuoJ. 

seizure  by  lord  quousque  on  death  of  tenant,  230 

as  to  infants,  married  women,  and  lunatics — statutory  protection,  ib, 
surrenderee  before  admittance  can  confer  no  legal  title,  229 
timber  on  tenant's  laud,  lord  has  right  to  all,  228 
tenure  of,  held  by  copy  of  court  roll  at  will  of  lord,  227 

subject  to  services  and  fines,  ib. 
wife's  interest  of  husband,  341 

Estates  in  Tail,  232 

where  no  custom,  eifeot  of  attempted  entail,  ib. 
where  there  is  a  custom,  ib. 
barring  the  entail,  methods  of,  ib. 

Fines  and   Recoveries   Abolition   Aet.      See   Freehold   Estates  —  Estates 
Tail,  232—3.     I.  Freehold  Estates  (Fines  and  Pveeoveries  Abolition  Act. 
Life  Estates, 

may  be  held  like  similar  estates  in  freehold,  233 
so  for  lives  renewable,  ib. 
fines  and  expenses,  on  admission,  how  borne,  ib. 

COPYRIGHT.     (S'cc  Statutes  RELATING  TO,  infra. 
commoQ  law,  copyright  does  not  exist  at,  125 
definition  of,  in  5  &  6  Vict.  c.  45,  ib. 
designs,  46  &  47  Vict.  o.  57,  135 
design  not  proper  subject  for  registration  under,  ib, 
unless  substantial  novelty,  ib. 
"edition,"  meaning  of  word  in  contracts  between  author  and  publisher,  129 

In  what  may  consist,  subject-matter  of,  ib. 
cartoon  or  engi'aving  in  magazine,  130 
catalogues,  calendars,  ib. 
correspondence — copyright  in,  belongs  to  writer,  ih. 

but  receiver  must  produce  if  ordered,  ib. 

"  private  and  confidential,"  use  of  words,  ib. 
distinct  parts  of  work,  in,  ib. 
immoral  or  libellous  books,  no  copyright  in,  ib. 
law  reports  and  marginal  notes,  ib. 
lectures — rights  of  author  or  assignee,  131 

short-hand,  taking  down  notes  in,  ib. 
music — pianoforte  score  of  opera,  ib. 

song,  copyright  in  words  and  title-page,  ih. 

test  of  copyright  in,  130 
notes,  corrections,  &c. ,  to  existing  work,  ib. 
part  compilation — part  original  work,  129 
published  work,  ib. 
title  of  work,  no  copyright  in  mere,  130 

unless  followed  by  publication  of  numbers,  e.q.  magazine,  ib. 
unpublished  work,  129 
Infringement  of : 

abridgment,  whether  amounts  to  piracy,  131 
acquiescence  in  piracy,  must  be  none  by  plaintiff,  132 

mere  delay  not  in  itself  acquiescence,  133 
depends  on  circumstances  of  case,  131 
dictionaries,  132 

Dramatic  Copyright  Act,  infringement  under,  131 
guide-books  or  directories,  ib. 

immaterial  whether  work  intended  for  sale,  or  not,  ii. 
manuscript,  production  of  original,  important  evidence,  132 
maps,  ib. 
novel,  dramatic  representation  of  incidents  in,  not  piracy,  ib. 

but  it  is  to  publish  plays  so  constructed,  ib. 
old  writers,  references  to,  ib. 
piracy — what  amounts  to,  131 
play,  turned  into  novel  by  author,  132 


1466  INDEX. 

COPYRIGHT— c(i?Ji«rt«e(?. 

Infringement  of,  etc. — contimieih 
principles  determining,  131 
proceedings  for  offence  under  5  &  6  Vict,  u.  45,  to  be  brought  witliin  twelve 

months,  132 
remedy  for,  in  equity,  injunction,  131 
retranslation  of  a  translation,  132 
reviews,  quotations  in  allowed,  ih. 
theory,  no  monopoly  in,  ib. 

unsold  copies  of  piratical  works  belong  to  original  aixthors,  ib. 
and  olear  profits  from  sale  of  other  copies,  ib. 
international,  given  to  atithors  of  books  published  abroad,  7  &  8  Vict.  c.  12  ;  133 
Englishmen,  act  applies  to  works  of,  published  abroad,  ib. 
paintings,  drawings,  photographs,  act  extended  to,  ib. 
reciprocal  benefit  must  be  given  by  foreign  country,  ib. 
15  &  16  Vict.  u.  12,  and  38  &  39  Vict.  i;.  12,  provisions  of,  133—4 
France,  convention  with,  133 
newspapers  and  periodicals,  when  within  act,  134 
provisions  to  be  complied  with,  under,  133 — 4 
translation  required  by  Act  must  be  of  whole  work,  134 
translations,  unauthorized,  may  be  prohibited  for  five  years,  133 
applies  to  dramatic  oases,  ib. 
fair  imitations  or  adaptations  allowed,  ib. 
paintings,  drawings,  photographs,  25  &  26  Vict.  o.  68,  s.  1 :  135 
common  law,  rights  of  author  at,  ib, 
exclusive  right  of  copying,  kc,  belongs  to  author  for  life  and  seven  years,  ib. 

he  must  be  British  subject,  or  resident  within  crown  dominions,  ib. 
joint  authorship,  ib. 
lihotographio  copies,  ib. 
prints,  engravings,  &c.,  7  Geo.  III.  c.  38,  134 
property  vested  in  inventor  for  twenty-eight  years  from  publication,  134—5 
remedy  for  infringement,  135 
tapestry  or  Berlin  wool,  reproduction  in,  ib. 
5  &  6  Vict.  c.  45,  when  act  applies  to,  ib. 
sculptures,  casts,  &c.,  54  Geo.  III.  c.  56  :  134 

protection,  term  of— fourteen  years   from  publication,   and,   if  inventor  then 

living  fourteen  years  more,  ib. 
remedy  for  infringement,  ib. 

Statutes  relating  to,  125—6 
5  &  6  Vict.  c.  45,  ib. 

compiler,  as  distinguished  from  author,  126 

death  of  author — publication  authorized  by  Privy  Council,  ib. 

definition  of  copyright,  125 

the  exclusive  liberty  of  printing  or  multiplying  copies  of  subject  to  which 
the  word  is  applied  in  the  act,  ib. 
dramatic  work,  registration  not  needed  to  give  right  of  action  for  penalties, 

128 
first  publication  must  be  in  United  Kingdom,  126 

then  extends  to  all  British  dominions,  ib. 
importation  and  sale  by  person  other  than  proprietor,  penalties  for,  127 
"import  for  sale,"  "sell  knowingly,"  ib. 
notice  to  be  sent  to  importer,  127—8 
joint  ownership,  126 
maps,  within,  127 

musical  compositions,  provisions  of  3  &  4  Will.  IV.  o.  15,  extended  to,  ib. 
assignment  of  copyright,  when  passes  right  to  perform,  129 
"dramatic  piece,"  meaning  of,  126 

publication  before  representation,  ib. 
license  for  representation,  cannot  be  given  by  part-owner,  127 
"place  of  public  entertainment,"  meaning  of,  126 — 7 
"production  of  any  part  thereof,"  meaning  of,  126 
previously  published  books,  when  act  applies  to,  ib. 

printing  or  importing  copyright  book  without  proprietor's  written  consent, 
127 
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Statutes  relating  to;  5  &  6  Viot.  c.  i5— continue il. 

registratiou  uecesaary  before  proceediuga  for  infringement,  127 
day  of  publication  material,  ib. 
periodical  ia  within  a.  24 
separate  articles  iu,  ib. 
serial  published  in,  ib. 
Stationers'  Hall,  proprietor  of  copyright  in  book,  may  register  at,  128 
assignment  by  registered  proprietor,  ib. 
first  publisher,  name  of,  mast  be  entered,  ib. 
sufficient  registration,  what  is,  ib. 
term  under — author's  life  and  seven  years,  or  forty-two  years,  125 — 6 
10  &  11  Vict.  c.  95,  Colonies,  Queen  may  suspend  prohibition  againat  importa- 
tion of  books  in,  128 
39  &  40  Viot.  c.  46,  reprinta  published  abroad,  importation  of  into  United 
Kingdom,  ib. 
or  Britiah  dominiona  abroad,  ib. 
alien  frienda  entitled  to  protection  of  Copyright  Act,  129 
articles  in  encyolopsdiaa  or  periodicals,  ib. 

republishing  in  separate  form,  Uk 
assignment  need  not  be  by  deed,  ib. 
copies,  right  to  sell,  after  assignment,  ib. 
newspaper,  whether  within  Copyright  Act,  130 
register,  application  to  have  entry  in  expu.nged,  129 
registratiou  of  work  before  publication  does  not  give  copyright,  128 — 9 

CORN  RENTS, 

under  ooUege  leases,  544 

CORPORATIONS, 
contracts  by,  78 

COSTS, 

action  for  foreclosure,  760 

specific  performance,  1098,  1139.     I.  Specific  Performance, 
mortgagor  and  mortgagee,  as  between,  689,  690.     I.  Mortgages  (discharge  of). 

intended  mortgage  which  goes  off,  689 

on  transfer  of  mortgage,  744 
solicitor, 

deposit  of  deeds  with  for  past  valid,  692 
trustee,  985.     I.  Trusts, 
trustees  generally,  279,  987 
vendor  and  purchaser,  as  between.     I.  Vendor  and  Purchaser  (coats). 

COUNSEL, 

cannot  purchase  from  client,  1039 
opinion  of  not  an  indemnity  to  trustee,  991 

COUNTERPART, 

clerical  error  in  lease  may  be  corrected  by,  531 
loss  of  production  of  lease  may  be  compelled,  533 

COUSINS, 

who  take  under  description  of,  1377 

COVENANTS, 

in  aaaignmenta  and  conveyances,  1164 
leases,  545,  560 
marriage  settlements,  660 
mortgages,  731,  734 

CHIMIN AL  BREACH  OF  TRUST,  1008 
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CROSS  REMAINDERS,  618,  838,  1412 
in  marriage  settlements,  618 
wills,  1410 

CROWN, 

debts,  1144 

rights  of,  186,  190.     I.  Escheat  and  Forfeiture. 

CROWN  LANDS, 

adverse  possession  of  for  sixty  years  bars  right,  574 

CUMULATIVE  LEGACIES,  1335.     I.  Legacies. 

CURTESY, 

tenant  by,  338,  342 

CUSTOMS, 

as  to  copyholds,  228 

of  London  and  York  abolished,  285.     I.  Intestacy. 

OY  FEES, 

doctrine  of  as  to  charitable  trusts,  45 


DAMAGES, 

action  at  law  by  vendor  or  purchaser,  1121,  1124.     I.  Vendor  and  Purchaser 
(breach  of  contract). 

DEBENTURES, 

issue  by  companies,  455.     I.  Joint  Stock  Companies  (Directors), 
at  a  discount,  450,  454.     I.  Joint  Stock  Companies. 

DEBTS, 

payment  of,  36 — 7 
preferential,  261 
trust  for,  993 
when  debts  and  legacies  charged  on  realty,  32 

DECEASED  WIFE'S  SISTER, 

settlement  prior  to  marriage  with,  312 

DEEDS, 

lost  by  mortgagee,  780 
vendor  retaining,  108.9 

DEFAULT, 

in  completing  purchase,  1085 

DEFECTIVE 

execution  of  powers  when  aided  in  equity,  893,  896 
settlement,  615 

DELUSION, 

when  it  avoids  contracts,  94 

when  it  does  or  not  ic  capacitate  a  testator,  1264 

DEPOSIT  OF  DEEDS, 

mortgage  by,  690.     L  Mortgage  (Equitable). 

DESCENDANTS, 

who  are  considered  as,  1408.     I.  Wills, 
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DESCENT  OF  ESTATES.    Sec  Freehold  and  Copyhold  Estates. 

DESERTED  WIFE, 

loans,  ifeo. ,  to  or  for,  recoverable,  3.36 

DESIGNS, 

copyright  of,  135 

DEVASTAVIT.     See  Tkustees,  Breach  of  TarsT,  &c. 
accidental  loss,  &o.,  executor  generally  not  liable,  272 

unless  he  ought  to  have  converted,  ib. 
agent  employed  to  collect  money,  misapplication  liy,  271 

or  attorney  in  country,  money  remitted  to,  ib. 
auctioneer,  deposit  paid  to,  misapplication  of,  ib. 
bankers,  brokers,  &o.,  liability  for  money  unnecessarily  left  in  hands  of,  270 

but  executors  may  keep  reasonable  balance  at  bank,  271 

failure  of  bank  executors  not  liable  for,  ib. 
broker  employed  in  investing  trust  money,  ib. 
business  of  testator,  executors  carrying  on,  rights  of  creditor,  273 
creditor,  laches  of,  when  deprives  him  of  right  to  sue,  271 — 2 
criminal  prosecution,  when  executors  liable  to,  for,  209 
debts.     See  Payments,  infra. 
definition  of,  267 

delay  in  taking  account,  executor,  liability  of,  to  interest,  272 
executor  or  administrator,  liability  for  devastavit  of  testator  or  intestate,  268 
husband  of  executrix  liable  for  her  devastavit  before  marriage,  267 

on  her  death,  liability  ceased,  except  as  to  certain  choses  in  action,  ib. 

continues  liable  for  her  devastavit  committed  during  coverture,  ib. 
for  which  he  is  personally  liable  after  her  death,  267 — 8 
interest  at  4  per  cent.,  executor  charged  keeping  money  unproductive,  272 

greater  rate  under  special  circumstances,  ib. 
compound  when  given,  annual  rests,  272 — 3 

5  per  cent,  where  using  testator's  money  for  his  own  purpose,  272 

profits  from  use  of  money  instead  of  interest,  ib. 
investment,  improper,  273 

duties  of  executor  as  to  investments,  ib. 

personal  security,  lending  money  on,  ib. 
unless  clearly  authorized,  ib. 
even  then  not  to  co-executor,  ib. 
mis-application  by  person  unnecessarily  allowed  to  reserve  money,  271 

but  executor  protected  if  he  acts  in  usual  course  of  business,  ib. 
mixing  testator's  money  with  his  own  at  bankers,  272 
payments  by  executors,  270 

debt  to  which  testator's  estate  not  liable,  ib. 

debts  carrying  large  interest,  ib. 

expenditure,  improper  on  estate  honestly  made,  rule  as  to,  ib. 

statute  barred  debts  may  be  paid,  ib. 

wrong  parties,  payment  to,  ib. 
personal  security,  allowing  money  to  remain  on,  longer  than  necessary,  271 

though  lent  on  bond  by  testator,  ib. 
ready  money,  what  balance  executor  may  keep  in  hand,  272 
residuary  legatee,  liabilities  of  purchaser  from,  269 
sales  improper  by  executor,  sales  at  under  value,  ib. 

converting  property  at  proper  time,  delay  in,  270 
several  executors,  devastavit  by  one  of,  others  not  liable,  268 
imless  they  knew  of  or  contributed  to  it,  ih. 
or  are  cognisant  of  intended  breach,  ib. 

one  having  exclusive  control,  others  not  liable,  ib. 

one  made  agent  of  the  others,  former  liable,  ib. 

receipts,  joining  in,  ib.     (See  Executoks,  Several,  256. ) 
simple  contract  debt  against  executor,  alone  created  by,  269 

barred  at  end  of  six  years  where  action  is  for  devastavit,  ib. 
but  not  where  action  is  on  a  specialty,  ib. 
third  persons,  what  necessary  to  make  liable,  268 — 9 

personal  benefit  derived  by  evidence  of  his  knowledge  of,  269 
widow,  executrix  of  husband,  when  liable,  268 
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DIE  WITHOUT  OE  WITHOUT  LEAVING  ISSUE,    I.  Wills. 

DISCLAIMER, 

of  lease,  84,  567,  570 
of  trust,  976.     I.  Trusts. 

DISENTAILING  DEED,  210 

DISSOLUTION  OP  MARRIAGE,  407 

DISTRIBUTIONS,   STATUTE  OE,  283,  287 

DISTRINGAS, 
eflfect  of,  728 

DIVIDENDS, 

capital  out  of,  462 

payment  of.     See  Joint  Stock  Companies. 

preference  shares,  on,  466 

DOMICIL, 
acquired, 

abandonment  sufficient  to  revive  original,  1260 

British  army  entering  does  not  affect  domicil  original  or  acquired,  ih. 

intention  alone  insufficient  to  change,  ib. 
acts  more  important  than  declarations  as  to,  ib. 
China,  British  subjects  in,  ib. 
foreigner,  deceased,  administration  to,  ib. 

France,  Englishman  may  acquire  domicil  in,  without  government  authoriza- 
tion, ib. 
of  origin, 

British  army,  persons  entering  do  not  lose,  ib. 

change  of,  requisites  for,  1259 
actual  residence  necessary,  ib. 
intention  to  abandon  old  domicil  necesssry,  ib. 
temporary  residence  insufficient,  ib. 

officers  of  crown  going  to  India  do  not  lose,  1260 

presumption  in  favour  of,  1259 
peer  may  acquire  foreign,  1260 
probate  of  will,  not  conclusive,  as  to,  ib. 

DONATIO  MORTIS  CAUSA.   See  Fraudulent  and  Voluntaby  Conveyances. 
assent  of  executor  not  required,  138 
burden  of  proof  lies  on  donee,  137 
debts  of  donor,  donatio  mortis  causd  subject  to,  ib. 
delivery,  absolute,  must  be,  138 
by,  or  by  order  of  donor,  to  donee  or  for  his  use,  ib, 
mere  words  insufficient,  ib. 
symbolical,  may  be,  ib. 

key  of  trunk,  or  warehouse,  ib. 
donee,  who  may  be,  137 
fiduciary  or  confidential  relation  to  donor,  person  in,  as,  ib. 
priest,  solicitor,  wife,  &c.,  ib. 
imperfect  gift  not  carried  into  effect,  as  a,  136 
legacy  duty,  donatio  mortis  causd,  liable  to,  138 
nature  of  a,  136 

absolute,  gift  must  be,  ib. 
but  in  comtemplation  of,  and  to  take  effi3ct  on  donor's  death,  ib. 
when  presumed  to  be  made  in  contemplation  of  death,  ib. 
death,  gift  must  be  prior  to,  ib. 

third  person,  direction  to,  to  deliver  after  death  of  donor,  ib. 
revocation  of,  138 
on  donor's  recovery  from  illness,  ib. 
will,  donor  cannot  make  by,  ib. 
but  it  may  be  satisfied  by  a  legacy,  ib. 
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DONATIO  MORTIS  CAUSA -continued. 
subject-matter  of,  what  may  be,  137 

anything,  property  in  which  passes  by  delivery,  ib. 
banker's  deposit  note,  or  receipt  for  money,  ib. 
bank-notes,  bills,  bonds,  ib. 
cheque,  in  certain  cases,  ib. 
mortgage  securities,  ib. 
policy  of  assurance,  ib. 
subject-matter,  what  may  not  bo,  137 — 8 
public  stock  or  funds,  ib. 

delivery  of  stock,  receipt  insufficient,  138 
railway  stock,  ib. 
trust,  a  donatio  mortis  cau^a,  may  be  coupled  with  a,  ib. 
Wills  Act  does  not  affect,  ih. 

DOUBTFUL  TITLES,  UZl  ct  scq. 

DOWER,  368,  374 

DRAMA, 

copyright-iu,  131 

DRAWINGS, 

copyright  in,  135 

EASEMENTS, 

acquired,  how,  140  d  scy. 

(1)  express  grant,  141 

at  law  must  be  by  instrument  under  seal,  ib. 

parol  licence,  when  valid,  ih. 
construction  of,  141,  142 
Cmiveyancing  Ad,  1881,  s.  62,  effect  of,  142 
covenant  for,  and  grant  of,  easement,  distinction  at  law,  )"■. 
equity  will  enforce  parol  promise,  licence,  or  permission,  141 

if  there  has  been  expenditure  on  faith  of  it,  i'j. 
grantee  of  tenement  entitled  to  easement  attached  to  it,  142 
purchaser  or  grantee  with  notice  of  easement  bound,  142 — 3 

(2)  implied  grant,  easements  of  necessity,  142 
church,  way  to,  ib. 

convenience  not  a  teat  of  a  way  of  necessity,  ib. 

grant  of  close,  with  implied  grant  of  way  over  laud,  143 

grantees,  equities  between,  143—4 

grantor  acquiring  new  interest  after  time  of  grant,  144 

implied  covenant  by  vendor  of  land  purchased  for  building,  143 

implied  reservation  of  right  of  way  to  vendor  on  sale,  ib. 

land,  grant  of,  carries  right  of  way  over  grantor's  land,  if  no  other  way, 

142 
land-locked  close,  owner  granting  land  and  reserving  close,  143 
lessor  of  house  and  garden  may  build  on  his  adjacent  land,  144 — 5 
market,  way  to,  142 
part  of  tenement,  what  easements  over  other  part  pass,  1 43 

to  grantee,  ib. 

to  grantor,  ib. 

■when  dominant  tenement  in  lease  at  time  of  alienation,  ib. 
purchaser  bound  by  contract,  144 

of  one  of  two  closes — right  to  easements  over  the  other,  14j 

when  bound  by  vendor's  implied  reservation  of  right,  144 
railway  or  building  purposes,  grant  of  land  for,  14,3 
rights  of  way  and  discontinuous  easements  must  be  expressly  granted  ib. 

unless  easements  of  necessity,  ib. 
servient  tenement,  vendor  of,  retaining  dominant  tenement,  145 — 6 
two  ways  of  necessity — grantor  may  select  most  convenient,  142 — 3 
watercourse,  142 

(3)  prescription.     See  Pkesokiption,  infra. 
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classification  of,  139—40 
affirmative,  negative,  ib. 
apparent,  non-apparent,  140 
continuous,  discontinuous,  ib. 
definition  of,  139 
right  which  the  owner  of  dominant  tenement  has  in  respect  of  the  servient 
tenement,  ib. 

nuisances,  easements  in  respect  of  ; 

acquiescence  or  laches  a  bar  to  remedy,  175 

"  coming  to  nuisance,"  right  of  complaint  not  affected  by,  170 

common  nuisance,  no  prescriptive  right  to  make,  171 

County  Court,  power  to  grant  injunction  and  commit  for  disobedience,  173 

damage,  such  as  would  be  evident  to  plain  juryman,  172 

enlarged  in  user,  right  must  not  be,  170 

but  may  to  some  extent  be  clianfjed,  170 — 1 

change  caused  by  alteration  in  building,  171 
evidence  where  satisfactory  Court  will  not  send  case  to  jury,  172 
liouse  unusual  use  of,  nuisance  caused  by,  173 
injunction,  nuisance  restrained  by  in  equity  where  no  easement,  172 

if  substantial  damages  recoverable  at  law,  ib. 
instances  of, 

air,  polluting,  ib. 

exhibitions  or  entertainments,  ib. 

fireworks,  ib. 

noise,  ih. 

sewage,  allowing  to  escape  into  another's  premises,  ib. 

smoke,  ib. 

vapours,  offensive,  ib. 

water,  fouling,  ib. 

causing  to  fiow  into  neighbour's  house,  ib. 
keeping  in  offensive  state  in  canal,  ib. 
locality,  question  of,  not  material,  where  nuisance  exists,  173 
"  necessary  "  act,  meaning  of  word  in  Haihoay  Clauses  Act,  1845,  s.  16,  174 
public  body,  exercise  of  statutory  powers  by,  172 

nuisances  committed  by,  as  to,  174 
public  nuisance,  action  may  lie  for  injury  to  private  rights,  ib. 
quia  timet,  Court  will  not  interfere  in  case  of  alleged  nuisance,  172 
sewage,  turning,  into  adjoining  well,  173 

sewers,  rights  of  sanitary  authorities  and  private  persons  as  to,  174 
"  sic  iitera  tuo,"  rules  founded  on  maxim,  171 — 2 
temporary  structure,  reversioner  cannot  bring  action  on  ground  of  nuisance, 

173 
user  for  twenty  years  gives  right  to  transmit  smells,  smoke,  &o.,  170 

of  land  where  no  easement,  rule  as  to,  171 

right  by,  acquired  ouly  when  nuisance  actionable,  173 
weekly  tenant,  whether  he  can  bring  action  to  restrain  temporary  nuisance, 
ib. 

owner  or  lessee  cannot,  ib. 
possession,  unity  of,  effect  of,  146 
estates  must  be  co-extensive,  147 
intention  to  create  right  de  novo,  how  shown,  146 — 7 

"therewith  used  and  enjoyed,"  effect  of  words,  on  re-grant,  ib. 
re-grant  of  dominant  tenement,  what  easements  pass  by,  146 
prescription, 
lost  grant,  when  presumption  arose,  148 
meaning  of  word,  ib. 

Prescription  Act,  3  &  4  Will.  IV.  c.  71,  149—54 
claimant,  what  he  must  show,  149 
common,  rights  of  (s.  1).     See  Estates,  c.  1,  p.  195,  ib. 
enjoyment  for  thirty  years  not  defeated  by  showing  commencement  be- 
fore, ib. 
right  is  absolute  after  sixty  years  enjoyment,  ib. 
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Prescription  Act — continued. 

easemeuta.     See  Watekcourses,  Ways,  infra. 
interruption  of  enjoyment,  what  amounts  to,  153 — i 
grantee  of  right  of  way,  remedy  of,  where  grantor  obstructs,  15t 
must  be  discontiauanoe  of  enjoyment  because  of  obstructioa,  ib. 
remedy  for  interference,  by  injunction,  ih, 

reversioner  or  landlord  may  sue,  where  estate  interfered  with,  ib. 
consequences  of  not  suing,  ib. 
tenants,  position  of,  ib. 
light,  right  to.     See  Right  to  Light,  infra. 
absolute  right  to,  after  twenty  years  (s.  3),  150 

unless  with  consent  by  deed  or  writing,  ib. 
enjoyment  for  more  than  nineteen  years  sufficient,  153 
house,  &c.,  need  not  be  occupied,  if  lit  for  occupation,  152 — 3 
leaseholds,  owner  of,  right  acqidred  by  against  reversioner,  153 
Locdou,  custom  of,  ib. 
parol  licence,  whether  defeats  right,  ib. 
rent,  payment  of,  for  use  of,  ib. 
right  to,  must  be  enjoyed  as  an  easement,  ib. 
tenaut,  one,  may  acquire  right  against  another,  ib. 

cannot  against  his  landlord,  ih. 
time  in  s.  3,  how  calculated,  150,  153 

unity  of  possession  for  different  estates  does  not  extinguish  easejient,  153 
user  as  of  right  need  not  be  alleged,  152 
need  not  be  under  claim  of  right,  ib. 
watercourses,  ways,  cfco.  (s.  2),  149—50.    See  Eight  to  Water,  Eight  of 
Way,  infra. 
absolute  right  after  forty  years'  enjoyment,  150 
claim  may  be  defeated  as  before  act,  152 
as  by  enjoyment  under  licence,  ih. 

or  showing  that  it  could  not  be  made  by  custom,  prescription  or  grant, 
ib. 
"  consent  or  agreement,"  meaning  of  words  in  section,  150 
"  easement "  in  this  section  applies  only  to  affirmative  easements,  ih. 
enjoyment  for  twenty  years  not  defeated  by  showing  commencement  before, 
149—50 
for  forty  years,  what  necessary  to  defeat  claim,  152 
tiser  must  have  been  of  right,  ib. 
landlord,  tenant  cannot  acquire  easement  by  user  agaiast,  ib. 
licence,  revokable,  and  grant,  distinction  between,  ib. 
reversioner,  action  by,  154 
time  excluded  from  computation,  151 — 2 
disability,  coverture,  infancy,  insanity,  161 
life,  tenancy  for,  or  pending  action,  ih. 

unless  claim  indefeasible,  ib. 
life  interests  and  terms  exceeding  three  years,  when  excluded  from  forty 
years,  /''. 
"convenient,"  whether  to  be  read  "  convenience,"  ib. 
principle  does  not  apply  to  term  of  twenty  years,  ib. 
remainder  not  within  rule,  ib. 

right  to  light; 
acquiescence,  owner  of  servient  tenement  bound  by,  159 
ancient  window,  what  alteration  may  be  made  in  rebuilding,  158 

may  be  replaced  by  one  of  same  size,  ib, 
common  law,  right  to  light  at,  157 

company,  remedy  against,  not  affected  though  saleable  value  not  diminished,  161 
compromise,  when  binding  ou  purchaser  from  party  to,  159 
damage,  amount  sufficient  to  sustain  action,  ib. 

lateral  and  direct  obstruction,  difference  between,  ib. 

material  diminution  m\ist  be  shown,  159—60 

possible  use  of  property.  Court  wiU  have  regard  to,  160 
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right  to  light — continued. 
Ecclesiastical  Commissioners,  power  to  sell  with  easements,  158 — 9 
experiment  authorised  by  Court  where  evidence  conflicting,  161 
lost  by  disuse  coupled  with  intention  to  abandon,  157 

not  by  owner  slightly  obstructing  his  own  lights,  ib. 
Metro2iolitan  Building  Act  does  not  authorise  interruption,  160 
new  buUdiug,  must  be  one  window  at  least  coincident  with  old  one,  158 
new  way,  whether  owner  can  use  ancient  light  iu,  157 — 8 
obstruction,  amount  of,  is  a  question  of  fact  depending  on  evidence,  160 

complete,  when  plaintiff  may  obtain  mandatory  injunction,  161 

slight,  acquiescence  in,  inquiry  as  to  damages,  ib. 
owner  has  same  right  whether  acquired  by  user  or  grant,  ib. 
Ijlaintiff  after  obstruction  getting  fresh  light  ab  extra,  ib, 
prescription.     See  Pkescmption  Act,  supra. 
remedy  for  interruption,  injunction,  160 

discretion  of  Court,  how  exercised,  ib. 

inquiry  as  to  damages  granted  in  lieu  of  injunction,  ib. 
granted  though  not  asked  by  claim,  161 

mandatory  injunction,  when  granted,  160 

perpetual  injunction,  where  plaintiff  entitled  to,  ib. 
scheme,  defendant  may  propose  a,  161 

statutory  regulations  as  to  height  of  buildings,  effect  of,  160 
town  or  country,  whether  any  distinction  between  rights  in,  ib. 
windows,  none  now  existing  which  will  be  interfered  with,  injunction  never- 
theless, 158 

Bight  to  support  for  land  or  buildings  : 

adjacent  land,  support  from,  how  limited,  168 
ancient  buildings,  adjoining,  belonging  to  different  owners,  167 
block,  houses  built  in  a,  right  to  mutual  support,  168 
buildings  on  land,  right  does  not,  as  a  rule,  extend  to,  167 

otherwise  where  it  has  existed  for  twenty  years,  ib. 

part  purchased  for  building  purposes,  vendor  retaining  rest,  167 — 8 
coal-mine,  adjoining,  trespass  by  working  into,  170 
compulsory  powers,  surface  land  taken  under,  ib. 
customary  rights,  as  to,  169 

Enclosure  A  cts,  compensation  to  allottees  under,  169 — 70 

waste,  as  to  working  mines  under,  169 
ecclesiastical  corporation,  enforcing  right  against,  167 
flats,  rights  of  owners  of,  ib. 
future  damage,  whether  recoverable,  170 
lessees,  several,  holding  under  same  landlord,  rights  of,  ib. 
mill,  right  to  support  for,  169 
mines  and  surface  belonging  to  different  owners,  168 

as  to  right  to  work  mines  irrespective  of  surface,  169 
not  a  mere  easement,  166 
not  affected  because  building  on  land,  168 

but  weight  of  building  must  not  contribute  to  damage,  ib. 
owner  of  land  has  right  to  support  from  land  of  neighbour,  106 

himself  diminishing  subjacent  support,  168 
prescriptive  right  gained  by  twenty  years'  user  qu.,  167 
railway  company  purchasing  land,  not  entitled  to  mines,  170 

rights  of  owner,  as  to,  ib. 
water,  subterranean,  owner  of  land  no  right  to  support  from,  167 

Water,  rights  iu  respect  of  : 

conterminous  proprietors,  rights  of,  163 

drain  land,  right  of  owner  of  soil  to,  165 

owners  of  land,  rights  of  jure  naturrr,  162 

railway  companies,  rights  of,  as  riparian  proprietors,  163 

riparian  proprietor  cannot  grant  right  to  non-riparian  proprietor,  ib, 

pollute  streams  or  rivers,  right  to,  166 

prescription.     See  PREStiRirTioN  Act,  supra. 
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Water,  rights  in  respect  oi— continued. 
riparian  owner,  right  of  to  use  of  stream,  does  not  depend  on  ownership  of 

the  soil,  164 
river,  interest  in,  may  exist  without  property  in  bed  of  soil,  ib. 

navigable,  is  a  public  highway,  ih. 

public  navigable,  riparian  owner  must  not  erect  structure  on  bed  of,  ih. 
rivers,  tidal  and  navigable,  principles  applicable  to,  163 — i 
spring  flowing  in  defined  channel,  owner  of  soil  cannot  divert,  165 
stream  through  land  sold,  and  other  land  retained  by  vendor,  ih. 
surface  water,  when  owner  of  land  may  appropriate,  ii. 
underground,  stream  flowing,  principles  applies  to,  164 

but  not  to  underground  water,  though  flowing  towards  stream,  165 

nor  to  water  in  state  of  percolation,  ib. 
unreasonable  use,  right  does  not  extend  to,  unless  by  prescriptive  right,  ib. 

agreement,  or  local  custom,  163 

local  boards,  drainage,  &c. ,  powers,  user  of  by,  ib. 

reservoir,  formation  of,  by  riparian  owner,  ib. 

well,  pollution  of  one,  by  owner  of  another,  ih. 
watercourse,  artificial  originally,  166 

does  not  include  water  from  lock  or  canal,  ih. 

meaning  of  word,  165 

slight  alteration  in  mode  of  enjoyment,  immaterial,  166 
so  interruption  of  user  from  natural  causes,  ib. 
when  right  is  an  easement,  165 

discharging  water  upon  neighbouring  land,  165 — 6 

diverting  water  from  neighbouring  laud,  165 

right  to  unreasojiable  use  of  water,  ih. 

Way,  right  of.     Sec  iMPLTEn  Grant,  siqii-a. 

abandonment,  temporary  use  of  new  way  does  not  amount  to,  155 
alteration  in  user,  how  far  allowable,  155 — 6 

agricultural  purposes,  user  of  road  for,  right  to  minerals,  156 

Conicyaiicing  Act,  1881,  s.  6,  efiect  of,  157 

grant  resting  on  implied  contract,  kind  of  user  not  specified,  156 — 7 

"used  and  enjoyed  with,"  eflfect  of  words,  157 

"  with  the  appurtenances,"  contract  to  sell  land,  effect  of  words,  157 
disuse,  right  not  lost  by,  where  no  adverse  right  gained,  155 

otherwise  where  permanent  obstruction  acquiesced  in,  ib. 
extent  of  right  a  question  of  fact,  ih. 

right  of  way  for  coal  restricted  to  coal,  ib. 

right  of  way  to  a  place,  must  not  be  short  of  it,  ib. 
modern  improvements,  right  may  be  used  with,  ib. 
necessity,  way  of.     See  Implied  Grakt,  supra. 
one  kind  does  not  necessarily  include  another,  ib. 
prescription.     See  Peesckiption  Act,  supra. 
purposes,  user  for  some,  does  not  prove  user  for  others,  ib. 
shortest  way  need  not  necessarily  be  taken,  ih. 

ECCLESIASTICAL  BENEFICES, 
charges  on,  when  illegal,  730 
corporation,  sales  by,  1039 
leases,  539 
power  to  purchase  reversion,  255 

EDITION, 

meaning  of,  129 

EDUCATIONAL  PURPOSES, 
trusts  for,  44 

"ELDEST  SON," 
who  is,  1385 
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donee,  gift  to,  of  his  own  property,  coupled  with  benefit,  178 — 9 

must  be  entitled  in  his  own  right  to  property  given  to  another,  179 
donor,  ignorance  of,  as  to  right  to  dispose  of  property,  178 

liabilities  of  gift  in  satisfaction  of,  180 
forfeiture  or  compensation,  cases  as  to,  178 

under  deeds,  under  wills,  ib. 
incumbrancer  deriving  benefit  under  will,  not  bound  to  elect,  ib. 
inferred  from  acts,  may  be,  184 

in  such  case,  person  must  know  of  his  right,  185 
interest  or  income  of  property  taking,  ib, 
recital  in  deed,  ib. 

settling  fund,  an  election  to  take  it,  il>. 
suffering  recovery  of  lands  devised  in  tail,  ib. 
two  estates,  possession  of  not  evidence  of  election  between,  ib. 
instrument  must  be  valid  at  time  when  relied  on  to  raise  case  of,  177 — 8 
legacy  to  A.    on  condition    that   he    release    claims    on    testator's  estate, 
180 
to  testator's  next  of  kin,  to  be  void  if  he  makes  claim  on  estate,  ib. 
nature  of  doctrine  of,  176 
partial  interest,  where  donor  has,  178 
powers,  election  under  appointments  in  pursuance  of,  183 

absolute  appointment,  superadded  condition  in  favour  of  strangers,  184 
forfeiture  of  gifts  to  appointees  on  noo-compliance  with  directions,  ib. 
object  of  power  must  elect,  183 
request  by  appointor  that  appointee  should  give  appointed  property  to 

stranger,  184 
two  appointments,  one  inoperative,  appointee  next  of  kin,  ii. 
two    powers,    object    of,    improperly  excluded    in    appointment    under 

one,  ib. 
void  appointment,  ib. 

what  necessary  to  raise  case  of  election  under,  183 
presumption  of  election  binds  those  claiming  under  person  electing,  185 
property  and  interests  of  any  kind,  doctrine  applies  to,  177 
recommendation,  devise  coupled  with,  179 — 80 
settlements,  doctrine  applies  to,  176 — 7 
two  properties,  one  beneficial,  the  other  burdensome,  gift  of,  180 

where  intention  shown  that  first  gift  is  to  be  conditional,  ib. 
when  to  be  made,  184—5 

acquiescence  with  full  knowledge  binding,  185 
circumstances,  material  must  be  known  to  person  electing,  184 
generally  no  limit  as  to  time  in  which  to  make  or  compel  election,  ib, 
mistake,  election  made  under,  not  binding,  ib. 
no  evidence  of  election,  can  disclaimer  be  presumed,  gu.,  185 
who  bound  to  elect,  180 

all  persons  bound  to  elect  unless  under  disability,  ib, 
coverture  whether  a  disability,  git.,  180,  181 

female  minor  covenanting  to  settle  property  by  deed  not  under  18  &  19  Vict, 
c.  43,  181 
affecting  her  separate  property,    which    she  was  restrained   from    an- 
ticipating, ib. 
imperfect  settlement,  heir,  when  bound  by,  182 
heir  in  tail  must  elect,  183 

produce  of  entailed  property  settled,  but  not  disentailed,  ib, 
heir  put  to  election,  182 
but    not    between    descended    and  devised   property    unless    intention 

plain,  182 
descended  estate,  heir  taking  only,  no  election,  ili. 
not  if  will  invalid  or  testator  under  disability,  183 
infant  cannot  elect,  ib. 

inquiry  directed  whether  to  his  advantage  to  do  so,  ib, 
lunatic,  ib. 
married  woman,  as  to  election  by,  181 

husband,  marital  rights  of,  not  to  be  prejudiced  by  wife's  election,  ib, 
lunatic,  though  not  found  so  by  inquisition,  election  made  by  court,  iJ< 
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married  woman,  as  to  election  by — contimied. 
reversionary  cliosea  in  action,  dealing  with  by  election,   182.     And  tee 

Husband  axd  ^VIFB. 
share  of,  in  proceeds  of  real  estate,  181 

subsequently  acquired  property  not  bound  by  her  election,  ib. 
next  of  kin  under  intestacy,  183 
residuary  legatee  under  will,  ib, 
several,  one  of,  ib. 

widow  must  elect,  if  intention  be  clear  that  she  shall  do  so,  180—1 
if  she  does  not,  her  representatives  must,  181 
will,  case  of  election  under,  must  be  raised  by  something  in,  not  dehors,  179 
no  election  between  different  clauses  of,  ib. 
or  under  erroneous  recital  in,  ib. 
wills,  doctrine  applies  to,  176 

ELEGIT, 

writ  of,  516 

EMBLEMENTS,  256 

ENCROACHJIENTS, 

by  tenant  enure  primd  facie  for  landlord's  benefit,  566 

ENFRANCHISEMENT  OF  COPYHOLDS,  231 

ENTIRETIES, 

husband  and  wife  taking  by,  502 

EQUITABLE  ASSIGNilENT  OF  MONEY,  694 

EQUITY  OF  REDEMPTION.     See  Mortgage. 
action  for  redemption,  739 

costs  and  ' '  just  allowances, "  mortgagee  entitled  to,  ib. 

costs  of,  mortgagee  must  pay  if  nothing  found  due  to  him,  ib. 
mortgagee  pays  if  he  refuses  unconditional  tender  of  all  due,  ib. 
secus  where  something  due  when  action  brought,  ib. 

dismissed  for  want  of  prosecution,  ib. 
for  any  other  reason,  a  foreclosure,  ib. 
except  where  mortgage  is  equitable,  ib. 

money  must  be  paid  on  day  fixed,  ib. 

mortgagor  must  offer  to  pay  what  is  due,  ib. 

solicitor  of  mortgagor  paying  off  mortgage  presumed  to  do  so  for  client,  ib. 

transferee  held  entitled  to  interest  paid  before  transfer,  ib. 
actions  for  redemption  or  foreclosure  assigned  to  chancery  division,  742 
barred  by  second  mortgage  without  notice  of  first,  4  &  5  W.  &  M.  c.  16,  736 — 7 

not  by  equitable  second  mortgage  by  deposit,  737 

Statute  of  Limitations,  by,  593.     See  Limitations,  Statute.s  of. 
building  society  mortgages,  rules  of,  739 

new  rules  made  subsequent  to  mortgage,  effect  of,  739 — 40 

reasonable  fines  must  be  paid  before  redemption,  739 
consolidation,  right  of,  740 

Conveyancing  Aet,  1881,  s.  17,  restriction  on  right,  741 

distinct  mortgages  originally,  afterwards  vested  in  one  person,  740 
whether  equities  vested  in  one  or  more,  ib. 

mortgagee  has  right  in  redemption  or  foreclosure  action,  ib. 

part,  mortgagor  entitled  to,  cannot  redeem  it,  ib. 

right  does  not  depend  on  possession  of  legal  estate,  741 

security  one  ceasing  to  exist,  no  right  of  consolidation,  ib. 

several  mortgagors,  further  advance  to  one,  not  within  rule,  ib. 

transferee  with  notice  of  subsequent  charge,  740 
day  of  redemption  in  bill  of  sale,  737 
devolution  of,  in  real  estate  same  as  that  of  estate,  741 

contribution  between  several  mortgaged  estates,  741 — 2 
properties  must  be  equally  liable,  741 

heir  or  devisee  takes  charged  with  debt,  741.     See  Wills,  p.  1418. 
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devolution  of,  ka.—continue.d. 

in  leaseholds  and  personalty,  741 
doweress  joining  in  mortgage  in  fee  releasing  right  of  dower,  736 

releasing  land  "for  purpose  of  extinguishing  her  right,"  ib. 
limitations  to  actions,  737.     See  Limitations,  Statutes  of. 
part  of  debt,  agreement  by  mortgagee  to  take,  in  discharge,  ib. 
payment  on  or  before  day  of  redemption,  ib. 

default  in,  six  months'  notice,  ib. 
purchaser  of,  with  notice  of  subsequent  mortgage,  742 

keeping  prior  mortgage  on  foot,  ib. 

mortgagor  buying  cannot  keep  on  foot,  ib. 
release,  agreement  by  mortgagor  to,  not  acted  upon,  737 
subject  to  incidents  of  ordinary  estates  as  curtesy,  736 
who  may  redeem,  general  rule,  737 


creditor,  ib. 

devisee  of  mortgagor  where  mortgage  is  iu  fee,  ib. 

but  not  his  personal  representatives,  ib. 
escheat  and  forfeiture,  persons  claiming  under,  737 — 8.     See  Escheat  and 

EOEFEITUBE. 

heir  or  customary  heir,  738 
joint  tenants  of  equity,  ib. 
jointress,  ib. 

judgment  creditors,  27  <fc  28  Vict.  c.  112,  ».  1,  ib. 
legatees  in  certain  oases,  ib. 
lunatic,  committees  of,  under  order  of  court,  ib. 
mortgagees,  puisne,  ib. 
mortgagor,  ib. 
wife,  where  estate  of  mortgaged  by  her  and  husband,  equity  reserved  to 
her,  ib. 
partial  interest  giving  rights,  persons  having,  ib. 
remainderman  or  reversioner,  ib. 
tenant  for  life,  but  holds  equity  ou  trust,  738 — 9 
tenant  in  common,  738 
tenant  in  tail,  ii. 
volunteers,  739 

EQUITY  TO  A  SETTLEMENT.     See  Husband  and  Wife. 

action  for,  trustees  may  pay  income  to  husband  before,  not  after,  377 
action  by  wife,  settlement  directed  in,  379 
amount  settled,  382 

conduct  of  husband  taken  into  consideration  by  court,  382 — 3 

depends  upon  the  circumstances  of  each  case,  382 
taking  into  consideration  amounts  already  received  by  parties,  ib. 

formerly  one-half,  ib. 

same  practice  often  followed  now,  ib. 

small,  rule  where  amount  is,  trust  inserted  in  order,  383 — 4 

whole  fund  sometimes  settled  on  her,  383 

not  xinless  husband  insolvent  or  guUty  of  gross  misconduct,  ib. 
assignee's  equity  wiU  not  interfere  with  legal  rights  of,  377 

unless  they  require  aid  of  equity,  ib. 
bar  to,  by  her  adultery,  as  a  rule,  381 

adultery  of  both  husband  and  wife,  ib. 

antenuptial  debts,  until  paid  she  has  no  equity,  ib. 

fraud,  wife  guilty  of  has  no  equity,  ib. 

living  apart  from  husband,  is  entitled,  ib. 

unless  she  has  nothing  from  him  for  maintenance,  ib. 
children  have  no  independent  equity.     See  Teust.s  oe  Settlement,  infra. 
equitable  jurisdiction,  how  it  arises,  376 
equity  of  wife  is  only  for  settlement,  377 
equity  does  not  arise  where,  380 

assignment  where  wife  has  legally  bound  herself  by,  ih. 

disposition,  where  husband  has  legal  power  of,  over  property,  ib. 

foreign  law,  where  disposal  of  fund,  subject  to,  ib. 
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equity  does  not  arise  where — runtinvej. 

settlement  or  covenant,  where  fund  is  bound  by,  380 
ward  of  court,  as  to,  ib. 
wife  well  provided  for,  ih. 
husband  ordered  to  make  proposal  for  settlement,  bound  from  that  time,  384 
if  no  children,  and  it  is  a  mere  proposal,  right  by  survivorship  uot  affected,  385 

childreu  take  benefit  of  settlement,  384—5 
maintaining  wife,  378 

wife  bound  only  from  time  settlement  is  finally  ordered,  385 
insanity  of  husband,  ib, 
legal  title,  equity  wiU  not  interfere  with,  377 

nor  where  husband  and  wife  take  as  tenants  by  entireties,  ib. 
mortgage,  legal  action  to  foreclose  by,  uo  equity,  ib. 
nature  of  right,  376 
property  to  which  it  attaches,  377 
absolntc  interest  in  possession,  378 
land  interest  in,  in  fee  or  taU,  377 — S 
legacy  charged  on  land,  378 
legacy  though  husband  indebted  to  testator,  379 
life  interest  of  husband  bankrupt,  378 
life  interest  assigned,  379 

personalty,  pure  personal  estate  in  reversion,  377—79 
refusal  by  husband  to  make  settlement,  effect  of,  385 

Trustee  Belief  .Act,  trustee  may  sometimes  pay  fund  into  court,  under,  377 
trusts  of  settlement  directed  by  court,  384 

children  have  no  independent  right  to  a  settlement,  ib. 
but  will  be  provided  for  if  court  directs  settlement,  ib. 
including  her  children  by  any  marriage,  ib. 
husband's  rights  not  to  be  unnecessarily  interfered  with,  ib. 
no  fixed  rule  as  to,  ib. 

ultimate  limitation  to  survivor  of  husband  and  wife,  ib. 
waiver  and  release  of,  381 
consent,  wife  may,  to  transfer  fiind  to  husband,  ib. 
but  not  if  she  is  under  age,  ib. 

nor  where  as  ward  she  married  without  court's  consent,  381 — 2 
consent  may  be  recalled,  382 

not  taken  if  fund  unascertained,  ib. 
release  under  20  &  21  Vict.  c.  57,  s.  1,  353—82 

no  provision  for  paying  reversionary  fund  to  husband,  382 
settlement  if  one,  no  order  made  until  produced,  ib. 
wife  may  waive  her  equity,  381 

but  not  if  agreement  contra  before  marriage,  ib. 
wife  deserted,  378 

ESCHEAT  AND  FORFEITURE.    See  Tbusls. 
1.  Propter  defectum  sanguinis,  186 
arises  where  person  dies  intestate  without  heir  or  next  of  kin,  ib. 
crown,  re-entry  by,  without  inquisition  taken,  188 
crown,  when  entitled  to  chattek  real  and  personal,  187 

if  there  is  a  widow,  she  and  crown  share  equally,  ib. 
debts,  charges,  &c.,  liability  of  freehold  estates  escheating  to,  188 
equitable  estates  formerly  did  not  escheat,  186 

rule  changed  by  47  &  48  Vict.  c.  71,  187 
crown  may  waive  its  rights,  ib. 
inefifectual  composition,  intestacy  pro  tanto,  ib. 
freehold  estates,  if  no  other  superior  lord  they  escheat  to  crown,  ib. 
husband  taking  under  trust  for  next  of  kin  or  wife,  ib. 
money  to  be  laid  out  in  land,  rights  of  crown  and  next  of  kin,  1S8 
mortgagor  in  fee  dying  intestate  and  without  heir,  187 

where  mortgage  for  a  term,  ib. 
personalty  escheats  to  crown,  186 
realty  escheats  to  lord  of  fee,  ib. 
trust  estate  devised  for  purposes  which  fail,  187—8 
trust  money,  following,  against  lord  claiming  by  escheat,  188 
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2.  Propter  delictum,  188 

attainder  related  back  to  time  of  offence  committed,  189 
attainted  person,  descent  could  not  be  traced  through,  188 

but  may  now,  3  &  4  "Will.  4,  c.  106,  ib. 
contingent  uses  of  estate  could  not  be  forfeited,  189 

conviction,  personal  estate  in  possession  or  after-acquired,  escheat  of  on,  ib. 
copyholds  escheated  to  lord  of  manor  on  attainder  for  treason  or  for  felony,  ib. 
crown,  grants  of  escheated  land  by,  190 

equitable  estates  in  fee  did  not  escheat  for  ordinary  felonies,  189 
felo  de  se,  person  dying,  real  estate  did  not  escheat,  ib. 

personal  estate  forfeited  to  crown,  189 — 90 
felony,  crown  took  freeholds  in  possession  only  for  owner's  life,  188 

and  estates  of  inheritance  for  year  and  a  day  after  his  death,  ib. 
gavelkind  lands,  189 
pardon,  effect  of,  190 
personalty,  contingent  interest  in,  189 

vested  interest  in,  ib. 
treason,  freeholds  in  possession  or  after-acquired  escheated  to  crown,  for,  188 

if  mortgaged,  crown  might  redeem,  ib. 
trustee,  appointment  of  new,  in  place  of  one  convicted,  189 
trustee  or  mortgagee,  estate  of  liable  to  escheat,  ib. 

except  as  to  a  beneficial  interest  vested  in  him,  ib. 

rule  altered  by  13  &  14  Viet.  c.  60,  ib. 
trustees  or  mortgagees,  personal  property  vested  in,  190 

33  &  34  Vict.  c.  23,  ib. 

convict,  effect  of  death,  bankruptcy,  punishment,  pardon,  ib. 
administrator,  liabilities  and  costs  of,  191 

accountability  of,  ib. 
cannot  alienate,  &c.,  property,  or  enter  into  contract,  190 

except  as  to  property  acquired  while  lawfully  at  large,  ib. 
curator  interim,  powers  of,  191 
accountability  of,  ib. 
proceedings  against,  ib. 
execution  of  judgment  against  property  of,  ii. 
no  action  to  be  brought  by,  while  subject  to  operation  of  Act,  190 
property  of,  to  be  preserved  for  him  or  his  representatives,  191 
"convict  "  meaning  of  word,  190 
escheat  or  forfeiture  abolished,  ii. 

except  for  outlawry,  ib. 
"forfeiture,"  meaning  of  word,  ib. 
Scotland,  act  does  not  extend  to,  191 

ESTOPPEL  BY  RECITAL  IN  DEED,  1181 

EXCHANGE,  POWER  OF,  875-882 

EXCLUSIVE  APPOINTMENTS  UNDER  POWERS,  903,  et  seq. 

EXECUTION, 
of  deeds,  1169 
of  wills,  1274 

EXECUTORS, 

according  to  the  tenor,  definition  of,  249 

action,  administration  rule  as  to  giving  costs  out  of  estate,  280 

Administering  estate,  274 — 80 

action  commenced  against  no  bar  to  executor  dealing  with  assets,  276 
sems  a  decree,  ib. 

allowances  and  payments  to  executors,  ib. 

advances  by  out  of  pocket,  interest,  when  allowed,  277 

not  on  voluntary  payments  for  infant,  ib. 
agent  who  is  executor  not  entitled  to  charge  commission,  ib. 
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Administering  estate — continue  J. 
allowances,  &c, — conthmrd. 
auctioneer  executor  uot  entitled  to  charge  commission,  277 
bankers  partnersot  testator  and  his  executors  cannot  charge  commission,  277 
estate  properly  administered,  action  by  unpaid  residuary  legatees,   they 
bear  costs,  ib. 
otherwise  where  executors  have  made  serious  mistakes,  ih. 
"executorship  expenses,"  meaning  of  phrase,  276 — 7 
keeping  up  establishment  for  reasonable  time,  expenses  of,  276 
pressing  debts  executor  who  has  paid  may  repay  himself,  277 
proper  expenses,  270 
solicitor  executor  only  entitled  to  costs  out  of  pocket,  277 

usual  direction,  what  it  entitles  him  to,  ib. 
time  and  trouble  no  allowance  for,  without  express  direction,  ib. 
nor  for  carrying  on  testator's  business,  ib. 
business,  carrying  on,  274 
authority  in  will,  what  part  of  property  may  be  used,  ib. 

to  several  trustees,  all  must  carry  on,  ih. 
authority  to  justify  should  be  distinct  and  positive,  ib. 

then  even  run  risk  unless  protected  by  court,  ib. 
contracts,  unfinished  executor  may  complete,  275 
creditor's,  rights,  if  business  carried  on  without  authority,  ib. 
creditor's  trade,  rights  of,  if  business  carried  on  with  authority,  ib. 

where  executor  or  trustee  in  default  to  estate,  ib. 
liability  of  testator's  estate,  how  far  it  extends,  274 
reasonable  time,  for  winding  up,  &c. ,  allowed,  274 — 5 
rent  of  premises  where  business  earned  on,  as  to,  275 
leases,  when  executors  must  perform  testator's  covenant  to  renew,  ib. 
mortgage  of  personal  estate,  executor  may  make,  ih. 
mortgagee,  must  be  no  negligence  on  part  of,  276 
to  building  society  permissible,  275 
to  creditor  to  secure  his  debt,  ib. 
notice  under  22  &  23  Vict.  u.  35,  s.  29,  260 
option  of  purchase,  executor  cannot  give,  276 
purchase  by  executor  of  part  of  assets  invalid,  ib. 
so  buying  up  legacies  or  debts  due  from  testator's  estate,  ib. 
or  equity  of  redemption,  ib. 
sale  by  executor  but  not  as  exeaito);  ib. 

sale,  executor  has  power  of  over  personal  estate  of  testator,  275 
though  specifically  bequeathed,  ib. 

purchaser  or  mortgagee  not  bound  to  see  to  application  of  money,  ib. 
See  MoKTGAGB,  c.  3,  p.  696 — 7. 
sale  of  part  of  assets  at  fixed  price  to  clear  debt,  ib. 
sales  under  22  &  23  Vict.  c.  35,  276.     See  Power  of  Sale. 
underleases,  executor  may  grant,  ib. 
except  where  a  breach  of  trust  to  do  so,  ib. 

admission  of  assets,  265 
admission  to  one  claimant  is  admission  to  all,  ib. 
express,  ib. 
implied,  ib. 

admission  of  legacy  being  due  to  him,  ib. 

allowing  judgment  to  go  by  default,  ib. 

entry  of  legacy  in  partnership  books,  as  to,  ii. 

payment  of  interest,  when  a,  ib. 

payment  of  one  legacy  by  executors  out  of  their  own  monies,  26j— 6 

payment  of  probate  duty,  how  far  admission,  265 

pleading  payment  only  in  action,  ib. 
open  to  qualification  or  explanation,  266 
appointment  of  creditor  as  executor.     See  Retainer,  infra. 
appointment  of  debtor  as  executor,  265 
a  release  of  debt  at  law,  not  in  equity,  ib. 

legacy  to  executor  assignee  of  takes  subject  to  claims  against  executor,  to. 
legacy  to  executor  debtor  of  testator  subject  to  set-ofi',  *. 
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appointment  of  debtor  as  executor — runthmed, 

married  woman's  assignment  of  legacy,  set-oflf  by  executor,  265 
covenants,  performance  of.     See  Pebformancb  of  Covenants,  infra. 

debts,  payment  of, — assets,  liability  of,  36 — 7 

action  against  executor  immediately  after  testator's  death  for,  258 
adjustment  of  rights  of  parties  entitled  to  fund  available  for,  ib. 

though  will  may  operate  unfavourably  to  tenant  for  life,  ib. 
compounding  compromise,  submitting  to  arbitration,  &c. ,  powers  of  executor, 
Oonveyaneing  Act,  1881,  t,.  37,  258 — 9 
act  in  this  respect  retrospective,  259 

compromise  by  executors  of  debt  due  to  him,  when  upheld,  259 
power  of  attorney  payments  under  discharge  executors,  ib. 
powers  exercisable  by  surviving  or  continuing  executors  (s.  38),  ib. 
this  section  not  retrospective,  ib. 
debt  alleged,  evidence  necessary  to  support,  261 
executor  de  son  tort  may  be  sued  for  testator's  debt,  ib. 

rightful  executor  who  has  proved  may  set  up.  Statute  of  Limitations,  ib. 
guarantee,  consideration  given  once  for  all  executors  liable,  258 

for  future  advances,  ib. 
legacies  must  not  be  paid  before  debts,  257 
even  where  debts  or  liabilities  contingent,  257 — 8 
unless  under  order  of  court,  258 

or  under  22  &  23  Vict.  c.  35,  s.  26,  258,  259 
notice  of  debt,  executors  without,  liable  formerly  even  after  length  of  time, 
259—60 
advertising  for  debtors  insufficient  to  protect  executor,  260 
notice  now  under  22  &  23  Vict.  c.  35,  executors  after  giving  may  distribute 
assets,  &c.,  ib. 
next  of  kin,  what  is  sufficient  notice  to  person  claiming  as,  ib. 
notice  must  be  given  in  the  London  Gazette,  ib. 
real  estate,  where  executors  have  power  of  sale  over,  261.     See  Powers. 
special  promise  executor  not  liable  unless  in  writing,  29  Car.  II.  c.  3,  si.  4,  258 
consideration  for  promise,  must  be,  unless  by  deed,  ib. 
forbearance  of  suit  is  good  consideration,  ib. 
so  promise  by  executor  having  assets,  ib. 
future  time,  promise  to  pay  at,  executor  liable,  ib. 
Statute  of  Limitations,  executor  not  bouud  to  set  up,  260 
after  decree,  executor  cannot  acknowledge  barred  debt,  261 
may  be  set  up  in  suit  by  residuary  legateei,  261 
testator's  breach  of  trust  cannot  be  set  up  in  answer  to,  ib. 

debts,  preferential  payment  of,  ib. 

before  32  &  33  Vict.  «.  46,  ib. 

commencement  of  action,  effect  of,  262 

equal  degree,  in,  executor  may  prefer  one  creditor  to  another,  261 — 2 
unless  priority  by  judgment  or  decree,  262 
two  actions  by  creditors  in,  confessing  judgment  to  one,  ib. 
judgments  and  decrees,  notice  of  by  executor  presumed,  261 
lower  degree,  executor  -ivithout  notice  of  superior  debt,  might  pay,  ib. 

after  reasonable  time  from  testator's  death,  ib. 
surety  for  testator,  executor  who  is  may  pay,  262 
operation  of  32  &  33  Vict.  c.  46,  261 
object  of  statute  to  place  specialty  and  simple  contract  debts  on  same 
footing,  31,  261 
does  not  apply  to  debts  of  record,  261 
definition  of  executor,  248—9 
de  son  tort,  definition  of,  249 
acts  of,  when  valid,  250 
agent  of,  ib. 
may  be  sued  by  creditors  or  legatees  of  deceased,  249 

only  to  extent  of  what  he  has  received,  ib. 
subject  to  liabilities,  but  has  not  privileges  of  executor,  249—50 
what  act  sufficient  to  constitute,  249 


INDEX.  1488 

EXECUTORS— co)dimied. 

devastavit.     See  that  head,  I. 
devolution  of  office,  251 
executor  of  executor  who  has  proved  represents  first  testator,  ib. 
through  any  number  of  executors,  251 — 2 

unless  wills  are  proved  iu  different  places,  252 
attorney  of  executor,  grant  to  does  not  break  chain,  ib. 
chain  of  executorship  broken  by  intestacy,  ib. 
executor,  administrator  of  does  not  represent  testator,  ib. 
will  must  have  been  proved,  ib. 
"  expenses  of  executorship,"  what  are,  276 — 7 

following  assets,  266.     See  Devastavit,  p.  269. 

certificate  finding  no  debts,  creditor  may  claim  notwithstanding,  ib. 
devisee,  equitable  charge  by,  effect  of,  ib. 
legatee,  property  purchased  from  without  notice  of  debts,  ib. 
marriage  settlement,  protection  of  as  to  personalty  settled,  ib. 

as  to  realty,  266—7 
purchase  from  executor  of  personalty  cannot  be  followed,  266 
purchase  of  property  by  executor  with  testator's  money,  ib. 
foreign  personal  assets,  how  far  governed  by  hx  domicilii  or  loci,  254 
Frauds,  Statute  of.     See  Promise,  ivfra. 
friendly  suits  by,  279 

after  decree  proceedings  by  separate  creditors  restrained,  ib. 
restraining  execution  on  judgment  before  decree,  ib. 
indemnified  by  decree  or  order  in  administration  suit,  279 — 80 
leases  by,  276,  537 

out  of  jurisdiction,  administration  whUe,  249 
performance  of  covenant  by,  260 

assignment  of  lease,  executor  not  liable  after  on  covenant  imder  22  &  23 
Vict.  c.  35,  s.  27,  *. 
nor  on  conveyance  on  "chief  rent  or  rent  charge"  made  to  or  with 
deceased  (s.  28),  ib. 
executor  has  same  protection  as  if  administration  by  court,  ib. 
indemnity  unnecessary  where  executor  has  acted  under  (s.  27),  ib. 
this  section  is  retrospective,  ib. 
probate,  what  may  be  done  before,  252 
act  effectually,  executor  may,  ib. 
death  of  executor,  effect  of,  ib. 

sale  by  executor,  purchaser  not  bound  to  pay,  until  probate,  252 — 3 
authority  of  executor  derived  from  wUl,  252 
effect  of,  253 
conclusive,  as  to  appointment  of  executors,  ib. 
and  as  to  contents  of  wUl,  ib. 
and  validity  as  a  will  of  personal  estate,  253 — 4 
construction  of  will,  equity  has  jurisdiction  in  cases  of,  254 
fraud,  will  obtained  by  cannot  be  set  aside  in  equity,  ib. 
matters  connected  with,  dealt  with  by  probate  division,  ib. 
payment  to  executor  bond  fide  before  probate  revoked  valid,  ib. 
liability  for  acting  without  probate,  28  &  29  Vict.  o.  104,  s.  57,  253 
real  estate,  will  relating  solely  to,  whether  entitled  to  probate,  ib. 
where  executor  appointed  by  it,  ib.  _ 

promise,  special,  to  answer  damages  out  of  his  own  estate  must  be  in  writing, 

&c..  Statute  of  Frauds,  77 
property  of  deceased,  right  of  executor  to,  how  far  extends,  278 

executor  cannot  purchase,  1041 
property  vesting  in,  personal  estate  of  testator  and  chattels  real,  254 
emblements,  when  executor  is  entitled  to,  256 
executor  of  tenant  in  fee,  when  entitled  to,  ib. 
what  comprised  within,  ii. 
exceptions,  deer  in  a  park,  but  otherwise  if  reclaimed,  255 
fish  in  a  pond,  ib. 
fixtures  affixed  to  freehold,  ib. 

trade  fixtures,  as  to,  what  are,  255 — 6 
heirlooms,  chattels  in  nature  of  heirlooms,  255 
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property  vesting  in,  &o. — continued. 
heirlooms,  limitations  of,  244 
sale  of,  apart  from  land  to  which  they  are  attached,  225.     See  Settled 
Land  Act. 
terms  attending  on  inheritance,  as  to,  240 
trees,  as  a  rule,  when  attached  to  the  soil,  255 
protection,  statutory,  277 
Judicature  Act,  1875,  stating  questions  of  law  in  form  of  special  case,  279 
Trustee  Act,  1850,  278.     See  Tbusts. 

"trust,"  "trustee,"  extend  to  personal  representatives  of  deceased,  ih. 
10  &  11  Vict.  c.  96  (amended  by  12  &  13  Vict.  o.  74),  ib. 
executors,  like  trustees,  may  pay  money  into  court,  ib. 
may  have  money  paid  out  to  discharge  debts,  ib. 
13  &  14  Vict.  0.  35,  act  repealed  by  46  &  47  Vict,  c.  49,  s.  3,  ib. 
22  &  23  Vict.  c.  35,  s.  30,  executor  may  apply  for  opinion  of  court,  ib. 
married  woman  lunatic,  payment  of  income  to  husband,  ib. 
trustee's  indemnity  (s.  31),  278 — 9 
applies  to  executors  or  administrators,  279 
refunding  money  paid  to  executor  by  mistake  and  applied,  270 
release  to  will  not  comprise  interests  afterwards  becoming  known,  280 
renunciation,  effect  of,  252 

executor  neither  proving   nor  renouncing   may  prove   after   death  of  co- 
executor,  ih. 
unless  cited  and  has  failed  to  appear,  ib. 
executor  not  proving  not  liable  though  assisting  acting  executor,  ib. 

but  must  not  act  as  executor,  ib. 
proof  of  will,  not  allowed  after,  ib. 
retainer,  right  of, — appointing  creditor  executor,  263 
creditor  and  debtor,  executor  of  both  may  retain  debt  of  former  out  of  assets 

of  latter,  264 
equitable  assets,  executor  can  only  retain  proportionate  part  out  of,  ib. 

married  woman's  separate  estate  is  equitable  assets,  ib. 
executor  de  son  tort  cannot  retain,  ib. 

except  in  special  cases,  43  Eliz.  c.  8,  ib. 
executor  of  sole  or  last  surviving  executor  has  right,  ib. 
legal  assets,  executor  may  retain  his  debt  out  of,  263 

as  against  other  creditors  of  equal  degree  though  barred  by  statute,  ib. 
mortgagee  executor  of  mortgagor,  as  to  tacking  simple  contract  debt,  264 
not  abolished  nor  enlarged  by  32  &  33  Vict.  u.  46,  263 
payment  into  court  with  executor's  assent,  retainer  out  of  fund,  264 
real  estate,  no  right  of  retainer  against,  ib. 
right  not  affected  by  fact  of  being  himself  plaintiff,  ib. 
several  executors,  one  of,  has  right,  ib. 
Statute  of  Frauds  prevents  application  of  doctrine  of  retainer,  263 

seeus  Statute  of  Limitations,  ih. 
surety  for  testator,  executor  who  is  and  pays  debts  may  retain,  263 — 4 

so  where  debt  due  to  himself  and  others,  264 
trustee,  executor  may  retain  debts  due  to  his  own,  ih. 
or  due  to  another  as  trustee  for  him,  ib. 
right  to  undisposed  of  residue,  280 

before  2  Geo.  IV.  and  1  Will.  IV.  i^.  40,  executor  entitled  at  law  and  generally 
in  equity,  280 

since,  is  entitled  where  no  next  of  kin,  as  against  crown,  281 
executor  was  entitled,  where  an  infant,  ib. 
or  legacy  given  to  his  wife,  ih. 
or  legacy  to  him  for  life  with  remainder  to  A. ,  ib, 
to  him  as  one  of  several  executors  and  nothing  to  others,  ib, 
or  equal  legacies  to  executors,  ib. 
executor  was  not  entitled,  legacy  to  him  and  he  is  sole  executor,  ib, 
so  where  several  executors  if  equal  legacies  to  all,  ih. 
failure  of  residuary  bequest,  282 
implication,  where  trust  arises  by,  281 — 2 
intention  apparent  to  dispose  of  residue  though  ineffectual,  282 
residue  given  in  trust  though  no  trusts  declared  or  failed,  281 
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right  to  undisposed  of  residue — continued. 
executor  not  entitled — continued. 

void  bequest  under  Mortmain  Act,  281 
parol  evidence  when  admissible,  '282 
under  act  a  trustee  for  next  of  kin,  280 
unless  distinct  intention  appears  that  executor  should  take  beneficially, 
280—1 
burden  of  proof  of  such  intention  is  on  executor,  281 
act  does  not  apply  where  there  are  no  next  of  kin,  ih. 
nor  where  residue  expressly  disposed  of,  semble,  ib. 
set-off- before  46  &  47  Vict.  c.  49,  262 
bankrupt  legatee  debtor  becoming  executor  proving  cannot  set-off,  263 
barred  debts  owing  to  deceased  may  be  set-off  against  his  debts  or  legacies, 

262 
debts  owing  by  deceased  cannot  be  set-off  against  debts  owing  to  executor,  ib. 
equitable  right  of,  as  regards  legatees  and  devisees,  ib. 

devisee  of  estate  debt  owing  by  no  charge  upon  it,  263 
right  of  executor  to  deduct  from  legacy  debt  due  to  testator  not  strictly 

set-off,  ib. 
46  &  47  Vict.  c.  49,  s.  4,  effect  of,  262 
principle  of  set-off  still  applicable,  ib. 
several — considered  at  law  as  one  person — acts  of  any,  acts  of  all,  256 
assent  to  legacy,  one  may,  ib. 

death  of  one,  office  devolves  on  survivors  as  joint  tenants,  257 
devastavit  of  liability  of  one  for  another,  257,  268 
grant  or  assignment  of  property,  one  may  make,  256 
receipt  of  one,  good  discharge  for  money  due  to  testator,  ib. 

forgery  of  name  of  one,  effect  of,  ib. 
receipts  of,  merely  joining  in,  not  per  se,  acting,  256 — 7 
release,  receive,  or  pay  debt,  one  may,  256 
settle  accounts,  one  may,  ib. 
trustees  as  to  receipts,  ib.     See  Trusts. 
shares  accepting  are  personally  liable,  421 
trustee  may  be  appointed,  278 
uncertainty,  appointment  of,  void  for,  250 

who  may  be,  ib. 

bankrupt  may  be,  receiver  sometimes  appointed,  251 
felons  may  be,  ib. 

infant  may  be,  joint  or  sole  executor,  250 
insolvent  may  be,  251 
lunatics,  idiots  disqualified,  ib. 

married  woman,  cannot  accept  appointment  without  husband's  cousent,250 — 1 
cannot  in  general  act  without  husband's  concurrence,  251 
he  cannot  compel  wife  to  accept  the  office,  ib. 
he  may  act  alone  in  her  right,  ib. 

objecting,  grant  made  to  her  attorney,  ib. 
right  of  to  object,  as  to  extent  of,  ib. 
payment  of  money  or  delivery  of  chattels  to,  when  good,  ib. 
wills,  word  "executors  "  or  "  administrators,"  how  construed  in,  1406 

EXECUTORY  DEVISES, 

contingent  remainder  at  testator's  death  cannot  take  effect  as  executory  devise 
unless  under  40  &  41  Vict.  c.  33,  1428 
at  date  of  wiU  may  be  executory  devise  at  death,  1429 
executory  devise  at  date  of  will  may  be  contingent  remainder  at  or  after 

death,  H>. 
limitation  may  be  good  as  contingent  remainder,  and  bad  as  an  executory 
devise,  ib. 
definition  of,  is  a  future  estate  by  will  which  cannot  take  effect  as  a  remainder, 
1427 
where  there  is  no  particular  estate,  ib. 
where  there  is  no  particular  estate  of  freehold,  ib. 

or  future  estate  is  to  take  effect  before  or  after  it  determines,  1428 
where  there  is  a  limitation  after  a  fee,  1427 
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diatinetion  between  oontiugent  remainders  and  executory  interests,  1428 
recovery  suffered  by  tenant  in  fee,  ib, 
8  &  9  Vict.  c.  106,  as  to,  1428—9 
estate  in  fee,  where  absolute,  subject  to  executory  devise  over  for  life,  1429 
executory  bequests,  remainders  of  personalty  can  take  effect  as,  1430 
consumable  articles,  legatee  for  life  takes  absolutely,  1430 
except  wearing  apparel,  things  used  in  trade,  farming  implements,  and 
heirlooms,  ib. 
fee  can  only  be  limited  after  a  fee  as  an  executory  devise  or  a  shifting  use, 
1427 
contingency  with  a  double  aspect,  1427 — 8 
first  estate  divested,  though  executory  devise  void,  ]  429 
merger  does  not  result  from  vesting  of  prior  estate  and  executory  devise  in 

same  person,  1430 
perpetuities,  executory  devises  are  subject  to  rule  against,  1429 
estate  in  fee,  when  executory  devises  may  be  limited  after,  ib. 

where  executory  devise  void,  ib. 
indefinite  failure  of  issue  cannot  be  limited  after,  ib. 
secus  after  estate  tail,  ib. 
preceding  estate,  alteration  of  does  not  aflfect,  1428 

exception  as  to  estate  taU,  ib. 
prior  estate  in  fee  or  in  taU,   where  determined  by  particular  event  upon 

which  ulterior  estate  vests,  is  generally  an  executory  devise,  1427 
remote,  where  executory  devise  is  too,  first  gift  remains  absolute,  1429 
repugnant  to  original  gift,  limitation  over  must  not  be,  1427 
transmissible  to  representatives,  1430 

EXONERATION 

of  realty  and  personalty,  32,  1413 

EXPECTANCIES, 
mortgage  of,  729 

EXPENDITURE, 

improper,  270.     I.  Devastavit. 

EXPRESS  GRANT,  141 

EXPRESS  TRUSTS,  586.     I.  Limitations  (express  tnists). 


FACTORS  ACTS, 

limited  to  commercial  transactions,  730.    I.  Mortgages. 

FAMILY,  1404.     I.  Wills. 

arrangements  and  settlements,  64 

FATHER, 

rights  and  duties  of,  322.     I.  Parent  and  child, 
shares,  transferring  to  son  to  escape  liability,  441 

FELLOWSHIP 

of  college  may  be  mortgaged,  730 

FBLO  DE  SE,  189 

FEMALES, 

descent,  taking  by,  507 
minors,  181.     I.  Election. 

FINES  AND  RECOVERIES,  208.     I.  Freehold  estates  (estate  tail). 

FINES  AND  HERIOTS 
go  to  tenant  for  life,  224 
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FIRE  INSURANCE, 

as  to  purchaser's  right  to  policies,  1095,  1178 

FIRM, 

liability  of,  for  acts  of  partners,  796—800 

FIXTURES, 

affixed  to  freehold,  255 

bill  of  sale  of,  704,  708 

included  in  mortgage  of  realty,  704,  710 

trade,  570 

FOLLOWING 
assets,  266 
legacies,  1347 
trust  property,  1004 

FORBEARANCE 

to  bring  action  a  good  consideration,  71 

FORECLOSURE,  759,  763 

FOREIGN  LAW, 

assets,  foreign  law  of  domicil  and  locality,  254 

ambassador's  certificate  is  sufficient  proof  of,  75 

company,  stock,  registration  of,  419 

contracts,  74 

divorce,  foreign,  effect  on  English  settlement,  827 

domicil,  627 

evidence  of,  may  be  given  by  skilled  witnesses,  75 

marriage  contract  between  foreigners,  626 

marriage,  English,  foreign  courts  cannot  dissolve,  408 

married  woman,  disposal  of  fund  belonging  to,  subject  to  operation  of,  380 

See  Equity  to  Settlement. 
merchants,  custom  of,  may  be  proved,  76 
22  Vict.  c.  63,  case  may  be  sent  from  courts  in  one  part  of  Queen's  dominions 

to  those  in  another  part,  76 
24  &  25  Vict.  c.  11,  case  may  be  sent  to  courts  abroad,  ih. 

FORGERY 

by  partner,  799 

FRAUD, 

co-directors  of,  when  directors  liable  for,  429 

concealed,  effect  of,  590 

contracts,  impeachable  for,  are  voidable,  93 

married  women,  of,  effect  on  restraint  on  anticipation,  399 

powers  on,  919,  921 

FRAUDS,  STATUTE  OF, 
contracts,  76,  77 

executors,  provisions  aflfecting,  77 
leases,  533 

marriage  settlements,  612 

sales  of  land,  77,  1055  e<  sej.  ,  „      ,  ,    , 

signature,  what  sufficient  within,  1057,  1058.     I.  Vendor  and  Purchaser  (sale 

by  private  contract), 
wills,  provisions  of,  1274.     I.  Wills  (execution  of). 

FRAUDULENT  AND  VOLUNTARY  CONVEYANCES, 
companies,  fraudulent  preference  by,  494 

consideration  which  will  or  will  not  support  settlement,  298 
covenant  to  build  on  land,  voluntarily  conveyed,  299 
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consideration  which,  will  or  will  not  support  settlement — contiimed. 
covenant  to  indemnify  by  settlor,  299 

by  lessee  in  voluntary  assignment  of  leaseholds,  lb. 
enquiry  directed  as  to  consideration,  ib. 
extrinsic  evidence,  consideration  may  be  proved  by,  ih. 
family  arrangement  valid  under  13  Eliz.  c.  5,  infra,  ih. 
immoral,  settlement  founded  on  (Contracts,  p.  88),  ib. 
loan  to  settlor,  ib. 
marriage  is  a  valuable  consideration,  298.     See  Mabbiage  Settlements,  p. 

628. 
post-nuptial  settlement  as  a  rule  voluntary,  ib. 

additional  portion  will  support  it,  ib. 

so  concurrence  by  wife  on  a  settlement,  ib. 

so  payment  of  debts  of,  gr  a  loan  to  husband,  298 — 9 

BO  release  by  wife  of  past  income,  ib. 
or  jointure  or  dower,  ib. 

so  surrender  of  rights  or  interests  by  husband  or  wife,  298 
quantum  of,  in  general  immaterial,  ib. 
trust,  conveyance  in,  to  pay  debts  of  grantor,  299 
valuable,  will  not  support  if  mala  fides,  290 
voluntary  bond,  surrender  or  release  of,  299 
creditors  as  regards  13  Dliz.  c.  5,  288  et  seq. 

assignment  by  dying  person  to  one  creditor  void,  290 
Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52,  292 

act  of  bankruptcy,  what  constitutes  (s.  4),  ih. 

provisions  of,  as  to  avoidance  of  preferences  (s.  48),  293 

provisions  of,  as  to  voluntary  settlement  (s.  47),  292—3 
Bankruptcy  Act,  1869,  corresponding  sections  in,  decisions  ou,  293 

delay  does  not  bar  creditor's  right  to  impeach,  294 

fraudulent  preference,  what  constituted,  293 — 4 
voluntary  preference,  in  state  of  insolvency,  ib. 
creditor  for  value,  taking  benefit  of  bond  fide,  294 

past  debt,  conveyance  of  all  property  to  secure,  an  Act  of  Bankruptcy,  293 

post-nuptial  settlement  for  wife  and  children.     See  Act  op  1883,  ib. 

pressure  by  one  creditor,  by  special  class  of  creditors,  294 

settlement  to  keep  property  from  creditors  if  business  fails,  void,  ib. 
creditor's  assignment  for,  generally  good,  290 

though  made  to  delay  an  individual  creditor,  ib. 
extent  to  which  conveyance  void — so  far  as  necessary  to  satisfy  creditors,  292 

good  as  against  grantor  and  volunteers  claiming  under  him,  ib. 
and  parties  who  are  privy  to  it,  and  strangers,  ib. 
felon,  voluntary  assignment  by,  before  trial  void,  290 

otherwise  if  made  bond  fide  and  for  value,  ib. 
fraud,  question  of,  is  one  of  fact,  ib. 

fraudulent  deed,  when  may  be  impeached  by  future  creditors,  292 
impeaching  conveyance,  creditor  need  not  obtain  judgment  before,  292 

but  must  to  obtain  execution  against  property,  ih. 
indebtedness  of  settlor  at  the  time,  to  what  extent  must  exist,  291 
intent  to  defraud  creditors,  conveyance  must  be  made  with,  289 
mortgage  is  not  within  the  act,  290 
personal  estate,  act  applies  to  chattels  which  can  be  taken  in  execution,  289 

choses  in  action  as  to  assignment  of,  ib. 

remedy  in  this  respect  extended  by  1  &  2  Vict.  o.  110,  s.  12,  ib. 
preference,  assignment  of  property  to  one  creditor  in,  290 
provisions  of  act,  13  Eliz.  c.  5,  288 — 9 

bond  fide  assurances  on  good  consideration,  not  within  (s.  5),  289 

forfeiture  by  parties  to  fraudulent  conveyances  (s.  2),  ib. 
real  estate  within  statute,  ib. 

secured,  where  debts  are,  though  settlor  indebted,  act  does  not  apply,  291 
third  person,  conveyance  may  be  within  act,  though  for  benefit  of,  291 — 2 
voluntary  conveyances  within  the  act  if  made  to  hinder  or  defraudcreditor.s,  291 
voluntary  conveyance  is  only  void  if  there  are  creditors  at  the  time,  292 
voluntary  grantee  may  convey  for  value,  voidable  where  settlement  is,  292 
volunteers  who  are  creditors  are  within  the  act,  289 
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Purchasers,  as  regards,  27  Eliz.  c.  4,  295  et  seq. 
land  fide  assurance  for  value,  act  does  not  extend  to  (s.  4),  295 
chattels,  real — as  to,  296 
conveyauoe,  &o.,  of  lands  and  hereditaments  with  intent  to  defraud  pur- 
chasers void  (s.  2),  295 
contract  of  sale  cannot  be  enforced  by  grantor,  296 
unless  there  has  been  part  performance,  ib. 
but  may  be  enforced  against  grantor,  ib. 
notice  to  purchaser  of  the  voluntary  conveyance  immaterial,  ib. 
copyholds,  statute  extends  to,  ib. 
effect  of  statute  on  voluntary  conveyance,  297 
freeholds,  statute  extends  to,  296 
judgment  creditor  not  a  purchaser,  ib, 
lessee  is  a  purchaser,  ib. 

unless  without  fine  or  rent,  ib. 
marriage,  conveyances  on  or  after,  ib.   &c  Marriage  Settlements,  pt.  1,  c.  1, 

p.  614. 
married  women,  estates  of,  statute  applies  to,  296 
mortgage  retained  by  mortgagor  to  be  used  for  secret  purposes,  295 
mortgagees,  legal  or  equitable,  are  purchasers  pro  tanto,  296 
mortgagee  by  deposit  of  title  deeds  not  a  purchaser,  ib. 
personal  estate,  act  does  not  extend  to,  ib. 
,    revocation  of  voluntary  conveyance  not  effected  by  subsequent  will,  297 
revocation,  power  of,  in  conveyance  for  value,  void  as  against  subsequent  con- 
veyance for  value  (s.  5),  ib. 
act  does  not  apply  to  mortgage  made  bond  fide  and  for  value,  ib. 
cannot  be  evaded  by  making  exercise  of  power  conditional,  ib. 
conveyauoe  must  be  for  value,  296 
power  of  leasing  on  tines  unlimited  is  a  revocation,  297 
so  a  power  to  mortgage  in  general,  ib. 
voluntary  conveyance  to  charity  not  within  act,  296 
voluntary  conveyance  good,  by  grantee  selling  under,  296 — 7 
voluntary  grantee  has  no  equity  to  purchase-money,  296 

but  if  mortgage  only  made  he  takes  subject  to  it,  ib. 
voluntary  grantees,  two,  last  takes  nothing,  297 
rule  applies  to  both  realty  and  personalty,  ib. 
wife  or  child,  purchase  in  name  of,  not  within  statute,  ib.     See  Trusts,  p.  1. 

FREEBENCH,  368.     I.  Husband  and  Wife  (Dower). 

FREEHOLD  ESTATES.     1.  In  Feb  ;  2.  In  Tail  ;   3.    Foe  Life  ;  4.    Estate 
pur  autre  vie. 

1.  Estate  in  Fee.    See  Rule  in  Shbllev's  Case,  Vesting  and  Divesting  of 

Estates  and  Interests,  Wills. 
ancient  demesne,  lands  in,  199 
applies  only  to  real  estate,  198 
conveyance  or  limitation  of,  generally  by  appointment  or  grant,  199 

generally  by  conveyance  to  A.  and  his  heirs,  ib. 

"grant,"  use  of  word  not  necessary.  Conveyancing  Act,  1881,  s.  49,  ib. 
conveyance  by  A.  to  himself  and  B.  (s.  50),  ib. 
"in  fee  simple"  sufficient  without  "heirs,"  ib. 
corporation,  conveyance  of  fee  to,  word  of  limitation,  "  successors,"  200 
customary  freeholds,  199.     Sec  Copyholds,  p.  227. 

conveyance  of,  according  to  custom  of  manor,  ib. 

freehold  remained  in  lord  without  giving  right  to  mines  and  timber,  ib. 

tenants,  when  freeholders,  when  copyholders,  ib. 
deed,  limitation  in,  to  B.  and  his  heirs  in  trust  for  A.,  200 
definition  of,  198 

descent  of,  200 
before  3  &  4  Will.  IV.  o.  106,  ib. 
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1    Estates  in  Fee  :  descent  of,  before  3  &  4  Will.  IV, — continued. 

ncorporeal  property,  enjoyment  of,  equivalent  to  seisin,  201 
seisin,  in  fact,  by  entry  or  receipt  of  rents,  ib, 

defeated  by  entry  of  stranger,  ib. 
seisin,  meaning  of  word,  ib. 
seisiiia  fcKit  stipitcm,  meaning  of  rule,  200 
qualification  of  rule,  200 — 1 
3  &  4  Will.  IV.  c.  106,  201 
act  not  retrospective,  ib. 
"assurance,"      "descendants,"      "descent,"     "laud,"     "purchaser," 

meaning  of,  201 — 2 
canons  of  descent,  202 — 6 

ancestors  by  father's  side  preferred  to  those  by  mother's,  203 — i 
so  male  to  female  ancestors,  ib. 
so  mother    of    more   to    mother  of    less    remote    male  ancestors, 

203—4 
Borough  English  land,  descent  of,  205 
as  to  collaterals,  ib. 

brothers  and  sisters  claim  through  parent,  203 
custom  of  descent  when  varies  from  common  law  not  extended,  205 
devisee  who  is  also  heir  takes  now  by  devise,  203 
gavelkind  lands,  descent  of,  205 
custom  as  to  courtesy  and  dower,  ib. 
custom  extends  to  collaterals,  ib. 
devise  of,  to  heir,  ib. 

infant,  conveyance  of,  by,  at  fifteen  hy  feoffment,  ib. 
presumption  as  to  lands  in  Kent,  ib. 
half-blood,  relations  by,  may  succeed  to  each  other,  204 
limitation  to  heirs  or  heirs  of  the  body  of  A.,  descent  traced  as  if 

ancestor  the  purchaser,  203 
limitations  before  the  act  to  heirs  of  A.  take  effect  as  if  act  not 

made,  204 
lineal  ancestor,  every  may  be  heir  to  his  issue,  203 
lineal  descendants  in  infinitum  represent  aucestor,  ib. 
males  inherit  before  females  singly  and  according  to  priority,  202 — 3 

females  together,  as  coparceners,  203 
presumptive  heirs,  rights  of,  to  intermediate  rents,  204 

where  legal  estate  is  vested  in  trustees,  ib. 
residuary  devisee,  when  entitled  to  intermediate  rents,  ib. 
settlor,  limitation  by  to  himself  and  his  heirs,  takes  as  purchaser, 
203 
descent  to  be  traced  from  purchaser,  202 
effect  of  Act  on  lands  or  customary  tenures,  205 — 6 
illegitimate  father,  descent  from,  to  son  who  dies  intestate  without 

issue,  202 
legal  estate,  descending  m  parte   inaternd,  equitable  estate,  ex  parte 

paternd,  ib. 
legitimate  heir  of  land  in  England  must  be  according  to  English  law, 

ib. 
person  last  entitled  deemed  the  purchaser  unless  proved  to  have 

inherited,  ib. 
root  of  descent,  act  operates  to  alter,  204 
mles  of  inheritance,  also,  ib. 
frankalmoign,  lands  held  by  tenure  of,  199 

"heirs"  in  deed,  not  necessary  under  Conveyancing  Act,  supra,  ib. 
in  ivill  not  necessary,  200 
may  be  in  any  part,  199 — 200 

unnecessary  in  release  and  also  formerly  in  certain  cases,  200 
in  futuro,  cannot  at  common  law  commence  without  previous  estate  in 

presenti,  198 
incidents  of,  tenant  practically  absolute  owner,  206 

condition  attempting  to  fetter  his  power  of  disposition  void,  ib. 
legal  and  equitable  estates.     See  that  head  I. 
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1.  Estates  in  Tee—contimicd. 

limitation  to  A.  and  his  hair,  whether  it  creates  estate  in  fee,  200 

to  A.  and  his  heir  male,  ib. 
personal  estate  limitation  to  A.  and  his  heirs,  ib. 

2.  Estate  in  Tail.     See  rule  in  Shelley's  Case;  Wills. 

after  possibility  of  issue  extinct,  ex  provisione  viri,  207—8 
conveyance  or  limitation  to  "heirs  of  the  body  "  not  necessary,  Convevane- 
ing  Act,  1S8\,  ^.  51,  199  J"  J 

"  in  tail  "  or  "  in  tail  male  "  or  "  female  "  suflScient,  ib. 
definition  of,  207 
descent  of,  208 

dignities  and  titles,  195 

estate  tail  special,  207 

limitations  of  entail  must  be  followed,  208 
subject  thereto,  descent  is  like  that  of  a  fee  simple,  ib. 

restricted,  may  be  to  heirs  male  and  female,  207 
fines  and  recoveries,  208 — 9 

common  law  did  not  recognise  estate  tail,  209 

conditional  fee,  ib. 

De  Bonis,  Statute,  effect  of^  208—9 

distinction  between,  209 

Taltarum's  Case,  ib. 

uses  of,  declared  by  deeds  leading  or  declaring  uses,  ib. 

Fines  and  Recoveries  Abolition  Act,  3  &  4  Will.  4,  c.  74,  209,  216 

"actual  tenaut  in  tail,"  "base  fee,"   "estate,"   "estate  tail,"  "lands," 
"  money  subject  to  be  invested  in  the  purchase  of  lands,"   "person," 
"settlement,"  "tenant  in  tail,"  "  tenant  in  tail  entitled  to  a  base  fee," 
meaning  of,  210 
actual  tenant  in  tail  may  dispose  of  land  for  fee  or  less  estate,  ib. 
jurisdiction  of  equity  excluded,  214 
saving  rights  in  respect  of  prior  estate,  210 — 1 1 
bankruptcy,  trustee  in,  has  same  to  disentail,  216 
base  fee,  owner  of,  may  convert  it  into  fee  absolute,  211 
copyhold  estates,  2.S2 — 3 
consent  of  protector,  if  given  by  deed,  must  be  produced  to  lord  or 
steward,  233 
and  acknowledged  and  entered  in  court  rolls,  ib. 
consent  of  protector,  if  not  by  deed,  memorandum  to  be  entered  in 
court  rolls,  ib. 
where  estate  tail  is  equitable,  ib. 
deeds  of  disposition  must  be  entered  on  court  rolls  before  subsequent 

assurances  for  value,  ib. 
dispositions  under  act  to  be  inroUed  on  court  rolls  within  six  mouths,  ib. 
but  not  in  chancery,  ib. 

steward,  indorsement  by,  on  disentailing  deed  or  assurance  sufficient, 
ib. 
provisions  of  act  apply  in  general  to,  232 

surrender,  disposition  must  be  by,  where  owner  is  legal  tenant  in  tail, 
ib. 
where  equitable  tenant  in  tail  by  surrender  of  deed  entered  in  court 
rolls,  232—3 
expectancy,  issue  in  tail  not  to  bar  their,  211 

"  heirs  of  the  body,"  not  necessary  under  Conveyancing  Act,  199,  208 
inrolment  of  deed  in  chancery  necessary  within  six  months  after  execution, 
214 
acknowledgment  of  deed  under  any  rule  of  practice  unnecessary  before, 

215 
deed  inroUed  takes  eflfect  as  if  no  inrolment  required,  ib. 

later  in  date  but  first  inroUed  have  priority,  215—6 
deed  not  inroUed,  eflfect  of,  214 
except  certain  leases,  ib. 
not  of  itself  sufficient  to  bar  entail,  i6, 
W.— VOL.  II.  5  P 
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Z,  Estates  in  Tail:  Fines  and  Becoveries  Abolition  Act — oontinued. 
Ireland,  special  act  for,  4  &  5  Will.  4,  .;.  92,  209—10 
married  woman  bankrupt,  husband  may  concur  in  disentailing  deed  by,  214 
money  to  arise  from  sale  of  lands  or  leaseholds,  within,  215 

settled  estate,  proceeds  of  sale  of,  when  paid  to  tenant  in  tail,  ib. 
money  to  be  laid  out  in  land  to  be  entailed,  within,  ib. 

protector  of  settlement,  who  is  to  be,  211 

bare  trustee,  heir,  executor,  administrator  or  assign,  not  to  be  protector, 

212 
base  fee,  united  with  immediate  reversion  not  merged  but  enlarged,  213—4 
consent  of  necessary  even  where  is  an  actual  tenant  in  tail,  213 
cannot  be  revoked,  214 
exercise  of  power  of  not  to  be  subject  to  any  control,  213 

jurisdiction  of  equity  excluded,  213 — 4 
feme  covert  may  as  if  she  were  sole,  214 

may  be  given  by  disentailing  deed  or  distinct  deed  inrolled,  ib. 
where  estate  tail  has  been  converted  into  base  fee,  213 
dower,  woman  not  protector  in  respect  of,  212 
infancy  of,  court  of  chancery  to  be,  ib. 

so  if  uncertain  whether  infant  living  or  dead,  ii. 
unless  infant  is  owner  of  prior  estate,  ib. 
lunacy  of.  Lord  Chancellor  to  be  protector,  ib. 
married  woman,  in  what  case  protector,  ib. 

may  consent  without  husband,  ib. 
settlor  disqualifying  owner  of  prior  estate  and  not  appointing  any  one 

instead,  213 
settlor  may  appoint  not  more  than  three  persons  not  being  aliens  to  be 
protectors,  212 
death  of  one  of  two  protectors,  office  survives  to  the  other,  ib. 
deed  of  appointment  and  relinquishment  must  be  inroUed,  ib. 
may  give  power  to  appoint  succeeding  protectors,  ib. 
treason  or  felony,  protector  couvicted  of,  court  of  chancery  to  be,  ib. 
trustees  not  appointed  protectors,  cestui  que  (nist  tenant  for  life  pro- 
tector, ib. 
trustee's  protectors,  effect  of  death  of,  211—2 
two  owners,  each  protector  as  to  his  share,  211 
voidable  estate  created  in  favour  of  purchaser  for  value,  213 
where  there  is  a  tenant  in  tail  in  possession  and  one  in  reversion,  211 
statute  tenant  in  tail  restrained  by,  cannot  bar  entail,  ib. 
tenant  for  life  disentailing  deed  by,  inoperative,  ib. 

unless  as  matter  of  fact  he  is  tenant  in  taU,  ib.  _ 
tenant  in  tail,  disposition  of  to  be  by  deed  as  if  by  tenant  in  fee,  214 
bankruptcy  of,  216 
but  not  by  will,  214 
contract  of  ineffectual,  ib. 

disentailing  deeds,  court  may  order  execution  of  by  as  part  of  a  con- 
tract, ib. 
general,  to  A.  and  heirs  of  his  or  her  body,  207 
incidents  of,  216 

adult  tenant  in  tail  not  bound  to  keep  down  charges,  217 

but  if  he  has  done  so,  his  representatives  will  not  be  recouped,  ib. 
in  part  only,  estate  tail  cannot  be  defeated,  ib. 
infant  tenant  in  tail,  estate  encumbered,  rents  to  be  used  in  keeping  down 

interest,  ib. 
leases  by  tenant  in  tail,  538 
male,  female,  208 

payment  off  of  charges  by  tenant  in  tail,  681.     See  Merger. 
personal  property  may,  in  gualified  sense,  be  entailed,  207 
right  of  alienation,  tenant  in  tail  cannot  be  restrained  from  use  of,  216. 
exceptions  to  rule ;  1,  estates  granted  by  the  country  as  reward  for 
services,  ib. 

2,  estates  granted  by  the  crown,  ib. 

3,  entails  under  34  &  35  Hen,  8,  c.  20,  while  reversion  in  crown,  ib. 
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2.  Eitates  in  Tail :  Incidents  oi— continued. 

services,  grant  of  estate  by  crown  for,  211 
special,  to  A.  and  heirs  of  bis  body  begotten  upon  B.,  207 
"  tenements  "  only  can,  strictly  speaking,  be  entailed,  lb, 
words  necessary  to  create,  199,  208 

3.  Estate  for  Life.    Sea  Settled  Estates  and  Land  Acts  ;  Shelley's  Case, 

Rule  in  ;  Wills. 
absolute  or  determinable  estate  for  life  may  be,  222 
arises  1,  by  express  grant,  221 — 2 
2,  by  operation  of  law,  ib. 

curtesy,  husband's  estate,  222.     See  Husband  and  Wife,  p.  338. 

dower  estate,  ib.     See  Husband  and  Wife,  p.  368. 
charges  on  estate,  tenant  for  life  must  keep  down  interest,  225 

although  it  absorbs  whole  rental,  ib. 

rule  applies  during  every  year  after  testator's  death,  ib. 

curtesy  tenant  by,  must  keep  down,  226 

dowress,  must  keep  down  in  respect  of  her  one  third,  ib. 

incumbrancer  entitled  to  arrears  of  against  the  estate,  ib. 
unless  collusion  between  him  and  tenant  for  life,  ib. 

redeemable  annuity,  interest  reckoned  on  estimated  value  of,  ib. 

remainderman  and  tenant  for  life,  equities  between,  ib. 

sale  of  incumbered  estate  tenant  for  life  takes  interest  of  surplus,  227 

tenant  for  life,  as  to  discharging  arrears  of  former  one,  226 — 7 
cost  of  works  directed  by  some  public  authority,  226 
death  of  tenant  for  life,  tenancy  determining  on,  24,  224 
emblements,  personal  representatives  of,  entitled  to,  224.     See  Executor, 
p.  256. 

lessee  of  tenant  for  life  has  same  right  to  as  lessor,  ib. 
estovers  and  botes  is  entitled  to  reasonable,  ib. 
fines,  heriots  in  general  go  to  tenant  for  life,  224 — 5 
fixtures,  representatives  of  tenant  for  life,  when  entitled  to  trade,  225 
leases  by,  224.     See  Landlord  and  Ten.i.nt,  p.  538—9. 
railway  company,  tenant  for  life  may  sell  fee  to,  ib. 
repairs,  what  he  must  do,  225 

successive  tenants  for  life,  liabilities  of  inter  se,  226 

rents  of  real  estate,  direction  to  accumulate  funds,  not  to  be  sold  for,  ib. 
tenant  for  life,  duties,  powers  and  rights  of,  223.     &<;  Apportionment,  p.  24. 
except  in  a  few  cases,  224 

improvements,  statutory  powers  to  lay  out  money  on,  223 
unless  so  authorized  must  bear  expense  himself,  223 — 4 

trustee  is  not  for  those  in  remainder,  224 
timber,  underwood,  riglit  to  cut,  il>.     Sec  I.  Waste, 
title  deeds  of  estate,  primd  faeie  entitled  to  possession  of,  225 

improperly  parted  with,  to  be  lodged  in  court,  ib. 

of  land  of  which  wife  is  legal  tenant  for  life,  bankruptcy  of  husband,  ib. 

where  reversioner  and  tenant  for  life  are  strangers,  ib. 
words  creating  estate,  222 
waste,  no  legal  right  to  commit,  unless  intention  contra,  225 

4.  Estate,  pur  autre  vie  : 

cestui  que  vie,  order  for  production  of,  222 

if  not  produced,  taken  to  be  dead,  ib. 
entailed,  may  be,  223 

remainder  may  be  barred  by  surrender,  release,  or  conveyance,  ib. 
when  concurrence  of  tenant  for  life  necessary,  ib. 
freehold  and  not  devised,  assets  in  hands  of  heir  as  sjjecial  occupant,  ib. 

where  no  special  occupant  vests  in  executor  or  administrator,  ib. 
general  occupancy,  abolished  by  Statute  of  Frauds,  ib. 
E)west  estate  of  freehold,  222 
special  occupancy,  ib. 

limitation  to  A.,  his  executors  or  administrators,  executor  takes,  223 

limitation  to  A.  and  his  heirs,  heir  takes  if  no  devisee,  222 
will,  may  be  disposed  of  by,  223  5  D  2 
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GAMING  AND  WAGEEING, 
contracta  by  way  of  are  void,  87 

GAVELKIND  LANDS, 
curtesy  in,  342 
descent  of,  205 
dower  in,  369 
infant  heir  may  sell  at  fifteen,  1034 

GIFT  OVER, 

effect  of,  in  limitations,  &c.,  1248.     I.  Conditions  and  Contingencies, 
in  case  of  death,  1209  et  seq. 

GOODWILL  OF  PARTNERSHIP,  816,  817 

GOVERNMENT  STOCK, 
charging  orders,  523 

"  GRANDCHILDREN," 

construction  of,  in  wUls,  1376 

GROUND  RENT, 

sale  of,  no  power  to  distrain,  1066 

GUARANTEE, 

limited  companies,  416 

GUARDIAN  AND  WARD.    See  Infants,  Wards  op  Court,  Undue  Influence. 
appointment  of,  314 

Court,  may  be  made  by,  when  no  testamentary  guardian,  315 
action  depending,  guardian  must  be  appointed  when,  ib. 
infant  then  becomes  ward  of  Court,  ib. 
express  terms,  need  not  be  in,  ih. 
father,  appointment  by,  office  survives  without  express  direction,  ib. 

otherwise  on  appointment  by  Court,  ib. 
guardian  must  be  within  jurisdiction,  ib. 

infants  who  have  no  guardian  may  appoint  their  own  guardians  by  election, iJ. 
married  woman  not  usually  appointed  sole  guardian,  316 
mother  is  guardian  of  her  illegitimate  children,  315 
mother  natural  guardian  of  children  where  father  makes  no  appointment,  315 

subsequent  marriage,  reference  directed,  315 — 6 
person  of  unsound  mind  not  so  found,  Court  cannot  appoint  guardian  of,  317 
principles  iniiuencing  Court  in  appointing  guardians,  315 
religion  different  from  that  of  father,  antenuptial  agreement  that  children 

shall  be  brought  up  in,  316 
religious  belief,  particular  form  of,  no  disqualification,  ib.      _ 
Scotland,  Court  may  appoint  guardians  though  infant  domiciled  in,  315 
testamentary,  only  father  can  make,  314 
even  he  cannot  to  illegitimate  children,  ib. 

though  Court  will  generally  confirm  his  choice,  ib. 
so  where  mother  appoints  a  guardian,  314 — 5 
trustee  and  guardian,  revocation  of  appointment  as  trustee,  effect  of,  315 
consent  to  marriage,  condition  as  to,  1237 
continuing  to  manage  property  after  ward's  majority,  320 
Conveyancing  Act,  1881,  318 
infant,  land  of,  when  deemed  to  be  a  settled  estate  within  Settled  Estates 

Act,  1877,  ib. 
management  of  land  and  receipt  and  application  of  income  during  minority 
under  (s.  42),  318—9.     See  Management  op  Propektv,  infra. 
Court,  interposition  of,  on  proof  of  guardian's  misbehaviour,  320 
or  suspicious  conduct,  ib. 
appointing  new  guardian  in  place  of  insolvent  or  bankrupt,  ib. 
giving  directions  as  to  education  of  ward  and  QQoduct  of  guardian,  ih, 
removing  testftmentarjr  guardian,  ib. 
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custody  and  education  of  ward,  316 
Court  may  remove  infant  from  custody  of  guardian,  317 
or  allow  mother  to  have  access  to  him,  ib. 
or  to  have  care  of  him  though  illegitimate,  ih. 
Divorce  Court,  custody  of  children  under  order  of,  ih. 
equity,  rules  of,  to  prevail.  Judicature  Act,  1873,  s.  25  (10),  316 
guardian  has  in  general  custody  of,  and  right  to  decide  aa  to  education  of 

children,  ih. 
mother  of  illegitimate  infant  has  natural  right  to  its  custody,  317 
person  named  by  testator  to  have  care  of  children,  ih. 

production  of  infant  by  guardian  under  6  Anne,  c.  18,  ih.  See  Estates,  p.  222. 
removal  of  ward  from  custody  of  guardian,  appointed  by  Court  criminal 

contempt,  ib. 
testator,   intention  of,   as  to  education,   &c.,   parol    evidence  contra  not 
admitted,  316 
if  he  has  left  no  instructions,  they  are  to  be  brought  up  in  his  religion,  ih. 

pecuniary  benefit  of  child  not  considered  by  Court  in  this  relation,  ib. 
mother  having  different  religion  from  father,  child  of  tender  years  not 
taken  from  mother's  custody,  ib. 
husband  allowing  wife  to  see  to  religious  education  of  children,  ib. 
wishes  of  children,  when  they  wOl  weigh  with  Court,  ih. 
discharge  of,  320 
office  continues  in  general  till  ward's  majority,  ib. 
marriage  of  female  ward,  effect  of,  ih. 

guardian  will  not  be  appointed  after,  ih. 
marriage  of  male  ward  does  not  terminate,  ib. 
management  of  property,  317 — S 
acts  of  parent  or  guardian,  if  beneficial,  in  general  sanctioned,  317 

but  he  must  not  commit  waste  though  beneficial,  317 — 8 
person  entering  on  and  possessing  infant's  estate  treated  as  guardian  or 

bailiff,  317 
testamentary  guardian  under  12  Car.  2j   c.  24,  has  custody  of  lauds  and 
personalty  until  infant  of  age,  ih. 
office  cannot  be  assigned,  320 
trustee,  guardian  is  a,  319 

allowance  for  maintenance  when  bou.nd  to  account  specifically  for,  ib. 
discretion  of  mother  unwisely  exercised,  income  ordered  to  be  paid  to  father, 

319-20 
expending  more  than  allowance,  319 

statute  of  limitations  no  bar  to  suit  relating  to  his  accounts,  ib. 
two  guardians,  income  paid  to  one  for  maintenance,  &c.,  ib. 
undue  influence,  exercise  of,  by  guardian,  320.     See  Undue  iNFLtrENCB,  p.  306. 


HAEDSHIP, 

in  contracts,  effect  of,  94.     I.  Specific  performance, 

HEIRLOOMS, 
what  are,  255 
are  hereditaments,  193 
settled,  sale  of,  by  order  of  the  court  under  Settled  Land  Act,  953 

HEIRS, 

in  deeds,  199 
in  wills,  1374 

HEIRS  OP  THE  BODY, 
in  deeds,  199,  208 
in  wills,  1374 

HOTCHPOT  CLAUSE,  640 
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HUSBAND  AND  WIFE.     See  Equity  or  Wite  to  a  Settlement  ;  Married 
Women's    Peoperty  Acts  ;  Restraint  on  Anticipation  ;  Separate 
Use  ;  Separation  Deeds. 
attorney,  married  woman  though  infant  may  appoint,  364 — 5 

chattels  real  in  possession  of  wife,  interest  of  husband,  343 
Act  of  1870,  whether  leaseholds  within,  344 

"personal  property"  no  limit  in  respect  of  value  to,  ih. 
Act  of  1882,  effect  of,  ih. 

agreement  by  husband  to  sell  lease  or  mortgage  as  to,  ib. 
assignment  by  husband  to  trustee  for  himself,  343 — 4 
consideration,  assignment  by  husband  may  be  with  or  without,  343 
distinction  between  what  he  takes  in  marital  right  and  as  administrator,  344 
equity  to  a  settlement,  ib.     Sea  Equity  to  Settlement. 
execution,  term  might  be  taken  in,  for  her  debt,  ib. 
forfeiture  of  term,  ib. 
husband  surviving  takes  without  necessity  of  administering,  ib. 

unless  wife  dispossessed  of  her  term,  ib. 
judgment  in  his  favour  bars  her  right  to,  ib. 
legal  or  equitable  vest  in  him,  343 

not  if  settled  to  her  separate  use,  ib. 
_  subject  to  Acts  of  1870  and  1882,  ib. 
lifetime,  husband's  disposition  must  take  effect  in  his,  ib. 
mortgage  by  husband,  ib.     And  see  Mortgages,  p.  696. 
partial  disposition,  where  good,  pro  tanto,  343 
undisposed  of  by  him,  wife  surviving  takes,  344 

chattels  real,  contingent,  and  reversionary,  of  wife,  interest  of  hushaad,  345 

Act  20  &  21  Vict.  c.  57,  applies  to,  ib. 
Act  of  1870,  effect  of,  ib. 

whether  it  applies  to  interests  reversionary  at  time  of  marriage  ib.     See 
Marriage  Settlements,  p.  622. 
Act  of  1882,  effect  of,  ib. 
husband  entitled  to,  in  what  cases,  ib, 
husband  surviving  must  administer,  ib. 

this  only  applies  to  a  mere  right  of  action,  345—6 

choses  in  action  of  wife  reducible  into  possession  interest  of  husband,  347 
Acts  of  1870  and  1882,  347—8 
marriage  formerly  was  a  gift  of  them  to  husband,  347 

subject  to  reduction  into  possession  during  marriage,  ib. 
reduction  into  possession,  348 

accountant,  general  transfer  into  name  of  husband  being  lunatic,  349 

action  on  bill  or  note,  351 

agreement  to  transfer  mortgage  and  receipt  of  debt,  352—3 

appropriation  without  a  receipt  is  not  a,  350 

assign,  agreement  to,  inoperative,  352 

assignment  of  immediate  choses  in  action,  351 

assignee  reducing  into  possession  during  wife's  life,  351 — 2 
assignee  must  not  be  guilty  of  ImJies,  352 
assignee,  presumption  of  payment  to,  ib. 
assignment  by  husband,  recognition  by  wife  after  his  death,  353 
assignees,  general  and  particular,  right  of  wife  prevails  against,  ib. 
award  for  payment  to  him  in  her  right,  351 
banking  accounts  kept  in  joint  names  of  both,  350 
bond,  assignment  of  is  not,  351 
carrying  funds  into  court  to  account  of  both,  ib. 
charge  on  husband's  property,  it  merges,  349 

unless  of  a  continuing  nature,  ib. 
equity  to  a  settlement,  353.     See  Equity  to  a  Settlement. 
infant,  agreement  made  by  wife  at  time  of  marriage,  350. 
interest  of  debt,  receipt  of  is  not,  349 
judgment  recovered  by  wife,  350 

by  husband  for  debt  due  to  wife,  he  dying  before  execution,  ib. 
lease  by  him  is  binding,  353 
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choses  in  action  of  wife,  &c.—  continued. 

reduction  into  possession — contiwned. 
lifetime  of  husband,  reduction  must  be  complete  in,  349 

cannot  be  effected  by  his  will,  ib. 
mortgage  debt,  assignment  of  is  not,  352 

unless  she  joins  and  acknowledges  deeds,  ib. 
mortgage  of  immediate  choses  in  action,  ib. 
not  reduced,  go  to  wife  surviving  or  on  dissolution  of  marriage,  348 

unless  husband  a  purchaser,  348 — 9 
payment  of  mortgage  to  wife's  account  at  bank  not,  350 
receipt  actual  by  husband  strong  evidence  of,  349 

agent  of  husband  and  wife,  receipt  by,  ib. 

of  part  not  reduction  of  whole,  ib. 
settlement  of  choses  in  action  binds  right  by  survivorship,  350 
set-off,  agreement  to  is  not,  ib. 
suit  by  and  decree  for  payment  to  both,  ib. 

decree  for  payment  to  him,  351 
survivor  if  husband,  he  will  be  entitled  as  administrator,  349 

but  they  will  be  liable  to  her  debts,  ib. 
transfer  into  husband's  name  is,  ib. 

unless  he  is  acting  as  executor  or  trustee,  ih. 

to  her  name  as  "  wife  of  A.  B."  not,  349 — 50 

to  joint  names  of  joint  stock  company  shares,  350 

to  joint  names  of  money  from  her  name,  ib. 
to  trustees  on  trusts  of  settlement,  350 
what  are  choses  in  action,  348 

debts  secured  by  mortgage  or  otherwise,  ib. 

so  bills,  income,  legacies,  rents,  residuary  personalty,  &c.,  ib. 
earnings  formerly,  ib. 

custom  of  London,  where  wife  carries  on  trade  in  virtue  of,  ib. 

now  under  Acts  of  1870  and  1882,  ib. 

property  recoverable  by  action  or  suit,  ib. 

protection  order  under  20  &  21  Vict.  c.  85,  ib. 

chases  in  action,  reversionary  of  wife,  interest  of  husband,  353 

act  20  &  21  Vict.  c.  57,  enabling  married  woman  to  dispose  of,  354 

disposing  deed  must  be  acknowledged,  355 
and  husband  must  concur,  ib. 

does  not  apply  where  she  is  restrained  from  alienation,  ib. 

nor  where  property  is  under  marriage  settlement  or  agreement,  b, 

powers  and  her  equity  to  a  settlement  may  be  released,  354 — 5 
Acts  of  1870  and  1882,  effect  of,  355—6 
formerly  singly  or  together  could  not  dispose  of,  353 

even  if  tenants  for  life  released  their  interests,  ib. 

nor  could  husband  release,  354 
mortgages  and  mortgage  debts,  ib. 

contracts  and  debts  of  wife,  effect  of  marriage  on,  335 

executrix  or  administratrix,  contracts  made  with  her  as,  ib. 
extinguished  prior  contracts  between  husband  and  wife,  ib. 
or  unless  obligation  is  of  a  continuing  nature,  ib. 
imless  made  on  occasion  of  marriage,  ib. 
prior  debts  of  wife,  husband  formerly  liable  for,  ib. 
on  her  death  he  liable  as  administrator,  ib. 
on  his  death  she  liable,  336 
separate  property  liable  during  coverture,  335 

this  liability  not  affected  by  husband's  bankruptcy,  335—6 
33  &  34  Vict.  c.  93,  s.  12,  not  liable  for  wife's  antenuptial  debts,  336—9 
37  &  38  Vict.  c.  50,  repealing  last  act,  ib. 
jointly  liable  for  antenuptial  debts,  336 
but  he  was  not  liable  after  her  death,  ib. 
45  &  46  Vict.  0.  75,  repealing  both  acts,  336—360—5 
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copyholds  of  wife,  interest  of  hnsband  in,  341 

contingent  interest,  conveyance  of,  342 

conveyance  of  her  legal  interests  surrender  by  husband  and  wife,  ib. 

and  equitable  interest  under  3  &  4  Will.  4,  o.  74,  ib. 
during  coverture  he  was  entitled  formerly  to,  341 

but  now  subject  to  acts  1870  and  1882,  ib. 
entireties,  husband  and  wife  seised  by,  ib. 

husband  dying  in  her  lifetime,  seisin  remains  in  her,  ib. 

she  dying  in  his  lifetime  he  does  not  take  by  curtesy,  341 — 2 
unless  under  special  custom,  342 
estates  tail  in  legal  barred  by  surrender,  ib. 

equitable  by  deed  or  surrender,  ib. 
deserted  wife,  advances  to,  recoverable  in  equity,  336 

dissolution  of  marriage,  408 

collusion,  whether  it  can  be  set  up  after  both  dead,  ib. 
decree  nisi,  status  of  married  woman  is  not  affected  by,  ib, 

decree  for,  dates  from  decree  nisi,  ib. 
foreign  courts  have  no  jurisdiction  to  decree,  ib. 
husband  may  be  ordered  to  secure  to  wife  gross  or  annual  sum,  407 
proviso  dtim  sola  et  casta  vixerit  inserted  in  deed,  ib. 
payments  for  alimony  no  debt  within  Bankruptcy  Act,  ib. 
cannot  be  proved  in  bankruptcy  of  husband,  ib. 
he  is  liable  to  continue  payments,  ih. 
wife  takes  reversionary  property  subsequently  falling  into  possession,  408 
wife  becomes /erne  sole  to  all  intents,  407 

dower  ; 

dower,  is  life  interest  of  wife  in  one-third  of  lands  of  inheritance  of  husband, 

368 
alien,  where  wife  is,  7  &  8  Vict.  c.  66,  369 
alien,  wife  of  an  alien,  33  Vict.  o.  14,  ib. 
arrears  not  recoverable  for  more  than  six  years,  374 
assignment  by  sheriff  by  metes  and  bounds,  ib. 
barred  how,  370 

conveyance  to  uses  to  bar  dower,  ib. 

covenant  of  hxisband,  she  taking  under,  ib. 

custom  of  Loudon  and  other  places,  ib. 

divorce  a  inensa,  after,  equity  would  not  assist  wife,  ib. 

divorce  a  vinculo,  ib. 
now  dissolution  of  marriage,  ib. 

jointure  properly  granted,  ib. 

settlement  of  part  no  bar  to  dower  out  of  rest,  ib. 

term  precedent  assignment  of  to  purchaser,  ib. 
custom  by,  wife  may  take  more  than  one-third,  368 
election,  widow  formerly  put  to,  where  intention  in  will  of  husband,  370 — 1 

devise  to  wife  and  others  equally,  371 

gift  of  part  to  devisee  for  life,  ib. 

gift  must  have  been  clearly  inconsistent  with  right  to  dower,  ib. 

lapse  of  years,  election  may  be  made  after.     See  Election,  p.  184. 

leasing,  general  power  of,  raised  case  of,  ib. 

rent-charge  and  dower,  no  election  between,  iJ. 
nor  where  devise  of  lands  on  trust  for  sale,  ib. 
extinguished,  by  fine  or  recovery,  370 

so  may  be  under  3  &  4  Will.  4,  c.  74,  ib. 

wife  living  in  adultery  and  no  subsequent  reconciliation,  ib. 
freebenoh  in  copyholds  by  special  custom,  368 
extent  of  interest  depends  on  custom,  ib. 

copyholder  mvist  have  been  admitted,  373 

usually  is  out  of  lands  of  which  husband  dies  seised,  368 — 9 
gavelkind  lands  dower  is,  of  one  half,  369 

continues  while  widow  remains  chaste  and  unmarried,  ib. 
issue  not  necessary  if  could  have  inherited  if  born,  368 
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dower — continued. 
property  to  which  right  attaches,  369 
corporeal  hereditaments,  ib. 
equitable  estate  or  equity  of  redemption,  ib. 
formerly  necessary  that  husband  should  be  seised,  ih. 
momentary  seisin  not  sufficient,  ib. 
sole  seisin  or  as  tenant  in  common  necessary,  ib. 
incorporeal  hereditaments  that  savour  of  realty,  ib. 
mines  opened  in  husband's  lifetime,  ib. 

rule  if  unopened,  ib. 
property  taken  compulsorily  under  statutory  powers,  374 
shares  in  companies,  when  real  estate,  369 
trustee  or  mortgagee,  estate  of,  at  law,  ib. 
property  to  which  right  does  not  attach,  ib. 
partnership  purposes,  property  purchased  for,  ib. 
reversion  or  remainder  after  life  estate,  ib. 
trustee  or  mortgagee,  estate  of,  not  in  equity,  ib. 

(Dower  Act)  3  &  4  Will.  4,  c.  105,  372 

ad  ostium  eccUsice  and  ex  assensu  patris  abolished,  373 

agreement  not  to  bar  dower  not  affected,  ib. 

alienation  of  estate  by  husband,  no  dower,  372 

copyholds  are  within,  373 

declaration  in  conveyance  to  or  deed  executed  by  husband,  372 

husband  need  not  execute  the  conveyance,  373 
devise  of  real  estate  to  widow  bars  dower,  372 — 3 

but  not  bequest  of  personalty,  373 
equitable  estates,  subject  to,  unless  in  joint  tenancy,  372 

equitable  estate  in  fee,  with  executory  devise  over,  373—4 
gavelkind  lands,  within,  373 
land,  meaning  of,  372 

legacies  to  bar  dower  still  entitled  to  preference,  373 
old  limitations  to  bar  not  operative  now,  ib. 
priority  over  dower  given  to  charges  by  and  debts  of  husband,  ib. 

dower  not  affected  by  debts  of  husband  not  charge'd  on  his  lands,  374 
but  is  by  mortgage  of  such  lands,  ib. 
will  of  husband  is  subject  to  conditions  in,  372 
false  declaration,  marriage  by  means  of,  penalties,  330 
freebench.     See  Doweb,  supra. 

freeholds  of  wife,  interest  of  husband, 
husband  formerly  entitled  to  during  coverture,  337 

and  to  such  estates  as  vested  in  her  during  marriage,  ib. 
33  &  34  Vict.  c.  93,  effect  of,  ib. 

rents,  meaning  of  word  in  s.  8,  ib. 
45  &  46  Vict.  c.  75,  effect  of,  ib. 
conveyance  of  : 

concurrence  of  husband  with  wife  may  convey,  339 
contingent,  executory  and  future  interests,  340 
disclaimer  may  be  executed,  ib, 
estate  taU,  Act  of  1870  does  not  apply  to  semble,  341 

but  is  within  the  Act  of  1882,  ib. 
fraud,  conveyance  of,  interest  of  wife  obtained  by  set  aside^  340 
husband  bankrupt  after  discharge  may  concur  in,  339—40 
husband's  concurrence  in  some  cases  dispensed  with  by  court,  340 
powers  she  may  release  and  extinguish,  339 

act  does  not  extend  to  (legal)  copyhold  lands,  ib. 
deed  must  be  acknowledged,  3  &  4  Will.  4,  c.  74,  ib. 
proceeds  of  real  estate  to  be  conveyed  like  real  estate,  340 
curtesy,  tenant  by  the,  338 
definition  of  estate,  ib. 

entitled  during  his  life  to  her  estates  of  inheritance,  ib. 
equitable  estates,  right,  extends  to,  ib. 
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freeholds  of  wife,  &c.— continued. 
curtesy,  tenant  by  the — continued. 
issue  must  be  capable  of  inheriting,  339 
born  alive,  must  be,  ib. 
death  of  before  seisin  immaterial,  ib. 
money  agreed  to  be  laid  out  in  land,  right  whea  extends  to,  338 
pur  autre  vie  estate,  right  does  not  extend  to,  339 
remainder,  reversion,  right  does  not  extend  to,  ib. 

by  lease  or  tenancy  immaterial,  ib. 
right  to,  if  contingent,  does  not  vest  in  assignees  of  husband,  338 
seisin,  wife  must  have,  but  momentary  sufficient,  ib, 

as  coparcener  or  tenant  in  common,  339 
separate  estate  of  wife,  right  attaches,  ib. 
estate  for  life,  of  wife,  341 

husband  acquired  by  marriage,  freehold  interest  in,  ib, 
pur  autre  me,  as  to  under  Act  of  1870,  ib. 
under  Act  of  1882,  ib. 
interest  co-extensive  with  coverture,  he  may  convey,  338 
misconduct,  his  rights  not  in  general  affected  by,  ib. 
seised,  husband  and  wife  are  in  her  right,  ib. 
infant,  marriage  of  without  proper  consent,  court  may  decree  forfeiture,  330 
agreements  made  on  such  marriage  are  void,  ib. 
court  may  mitigate  penalty,  ib. 
judicial  separation,  406 — 7 

damages,  payment  and  settlement  of,  407 
effect  of,  wife  is  feme  sole  as  to  property  and  contracts,  406 — 7 
joint  power,  wife  may  exercise  with  husband,  407 
maintenance,  orders  for  out  of  wife's  property,  385 
so  if  deserted  by  husband,  385 — 6 
but  not  if  husband  willing  to  receive  and  maintain  her,  386 
or  she  elopes  from  him,  ib. 
though  not  settled  or  agreed  to  be  settled,  385 
marriage  mast  be  valid  for  property  to  be  affected  by  it,  329 
Married  Women's  Property  Acts.     See  that  head,  I. 

mortgages  of  wife's  property,  365 
bankruptcy  of  husband  after  mortgage  of  estate  of  wife,  366 
debt  partly  his  partly  hers,  reference  to  ascertain  amount,  ib. 
equity  of  redemption  is  in  wife,  365 

though  in  terms  reserved  to  him  and  his  heirs,  ib. 
equity  of  redemption  may  be  reserved  to  him,  ib. 
exoueration  of  her  estate  where  mortgaged  for  his  debt,  ib. 
exoneration,  she  has  no  right  to,  if  debt  hers,  366 

intention  clear  that  husband  should  have  mortgage  money,  ib. 
husband  and  wife,  mortgage  by  to  secure  his  debt,  365 — 6 

presumed  to  be  for  him  though  money  paid  to  both,  366 
leaseholds  of  wife,  mortgage  by  husband  is  valid,  343 — 67 

if  debt  paid  and  assignment  to  husband,  wife's  right  excluded,  367 

mortgage  only  intended,  equity  of  redemption  is  in  wife,  ib. 
parol  evidence  admissible  to  show  nature  of  transaction,  366 

but  not  to  contradict  instruments,  ib. 
reconveyance  to  husband  will  not  affect  his  rights,  365 
separate  estate  paid  off  wife  is  in  place  of  mortgagee,  366 

so  if  not  of  separate  estate,  semble,  ib. 
waiver  of  right  to  exoneration  by  wife,  ib, 

paraphernalia : 

apparel,  jewelry,  &c.,  used  by  wife,  374 

creditors  of  husband,  right  of  wife  is  subject  to,  ib, 

death  of  husband,  wife  entitled,  ib. 

debts  of  husband,  when  applied  to  pay,  wife  may  be  creditor  on  hia  estate,  375 

and  assets  will  be  marshalled  for  her,  ib, 
heirlooms  in  husband's  family  are  not,  374 


INDEX.  1501 

HUSBAND  AND  WIFE— oontmieed. 
paraphernalia — continued, 
pledged  by  husbaud  mxist  be  redeemed  by  liia  assets,  374—5 
possession  of  by  him  at  his  death,  ber  right  iinaflCeeted,  375 
presents  to  wife  during  marriage  are  not,  ib. 

unless  made  by  husband,  ib. 
right  to  is  purely  personal,  ib. 

and  may  be  barred  by  provision  in  lieu  of  it,  ib. 
■will  of  husband,  paraphernalia  do  not  pass  under,  374 
payments  by  husband  in  respect  of  wife's  estate,  367 

laying  out  money  in  wife's  property,  subsequent  divorce,  ib. 
mortgage  on  her  estate,  husband  payiug  off,  ib. 
personal  property,  interest  of  husband  in  life  estate  of  wife,  355 
he  may  assign  income  accruing  during  coverture,  ib. 
but  not  what  may  accrue  after,  356 

except  under  20  &  21  Vict.  c.  57,  ib. 
vests  in  him  subject  to  her  right  by  survivorship,  355 
subject  to  Acts  of  1870  and  1882,  ib. 
purchase-money  of  wife's  estate,  he  has  lien,  367 

and  for  expenditure  on  lasting  improvements,  seinhle,  ib. 
pin-money,  375.     Sec  Marriage  Settlements,  p.  639. 
protection  orders,  20  &  21  Vict.  c.  85,  21  &  22  Vict.  c.  138,  405 
administration  suit,  by  wife  after,  406 
discharge  of,  405 — 6 
discharge  of  application  for  may  be  after  death  of  wife,  406 

does  not  affect  intermediate  transactions,  ib. 
effect  of,  wife  is  a  feme  sole  as  to  property  and  contracts,  405 
granted  to  wife  deserted  by  husband,  405 
property  of  wife  acquired  since  desertion  protected,  ih. 

unless  derived  from  an  immoral  source,  406 
property  which  she  takes  as  executrix  or  trustee  protected,  405 

so  where  she  is  restrained  from  anticipation,  407 
reversionary  property  is  inoliided  in,  406 
though  order  is  in  terms  limited,  ib. 

representations  forming  an  inducement  to  marriage, 
consent  or  acquiescence  without  representation  sometimes  binding,  332—3 

as  by  person  allowing  his  estate  to  be  settled,  333 
covenant,  representation  may  be  in  form  of,  332 
marriage  must  take  place  on  faith  of  representation,  ib. 
party  making,  is  bound  by  them,  331 

representation  by  infant  that  he  is  of  age,  as  to,  331 — 2 
representation  by  intended  husband  or  wife  to  the  other,  binding,  331 
representation  that  debt  is  not  due,  ib. 

so  security  for  pretended  debt  may  be  enforced,  ib. 
representation  that  money  is  engaged  in  trade  and  settled,  binding,  ih. 
persons  making  need  not  know  them  to  be  untrue,  332.    See  Contkacts, 

p.  95—6. 
recital  in  settlement,  mistake  in  not  bmdmg,  ih. 
verbal  representation  must  not  be  merely  a  promise,  ib. 
nor  mere  representation  of  iiitention,  ib. 
restraint  on  anticipation.    See  that  head,  I. 
separate  use.     See  that  head,  I. 
separation  deeds.     See  that  head,  I. 
settlement,  effect  of  which  is  prior  to  the  marriage,  330 

settlement  or  conveyanoe  in  fraud  of  marriage, 

acquiescence  by  husband  binds  him,  335 

death  of  husband  after,  settlement  might  be  valid  in  all  respects,  334 

husband,  knowledge  or  assent  of,  settlement  valid,  ib. 
even  where  he  was  an  infant,  ib. 
he  must  have  had  correct  information,  335 
settlement  must  have  been  understood  by  the  lady  herself,  ib, 

principle,  how  affected  by  recent  acts,  333 
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HUSBAND  AND  WIP'E—oontinued. 

settlement  or  conveyance  in  fraud  of  marriage — continued. 
prior  to  marriage  treaty,  female  could  always  settle  her  property,  333 — 4 
communication  need  not  be  made  to  intended  husband,  334 

unless  made  during  his  courtship,  ib. 
such  settlements  were  in  general  irrevocable,  311,  334 
unless  power  of  revocation  reserved,  334 
real  estate,  settlement  of,  not  void  under  27  Eliz.  c.  4,  335.     Sec  Fkaudu- 

LENT  AND  VOLUNTARY  CONVEYANCES,  p.  275. 

settlement  improper  set  aside  after  death  of  wife  without  reference  to  fraud, 

ib. 
void  if  made  during  courtship  of  intended  husband,  334 
unless  resting  on  valuable  consideration,  ib. 

or  intended  wife  living  under  his  protection,  ib. 
settlement,  wife's  equity  to.     See  that  head,  I. 
specific  chattels  wife's,  interest  of  husband  in,  346 

he  takes  those  in  possession  or  acquired  during  marriage,  ib. 

unless  subject  to  Acts  of  1870  (s.  7)  and  1882  (ss.  2  and  5),  ib. 
survive,  if  he,  he  takes  without  administering,  ib. 
if  she,  they  go  to  his  representatives,  ib. 
unless  reversionary  at  time  of  his  death,  ib. 
Statute  of  Distributions,  wife's  interest  under.     See  I.  Intestacy. 

is  barred  by  settlement  or  bequest  in  lieu  of  it,  375 
wife,  interest  of.    See  Dower,  sup.  ;   Married   Women's   Property  Acts  ; 
Paraphernalia,  sup. ;  Eestraint  on  Anticipation  ;  Separate  Use. 


IDENTITY, 

condition  as  to,  1075 

ILLEGAL, 

conditions,  1202 
contracts,  86,  90 

ILLEGITIMATE  CHILDREN, 

marriage  articles,  provision  for,  620 

mother  is  guardian  of,  315 

will,  gifts  to  by,  1386.     I.  WHls  (children). 

ILLUSORY  APPOINTMENTS  UNDER  POWERS,  904 

IMMORAL 

consideration,  88 

purpose,  assignment  of  premises  for,  564 
mortgage  obtained  for  not  enforced,  689 

IMPLICATION, 
gifts  by,  1365 

IMPLIED  GRANT,  142.    L  Easements. 

IMPOSSIBLE 

condition,  1202 
date  in  lease,  544 

IMPROPER  INVESTMENTS,  273.    L  Devastavit. 

IMPROVEMENTS, 

when  allowed  to  mortgagee  in  possession,  749 
"  improving  a  mortgagor  out  of  his  estate,"  ib. 
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INCOME  TAX, 

rent  may  be  increased  by  amouut  of,  545 

INCONSISTENT  CLAUSES, 
ia  settlements  and  wills,  673 

INCUMBRANCER'S 

settlements  not  rectified  to  prejudice  of,  327,  675 

IN  DEFAULT, 

of  issue  or  such  issue,  1402 

INDEFINITE  FAILURE 
of  issue,  1429 

INDEMNITY, 

against  dower,  1 135 
future  claims,  ib. 
clauses  in  trust  deeds,  992,  1005 

INDIA, 

specialty  debts  in,  603 

INFANT.     See  Guardian  and  Ward  ;  Infants,  Wards  or  Coitrt. 
accounts  stated  with  are  void,  69 
contracts  by, 

for  the  repayment  of  money  lent  or  for  goods  supplied  are  void,  69 
other  than  for  necessaries,  ib. 

which  he  may  make  by  statute  or  rules  of  law  or  equity  not  void,  ib. 
except  what  now  voidable,  ib. 
election  by,  183 

executor,  sole  or  with  others,  250 
guardian,  when  may  appoint,  315 
leases  by,  537 

marriage  of  without  proper  consent,  330 
mortgaging  concealing  infancy,  696 
payment  to  of  legacy  no  discharge,  1343 
production  of  by  guardian  under  6  Ann.  c.  18,  222 
purchasing  property,  1038 
ratification  at  majority  of  promise  or  contract  during  infancy  inoperative  ib. 

whether  new  conversion  or  not,  ib. 
shares  in  joint  stock  companies,  applying  for,  420 
trustee,  infant  may  be,  509,  960 

INFANTS,  WARDS  OF  COURT.     See  Guardian  and  Ward. 
how  constituted  wards,  in  respect  of  property,  323 

action  bringing,  infant  being  a  party  in  general  sufficient,  315,  324 
contingent  right  to  property  sufficient,  323 — 4 
infant's  legacy,  payment  into  court  does  not  make  him  ward,  324 
unless  the  interest  is  to  be  paid  for  his  benefit,  ib. 
marriage  of  ward,  consent  of  court,  ib. 
confirmation  of  proper  antenuptial  settlexent  on  female  infant  ward   325 

if  of  real  estate,  must  be  by  acknowledged  deed,  ib. 
Court  cannot  bind  infant  ward  by  a  settlement,  ib. 

except  under  18  &  19  Vict.  c.  43,  ib.  See  Marriage  Settlements,  pp.  633 5 

Court,  sanction  of,  must  be  obtained  though  parents  living,  324 

female  ward,  marriage  of,  after  twenty-one,  326 

husband  guilty  of  contempt  by  marrying  w*rd,  -ffhgn  discharged,  ib. 
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INFANTS,  WARDS  OF  COVRT—contiimod. 
marriage  of  ward — continued. 
improper  marriage.  Court  takes  steps  to  prevent,  324 — 5 
incumbrancers,  settlement  not  reformed  to  prejudice  of,  327 
lapse  of  time  no  bar  to  jurisdiction  of  Court,  325 — 6 
male  ward  when  not  compellable  to  make  a  settlement,  326 
persons  assisting  in,  guilty  of  contempt,  325 

whether  marriage  valid  or  not,  ib. 

whether  parties  knew  or  not  that  infant  was  ward,  ih. 
property  of  wife  retained  until  settlement  made,  326 
settlement  approved  by  Court  binding,  though  not  actually  executed,  327 
settlement  approved  by  Court,  husband  not  allowed  to  defeat,  326 
settlement  required  on  marriage  of  female  ward  with  consent  of  Court,  325 

future  marriage,  children  of,  in  general  provided  for,  ib. 

where  husband  not  in  position  to  make,  ib, 
testamentary  power  of  appointment  of  wife  in  default  of  issue  to  husband,  326 
wilful  contempt  by  husband,  how  settlement  framed,  ib. 
without  the  Court's  consent  is  u  contempt,  325 

in  case  of  female,  valid  marriage  ordered  with  settlement,  ib. 

in  case  of  male,  proceedings  taken  for  declaring  marriage  void,  ib. 
removal  of.  Court  will  not  compel,  and  in  general  will  not  allow,  324 

unless  for  benefit  of  infant,  and  subject  to  future  orders,  ib. 
removing  ward  out  of  jurisdiction  is  contempt  of  Court,  ib. 
parent  resident  abroad,  where  health  requires  it,  ib. 

Court  will  lay  down  regulations  as  to  education,  &c. ,  ih. 
solicitor  bound  to  inform  Court  as  to  ward's  residence,  ih. 
ward  in  difBculties,  application  to  Court  for  advice,  ib. 

INFRINGEMENT 

of  copyright,  131.     I.  Copyright. 

INITIALS, 

in  margin  of  will,  effect  of,  1285 

IN  LOCO  PABENTIS, 

advancement  by  person  in,  973.     I.  Trusts, 
evidence  of  person  being,  925 

INSANITY, 

impeaching  instrument  on  ground  of,  312 

INSURANCE  COMPANIES,  415.     I.  Joint  Stock  Companies, 

INTERESSE  TERMINI,  543,  561 

INTEREST,  1081.     I.  Conditions  of  Sale  (interest), 
on  legacies,  1398.     I.  Legacies. 


INTERLINEATIONS 
in  wUls,  1283 


INTERNATIONAL 
copyright,  133 

INTERRUPTION 

of  right,  160.    I.  Easement. 
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INTESTACY,  DEVOLUTION  OF  PROPERTY  ON, 
personal  estate, 

before  Statute  of  Distribations  admiuiatrator  entitled  benefioally  after  pay- 
ment of  debts,  &c.,  283 
rule  applies  where  husband  is  administrator  of  wife's  estate,  ib. 
death  of  husband  without  administering,  administration  granted  to  his 
representatives,  ib. 
customs  of  London  and  York  abolished  (by  19  &  20  Vict.  ^.  94),  285 
domicil,  law  of  place  of  at  time  of  death  regulates,  282 

but  if  property  here  administration  must  be  granted  here,  282 
Statide  of  Distributions  (22  k  23  Car.  2,  c.  10),  282 
bastard  dying  intestate  without  wife  or  child  Crown  takes,  284 
leaving  widow  only,  she  takes  one  half,  Crown  the  other,  284 
children  or  representatives  of,  take  two-thirds,  widow  one-third,  283 
child  advanced  brings  share  into  hotchpot,  when,  284 
advancement,  contingent  provisions  may  be,  ih. 
advancement,  what  amounts  to,  ib. 
annuity  is,  ib. 

appreuticehip  premiums,  &c.,  ib. 
houses,  gift  of,  285 

payments  in  discharge  of  son's  debts,  284 
purchase-money  of  commission,  ib. 
settlement,  provisions  by,  i6. 
advancement,  small  sums  given  from  time  to  time  not,  ih. 
allowance  for  education  or  maintenance  not,  ib. 
houses  of  child,  money  laid  out  in,  not,  284 — 5 
advances  to  be  brought  into  hotchpot  with  interest  at  4  per  cent.,  285 
colIaterals,no  representatives  among,  after  intestate's  brothers  or  sisters,  283 
Crown  takes  if  no  next  of  kin  to  the,  ib. 

Crown  taking  possession,  next  of  kin  discovered.  Crown  must  restore 
with  4  per  cent,  interest,  ib. 
distribution  year  after  death,  ib. 
half  blood,  next  of  kin  of  share,  284 
heir  shares  though  he  takes  laud  by  descent,  283 

customary  heir  same  as  common  law  heir,  ih. 
hotchpot,  and  see  child  advanced,  285 
none  of  deceased  brothers  share,  ib. 
nor  where  widow  and  advanced  child,  ib. 
rule  applies  to  issue  of  deceased  children,  ib. 
rule  as  to  does  not  apply  to  mother  of  deceased,  ih. 
next  of  kin  when  take,  and  what,  283 
next  of  kin  taking  must  be  relation  by  blood,  284 
posthumous  child  considered  as  born,  ih. 
table  of  persons  entitled  as  to  next  of  kin,  286 — 7 

widow,  interest  of  under,  may  be  barred  by  settlement  in  lieu  of  it,  375 
widow  takes  one- third  if  children,  283 
if  no  children  one-half,  ib. 
real  estate.     See  Frkehold  Estates,  Descent  of. 

INTO  LAND, 

conversion  of  money,  110] 

INTO  MONEY, 

conversion  of  land,  107 

INTOXICATION,  .  „,      r  c-      •«         t 

as  an  answer  to  action  on  contract,  94.     I.  Specific  performance. 

INVESTMENT, 

trusts  for,  996, 1001 

IRREDEEMABLE  MORTGAGE, 
cannot  be  made,  686 
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ISSUE, 

in  wills.     See  I.  Wills  (issue). 

prima  facU  means  aU  descendants,  1391 


JOINT  AND  SEVERAL  CONTRACTS,  73 

JOINT  PURCHASES,  501.     I.  Joint  tenancy  (creation  of). 

JOINT  STOCK  COMPANIES.     See  "Winding-up  or  Joint  Stock  Compakie.s. 
articles  of  association,  table  A.  of  Act  of  1862  may  be  adopted  or  excluded 
418—9 
certificate  of  incorporation,  effect  of,  419 

land,  sanction  of  Board  of  Trade,  for  certain  companies  to  hold,  420 
printed,  stamped,  and  signed  by  the  subscribers,  must  be,  419 
registered,  when  articles  are,  they  operate  as  covenants,  ib. 
registration  of  one  company  under  name  of  another,  forbidden,  ib. 
registration,  where  company  appears  to  bo  a  foreign  company,  ih. 
banking  companies,  415 
issuing  notes,  habUity  is  unlimited,  416 

calls,  nature  of,  465 

advance,  directors  empowered  to  receive  calls  in,  466 

amount  of,  485 

assignment  of,  by  way  of  mortgage,  451 

call  may  be  made  in  winding-up  to  adjust  equities,  478 

contributories,  liability  of,  for,  473 — 8 

court  making,  in  winding-up,  485 

fraud  of  company  a  good  plea  in  action  by  company  for  calls,  466 

instalments,  may  be  payable  by,  465 

all  must  be  due  before  action  brought,  ib. 

interest,  call  may  be  with,  485 

legatees  liable  for  calls  made  after  testator's  death,  466 
not  in  general  for  those  made  in  his  lifetime,  ib. 

number  of  directors,  must  be  made  by  proper,  465 

promoters,  agreement  that  calls  shall  be  payable  primarily  by,  485 

representations   of   deceased   contributory  failing  to  pay,   estate  adminis- 
tered, ib. 

table  A.,  companies  adopting,  calls  under  Act  of  1862,  466 

capital,  reduction  of,  417 
advertised,  petition  for  reduction,  ought  primd  facie  to  be,  ib. 
before  Act  of  1867  companies  could  not  make,  ib. 
"capital,"  meaning  of  word  in  s.   9  Act  of  1867,  and  in  s.  12  of  Act  of 

1862,  ib. 
division  into  shares  of  smaller  amount  than  original  shares,  ss.  21,  22,  ib. 
fully  paid  up,  where  capital  is,  company  caonot  make,  ib. 


procedure  under  Act  of  1867,  ss.  9,  11,  15,  16,  18,  ib. 
"  and  reduced  "  as  to  addition  of  words. 


ib. 
consent  of  creditors  when  court  may  dispense  with  (s.  14),  ib. 
creditors  who  are  ignorant,  rights  of  reserved  (s.  17),  ib. 
registration  of  particulars  of  resolution  necessary  (s.  4),  418 
shareholder  may  require  company  to  retain  monies  paid  upon  his  shares 
(s.  5),  ib. 
amount  so  retained  must  be  specified  in  annual  list  of  members  (s.  6),  ib. 
so  also  amounts  of  profits  returned  to  shareholders  (s.  6),  ib. 
Stat.  40  &  41  Vict.  c.  26,  417 
cancelling  lost  capital,  power  of,  ib. 

"  capital,"  word  as  used  in  Act  of  1867  to  include  paid-up  capital,  ib, 
creditors  of  company,  rights  of,  under,  418 
reduction  of  capital  under,  417—8 
Stat.  43  Vict.  c.  19,  418 
accumulations  returned  to  shareholders  in  reduction  of  paid-up  capital 
(8.  3),  ib. 
defunct  companies,  registrar  may  striHe  off  register,  43  Vjot.  c.  19,  499 
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JOINT  STOCK  C0MPANIES-eOTii(««f(7. 
directors.    See  Shares  of,  infra,  448. 
accounts  of,  455 — 6 

bad  debts,  setting  down  as  good,  directors  not  liable  for,  455 
books  of  company,  director  not  bound  to  examine  entries  in,  ib. 

no  presumption  that  he  knows  their  contents,  457 
dividends  declared  on  erroneous  balance-sheets,  466 — 7 
fraudulent,  459 
appointment  of,  448 

elected  by  shareholders,  ib. 

first  directors,  ib. 

qualification  shares,  425 

subscribers  to  memorandum  may  act  as,  448 

vacancy,  power  to  directors  to  flU  casual,  ib. 

bills,  authority  of,  to  draw,  449 
accepting  bills  "on  behalf  of  company'  without  authority,  ib. 
irregularity  in  exercise,  bond  fide  holder  for  value  without  notice,  ib. 
not  incident  to  every  company  under  Act  of  1862,  ib. 
unauthorized  bills,  authorized  mortgage  to  secure,  valid,  453 

contracts,  authority  of,  to  enter  into,  456 

Act  of  1867,  contracts  under,  456—7 

amalgamation  of  two  companies,  457 

company  in  general  bound,  not  directors  personally,  456 
but  they  may  contract  as  principals,  ib. 

corporation,  non-trading,  contracts  must  be  under  seal,  78,  456 
unless  part  performed  or  for  goods  supplied,  ib. 
otherwise  in  case  of  trading  corporation,  ib. 

director  cannot  use  his  position  to  contract  with  company,  457 

judgment,  mere  want  of,  will  not  make  directors  liable,  457 

manager,  goods  supplied  to  company  on  order  of,  ib. 

misrepresentation  by  directors,  rights  of  shareholders,  ib. 

purchase  by  one  company  of  business  of  another,  ib. 
where  selling  company  has  no  right  to  sell,  ib. 

shares  as  to  buying,  directors  cannot  delegate  power,  456 
costs  of  winding-up  petition,  assets  applied  in  payment  of,  by,  458 
criminally  liable,  in  what  cases,  459 

fraudulent  statement  of  company's  affairs,  ib. 

statutory  provisions,  as  to,  ib. 
irregularity  as  to  matters  of  internal  arrangement,  452 
misrepresentations  by,  as  agents  of  the  company,  458 

inducing  purchase  of  shares,  ib. 
misrepresentations  by  director,  company  is  not  bound  by,  458 

liability  of  director  for,  not  to  wrong  statement  as  to  law,  459 
misrepresentation  by  brokers  in  prospectus,  director  not  liable  for,  ib. 

money,  authority  of,  to  borrow.     See  Mortgage,  infra,  450. 
banking  and  trading  companies,  ib. 
debentures,  as  to  issuing  at  a  discount,  450  —4 
"floating  securities,"  454 

future  time,  payable  at,  effect  of  liquidation,  455 
holder  obtaining  judgment,  ib.     Priority,  see  Mortgage,  infra. 
improperly  issued,  subsequent  equitable  transferees,  454—5 

where  security  legally  transferable,  455 
land  company  of,  are  a  first  charge  on  their  property,  453 

and  on  after-acquired  property,  453 — 4 
nature  of,  453 

payable  to  bearer,  holder  may  petition  for  winding-up,  455 
raUway  companies  issuing,  ib. 

receiver,  but  not  manager  appointed  by  court,  ib. 
uncalled  capital,  when  not  included  in,  Cb. 
when  and  when  not  promissory  notes,  453 
express  power,  where  none,  shareholders  may  give,  450 
implied  by  power  "  to  do  all  company  can  do  in  general  meeting,''  ib. 
limited  by  statute  cannot  be  exceeded,  ib. 
W.— VOL.  II.  5  K 
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directOTa:  authority  to  borrow  money — continued. 
Lloyd's  bonds,  nature  of,  453 
valid  to  extent  of  money  paid  off  by  means  of  them,  ib. 
■when  illegal,  ih. 
manner  prescribed  in  articles,  not  followed,  directors  liable,  450 
mortgage,  borrowing  on,  register  must  be  kept,  ib. 

banker  of  company  not  bound  to  see  to  registration,  ib. 

solicitor  of  company,  if  mortgagee,  must  do  so,  ib. 
book  debts  not  yet  accrued,  as  to  charging,  451 
calls  made  but  not  paid,  may  be  charged,  ib. 

but  not  future  calls,  ib. 
debenture  holders  and  geoeral  creditors,  priority  between,  ib. 
deposit  of  deeds,  past  debt  may  be  secured  by,  450 
equitable  mortgages  by  deposit,  vaM,  though  unregistered,  ib. 
Mortgage  Debenture  Acts,  28  &  29  Vict.  c.  78,  33  &  34  Vict.  c.  20,  451—2 
non-registration,  effect  of,  450 — 1 
shareholder  lending  money  to  company  on,  451 
unregistered  mortgagee,  rights  of,  450 
number  of  directors,  acts  done  by  less  than  prescribed,  448 
persons  dealing  with  must  ascertain  their  power,  452 
removal  of,  449 
reports  of,  company  is  bound  by,  458 

does  not  apply  to  more  general  statements  as  to  profits,  &o. ,  ib. 
restrained  from  excluding  one  of  their  number  from  acting,  449 
shares  of.     See  Shakes,  infra.     Shakes  in  Joint  Stock  Companies. 

paying  up  to  relieve  themselves  from  responsibility,  458 
uidimited  companies,  directors  of,  borrowing  money  with  authority,  452 — 3 

dividends, 
balance-sheet,  repayment  where  it  is  delusive  or  fraudulent,  467 
borrowed  money,  payment  of  dividends  out  of,  when  justifiable,  ib. 
chairman,  extraordinary  powers  vested  in,  ib. 

court  will  not  lightly  interfere  with  payment  of  dividend  or  bonus,  ib. 
delay  will  not  disentitle  liquidator  from  applying  against  directors  who  have 

paid  out  of  capital,  467 
innocent  director  exonerated,  when,  ib. 
on  preference  shares,  as  to,  466 — 7 
payable  properly  only  out  of  profits,  466 

.  preference  shares  with  right  to  priority  invalid  unless  under  articles,  467 
restrained,  company  will  be,  from  paying  out  of  capital,  ib. 
Table  A.,  companies  under  Act  of  1862  adopting,  466 
existing  companies,  application  of  act  to,  496 
act  of  1862  is  made  applicable  to  various  existing  companies,  ib. 
register,  certain  existing  companies  empowered  to,  under  act,  496 — 7 

banking  companies  in  such  case  must  give  notice  to  their  customers,  974 

old  companies,  effect  of  registration  of,  ib. 

unlimited  company  may  register  as  limited,  497 — 8 
unregistered  companies  may  be  wound  up  under  the  act,  498 
except  railway  companies,  ib. 

assurance  companies,  as  to,  498 — 9 

Colonial-Indian  companies,  499 

docks,  company  for  constructing,  ib. 

former  acts,  company  registered  under,  ii. 

illegal  company,  ib. 

tramway  companies,  ib. 

formation  of: 

abortive  scheme,  deposits  and  subscriptions  may  be  recovered  back,  413 

unless  by  prospectus  they  were  to  defray  preliminary  expenses,  413 — i 
calls  may  be  made  though  only  a  few  shares  have  been  taken  up,  414 

unless  prohibited  by  articles  of  association,  ib. 
expenses,  liabiUty  of  shareholders  or  subscribers  for,  ib. 
fiduciary  relation,  persons  standing  in  to  company,  411,  413 

directors,  solicitors,  &c.,  411 
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fraud  on  public  may  not  be  fraud  on  company,  414 
personal  liability  of  those  who  profess  to  contract  for  company,  412 
promoters  are  not  partners,  have  no  implied  authority  to  bind  others,  410 
stand  in  fiduciary  relation  to  shareholders  if  agents  of  company,  410 
becoming  directors  cannot  buy  property  and  sell  at  profit  to  company,  411 

though  a  stranger  is  partner  with  director  in  the  transaction,  ib, 
collusive  agreement  between  directors  and,  425 
contracts  by,  do  not  bind  company  if  ultra  vires,  411 — 2 
co-promoters  bound  by  sanctioning  prospectuses,  411 
if  intra  vires,  subsequently-formed  company  cannot  be  sued,  412 
novation,  effect  of,  ib. 
separate  agreements  between,  for  mutual  benefit  at  expense  of  company, 

411 
whether  company  can  be  sued  for  benefits  accepted,  412 
prospectus  is  the  act  of  the  promoters,  412 — 3 

prospectus  inviting  share  subscriptions,  to  state  prior  contracts,  30  &  31  Vict, 
e.  131,  s.  38,  412 
plaintiff  may  sue  directors  though  influenced  by  his  own  mistake,  413 
this  section  applicable  only  for  protection  of  shareholders,  ili. 
provisional  committee,  not  necessarily  liable  for  managing  committee,  411 
railway  company  agreeing  to,  for  not  opposing  bill,  412 
insurance  companies,  415 

management  of  companies,  446 
alteration  of  regulations,  447 
annual  meetings,  446 

chairman,  authority  of,  446 — 7 

directors  may  not  fix  dates  so  as  to  interfere  with  exercise  of  voting 
powers,  446 

meeting  to  be  held  within  four  mouths  from  registration,  ib. 
may  be  postponed  by  resolution,  ib. 
arbitration,  referring  matters  to,  448 
company  cannot  contract  itself  out  of  s.  50,  447 
costs  and  actions  at  law,  448 
examination  into  affairs  of  company,  447 
forms  to  be  used,  448 

"majority,"  meaning  of  word  in  ss.  50,  51,  447 
minority.  Court  interfering  to  protect,  ib. 
minutes  of  proceedings,  evidence  at  law,  447 — 8 
mortgages,  registers  of  must  be  kept,  446 
name,  as  to,  ib. 
notices,  &c.,  service  of,  447 

oflSce,  every  company  must  have  a  registered,  446 
penalties  incurred  by  companies,  recovery  and  application  of,  447 
powers  of  attorney  given  by  companies,  ib. 
stannaries,  jurisdiction  of  vice- warden  of,  448 
statements  of  assets  and  liabilities,  446 

memorandum  of  association,  416 
alteration  of  conditions  in,  cannot  be  made,  ib. 

exceptions  to  rule,  ib. 
guarantee  limited  companies,  declaration  of  amount  member  is  to  contribute 

on  winding  up,  ib. 
liability  may  be  limited  by  shares  or  guarantee,  ib. 
liability  may  be  unlimited  as  regards  creditors  of  company,  ib. 

but  not  as  against  other  members,  ib. 
"  limited  "  must  be  the  last  word  in  the  name,  ib. 

except  certain  associations  with  sanction  of  Board  of  Trade,  ib. 
name,  as  to  change  of,  417 

objects  mentioned  in,  cannot  in  general  be  departed  from,  ib. 
seven  or  more  may  form  a  company  with  or  without  limited  liability,  416 
unlimited  liability,  what  memorandum  must  state,  ib. 

5  E  2 
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memorandum  of  association — continued. 
■what  it  must  contain,  416 

capital,  amount  and  number  of  shares  in  case  of  share  limited  companies,  ib. 

name  and  objects  of  company,  ib. 

statement  that  liability  is  limited,  ib. 

where  registered  office  is  to  be,  ib. 
mining  companies,  415 — 6 

prospectus  of : 

announcement  of  certain  persons  as  directors,  refusal  to  act,  428 — 9 

in  such  a  case  shareholder  claiming  to  be  released  must  act  promptly,  429 
contracts,  particulars  of  must  be  stated  in,  412 — 3,  429 
deviation  from,  427 

alteration  in  articles  by  means  of  new  or  false  sheets,  ib. 

under  authority  of  act  of  1862,  ib. 
applicant  for  shares  when  released  by  alteration,  ib. 

not  where  power  was  giver.  i.o  deviate,  ib. 
laches,  acquiescence,  applicant  may  be  precluded  from  objecting  by,  ib. 
exaggerated  statement  of  advantages  no  ground  for  releasing  shareholder,  429 

or  of  the  value  of  property  which  company  is  about  to  purchase,  ib. 
fraud  of  co-director,  director  is  not  liable  for,  of,  or  other  agent  of  company, 
ib. 
unless  he  has  authorized  or  permitted  its  commission,  ib. 
where  fraud  exists,  omission  to  examine  documents  referred  to,  immaterial, 
430 
misrepresentation  in,  427 — 30 
action  founded  on,  proceedings  not  stayed  pending  the  winding  up,  430 
unless  proceedings  have  been  taken  by  arrangement  as  representative 
case,  430 — 1 
capital,  as  to  amount  of,  428 

as  to  amounts  subscribed  by  directors  and  their  friends,  ib. 
concealment  of  facts  wilful,  though  applicant  might  have  found  out  truth, 

427—8 
expenses  of  undertaking,  statement  of  amount  of,  and  that  part  only 

remains  for  subscription,  427 
inaccuracies,  unimportant,  do  not  vitiate  contract,  428 
person  entitled,  to  rescind  on  ground  of,  should  not  pay  calls  or  receive 
dividends,  430 
nor  attempt  to  deal  with  the  shares,  ib. 
purchase-money  of  business  of  company,  as  to,  428 
reference  in  prospectus  to  articles,  applicant  bound  by  latter,  ib. 
shares,  as  to  number  of,  taken  up,  ib. 
mistake,  unintentional,  no  remedy  in  equity  for  recovery  of  deposit,  429 

otherwise  in  the  case  of  a  material  false  representation,  ib. 
mistake,  when  ground  for  repudiating  contract,  428 
repudiation  of  shares,  must  be  prompt,  429 
infant,  right  of,  to  repudiate  shares  after  delay  on  his  part,  441 
what  is  sufficient  notice,  430 
suppression  of  negotiations  to  induce  persons  to  become  directors,  429 
registration  necessary  for  companies  consisting  of  more  than  twenty,  415 
banking  companies  not  within  rule,  ib. 

companies  originally  less,  afterwards  increased  to  more  than  twenty,  ib. 
schedules  to  Act,  contents  of  Table  A.,  &o.,  499 

shareholders,  liahility  of,  436.     /See  Winding-up  oi?  Joint  Stock  Companies. 

directors  or  managers,  liability  of,  may  be  unlimited,  ib. 
incorporated  companies  may  limit  their  liability  by  contract,  ib. 

subject  to  payment  of  amount  unpaid  on  their  shares,  ib. 
insurance  companies,  policy  holders  and  shareholders  as  to  contribution 

between,  436—7 
share  or  guarantee  Hmited  companies,  436 
transferees  of  shares  liable  in  respect  of  past  debts  of  company,  437 
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shareholders,  liability  of— continued. 
transferors  liable  for  one  year  after  transfer,  437 
but  not  in  respect  of  after  contracted  debts,  ib. 
nor  unless  existing  members  are  uuable  to  pay,  ib. 
transferors  wlio  have  been  compelled  to  pay  have  right  to  be  indemnified  by 

their  transferees,  437 
unincorporated  companies,  members  of,   liable  to  whole  extent  of  property, 
436 

shares : 
allotment  of,  420—1 
acquiescence,  allottee  may  lose  right  to  relief  by,  423 
agreement  by  or  with  company  to  allot  shares,  specifically  performed,  ib. 

if  a  concluded  agreement,  ib. 
agreement  in  fieri  may  be  discharged  by  fresh  agreement,  ib. 
amalgamation  of  companies,  agreement  to  take  shares  conditional  upon, 

422--3 
conditional  agreements  to  take  shares,  422 

where  condition  is  in  nature  of  a  collateral  agreement,  ib. 
delay,  allottee  may  lose  right  to  relief  by,  423 

deposit,  mere  payment  of,  followed  by  receipt  is  not  equivalent  to,  421 
directors  cannot  as  a  rule  delegate  power  of  making,  422 
directors,  provision  that  they  must  hold  certain  number  of  shares,  424 
applies  to  elected  directors,  424 

applying  for  shares  which  are  not  allotted,  not  liable  for,  ib. 
unless  applicant  signs  articles  in  respect  of  them,  ib. 
or  is  registered  as  holder  and  attends  meetings,  ib. 
liability  of  director  in  respect  of  improperly  acquired  shares,  425 — 6 

collusive  arrangement  between  promoters  and  directors,  425 
mistake  by  as  to  qualification  and  other  shares,  efifect  of,  ib. 
qualification  shares,  articles  not  requiring,  cannot  be  altered  by  resolution 

of,  424 
shares  of,  acts  leading  to  inference  of  agreement  to  take,  iJ>. 
acceptance  of  ofiioe,  as  to,  425 
acting  as  directors  not  sufficient,  424 
agreement  to  take,  what  constitutes,  425 
forfeiture  on  resignation  of  director,  effect  of,  ib. 
whether  he  must  hold  his  shares  beneficially,  424 — 5 
executors  accepting  shares  are  personally  liable,  421 — 2 
irregularity  in,  cured  by  allottee  dealing  with  shares,  423 
new  terms,  acceptance  must  not  introduce,  422 
notice  to  allottee  after  allotment  makes  contract  complete,  421 
number  of  shares,  contract  must  be  certain  as  to,  422 
"place  "  shares,  agreement  to,  ib. 
posting  letter  of,  is  a  sufficient  acceptance,  421 
scrip  holders  are  not  shareholders  unless  registered,  426 
scrip  or  certificates,  letters  of  aUotmeut  exchanged  for,  426 
time,  allotment  must  be  made  within  reasonable,  421 
time  for  payment  of  deposits,  extension  of  does  not  give  allottee  right  to 

repudiate,  422 
ultra  vires  of  the  directors,  they  may  rescind,  423 
application  for,  420 
by  agent,  allotment  to  principal,  ib, 
by  agent  in  his  own  name,  allotment  to  principal,  ii. 
by  trustee  followed  by  allotment  to  him,  ib. 
company,  one  may  hold  shares  in  another,  if  authorised,  420 
infant  making,  as  to,  ib. 
married  woman,  ib. 

real  applicant  for  shares  is  liable  in  respect  of  them,  421 
withdrawal  of,  before  acceptance,  420 

forfeiture  of,  444  ,     ,    , ,  .     ,  

article  making  shares  liable  to,  if  action  by  holder  against  company,  void,  445 
bankruptcy  of,  holder  of,  trustee  may  disclaim,  Bankruptcy  Act,  1883,  ib, 
calls,  liability  to  pay,  may  exist  notwithstanding,  lb. 
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shares — continued, 

forfeiture  of — continued. 

contributory,  former  holder  cannot  be  made  a,  after,  ib. 
except  as  a  past  member,  il. 
sliareholder's  name  not  removed  from  register,  ib. 
discretion  to  make,  is  in  nature  of  a  trust,  ib. 
improperly  declared,  relieved  against  in  equity,  ib. 
notice  of  intention  to  forfeit,  mere,  insufficient,  444 
past  member,  shareholder  continues  liable  as,  after,  445 
resolution  of,  may  be  prospective,  444 — 5 
retire,  forfeiture  to  enable  a  shareholder  to,  invalid,  445 
preference,  as  to  issue  of,  467 
registration  of,  register,  431' 

certificate  that  shares  fully  paid  up,  estopped  by,  432 

and  official  liquidator,  ib. 
certificates  of  shares  or  stock,  evidence  of  title,  434 
colonial  register,  46  &  47  Vict.  u.  30,  436 
conversion  of  capital  into  stock,  notice  to  registrar,  433 
formal  regulations  not  complied  with,  shareholders  not  affected,  435 
company  cannot  take  advantage  of  irregularity  of  its  officials,  436 
fully  paid  up,  some  shares  may  be,  others  not,  431 

issued,  shares  are  not  within  s.  25  Act  of  1867  until  certificate  issued,  432 
issued,  shares  taken  to  be  subject  to  fuU  payment  in  cash,  435 
vinless  agreement  to  contrary  filed  with  registrar,  431—2 

must  show  shares  to  be  issued  and  consideration  for,  432 
rule  does  not  apply  as  between  company  and  shareholders,  ib. 
members,  who  are,  432 — 3 
annual  lists  of,  are  to  be  made  out,  and  forwarded  to  registrar,  433 
registers  of,  are  to  be  kept,  ii. 
rectification  of  register,  434 

by  ordering  uame  to  be  put  on  register,  435 

by  person  with  equitable  title,  434 

by  person  with  legal  title,  ib. 

by  removal  of  name  from  register,  434,  435 

transfer  not  registered,  in  default,  no  rectification,  435 

trustee  in  bankruptcy  or  liquidation  is  in  general  entitled  to  be  placed  on 

register,  ib. 
wife  accepted  as  shareholder,  husband's  name  not  added,  ib. 
trust,  notice  of,  not  to  be  received,  or  entered  on  register,  433 
trustee  on  register  is  liable,  cestui  que  trust  is  not,  ib. 
cestui  que  trust  must  indemnify  trustee,  433 — 4 
lien  of  company  by,  prevails  over  title  of  cestui  que  trust,  434 
shareholder  in  one,  trustee  for  another,  both  in  liquidation,  434 
shares  are  personal  estate,  431 
stock  or  fully  paid-up  shares,  warrants  may  be  issued,  433 

are  transferable  by  delivery  of  warrant,  ib. 
surrender  of,  ib. 
acts  of  1862  and  1867  contaiu'no'provisions  enabling  shareholders  to  accept,  444 
director  making,  to  company,  though  it  had  no  power  to  purchase,  its  own 

shares,  valid  ii  ratified  by  company,  ib. 
directors  in  general  have  no  power  to  accept,  ib. 

imless  by  articles  or  memorandum,  ib. 
former  holder,  liability  of ,  may  be  kept  alive  in  spite  of  surrender  or  transfer,  ih. 
individual  director,  transfer  to,  on  compromise,  valid,  ib. 

transferor  should  see  that  transfer  is  duly  registered,  ii>. 
ratified,  may  be,  by  company,  as  part  of  an  arrangement  and  compromise,  ii>. 
transfer  of,  437.     Sec  Surrendek  or,  siipra. 

approved  and  registered  must  be,  before  winding  up,  440 

broker  buying  and  paying  for  shares  has  remedy  against  purchaser,  439 

brokers  aod  jobbers,  custom  of  Stock  Exchange  as  to,  439—40 

call  between  contract  and  time  of  transfer,  does  not  affect  contract,  442 

but  winding-up  does,  ib. 
consent,  a  transferee  mnst,  to  become  liable,  433 
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consent,  by  -whoni  it  must  be  obtained,  vendor  or  purchaser,  438 

Stock  Exchange,  by  rules  of,  duty  not  on  vendor,  ib. 
consent  of  directors  to,  sometimes  necessary,  ib. 

directors  are  not  bound  to  disclose  their  reasons,  ib. 

must  not  be  unfairly  withheld,  438,  440 

but  they  cannot  be  compelled  to  consent  if  refusal  is  bond  fide,  438 

presumption  that  they  acted  reasonably  and  bond  fide,  ib. 
contracts  for  sale  of  shares  in  Joint  Stock  Banking  Companies,  numbers  of, 
439 

usage  of  Stock  Exchange  as  to  such  shares,  439 
unreasonable  as  regards  those  not  cognisant  of,  ib. 
death  or  marriage,  persons  becoming  entitled  on,  may  be  registered,  442 
father  making  to  son,  a  minor,  to  escape  liability,  441 
forged  transfer  to  innocent  purchaser,  registered,  company  liable,  iJ. 
fraudulent  as  regards  company,  443 

to  evade  liability  or  deceive  public,  void,  434 

where  it  cannot  be  set  aside  in  winding  up,  ib. 
indebted  to  company,  power  to  decline  to  register  where  transferor  is,  438 

meaning  of  indebtedness,  ib. 
infant,  transfer  to,  formerly  voidable,  he  might  elect  at  majority  to  hold, 
441—2 

confirmation  by  company  must  have  agreed  to,  442 

fact  of  infancy  imknown  to  transferor,  441 

knowledge  of  by  company  must  be  communicated  to  transferor,  ib. 
jobber  liable  if  he  gives  the  name  of  infant  transferee,  440 

sale  to,  "  with  registration  guaranteed,"  ib. 
married  woman,  442.     See  Husband  and  Wife,  pp.  357,  361 — 2. 
mode  of,  ib. 

according  to  regulations  of  company,  ib. 

deed,  transfer  by,  void,  if  transferee  not  named,  ib. 

execution  of  in  blank  bad,  ib. 

numbers  and  date  may  be  filled  in  after,  ib. 

executors  and  administrators  of  member  may  transfer,  443 

executors  are  liable  as  such,  though  shares  specifically  bequeathed,  ii, 
unless  and  until  legatee  approved  by  directors,  ib. 

"  instrument  iu  writing  "  by,  need  not  be  by  deed,  442 — 3 

irregularities  do  not  necessarily  invalidate  transfer,  443 

mortgage,  transfer  by  way  of,  450 

nominal  consideration,  for,  guarantee  as  to  calls,  443 
purchaser  liable  for  non-registration  though  transfer  to  his  nominee,  439 

but  vendor  must  not  be  guilty  of  laches,  ib. 
purchaser  must  register  transfers,  438 

though  he  buys  through  medium  of  brokers,  438 — 9 
registered,  duly,  transferee  takes  rights  and  liabilities  of  transferor,  443 

unless  transfer  colourable  to  avoid  liability,  ib. 
right  to  make,  unrestricted,  437 

transfer  not  executed,  long  acquiescence,  transaction  good,  437—8 
transfer  to  escape  liability,  directors  may  refuse  to  register,  440 
transferee  failing  to  execute  transfer,  court  cannot  interfere,  441 
unpaid  calls,  right  to  transfer  shares  on  wliich  there  are,  442 
vendor  may  require  registration  of,  439 
winding  up  impending,  shares  nevertheless  may  be  transferred,  441 

ultra  Tires,  acts  what  and  what  not, 
action,  shareholder  may  bring  for  himself  and  the  others,  464 
Attorney-General  may  sue  where  matters  aifect  public,  465 

where  there  is  something  illegal,  &c.,  on  part  of  company,  464 
purchase  of  shares  by  shareholder  to  enable  him  to  bring,  immaterial,  ib. 

unless  purchase  was  at  instance  of  a  rival  company,  465 
shareholders  with  conflicting  interests,  ib. 
amalgamation,  where  it  is  ultra  vires,  effect  of,  463 
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ultra  vires — continued. 
amalgamation,  where  authorized,  liabilities  of  old  transferred  to  aew,  463 

creditor  of  old  company,  proof  that  he  has  accepted  liability  of  new,  ib. 
sending  in  a  claim,  ib. 

but  not  receiving  payment  of  annuity,  ib. 
or  paying  premiums,  463 — 4 
signing  deed  of  settlement,  463 
taking  bonus,  ib. 

if  ultra  vires,  piirchase-money  of  shares  to  be  returned,  464 
articles  of  association,  how  far  company  may  modify  memorandxim,  462 
cancel  shares,  company  may,  as  part  of  aa  arrangement,  461 

previously  acquired  rights  of  creditors  not  affected,  ib. 
capital,  increase  of,  by  issue  of  preference  shares,  when  not  ultra  vires,  ib. 
capital  of  company,  directors  have  no  power  to  increase,  ib. 

but  if  they  do,  shareholders  may  sanction  alteration,  ii>. 
capital,  reduction  of,  as  to,  471 
directors,  where  acts  are  ultra  vires,  must  be  sanctioned  by  shareholderB,  465 

acquiescence  for  many  years  equivalent  to  express  sanction,  ii. 
what  is  sufficient  acquiescence,  ib. 

acts  of,  not  authorised  by  articles,  no  ratification,  460 
dividends,  company  must  not  pay  out  of  capital,  462 

if  paid,  shareholders  cannot  make  directors  repay,  ib. 
but  directors  may  be  liable  as  for  a  breach  of  trust,  ib. 
funds  applied  for  unauthorised  purpose,  directors  must  make  good,  460 
gratuities  to  servants  or  directors,  company  may  give,  463 

but  not  where  it  is  being  wound  up  and  business  transferred,  ib. 
hotel  company  may  let  temporarily  for  government  offices,  461 
int7-a  vires,  acts,  if  are  intra  vires,  majority  can  bind  minority,  465 
joint-stock  bank  assisting  in  formation  of  another  company,  461 
life  assurance  company  cannot  insure  against  sea  risks,  ib. 
notice  or  knowledge  that  act  is,  person  having  bound  by,  460 
novation,  463,  464.     See  Amalgamation,  supra. 
patent,  company  formed  to  work,  may  purchase  it,  461 
preference  shares,  company  cannot  issue  unless  power  in  articles,  462 
purposes  for  which  company  is  established  are  to  be  considered,  460 

powers  granted  for  one  purpose  cannot  be  exercised  for  another,  ib. 
railway  carriage  company  cannot  make  railway,  461 
railway  company  cannot  engage  in  business  of  coal  merchants,  ib. 
nor  make  a  different  railway  from  that  authorized,  ib. 

may  carry  goods,  &c. ,  beyond  its  own  line,  ib. 

may  let  part  of  surplus  stock,  &c. ,  to  another  company,  ib. 
ratification  of  particular  act  of  directors  no  authority  for  future  acts,  460 

but  shareholders  cannot  lie  by  to  await  the  result,  ib. 
resolution  of  company  cannot  alter  original  contract  between  company  and 

shareholders,  462 
resolution  to  allot  shares  as  having  a  greater  sum  paid  than,  is,  ib. 
resolutions  of  company  cannot  confirm  acts  that  are  ultra  vires  of  company,  460 
retiring  shareholders,  company  not  empowered  to  purchase  shares  of,  462 

without  express  authority,  ib. 
so  with  its  own  shares,  ib. 
sales,  agreement  for,  where  void  as  amalgamation,  493 
sale  and  transfer,  power  to,  transfer  for  exchange  of  shares  not  authorized, 

463 
shareholder,  any  single,  may  apply  to  the  Court,  where  acts  are,  460 
transfer  of  business  to  another  company,  agreement  for,  is,  462 

unless  company  was  originally  authorised,  ib. 

where  company  has  power  of,  must  sell  to  company  of  similar  nature,  ib. 
ultra  vires  of  company,  act  is  absolutely  void,  459 
unregistered  companies,  if  more  than  sixty,  for  purposes  of  gain,  illegal,  415 
costs  incurred  in  formation  cannot  be  recovered,  ib. 
winding-up,  order  of,  cannot  be  made,  ib. 
winding-up  of  companies.     See  468,  et  seq.,  and  I.  Winding-up  of  Joint  Stock 
Companies. 
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JOINT    TENANCY,    JOINT    TENANTS.       Sac    Copakcenary,    Partition, 
Tenancy  in  Common. 
account,  action  of,  lies  by  one  joint  tenant  against  another,  504 
creation  of  joint  tenancy,  501 
accrual  of  shares  by  death  of  tenant  in  common,  502 
advance  of  money  by  several  in  unequal  shares,  tenants  in  common,  501 

so  mortgagees  in  equity,  ib. 
children,  gift  to,  as  they  come  of  age,  tenants  in  common,  502 
class,  gift  to,  not  affected  because  class  enlarged,  ib. 
class,  gift  to,  simpliciter,  makes  them  joint  tenants,  ib. 

so  gift  to  next  of  kin,  ib. 
grant,  &c. ,  to  two  or  more  simpliciter,  501 

by  deed  or  will,  ib. 
husband  and  wife,  limitation  to,  they  take  by  entireties,  502 
husband  and  wife  and  another,  gift  to,  502—3 

Married  Wortien's  Property  Act,  1882,  effect  of,  503 
joint  estate  for  life  with  several  inheritances  in  tail,  ib. 
joint  tenants,  to,  contingent  gift  over  of  share  of  one,  502 
leases  by  joint  tenants,  536 

limitation  to  first  and  other  sons  in  tail,  does  not  create,  503 
marriage  articles,  eixcutory  agreements  in,  construed  in  favour  of  tenancy  in 
common,  501 

otherwise  where  agreements  executed,  ib. 
next  of  kin,  gift  to,  creates,  502 

seois,  under  Statute  of  Distributions,  ib. 
purchase  by  several  in  equal  shares  and  conveyance  to  them  and  their  heirs, 
they  are  joint  tenants,  501 

unless  contrary  intention  appears,  ib. 

parol  evidence  as  to  intention  inadmissible,  ib. 
substitution,  children  taking  parents'  shares  by,  are,  502 

though  parents  take  as  tenants  in  common,  ib. 
income,  joint  life  interests  in,  506 
nature  of  interest,  500 

arises  by  conveyance,  devise,  or  other  instrument,  500 — 1 

not  by  act  of  law  or  descent,  500 
curtesy  or  dower  of  husband  or  wife  of  deceased  joint  tenant,  501 

does  not  attach  on  estate  devolving  on  surviving  joint  tenant,  ib. 
death  of  one  joint  tenant,  entire  interest  devolves  on  others,  ib. 
executors  and  trustees  are  joint  tenants,  ib. 
seisin  per  mic  et  per  tout,  500 
unities  of,  (1)  interest,  (2)  title,  (3)  time,  and  (4)  possession,  501 

possession  of  one,  not  possession  of  all,  ib. 
severance  of,  conveyance  or  release,  effects,  503 

only  affects  share  conveyed  or  released,  ib. 
agreement  to  bequeath,  and  beq  uest  accordingly,  severs,  504 
agreement  to  sell  severs  in  equity,  503 
agreement  to  settle  on  marriage,  when  severs,  ib. 
copyholds,  surrender  of  to  use  of  will  and  subsequent  will,  504 
disposition  must  be  by  act  inter  vivos,  ib. 
infant,  agreement  by,  effect  of,  503 — 4 
marriage  is  a  severance  of  wife's  choses  in  action  in  possession,  349,  504 

not  of  those  in  reversion,  nor  of  chattels  real,  504 
shares,  treating  as,  as  severed,  ib. 


JOINTURE, 

nature  of  interest,  637.     I.  Marriage  Settlements  (Wife). 
power  to,  864 
requisites  of,  637 


JUDGMENTS  AND  DECREES, 

interest  of  debtor,  judgment  only  affects,  519 

laud  of  debtor,  creditor  had  no  remedy  against,  before  13  Edw.  I.,  516 

purchaser,  where  affected  by  notice  of,  519 
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JUDGMENTS  AND  DECB.'Em—coiitmuecl. 
register  counties,  registration  in,  521 
notice  as  between  judgment  creditors  inter  se,  and  them  and  purchasers, 

522 
prior  to  23  &  24  Vict.  c.  38  and  27  &  28  Vict.  u.  112,  priorities  were  deter- 
mined according  to  dates  of  registration  in  the  county,  522 
Yorkshire,  as  to  registration  in,  47  &  48  Vict.  u.  54,  521 — 2 
registration  and  re-registration  of,  518 — 9 

re-register,  omission  to,  immaterial  as  regards  previous  purchasers,  519 
13  Edw.  I.  St.  1,  u.  18,  copyhold  lands,  judgments  under  act  did  not  affect, 
516,  517 
docketed  judgment,  effect  of,  517 
dockets,  ib. 
elegit,  writ  of,  516 

leaseholds  were  liable  as  goods  and  chattels,  517 
lien  on  debtor's  lands,  judgment  under  act  was  practically,  516 — 7 
register  of  judgments,  517 
remedy  under,  516 
1  &  2  Vict.  c.  110,  517 
charge,  judgment  registered  under  act,  operates  as  a,  ib. 
as  if  debtor  had  charged  by  writing,  ib. 
not  enforceable  till  after  expiration  of  a  year,  517 — 8 
whether  this  provision  repealed,  518 
decrees  and  orders  of  courts  of  equity  to  have  effect  of  judgments,  id. 
but  not  rule  for  taxation  of  costs,  ib. 

nor  decrees  and  orders  of  Probate  Courts,  ib. 
Divorce  Court,  as  to  decrees  and  orders  of,  ib. 
equity,  proceedings  in,  after  one  year,  ib. 
execution  of  all  lands  of  'creditor,  might  be  had,  517 

proceeds  of  real  estate  in  Middlesex,  incumbrancer's  priority  amongst,  518 
23  &  24  Vict.  c.  38,  519 

writs  of  execution  must  be  issued,  ib. 
act  applies  whether  has  legal  or  equitable  interest,  ib. 
act  not  retrospective,  ib. 
27  &  28  Vict.  c.  112,  520 
creditor  cannot  have  order  for  sale  of  lands  delivered  to  another,  ib. 
creditors  having  land  in  execution  entitled  to  order  for  sale,  ib. 
equitable  interest,  no  order  for  sale  of,  ib. 

future  judgments  not  to  affect  land,  &c.,  until  actually  delivered  in  execu- 
tion, 16. 
appointment  of  receiver  is  delivery  in  execution,  ib. 
Ireland,  act  does  not  apply  to,  ib. 
"judgment,"  meaning  of  word  in,  ib. 
notice  of  sale  to  be  served  on  other  creditors,  ib. 
parties  claiming  interest  in  land  bound  by  order  for  sale,  ib. 
priorities  under,  determined  by  date  of  writs,  ib. 
writs  of  execution  are  to  be  registered  in  debtor's  name,  ib, 
31  &  32  Vict.  c.  5,  judgments  in  one  part  of  the  United  Kingdom  may  be 
enforced  in  other  parts,  522 
costs,  security  for,  523 
execution  on,  ib. 
judgments  to  be  registered,  522 
45  &  46  Vict.  c.  31,  623 

certificates  of  judgments,  &c. ,  registration  of,  ih. 
45  &  46  Vict.  c.  39,  searches  for  judgments,  ib. 

JUDICATURE  ACTS, 

conflict  between  equity  and  common  law,  rules  of  equity  to  prevail,  2 — 3 
equitable  estates,  &c.,  to  be  recognized,  2 
equitable  rights,  effect  to  be  given  to,  1 — 2 

available  for  defence,  2 
exclusive  Chancery  jurisdiction,  3 
jurisdiction  of  High  Court,  1 
legal  claims,  effect  given  to,  2 
prohibition,  injunction,  ib. 
third  persons,  relief  against,  ib. 


INDEX.  1517 

JUDICIAL  SEPARATION,  406.     I.  Husband  and  Wife. 

JUEISDICTION  OF  THE  COURT, 

as  to  specific  performance,  see  I.  that  head. 

LACHES, 

effect  of,  66,  102 

LAND, 

into  money,  conversion  of,  118 

LANDLORD  AND  TENANT,  LEASE.     See.  Merger,  Renewable  Leaseholds, 
Vendor  and  Purchaser. 

agreement  for  lease  : 

agreement  for  tenancy  from  year  to  year  not  enforced,  529 

not  for  lease  when  term  expired,  ih, 
antedated,  lease  usually  ordered  to  be,  where  performance  decreed,  ih. 

tenant  must  admit  date  to  be  correct,  ti. 
assignable,  agreement  is,  82 — 3,  529 
assignment  of  one  which  is  to  contain  covenant  not  to  assign  without 

licence,  529 
bankruptcy  of  person  having  an,  ih. 

breach  by  tenant  of  covenant  to  be  contained  in  intended  lease,  528 — 9 
collateral  contract  for  paymeut  of  rent,  528 
condition  precedent  to  right  to  enforce  must  be  performed,  527 
construction  of  instrument,  whether  agreement  or  lease,  ih. 
express  stipulation  that  instrument  is  to  be  agreement,  ih. 
future  act  to  be  done  before  relation  of  landlord  and  tenant  established,  ih. 
intention  depends  upon,  ih. 
Judicature,  Acts,  effect  of,  527 — 8 

person  having,  is  to  be  treated  as  holding  under,  and  is  bound  by  terms 
of,  before  payment  of  any  rent,  528 
present  demise,  words  of,  whether  agreement  or  lease,  527 
though  future  lease  to  be  prepared,  ih. 
form  of  lease  to  be  granted,  530 

covenants,  generally  no  special  directions  as  to,  ih. 
"  usual  and  customary  "  mining  clauses,  531 
"  usual  "  in  farm  leases,  530 
in  buUding  leases,  530 — 1 
in  ooUiery  leases,  531 
in  hotel  leases,  5.30 
"  usual,"  what  are,  in  ordinary  leases,  ih. 

to  repair  though  without  words  "  damage  by  fire  excepted,"  ih. 
"usual,"  what  are  not,  ih. 

restraining  assignment,  &c.,  without  notice,  ih. 
restraining  trade  in  trading  locality,  ih. 

to  leave  underleases,  &c.,  with  ground  landlord's  solicitor  on  pay- 
ment of  fee,  531 
further  term  after  expiration  of  lease,  528 
grantor  assumes  to  have  right  to  make  grant,  527 
insolvency  of  intended  lessee  no  answer  to  action  by  his  assignee,  529 
lease  at  law  may  be  treated  as  agreement  in  equity,  528 
money  laid  out  on  property  subject  to,  may  be  lien  on  landlord's  interest,  528 
notice  of  lease  to  person  contracting  for  underlease,  529 
possession  under,  but  with  reference  to  stipulations  of  intended  lease,  528 
repairs,  agreement  as  to,  should  be  clear,  529 — 30 

seven  or  fourteen  years,  agreement  for  lease  at,  gives  option  to  tenant  only,  528 
tenant  in  possession  under,  notice  to  quit  by  landlord,  ih. 
trustees  granting  or  renewing  leases  imder,  only  covenant  against  incum- 
brances, 531 
unless  they  have  any  beneficial  interest,  ih. 
writing,  must  be  in,  or  part  performed,  527 
but  Imsa  for  not  more  than  three  years  may  be  by  parol,  ih. 
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LANDLORD  AND  TENANT,  LEASE— rontinued. 
Agricultural  Holdings  Act,  1883: 

agreement  by  tenant  to  give  xip  right  to  compensation  void,  541 

cbanges  of  tenancy,  ib. 

compensation  to  tenant  in  respect  of  improvements,  539 — 41 

distress,  limitation  of  right,  540 
privilege  from,  ib. 

holdings  to  which  act  applies,  540 — 1 

incoming  tenants,  position  of,  541 

notice,  "  half  a  year's,"  s.  33,  meaning  of  phrase,  540 

notice  to  quit  by  landlord,  ib. 

removal  by  tenant  of  machinery,  fixtures,  &o. ,  ib. 
conditions  of,  ib. 

schedules  to  act,  541 
aliens,  leases  by,  537.     See  Aliens,  p.  108 
apportionment  of  rent  and  conditions.     See  Reveesiok,  Severance  of,  infra. 

assignment  and  devolution  of  interests,561.  SeeKEVEKSiONiSEVEEANCEOFjiri/ra. 
assignee  bound  by  his  covenants  in  assignment,  though  he  does  not  execute 
it,  563 
only  bound  during  period  of  his  reversion,  ib. 
and  though  equitable  assignee  only,  ib. 
assignee,  implied  promise  by,  to  indemnify  lessee,  ib. 
assignor  entitled  to  covenant  of  indemnity  by  assignee,  563 — 4 
bankruptcy  of  lessee  or  assignee,  devolution  on,  564 
death  of  lessee  or  assignee,  devolution  on,  ib. 
immoral  purpose,  premises  assigned  for,  ib. 
lessee  is  bound  for  entire  term,  563 
mutual  covenants  by  owners  of  adjoining  land,  subsequent  lessee  of  one, 

entitled  to  benefit  of,  ib. 
underlease,  covenant  in,  to  observe  covenants  in  original  lease,  ib. 
underlease  for  whole  term  is  an  assignment,  564 

32  Hen.  VIII.  c.  34,  assignees  of  reversion,  remedies  of,  for  breach  of  cove- 
nant or  forfeiture,  561 
applies  only  to  covenants  running  with  the  land,  ib. 

and  to  leases  by  deed,  ib. 
arrears  of  rent  previously  accrued,  assignee  not  entitled  to,  ib. 
assignee  can  only  sue  for  breaches  committed  in  his  own  time,  ib. 
lessees,   their  executors,  &c.,  have  same  remedies  against  grantees  of 

reversion  as  against  lessors,  ib. 
part,  landlord  assigning  reversion  in,  may  sue  tenant  for  apportionment  of 

rent,  562 
part  of  grantor's  reversion  in  the  whole,  assignee  of,  ib. 
rent,  assignment  of,  by  lessor  who  has  no  reversion,  561 
whole  reversion  of  part,  grantee  of,  562 
attornment  of  tenants,  unnecessary  on  conveyance  of  reversion,  &c.,  ib. 
breach  of  covenant  by  lessee.     See  Proviso  foe  Re-entry,  Waivbe,  infra. 
building  lease  seldom  exceeds  ninety-nine  years,  532 
counterpart  may  correct  clerical  error  in  lease,  531 
loss  of,  production  of  lease  compelled,  533 

covenants  in  lease.     See  Covenants  eunning  with  the  Land,  infra. 
are  affirmative  and  negative,  548 
by  lessee, 

assign,  not  to,  without  licence,  551 
assignment  by  operation  of  law  no  breach,  552 

under  Bankruptcy  Acts,  ib. 
bequest  no  breach,  semble,  ib. 

compulsory  powers,  sale  to  company  under,  no  breach,  552 — 3 
executors,  assignment  by,  no  breach,  552 

forfeiture  incurred,  no  relief  but  under  Conveyancing  Act,  1881,  552,  560 
not  to  assign  transfer  or  set  over,  not  broken  by  underlease,  552 

sect(,s,  if  it  is  not  to  set,  let,  or  assign,  ib. 
not  to  let,  transfer,  or  part  with  premises  or  lease,  ib. 
equitable  mortgage  by  deposit  not  a  breach,  ib. 
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LANDLOKD  AND  TENANT,  J^EAS^— continued. 

covenantB  in  lease  :  by  lessee — continued. 
assign,  not  to,  &o. — continued. 

partners,  assignment  by  one  to  another,  a  breach  of,  552 

but  not  merely  leaving  one  in  possession,  ih. 
qualification,  consent  not  to  be  unreasonably  refused,  ih. 

does  not  amount  to  contract  by  lessor,  ib. 
valuation,  right  of  tenant  to  be  paid,  defeated  by  breach  of  covenant,  ib. 
written  licence  where  necessary,  551 — 2 
business  or  trade,  &c. ,  as  to  carrying  on  particular,  549 
annoyance  to  lessors  or  their  tenants,  not  to  permit,  550 
assignee,  lessee  of,  bound,  though  covenantjis  only  in  assignment,  550 — 1 
business,  not  to  carry  on,  but  use  as  a  private  house,  549 
payment,  taking,  not  the  infallible  test  of,  549 — 50 
use  of  premises  as  a  hospital,  549 
or  home  for  working  girls,  ib. 
continuing  or  successive  breaches,  waiver  of,  550 
injunction  granted  to  restrain  breach  of,  ib, 
not  to  carry  on  any  but  a  particular  trade,  551 

does  not  compel  lessee  to  carry  on  that  trade,  ib. 
public-house,  not  to  use  premises  as  a,  550 

"beerhouse,"  "beershop,"  distinction  between,  ib. 
right  to  enforce,  how  lost,  ib. 
to  deal  with  a  particular  person,  551 
common,  in  brewer's  lease,  ib. 

subject  to  implied  obligation  on  part  of  lessor  to  supply  good  beer,  ib. 
insure,  to, 
insurance  money  may  be  applied  in  rebuilding,  54" 

expenditure,  equity  of  tenant  as  to,  ib. 
names  of  parties  mentioned,  insurance  must  be  in,  ib. 
non-insurance  for  any  period,  a  breach  of  covenant,  iJ. 
rent,  rates,  and  taxes,  to  pay,  548 
conflicting  claims  by  heir  and  devisee,  546 
drainage  works,  cost  of,  ib. 
fire,  premises  destroyed  by,  tenant  liable,  ib. 
"free  of  all  outgoings,"  liabilities  of  lessee,  ib. 
paving  street,  cost  of,  whether  a  "  rate,"  546—7 
relief  at  law  and  in  equity  for  non-payment  of  rent,  545 — 6 
rent,  right  to,  on  severance  of  reversion,  562 
tithe  rent  charge,  when  lessee  not  bound  to  pay,  546 
water  rate,  payment  of,  ib. 

within  six  months  after  execution  on  judgment,  ib. 
repair,  to,  means  at  all  times  during  the  term,  548 
after  erected  premises  not  within,  ib. 

breach  of  covenant,  formerly  no  relief  against  forfeiture  for,  559—60 
"forthwith,"  meaning  of,  548 
general  and  particular  covenants,  ib. 
lessor  may  not  be  bound,  though  lessee  is  nqt,  ib. 

unless  he  has  covenanted  expressly,  ib. 
rebuild,  tenant  must,  if  premises  burnt  down,  ib. 
unless  covenant  is  "  damage  by  fire  excepted,"  ib. 
receipt  of  insurance  money  by  landlord  immaterial,  ib. 
to  Tceep  and  deliver  up  in  repair,  ib. 
to  substantially  repair  and  yield  up  in  repair,  ib. 
yearly  tenant  not  bound  to  do  substantial  repairs,  549 
by  lessor.     See  Covenants  running  with  the  land,  infra. 

fitness  for  occupation  or  cultivation,  no  implied  covenant  as  to,  553 
nor  that  he  will  do  any  repairs,  533 
il  he  does  covenant,  notice  of  want  of  repairs  must  be  given  to  him,  ib 
for  quiet  enjoyment,  553 

"  demise  "or  "  lease  "  imply  covenant  against  any  interruption,  ib. 

not  ' '  give  "  or  "  grant  "  except  by  force  of  statute,  iJ. 
express,  supersedes  implied  covenant,  ib. 
landlord,  liability  to  tenant  for  damage  caused  by  accident,  ib. 
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LANDLORD  AND  TENANT,  LEASE— contimed. 
covenants  in — contimied, 
by  lessor — contimied. 
joint  covenants  in,  797 

lease  to  two,  covenant  to  renew  to  both,  construction  of,  533 

renew,  to,  provided  rents  paid  and  covenants  kept,  condition  precedent,  544 
licence  to  tenant  to  commit  breacb,  formerly  a  total  waiver  of  condition,  558 
now  extends  only  to  permission  actually  given,  22  &  23  Vict.  o.  35,  ib. 
to  one  or  as  to  part,  restricted  accordingly,  ib, 
remedy  in  equity  by  injunction  for  breach  of,  556 
committed  or  threatened,  where  breach  is,  ib. 
damages  in  respect  of  breach  committed  in  court  can  give,  ib. 
extends  to  cases  where  covenant  does  not  run  with  land,  ib. 
Judicature  Act,  1873,  s.  26,  subs.  8,  effect  of,  ib. 

lessor,  covenant  by,  not  to  let  house  within  certain  distance  of  demised 
premises  for  particular  business,  557 

but  no  breach  where  he  does  not  let  for  that  purpose,  557 — 8 

representations  as  to  property  though  not  demised,  lessor  bound  by,  556-7 
And  see  Conteacts,  p.  95. 
under  lessee  restrained  from  breach  of  covenant  in  original  lease,  556 

so  where  covenant  is  in  assignment  only,  ib. 
yearly  tenant,  remedy  available  against,  ib. 
covenants  running  with  the  land,  554 
lessee  by,  concerning  or  touching  thing  demised  must  be,  555 

not  to  assign,  &c.,  without  licence,  ib. 

restrictive  covenants,  as  to,  ib. 

to  build,  assigns  must  be  named  to  bind  them,  ib. 

to  insure,  ib. 

to  pay  rent,  but  not  additional  rent,  ib. 

to  repair  (even  new  building,  on  demised  premises),  ib. 

to  reside  on  demised  premises,  ib. 

to  use  as  private  bouse  only,  ib. 
lessor  by,  not  to  build  or  keep  house  for  particular  business,  does  not,  ib. 

for  further  assurance,  ib. 

for  quiet  enjoyment,  ib. 

to  indemnify  lessee,  in  underlease  does  not,  ib. 

to  renew  a  lease,  554 
waiver  of,  breach  of,  acceptance  of  rent  with  knowledge  of  breach,  558 
action  for  rent,  bringing  is  a,  ib. 

continuing  breach,  receipt  of  rent  is  not  a  waiver  of,  ib. 
ejectment  brought,  after,  receipt  of  rent  not  a,  ib. 
extends  only  to  breach  to  which  it  relates,  23  cfc  24  Vict.  c.  38,  ib. 
merely  standing  by  not,  ib. 
determination  of  lease, 
disclaimer,  Bankruptcy  Acts  of  1869  and  1883,  84,  567 — 8 
appeal  from  order  giving  leave  to  disclaim,  568 — 9 
assignment  by  trustee  after  notice  to  disclaim,  570 

to  a  pauper,  ib. 
effect  of,  on  liability  of  trustee,  569 
everything  comprised  in  demise  given  up  by,  570 
extension  of  time.  Court  has  general  power  to  grant  trustee,  568 

in  which  to  disclaim,  application  by  trustee  for,  ib. 
fixtures,  trade,  rule  as  to  under  Act  of  1883,  670 
injured  by  disclaimer,   any  person  who  is,   shall  be  deemed  to  be  a 

creditor,  567—8 
landlord,  rights  and  remedies  of,  on,  569 
lease  deemed  to  be  surrendered  from  date  of  adjudication,  567 
leave  to  disclaim,  when  it  wiU  be  given  by  Court,  568 

it  is  in  discretion  of  Court  to  impose  conditions,  ib. 
mortgagee  not  appearing  on  trustee's  application  to,  570 

appeal  from  order,  by  equitable  mortgagee,  ib. 
partnership  premises,  disclaimer  of  lease  of,  569 

rights  of  lessor  ae;ainst  joint  and  separate  estates,  ib. 
property  to  which  right  extends,  ib. 


INDEX.  .1521 

LANDLORD  AND  TENANT,  IjEASR-oontimed. 

determination  ot— continued. 
disclaimer  of — continued. 
relates  back  to  time  of  adjudication,  569 
sub-tenant,  rights  of,  on,  570 
third  parties,  rights  and  liabilities  of,  how  far  affected  by, '569 

surety  to  lessee  not  discharged  by  disclaimer,  ib. 
time  limited  for,  567 

trustee  may  not,  iu  general,  disclaim  without  leave  of  the  court,  567 
trustee  not  giving  notice — when  he  may  be  personally  liable,  568 
vestiog  order  on  terms,  iu  favour  of  person  claimiug  under  lessee,  567 
■without  leave,  effect  of  disclaimer  made,  568 
effluxion  of  time,  565 
buildings  on  land  put  up  by  tenant  he  has  no  right  to,  566 
conditions  precedent  by  tenant  must  be  performed,  ih. 
encroachment  by  tenant  is  prim&faeie  for  landlord's  benefit,  ib. 
lessee,  tenant  of,  holding  over,  lessee  liable,  ib. 
lessor  of  lessor,  tenant  must  deliver  up  possession  to,  ib. 
notice  to  determine,  565 — 6 

must  be  served  on  tenant  personally,  566 
option  to  determine — by  whom  exerciseable,  ib. 
state  of  premises  must  be  according  to  terms  of  lease,  ib. 
waste,  when  building  by  tenant  amounts  to,  ib. 
forfeiture,  559 — 60.     Hee  Proviso  job  Re-entky,  infra. 

underlessees,  rights  of,  on,  565 
holding  over  by  consent  after,  566 — 7 

remainderman,  how  far  bound  by  stipulations  in  lease  that  has  deter- 
mined, 567 
outgoing  tenant,  person  iu  receipt  of  rents  is  primarily  liable  to  pay,  ib. 
surrender,  definition  of,  564.     See  Merger. 
by  operation  of  law,  565 
key  of  premises,  accepting  from  lessee,  iii. 
new  lease  to  tenant,  ib. 

new  lease  to  third  person  with  consent  of  lessee,  ib. 
cancellation  of  lease  by  mutual  consent  is  not  a,  ib. 
infuturo,  surrender  cannot  take  effect  in  lease,  ib. 
interesse  termini  cannot  be  surrendered,  ib. 

but  may  be  extinguished  by  acceptance  of  new  lease,  ib. 
leases  and  terms  not  exceeding  three  years — by  note  in  writing,  ib. 

or,  iu  both  cases,  but  by  act  and  operation  of  law,  ib. 
leases  and  terms  of  more  than  three  years,  must  be  by  deed,  564 — 5 
underlease  or  agreement  for  one,  not  affected  by,  565,  680 
underlessees,  rights  of,  not  affected,  on,  565 
for  terms  exceeding  three  years  must  be  by  deed,  533.     Statute  of  Frauds,  s.  1. 

if  not,  may  be  valid,  as  agreements,  ib. 
for  terms  for  less  than  three  years  may  be  by  parol,  ib. 

though  lessee  may  have  right  to  continue  holding  beyond  the  terra,  ib. 
incorporeal  hereditaments,  demise  of  must  be  by  deed,  ib. 

lessors  and  lessees,  who  may  be, 
copyholders  cannot  demise  for  more  than  one  year,  536 — 7 
unless  by  custom  or  lord's  license,  537 

assigned  lease  may  be  without  further  license,  ib. 

lease  for  one  year  with  covenant  for  renewal,  ib. 

lease  void  for  want  of  license,  binds  parties  to  it,  ib. 

Settled  Estates  Acts,  eflfect  of,  ib.    See  I.  Settled  Estates  Acts. 

term  authorised  must  not  be  exceeded,  ib. 
ecclesiastical  leases,  539 
executors  or  administrators  may  demise,  276,  537 

death  of  sole  executor — legal  right  to  rent,  in  his  representatives,  537 
husband  entitled  in  right  of  his  wife,  leases  by,  538.     See  I.  Settled 

Estates  Acts. 
infant,  lease  by,  is  voidable  only,  though  by  deed,  537 

act  avoiding  it  must  be  proved,  538 

Chancery,  Court  of,  may  authorise  lease  by,  538. 
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lease  by,  to  be  capable  of  confirmation,  must  be  his  own  personal  act,  538 

lease  to,  is  voidable  only,  ib. 

receipt  of  rent  by,  after  majority,  confirms  lease,  ib. 
infants  and  feines  covertes,  surrender  and  renewal  of  leases  to  which  they  are 

parties,  ib. 
joint  tenants  demising,  rent  survives,  536 

except  in  lease  by  one  joint  tenant  of  his  share,  ib. 
lunatics,  committees  of,  surrender  and  renewal  of  leases  by,  538 
married  woman  having  separate  estate  may  be  lessee,  ib. 
mortgagors  and  mortgagees,  746 
municipal  corporations,  demises  by,  589 
tenant  for  life  may  demise  for  his  own  life,  538 

and  in  certain  cases  for  twenty-one  years,  538 — 9 
tenants  in  common  may  demise — rent  severable,  536 

suing  on  covenant  of  indivisible  nature,  ib. 
tenants  in  tail  may  demise  for  twenty-one  years,  538 

voidable  lease  by,  confirmed  by  remainderman  taking  rent,  ib. 
trustees,  cannot  demise  without  leasing  power,  537 

taking  lease  are  liable  as  lessees,  ib. 
universities  and  colleges,  demises  by,  539 
wife  seised  in  fee,  and  husband,  demises  by,  ib. 
license  for  term  at  a  rent  distinguishable  from,  532 
determines  by  assignment  of  property,  ib. 
revocable  though  under  sale,  ib. 
mortgagor  and  mortgagee,  leases  by,  746 
parcels, 

acreage,  agreement  to  demise  by,  right  of  selection,  543 
appurtenant  rights  really  will  pass,  542 

though  not  expressly  mentioned,  ib. 
"  belonging  or  appertaining,"  meaning  of  words,  ib. 
boundaries,  tenant  must  preserve,  543 

corporeal  and  incorporeal  hereditaments  may  be  demised,  542 
exception  in  lease  is  of  something  that  would  otherwise  pass,  ib. 

e.g.,  minerals,  mines,  timber,  ib. 
"land,"  "messuage,"  "trees,"  "wood" — what  included  under,  542 — 3 
map  on  the  lease  is  part  of  the  title,  542 
reference  to  occupation,  only  for  identification,  ib. 
reservation  is  strictly  of  something  newly  created,  543 

of  free  running  of  water,  ib. 

of  mines  and  minerals  and  right  to  work  them,  ib. 
surface  laud  over  minerals,  demise  of,  ib. 
trees,  exception  of,  does  not  include  fruit  trees,  542 — 3 
ways,  543.     See  Easements,  p.  155. 
powers,  leases  under.     See  Power  to  Lease. 

proviso  for  re-entry,  558 

at  option  of  lessor  only,  558 —  9 

bankruptcy  of  lessee,  proviso  for  re-entry  on,  valid,  559 
Conveyancing  Act,  1881,  a.    14;    restrictions    on,  and   relief  against  for- 
feiture, 559-60 

application  to  Court  by  lessee,  ib. 

exceptions  from  section,  560 

lease  determined  by  breach,  ib. 

"  lease,"  "  lessor,"  "  lessee,"  what  included  under,  ib. 

leases  under  Act  of  Parliament,  ib, 

parties  cannot  contract  themselves  out  of  section,  ib. 

rent,  non-payment  of,  law  as  to  re-entry  for,  not  affected,  ib, 

restrictions  on,  and  relief  against  forfeiture  of  lease,  559 

retrospective,  this  section  is,  560 
ejectment,  right  to  re-enter  without  bringing,  as  to,  559 
failure  in  performance  of  covenants  ;  proviso  for  re-entry  on,  ib. 
proviso  that  lease  shall  be  void,  ib. 

when  voidable  only,  558 
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rent  may  be  reserved  in  advance,  544 

certain,  must  be,  ib. 
mere  fact  of  fliictuatiou,  does  not  make  it  imoertain,  ili. 

corn  rents  under  college  leases,  ib. 

formal  reservation  of,  unnecessary,  ib. 

income-tax,  rent  may  be  increased  by  amount  of,  545 

mistake  in  reservation,  immaterial,  ib. 

pecuniary,  rent  not  always,  196,  544—5 

reservation  of,  generally,  is  good,  545 
to  lessor  alone,  is  only  for  his  life,  seinUc,  ib. 

reservation  of,  it  not  Cfuarterly  or  half-yearly  is  due  at  end  of  year,  ib; 
reversion,  assignment,  or  conveyance  of,  effectual  without  attornment,  5(52 

obligation  of  lessor's  covenants  go  with  reversion  or  several  parts,  ib. 

rent  of  legally  apportioned,  assurance  of  each  part  has  benefit  of  conditions, 
&c.,  ib. 

rent  and  benefit  of  lessee's  covenants  go  with  reversion  or  any  part,  ib. 
Statute  of  Frauds,  when  part  performance  takes  case  out  of,  533 

tenancy  at  sufferance,  535 
arises  by  wrongful  holding  over  after  lawful  title  determined,  ib. 

tenant  for  years  or  at  will  holding  over,  ib. 
assignable,  is  not,  ib. 
trespass  lies  against  a  wrongdoer,  but  not  ejectment,  ib. 

tenancy  at  will,  534 
at  Sxed  rent  with  right  of  distress,  ib, 
created  by  agreement,  ib. 

by  mere  permission  to  occupy,  ib, 
by  implication,  ib. 
entry  under  agreement  for  lease,  ib. 
entry  under  contract  to  pu.rchase,  ib, 
determination  of,  by  landlord,  535 
by  death  of  lessor  or  lessee,  (6, 

but  not  death  of  one  lessor  or  lessee  where  there  are  two,  ib. 
by  tenant,  ii. 
estate  determinable  at  will  of  landlord  or  tenant,  534 

tenant  at  wUl  cannot  make  his  assignee  or  sub-lessee  tenant  to  original  land- 
lord, 534—5 
but  tenancy  may  be  created  as  against  himself,  535 
vendor  continuing  in  possession  after  execution  of  conveyance  is  not  tenant 
at  wiU,  534 
tenancy  &om  year  to  year,  533 
arises  by  express  agreement  or  by  implication,  ib. 
entry  under  a  void  lease  or  under  agreement  for  lease,  ib. 
holding  over,  and  paying  rent  with  reference  to  yearly  holding,  ib. 
assignable,  interest  is,  534 

whether  assignment  must  be  by  deed,  ib. 
determination  of,  534,  564 
by  act  and  operation  of  law,  534 
effluxion  of  time,  534,  565—6 
notice  to  quit,  534 

term,  543 
breaches  of  covenant,  liability  of  tenant  regulated  by  time  of  execution,  544 
commencing  on  expiration  of  existing  term,  543—4 
different  terms,  leases  for,  good,  if  certain,  544 
duration  of,  should  be  certain,  ib. 
/j'om  a  day,  expiration  of  term,  ii. 
impossible  date,  habendim  from,  is  from  delivery,  ^b. 
in  future,  543 
interesse  termini,  543 — 4 

tenant  before  entry  cannot  mamtam  trespass,  544 
lease  for  years  determinable  on  dropping  of  lives,  ib, 

■yv,— VOL.  II,  ^  *■ 
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term — continued. 

lease  for  years  in  the  alternative  is  at  lessee's  option,  544 

lives  determinable  on  expiration  of,  ib. 

"months  "  where  term  is  for,  calendar  mouths  meant,  ib. 

option  of  determining  who  has,  ib. 
title  of  landlord  tenant  cannot  dispute  in  equity  or  at  law,  532—3 

but  must  show  that  his  interest  has  determined,  533 
underlease,  nature  of,  532 

so  construed  though  by  mistake  the  whole  term  is  granted,  ib. 
but  there  will  be  no  right  to  distrain  for  rent,  ib, 
usual  covenants,  what  are,  ib.     See  supra,  Aoeeembnts. 
void  and  defective,  873  et  se^.    I.  Power  to  lease. 

LAPSE. 

cesbuA  que  trust  predeceasing  testator,  1294 

child  or  issue  of  testator,  gifts  to  do  not  lapse,  1  Vict.  c.  26,  s.  33,  1295 
the  act  applies  only  to  cases  of  strict  lapse,  ib. 
not  to  gifts  to  children  as  a  class,  ib. 

child  being  dead  at  date  of  will  unimportant,  ih. 

issue  are  not  substituted  for  parent,  ib. 

same  issue  need  not  be  living  at  death  of  devisee  or  lagatee  and  testator,  ih. 
one  at  death  of  former,  and  another  at  death  of  latter,  sufficient,  ib. 

will  of  child  passes  property,  1295 — 6 

where  gift  is  to  children  as  designated  persons,  1295 
by  number  as  to  "  my  nine  children,"  ib. 
class  and  A. ,  where  gift  to,  1293. 
class,  where  gift  to,  designates  number,  1294 
common  attribute,  where  gift  is  to  class  not  possessing,  ih. 
contingency,  gift  to  persons  or  class  on,  ih. 

where  contingency  happens  before  testator's  death,  ib. 
contingency,  where  gift  to  A.,  and  gift  over  to  B.,  on,  1292 
creditors,  death  of,  to  whom  bequest  is  made  generally  does  not  cause,  ih. 
so  where  debts  proved  in  bankruptcy,  ib. 

where  debts  released,  general  rule  probably  applies,  ih. 
death  of  devisee  or  legatee  in  testator's  lifetime  causes,  1291 

even  where  devise  to  him  and  his  heirs  or  (before  1  Vict.  c.  26)  the  heirs 
of  his  body,  ib. 

so  where  there  is  an  appointment  under  power,  ih. 

so  where  to  person,  his  executors  or  administrators,  or  to  him  and  his  heirs 
or  representatives,  ib. 
debtor,  death  of,  to  whom  debt  bequeathed,  will  cause,  1292 
devisee  of  land  charged  with  payment  of  legacy,  death  of,  1291 
devisee,  lapse  on  death  of,  enures  for  benefit  of  residuary  devisee,  1295 

for  benefit  of  heirs  before,  1  Vict.  c.  26,  1294 — 5 
dispose  of,  where  gift  over  of  what  A.  should  not,  1292 
equally,  if  more  than  one,  where  gift  to  several  or  class,  no  lapse,  1294 
express  words  and  gift  over  necessary  to  exclude  lapse,  1291 

to  such  persons  as  A.  shall  appoint  and  in  default  to  his  next  of  kin,  ib. 
intestate,  if  wife  died,  where  gift  over  to  A. ,  1292 
issue  of  chHdreu  dying,  where  limitation  to,  1293 
joint  tenant  one  dying,  others  take  all,  1292 

life  interest  to  A.  where  followed  by  remainder  to  B.  or  his  representatives,  ib. 
mere  declaration  that  gift  shall  not  lapse  does  not  prevent,  1291 — 2 

gift  to  A.  his  executors  or  administrators  after  declaration  sufficient,  H. 
uame,  gifts  of  whole  to  persons  as  tenants  in  common  by,  1293 
named  persons  or  a  class,  where  gift  to,  1293 
nomination,  where  gift  to  certain  persons,  ib. 
personalty  bequeathed  to  A.  or  his  heirs,  does  uot,  1293 

seeus  where  words  "  executors  "  or  "personal  representatives,"  ib. 
proportion  or  share,  where  gift  of  to  each  of  a  class,  1293 
releases  the  land  from  sum  due  to  him,  where  condition  that  devisee,  1294 
revocation  of  gift  as  to  some,  others  take  the  whole,  1292—3 
"settled,"  where  share  of  each  female  to  be,  1293—4 
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settlement,  where  share  of  one  ohUd  directed  to  be  subject  to  trusts  of,  1295 
survivors,  where  gift  to  class  and  if  any  die  without  leaving  issue  to,  no 
lapse,  1294  * 

where  gift  to  A.  and  heirs  of  his  body,  and  if  no  issue  to  B. ,  ib. 
tail  or  quasi  tail,  devise  in  where,  no  lapse,  1  Vict.  o.  26,  s.  32,  1295 
tenants  in  common,  where  gift  to  class  at  fixed  time,  as,  1293 

where  gift  to  some  by  name,  ib. 
trustee  dying  before  testator,  1294 

where  testator  refers  to  decease  of  himself  and  A.,  1292 
"  vest  interest  to  on  execution  of  will  "  does  not  prevent,  1291 

LEASEHOLDS.    See  Landlord  and  Tenant,  Lease,  Renewable  Leaseholds, 
Terms  of  Years. 
legatee  of  takes  cum  onere,  1334.     T.  Legacies  (specific), 
mortgage  of,  702 

LECTURES,  COPYRIGHT  IN,  130.    I.  Copyright. 

LEGACIES, 

abatement  of,  1340—2 

annuities  and  legacies,  charged  on  real  estate,  abate  rateably,  1341 
appropriation  of  particular  fund,  effect  of,  1340 

when  without  legatee's  consent,  1341 
charitable  legacies  must  abate  rateably,  ib. 
children,  legacies  to  abate  with  others,  ib. 
deferred,  one  being,  others  have  no  privilege  from,  1342 
demonstrative  do  not  abate  with  general  legacies,  1.341 — 2 

unless  they  come  on  general  personal  estate,  ib. 
devastavit,  where  executor  has  committed,  1340 

direction  to  pay  immediately  or  out  of  first  monies  no  privilege,  1341 — 2 
to  pay  in  full,  or  at  all  events,  gives  privilege,  1342 
others  must  abate  for  it,  if  necessary,  ib. 
executor  legatee  must  abate  rateably,  1341 
general  annuities  charged  on  personal  estate  abate  rateably,  ib. 

ascertainment  of  their  value,  ib. 
residue  first  liable  for  legacies,  1340 
residue,  when  insufScient,  pecuniary  legacies  abate,  1341 
specific  do  not  abate  with  general,  1341 — 2 
specific  legatees  of  a  particular  fund  may  abate  inter  se,  1342 

so  where  fund  appointed  by  wiU  under  a  power,  ib. 
specifically  given  fund,  where  debts  and  legacies  payable  out  of,  1341 
surplus,  further  legacies  given  on  account  of,  priorities  between,  1342 
value,  legacies  given  for,  do  not  abate  with  ordinary  ones,  1341 
for  release  of  debt  or  in  satisfaction  of  dower,  ib. 
debt  or  right  to  dower  must  exist  at  death,  ib. 
Dower  Act  (3  &  4  Will.  4,  c.  105)  does  not  afiect  this  rule,  ib. 
where  bequest  to  pay  debts  of  third  person,  ib. 
where  debtors  have  received  composition,  ib. 
wife,  her  legacy  abates  with  others,  ib. 
ademption  of,  rule  as  to,  does  not  apply  to  demonstrative  or  pecuniary,  1340 
ademption  of,  specific,  legacies, 

debentures,  conversion  of  into  stock,  is,  1338 
freeholds,  disposal  of,  causes,  1340 
fund,  alteration  of,  by  statute  is,  1338 
fund,  change  of  by  agent  without  authority  is  not,  ii. 
fund,  change  of  by  railway  company  is  not,  ib. 
goods  in  a  particular  place,  when  bequeathed,  removal  causes,  1339 
bequest  of  furniture  at  A.  to  pay  debts,  removal,  ib. 
bequest  of  goods  on  board  ship,  ib. 

removal  for  use,  repair,  custody,  or  preservation,  is  not,  ib. 
wrongful  removal,  is  not,  ib. 
insane  testator,  wrongful  act  of  others  does  not  cause,  ib. 
sale  of  shares  by  the  court,  causes,  1339 — 40 

a  F  2 
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ademption  of,  specific,  legacies — oontiniied. 
iasuraDoe-mouey,  legatees  have  no  claim  to,  if  Are,  1339 
interest,  when  bequeathed,  receipt  of  subsequent,  will  not  cause,  ib. 
leaseholds,  disposal  of,  is,  1340 
mortgage  debt,  when  bequeathed,  paymeat  of,  is,  1338 

though  lent  on  other  mortgage  or  placed  to  separate  account,  1339 

unless  expressly  directed  to  the  contrary,  ib. 

voluntary  and  compulsory  paymeat  alike,  ib . 
mortgage  of  stock  is  not,  1338 
parol  evidence,  admissibility  of,  1340 
preference  shares,  sale  of,  is,  1339 
re-acquisition,  effect  of,  1340 
specific  bequests  not  invariably  subject  to,  1331 
stock  sold  proceeds  invested  in  other  securities,  1338 
subject-matter,  non-existence  of  at  testator's  death  causes,  ib. 
transfer  of  fund  from  trustee  to  name  of  testator  is  not,  1338 

assent  of  executor,  1343 

bequest  to  one  for  life,  with  remainder  over,  ib, 
assent  to  either  is  in  general  to  the  other,  ib. 
where  executor  is  tenant  for  life,  ib. 

express  or  implied,  ma,y  be,  ib. 

implied  from  act  acknowledging  legatee's  right,  ib. 

necessary  to  perfect  title  of  legatee,  1342 

one  of  several  executors  to  his  own  legacy  good,  ib. 

payment  of  duty  on  residue,  1343 
of  interest  by  executor,  ib. 
of  legacy  out  of  executor's  money,  effect,  ib. 

trust  legacy,  assent  makes  executor  trustee,  ib. 
classification  of  general,  specific,  demonstrative,  1329 
creditors,  when  given  to,  933 
debtors,  when  given  to,  1345 

debt,  bequest  of,  is  a  legacy  and  debt  is  assets,  1345 

duty  is  payable  on  release  of  debt  by  will,  ib. 

release  of  debt,  legacy  to  debtor  of  debt  is  not,  ib. 

right  of  retainer  lost  by  debtor's  bankruptcy,  ii. 

Statute  of  Zdmitaticms,  dehihs,ried.  Toy  ma.y  he  TeUinei,  ib. 

sum  lent,  direction  to  deduct  from  legacy,  interest  on  runs  from  death  of 
testator,  ib. 
debtors,  when  given  to  wives  of,  right  of  retainer,  ib. 
debts  and  legacies  coupled  in  one  charge,  1414 
debts  must  be  paid  before  legacies,  257 

demonstrative : 

ademption,  not  liable  to,  1329 

capital  employed  in  business,  bequest  of  share  of,  is,  1333 

charged  on  property,  legacies,  are,  ib. 

general,  as  being  definite  sums,  not  fund  itself,  1329 

income  of  subject-matter  does  not  follow  bequest,  1333 

monies  due  on  bond  or  other  security,  generally  are,  ib. 
unless  when  part  of  a  specific  debt,  ib. 

mortgage,  bequests  of  money  now  out  on,  generally  are,  ib. 

nature  of,  1329 

particular  securities,  money  now  vested  in,  generally  are,  1333 

particular  stock,  bequest  of  a  sum  out  of  or  from  is,  ib. 

payable  out  of  property,  legacies  generally  are,  ib. 

property  out  of  which  given,  failing,  legacy  does  not  fail,  1329,  1333 

specific,  as  being  out  of  specific  fund,  1329 
duty,  when  given  free  from,  infra  (free  of  duty). 

is  payable  when  sale  under  an  imperative  trust  for  sale,  109,  1 147 

not  payable  where  there  is  a  mere  power  of  sale,  109 
election,  where  legacy  is  to  purchase  something,  1334 — 5 

where  discretionary  power  in  trustees,  1334 
executors  may  dispose  of  property  bequeathed,  1342 
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executor,  when  given  to: 
annexed  to  office,  bequests  usually  are,  1344 

annuity,  to  trustee  discharging  duties,  ceases  when  duties  end,  1345 
duties  of  executor  must  generally  be  undertaken,  1344 

inability  to  do  so  no  excuse,  ih. 

residue,  in  cases  of  bequest  of,  whether  rule  applies,  ib. 
gi-atitude,  respect,  friendship,  when  given  as  a  mark  of,  ib. 
naming  makes  no  difference,  ib. 

parol  evidence  admissible  to  rebut  presumption,  senible,  ib. 
power  of  attorney,  executor  abroad  sending  over,  1345 
probate,  death  of  executor  before,  but  who  has  acted,  is  suffioieut,  1344  — 
renunciation,  proof  after,  entitles  to  legacy,  1345 
tenant  for  life,  after  death  of,  1344 
unequal  in  amount,  when  legacies  to  several  are,  ib, 
failure  of,  when  charged  on  land, 
residuary  devisee,  whether  he  takes  benefit  of  failure,  qu.,  1351 
sink  for  benefit  of  devisee  and  his  heirs,  apart  from  1  Vict.  o.  26,  1351 

immaterial  in  what  way  failure  arises,  ib. 

when  given  in  mortmain,  ib. 

when  given  to  A.  for  life,  remainder  to  children,  ib. 

when  no  object  named,  ib. 

where  contingent  and  contingency  does  not  happen,  th. 
effect  of  Wills  Act,  ib. 
failure  of,  when  exceptions  out  of  land, 

"  heir,"  if  case  not  under  1  Vict.  c.  26,  benefits  by,  1352 
residuary  devisee  under  1  Vict.  c.  26,  benefits  by,  ib. 
failure  of,  when  not  charged  on  land, 

next  of  kin,  benefits  by,  where  no  residuary  legatee,  ib. 

or  residue  lapses,  ib. 
particular  residuary  legatee,  where  there  is,  ib. 
residuary  legatee  benefits  by,  ib. 
substitute  legatee,  where  residuary  legatee  takes  as  ib. 

following  and  refunding,  1347—8 
creditor  can  generally  compel  legatee  to  refund,  1347 
unless  where  legacy  settled  on  marriage,  semble,  ib. 
or  purchased  for  value  without  notice,  scmblc,  ib. 
executor  paying  voluntarily  cannot  compel  legatee  to  refund,  ib. 
unless  paid  under  compulsion  of  decree,  or  under  mistake  of  facts, 

debts  afterwards  appear,  ib. 
where  with  notice  of  remote  contingent  liability,  lb. 
legatee,  unpaid,  cannot  compel  paid  legatee  to  refund,  ib. 
unless  assets  originally  insufficient,  ib. 
remedy  first  against  executor,  ib. 
residuary  legatees,  next  of  kin  equities  between,  1347—8 

tiei  of  duty: 

"all  the  legacies  to  be  paid  "  includes  specific  legacies,  1346 
"  clear,"  when  bequest  is  to  be,  it  generally  is,  1345 
intention  may  be  inferred  from  other  than  express  words,  ib. 

"  free  of  expense,"  or  "  charge  "  or  "  liability,"  ib. 

"  without  deduction,"  ib. 
residue,  subject  to  duty  proving  insufficient,  1346 

general ; 
descriptive  generally  of  stock  as  meaning  money  value  of,  1330 — 

so  much  stock,  consols,  &c.,  1331 
money,  e.g.  (£500),  specified  bonds,  bequest  of  so  much,  1330 
nature  of,  1329 

particular  object  expressed,  which  fails,  1329,  1330,  1334 
stock,  bequest  of  money  out  of,  is,  1330 
sums  of  money,  legacies  of,  are,  1329 

although  particular  purpose  expressed,  ib, 

unless  the  money  can  be  identified,  ib, 
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interest  on,  1348 — 51 

charged  on  land,  where  legacy  ia,  1348 
children,  when  given  to, 

class,  maintenance  allowed  where  bequest  to,  1350 
provided  chances  equal,  ib. 

consent  of  legatees  over,  as  to  maintenance,  ib. 

contingent,  interest  given  although  legacy  is,  1349 

contingent  legacy,  income  not  applicable  unless  it  will  go  with  capital 
vestmg,  1350 

Conveyancing  Act,  1881,  as  to,  652 — 3 

direction  of  testator  as  to  maintenance,  il. 

does  not  apply  to  grandchildren, 
nephews  and  nieces,  &c.,  1350 
unless  testator  in  loco  parentis,  and  legatees  not  adult,  ib. 

father  of  legatee,  when  able  to  maintain  his  child,  ib. 

father,  where  interest  expressly  given  to,  ib. 
debt,  where  legacy  given  in  satisfaction  of,  1348 
feme  covert,  where  legacies  by  will  of,  under  power,  1349 
general  legacies,  year  after  death,  though  cannot  be  paid,  ib. 

accruing  during  the  year  benelits  residue,  ib. 
given  by  testator,  runs  from  his  death,  1348 

where  for  maintenance,  ib. 
investment,  where  direction  as  to,  1349 
payment,  runs  from  time  of,  directed  by  testator,  ib. 

although  no  funds  then  available,  ib. 

not  before,  though  legacy  vested,  ib. 
unless  expressly  given,  or  clearly  intended,  or  bequest  is  of  a  residue, 
ib.  _ 

residue,  when  interest  on  contingent  legacy  falls  into,  1350 

residue  itself  contingent,  1350 — 1 
reversion  falling  in,  legacies  to  be  paid  on,  1349 
sale  of  land,  legacy  payable  out  of  proceeds  of,  1348 — 9 
specific  legacies,  interest  or  income,  from  death,  1348 
stock,  where  general  legacy  of,  1349 

termination  of  legal  proceedings,  &c. ,  legacy  given  after,  ib. 
testator,  if  fixed  by,  runs  from  that  time,  1348 
vested,  where  legacy  is,  subject  to  being  divested,  1351 
widow  of  testator,  allowance  of  interest  for  maintenance  not  given,  1350 
limitation  to  right  to  recover,  596.    I.  Limitations,  Statute  of  (legacies). 

payment  of,  receipt  for,  1343 

adult  can  give  receipt  for  legacy  to  himself  and  infants,  ii. 
charity,  when  given  to,  1344 
contingency,  legacy  dependent  upon,  1346 

shares  accruing  by  the  death  of  another,  ib. 
contingency,  legacy  given  to  one,  then  to  another  ou,  ib. 
disclaimer  of  one  legacy,  effect  of,  1347 
infant,  when  given  to,  payment  to  him  bad,  ib. 

acquiescence  by  in  payment  to  parent  or  guardian  after  majority,  1343 

Bank  of  England,  legacy  may  be  paid  into,  ib, 
does  not  make  infant  ward  of  court,  ib. 

of  age  according  to  domicil,  payment  to  him  good,  ib. 

of  age  here,  payment  good,  though  an  infant  by  domicil,  ib. 

parent  or  guardian,  payment  to  bad,  ib. 
unless  direction  for  in  wiU,  ib. 

to  guardian  proper,  by  law  of  infant's  domicil,  bad,  ib. 
ZimitcUions,  as  to  Statute  of, 

between  creditors  and  legatees,  1346—7 

between  legatees  and  residuary  legatees,  1347 
hmatic,  when  given  to,  1344 

committee,  payment  to,  is  good,  ib. 

lunatic,  payment  to,  without  knowledge  of  his  lunacy,  69 
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payment  of,  receipt  for — continued. 
married  woman,  when  given  to,  payment  to  formerly  bad,  1343 
unless  given  to  separate  use  or  she  had  authority,  1343—4 
See  now  I.  Married  Women's  Pkoperty  Acts. 
money  of  another  country,  where  legacy  given  in,  1346 
one  year  after  testator's  death,  must  be  made,  in  general,  ib. 

may  be  made  by  executors  before,  ib. 
personal  chattels,  to  one  for  life  remainder  to  another,  ib. 
release  by  legatee,  eflfeot  of,  1347 

vested,  where  legacy  is,  but  legatee  dies  before  payable,  134G 
where  there  is  a  gift  over  on  his  dying  under  age,  ib. 

repetition  of,  in  different  testamentary  papers,  1335 

additional,  effect  of  testator  declaring  some  legacies  to  be,  1337 

appointment  of  sum  and  gift  of  same  sum  out  of  assets,  1336 

charged  on  land,  where  first  legacy  is,  1338 

chattel,  repeated  gifts  of  same,  are  single,  1336 

codicils  attached  to  duplicate  wills,  legacies  given  by,  ib. 

copy,  where  one  instrument  is,  of  another,  1337 

both  executed  on  same  day  and  referred  to  as  one,  ib. 
cumulative,  two  legacies  given  simpliciter  are,  1335 

whether  of  equal  or  unequal  amount,  1335 — 6 
cumulative,  two  legacies  with  different  incidents  are,  1336 
events  showing  intention  as  to,  1336 — 7 

by  will  to  after-born  children,  by  codicil  to  them  by  name,  1337 
"  instead  of  "  another,  effect  of  legacy  being  given,  ib. 
legacy  duty,  where  first  legacy  given  exempt  from,  1338 
motive  assigned,  same  for  two  legacies  of  equal  amount,  1336 

two  gifts  to  a  servant,  force  of  word,  ib. 
motive  assigned,  same  for  two  legacies  of  unequal  amount,  ib. 
parol  evidence  of  intention  and  declarations  inadmissible,  1337 
particular  fund,  where  first  legacy  payable  out  of,  1338 
reference  may  show  intention  of  substituting,  1336 
restrictions  on  original  generally  affect  substitutional  legacy,  1337 
same  amount,  two  legacies  of,  and  motive  given  for  one  only,  1336 
specific  chattel,  where  both  legacies  coupled  with  gift  of,  ib. 

repetition  of,  in  same  testamentary  paper,  1335 
decision  of  Probate  Court  conclusive  as  to  number  of  testamentary  papers, 

ib. 
one  paper  may  contain  distinct  testamentary  instruments,  ib. 
same  amount,  two  legacies  of,  to  same  person,  one  only  given,  ib. 

slight  differences  in  manner  immaterial,  ib. 

two  papers  proved  as  one  testamentary  instrument,  ib.  . 
unequal  amount,  two  legacies  of,  are  cumulative,  ih. 

unless  contrary  intention  appears,  ib. 

specific  : 
"all  my  personal  property,"  &o.,  bequest  of,  is  not,  1332 
annuities  payable  out  of  rent,  are,  1333 

apportioned,  where  property  is,  bequests  of  parts  are,  1333 — 4 
augmentation  when  subject-matter  capable  of,  1332 
bonds,  bequests  of  are,  1331 

caUs  on  shares  after  testator's  death,  legatee  pays,  1334 
calls,  unpaid  at  testator's  death,  must  be  paid  out  of  the  estate,  ib. 
charge  upon,  legatee  entitled  to  have  discharged,  ib. 

when  article  pledged,  ib. 
chattels  capable  of  being  identified,  bequest  of,  is,  1332 
consols,  bequest  of  part  of  sum  in,  is,  1330 
debts,  bequests  of,  are,  1331 
devise  of  land,  is,  1332 — 3 

evidence  as  to  property  admissible  to  show  whether  a  legacy  is,  1333 
general  personal  estate,  bequest  of,  is  not,  1332 
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inclination  of  Court  with  regard  to  oonstruotiou  of  legacies  as,  1329 
income  of  subject-matter  of,  follows  bequest,  1333 

secus,  as  to  demonstrative  legacy,  ib, 
interest  of  sum  in  the  funds,  bequest  of,  1330 
land,  legacies  exclusively  payable  out  of,  are,  1333 
leaseholds,  legatee  of,  takes  cum  onere,  1334 
money  accruing  out  of  estate  administered  in  Chancery,  1331 
mortgage  debts,  bequests  of,  are,  ib. 

nature  of — ^is  a  particular  subject-jnatter  intended  to  pass  in  sjjecie,  1329 
notes,  bequests  of,  are,  1331 
old  law,  specific  bequests  under  are  still  so,  1331 

under  1  Vict.  c.  26  will  speaks  from  death  as  to  property,  1289,  1331 
release  of  interest  on  debt,  is  specific  bequest  of  interest,  1330 
residuary  beqiiest  may  comprise  specific  bequest,  1332 
securities,  bequests  of,  generally  are,  1331 
selection,  right  of,  where  part  of  property  given,  1334 
shares,  bequest  of  so  many  out  of  other  shares,  is,  1330 
shares,  &c.,  bequests  of,  marking  the  very  corpus,  are,  ib. 

interest  of  "  aU  my  property  in  the  funds,"  ib. 

' '  invested  by  me  "  in  a  particular  company,  ib. 

"my  shares,"  ib. 

"my  stock,"  ib. 

so  much  "in"  "or  of"  "my  stock,"  i6. 

"standing  in  my  name,"  ib. 

which  "I  have"  in  a  particular  stock,  ii. 
shares,  legatee  of,  takes  all  benefits  from  possession  of,  1334 
stock,  part  of  larger  amount,  bequest  of,  is,  1330 

in  railway  company,  1331 
stock,  &o.,  bequeathed,  sold,  and  re-acquired,  1332 

where  identical  stock  repurchased,  question,  ib. 
tenant  for  life  and  remainderman,  equities  between,  1334 
term,  bequest  of,  is,  1333 
thing  must  belong  to  testator  at  his  death,  1332 

stock  directed  to  be  purchased,  ib. 
where  actually  pvirchased  but  not  transferred,  ib. 
trade,  bequest  of  money  invested  in,  may  be,  1331 

LEGAL  AND  EQUITABLE  ESTATES  AND  INTEEESTS, 
co-extensive,  when,  equitable  merges  in  legal,  197 
customary  equitable  estates,  descent  accordiag  to  custom,  197—  S 

but  where  executory  trust  only,  common  law  heir  takes,  198 
equitable  estate,  owner  of,  may  deal  with  property  without  intervention  of 

trustee,  197 
equitable  estates,  descent  in  same  way  as  legal  estates,  ib. 
equitable  estates,  in  equity,  what  legal  estates  are  at  law,  ib. 
"legal  estate,"  "equitable  estate,"  meaning  of,  ib. 

LEGAL  ASSETS, 
what  are,  263 

LEX  LOCI  OR  LEX  DOMICILII, 
where  wiUs  regulated  by,  1260 

LIEN  OF  PURCHASER, 
for  deposit,  1174 

LIGHT, 

right  to,  150,     I.  Easements. 
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LIMITATIONS,  STATUTES  OF.    See  Easements,  Partneeship,  p.  808. 

actions  of  account,  on  awards,  on  the  case,  non-specialty  debts,  six  years 
bar,  604—5 

acknowledgment,  in  respect  of,  605 

admissions  of  debt  due,  if  absolute,  is  sufficient,  606 

must  be  unqualified,  ib. 
admission  of  debt  coupled  with  denial  of  liability,  ib, 
conditional  promise  to  pay,  606 — 7 

when  time  begins  to  run  under,  607 
in  writing,  signed  by  party  or  agent,  606 
lost,  parol  evidence  of  it  may  be  given,  ib. 
must  contain  express  or  implied  promise  to  pay,  ib. 
Ijartnership  accounts,  ib.     See  T.  Partnership  (Accounts). 
promise  to  pay  what  should  be  found  due  on  unsettled  account  pending, 

ib. 
request  to  A.  to  send  iu  his  account,  607 
signature,  what  is  sufficient,  606 
to  whom  it  may  be  made,  607 
disability  of  plaintiff,  minority,  covertui-e,  lunacy,  six  years  after  it  has 

ceased,  604 
absence  beyond  seas  or  imprisonment,  no  further  time,  599,  604 
defendant's  absence  beyond  seas,  time  runs  from  return,  604 — 5 
equity,  rule  in,  as  to  time  barring  claims,  605 

stale  demands,  ib. 
fraud  concealed,  rule  since  Jtulicature  Act,  605 — 6 
part  payment  is  an  acknowledgment  and  takes  case  out  of  statute,  607 
after  action  brought,  not  sufficient,  ib. 
appropriation  of  payments,  608 

trust  money,  ib. 
by  agent,  acting  within  his  authority,  good,  607 — 8 
by  biU  or  note,  though  not  paid,  607 
in  goods,  ib. 

on  account  and  as  part  of  debt,  must  be,  ih. 
parol  acknowledgment  of,  sufiicieut,  608 
receipt  given  without  actual  payment,  607 
time  beginning  to  run  in  debtor's  lifetime,  605 

action  commenced  in  debtor's  lifetime,  ib. 

creditors  of  testator's  estate  against  paid  legatees,  1346 
tinte,  when  it  begins  to  run,  605 

bills  and  notes,  iii. 

contracts,  from  breach,  ib. 

credit,  sale  of  goods  on,  ib. 
trust-money,  person  borrowing  with  notice,  no  defence  against  ccskd  que 

trust,  608 
trustee,  and  cestui  que  trust,  statute  does  not  apply  between,  ib. 

married  woman's  separate  estate  vested  in  trustee,  statute  formerly  no 
bar  to  action  for  debts,  396 

now  would  be,  scnible,  ib.  add. 

arrears  of  rent  and  interest,  in  respect  of  money  charged  on  land  or  rent, 

or  legacy,  six  years  bar,  600 
acknowledgment,  takes  out  of  statute,  ib. 

to  person  entitled  or  his  agent,  ib. 

by  person  to  whom  payable  or  his  agent,  ih. 
acknowledgment,  tenant  for  life  making,  sufficient,  602 

by  mortgagor  where  there  are  several  mortgagees,  ib. 
annuity  charged  on  land  is  within,  600 

otherwise  3  person  or  charged  on  reversionary  interest,  ib, 

secured  by  deed,  ib. 

secured  by  trust  or  term,  ib. 
disability,  person  under,  no  exception  as  to,  602 
foreclosure  suit,  six  years'  arrears  recoverable,  601 

so  where  interest  mortgaged  is  reversionary,  ib. 
secus,  where  term  or  trust  created,  601 — 2 
judgment  creditor  is  an  incumbrancer  within  the  act,  60l 
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arrears  of  rent  and  interest,  &c. — continued, 
money  secured  ou  laud  and  by  specialty,  601 
mortgagee,  rights  of,  ib, 

mortgagee,  sale  by,  under  power  of  sale,  601 — 2 
part  payment  not  made  equivalent  to  acknowledgment,  602 
prior  incumbrancer  in  possession  within  one  year  before  action,  more  than 

six  years'  arrears  recoverable,  600 
tacking  arrears,  more  than  six  years'  arrears  recoverable,  601 

equities  of  redemption,  twenty  formerly,  now  twelve  years,  the  statutory  bar, 
593 

acknowledgment  to  any  of  several  mortgagors  sufficient,  ib, 

accounts  of  rents,  whether  keeping  sufficient,  595 

after  twenty  years  possession,  inoperative,  ib. 

by  agent  of  mortgagee,  whether  sufficient,  594 

by  devisee  in  tail  of  mortgagee,  595 

by  mortgagor  to  his  solicitor,  not  sufficient,  ib. 

by  one  of  several  mortgagees,  good  only  against  himself,  593 

by  one  of  several  mortgagees  on  a  joint  account,  ib. 

chancery,  answer  in,  held  sufficient,  595 

express,  it  need  not  be,  ib. 

must  be  to  mortgagor,  or  his  agent,  594 — 5 

to  stranger,  insufficient,  594 
adverse,  possession  of  mortgagee  must  be,  ib, 
assignment,  subject  to  equity  of  redemption,  ib, 
divided  parts  of  property,  redemption  of,  593 

old  rule,  593—4 
joint  account,  mortgage  on,  ib. 
mortgagee,  twelve  years'  possession  by,  bars  niortgagor,  593 

or  from  last  written  acknowledgment,  ib, 
mortgagor,  if  he  is  barred,  so  are  those  claiming  under  him,  594 
saving  clauses  of  act  in  cases  of  disability  do  not  apply  to  mortgagor,  595 
Welsh  mortgages,  594 
intestacy,  suits  against  administrator,  598 
provision  is  retrospective,  ib, 

land  and  rent,  twenty  formerly,  now  twelve  years,  the  statutory  bar,  572 

accrued,  when  right  deemed  to  have  first,  574 
deceased  person,  estate  of,  on  his  death,  ib. 
discontinuance  of  possession,  followed  by  actual  possession  of  another,  575 

meaning  of,  expression,  ib, 

receipt  of  rent,  ib, 
estate  conveyed,  on  conveyance,  574 — 5 
estate  iu  possession,  ou  dispossession,  574 
forfeiture  or  breach  of  condition,  when  incurred  or  broken,  575 
future  estates,  on  becoming  estates  in  possession,  ib, 
"future  estates  or  interests  "  include  executory  devises,  576 
"receipt  of  profits  of  land,"  meaning  of  phrase,  575 
surface,  possession  of,  is  primA  facie  possession  of  mines,  ib, 

unless  they  are  dissevered  iu  title,  ib. 
acknowledgment  of  title,  583 
after  statute  of  has  run,  inoperative,  ib, 
agent,  signature  by,  not  sufficient,  ib. 
by  deed,  has  relation  to  time  of  execution,  not  of  date,  ib. 
iu  writing,  to  person  entitled  or  his  agent,  ib. 

admission  by  answer  in  chancery,  sufficient,  ib. 

admission  of  rent  being  due,  is  sufficient,  ib. 
acquiescence,  591 
acts  do  not  interfere  with  doctrine  of  court  as  to,  ib. 
cestui  que  trust  having  reversionary  interest,  ib. 

where  the  purchase  is  by  his  trustee,  ib. 
implies  knowledge  of  rights  and  circumstances,  ib. 
mistake,  where  all  parties  are  under  common,  ib, 
undue  influence,  where  it  exists  there  can  be  no,  ib. 
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land  and  rent,  &c. — conthmcd. 
administrator,  claim  of,  from  wliat  time  it  dates,  570—80 
adverse  possession,  576 

devisable  interest  acquired  by  possession,  577 
right  inconsistent  with  will,  person  claiming  under  cannot  set  up,  lb. 
unless  property  does  not  pass  under  it,  ih. 
doctrine  abolished  by  3  &  4  Will.  4,  c.  27,  576 

cases  in  which  expression  may  still  be  used,  ib. 
occupation  and  cultivation  for  statutory  period,  ib. 
possession,     mere    without     acknowledgment    of     adverse    right    bars 

claimant,  ib. 
possession,  nature  of,  important,  577 
continual  claim  does  not  keep  right  alive,  r'82 
entry,  mere,  not  deemed  to  be,  ib. 

father,  &c.,  entry  by,  privid  facie-  on  behalf  of  child,  577 
son,  heir  in  tail  accounting  for  rents,  ib. 
trustees  entering  under  mistake,  ib. 
of  coparceners,  582 

of  joint  tenants,  tenants  in  common,  ib. 
of  younger  brother,  now  and  under  old  law,  583 
possession,  statutory,  necessary  to  maintain  action  of  ejectment,  577 
not  to  defend  such  action,  especially  against  a  mere  trespasser,  ib. 
requisites  of  possession  by  one  person  and  want  of  it  by  the  other,  576 
' '  breach  of  condition, "  meaning  of,  578 
church  property,  591 
adverse  possession  for  one  hundred  years  bars  right  to  advovvsou,  592 
advowsons,  three  incumbencies  or  sixty  years,  ib. 
ecclesiastical  benefice,  ib. 

remainderman  after  estate  tail,  ib. 
ecclesiastical  courts,  suits  in,  ib. 

tithes,  legacies,  ib. 
incumbencies,  ib. 
crown  lands,  adverse  possession  of  for  sixty  years  a  bar,  574 

so  lands  in  duchy  of  Cornwall,  ib. 
disabilities  (absence  beyond  seas,  formerly),  coverture,  infancy,  lunacy, 
584 
"beyond  seas,"  neither  Scotland,  Ireland,  nor  adjacent  islands  are,  ib. 
right  preserved  when  there  are  two,  ib. 
saving  clause  does  not  operate  beyond  thirty  years,  ib. 
six  years  allowed  from  termination  of,  ib. 

except  in  case  of  absence  beyond  seas,  ib. 
succession  of,  no  further  time  allowed  for,  ib. 
equitable  rights,  barred  as  if  they  had  been  legal  rights,  586 

rule  before  3  &  4  Will.  4,  c.  27,  ib. 
equity,  time  of  limitation  in,  same  as  at  law,  ib. 

express  trusts,  ib.  ,  „  «,  .  t,t-,i   .       „rr 

accrual  of  right,  not  till  conveyance  to  purchaser,  3  &  4  \\  Ul.  4,  u.  J7, 
586—7 
Judicature  Act,  1873,  s.  15  (2),  eflfect  of,  587,  588 

applies  equally  to  realty  and  personalty,  587 
purchaser  by  marriage  is  within  act,  588 
arrears  of  rent  or  interest,  589,  600 
cestui  que  trust  in  possession,  589 
meaning  of,  in  act  of  Will.  4,  ib. 
possession  gained  under,  ib. 
charge  of  debts  does  not  create,  587 

scciis,  devise  upon  trusts  to  pay  them,  ib. 
charge  secured  by  a  term,  as  to,  588       ,    ,    .    ^      ,         .-. 
charities,  time  no  bar  between  them  and  their  trustees,  o89 
but  is  between  them  and  purchasers  from  the  trustees,  ib. 
disability,  cestui  que  trust  under,  588 
former  rule  in  equity,  as  to,  587 
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land  and  rent,  &c. — continved. 
express  trusts — continued. 
legacy,  right  to,  when  an,  588 
meaning  of  term,  587 

trustee  must  have  estate  in  the  land,  ib. 
mistake  by  trustee  does  not  affect  rights  of  cestui  que  inist,  588 
mortgage  and  trust  for  sale  does  not  create  an,  ib. 
mortgagees,  first  and  subsequent,  no  express  trust  as  to  surplus  after  sale, 

588 
purchasers  for  value  with  notice.  Statute  of  Will,  i,  does  not  protect, 

588 
representatives  of  deceased  trustee,  liability  of,  for  his  breach  of  trust, 

589 
stale  demands  not  encouraged,  ib. 
strangers  and  cestui  que  trust,  587 
trustee  and  cestui  que  trust,  ib. 

vendor's  lien  for  unpaid  purchase-money  does  not  create  an,  588 
volunteers  claiming  under  trustee.  Statute  of  Will.  4,  does  not  protect, 

ib. 
37  &  38  Vict.  c.  57,  effect  of,  ib. 
"  forfeiture,"  meaning  of,  578 
fraud,  concealed,  590 

accrual  of  right,  when  fraud  might  have  been  discovered,  3  &  4  Will.  4, 

c.  27,  ib. 
family  settlement  set  aside  on  ground  of,  590 — 1 
laches  or  acquiescence,  there  must  be  no,  591 
mines,  owner  of  surface  secretly  working,  590 

purchaser  for  value,  contracting  through  agent  who  has  notice  of,  ib. 
reasonable  diligence  must  be  used  to  discover,  ib. 
unsound  mind,  procuring  execution  of  instrument  by  person  of,  591 
what  amounts  to,  590 — 1 
wrongful  entry,  mere,  not  within  act,  590 
heriots,  as  to,  573 

"land,"  definition  of,  3  &  4  Will.  4,  c.  27,  572 
lords  and  tenants  of  manor,  rights  of,  578 
' '  person  through  whom  another  person  is  said  to  claim, "  definition  of  phrase, 

3  &  4  Will.  4,  0.  27,  572—3 
remainderman  has  new  right  when   his    estate    comes    into   possession, 
578 
forfeiture  by  a  lessee  does  not  prejudice  this  right,  ib. 
"  rent,"  definition  of ,  3  &  4  Wia  4,  c.  27,  572 

whether  heriot  service  or  heriot  custom  within,  573 
"  rent "  means  estate  or  inheritance  distinct  from  the  land,  lb. 

but  sometimes  means  ordinary  rent,  ib. 
re-purchase,  contract  of,  right  under,  574 
reversioner  having  no  particular  estate,  578 
reversioner,  rights  of,  37  &  38  Vict.  c.  57,  s.  2,  578—9 
right  and  remedy  both  barred  after  statutory  period,  573 — 4 
same  person,  rights  of,  in  respect  of  estates  in  possession  and  reversion, 

579 
tenancy,  cases  of,  580 

lease  at  rent  less  than  twenty  shillings,  581 
where  lease  void  and  no  rent  received,  ib. 
lease  in  writing  at  rent  of  twenty  shillings  and  upwards,  ib, 

non-payment  of  rent  to  any  one,  section  does  not  apply,  ib, 
receipt  of  rent  to  be  deemed  receipt  of  profits,  581 — 2 
' '  receipt  of  profits  of  land, "  meaning  of  phrase,  582 
tenancy  at  will,  580 
mortgagor  or  cestui  que  trust  not  to  be  deemed  tenant  at  will,  ib. 

whether  applies  only  to  cases  of  express  trust,  ib, 
where  cestui  que  trust  can  be  tenant  at  wiU,  ib. 
where  mortgagor  can  be  tenant  at  will,  ib. 
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laud  and  rent,  &o. — continucil. 
tenancy,  oases  of — contiimcd. 
teuanoy  from  year  to  year,  580—1 
lease  must  pass  interest  of  lessors,  581 
non-payment  of  rent,  effect  of,  ib. 

to  mortgagor,  ib. 
"rent,"  where  means  "rent  charge,"  tJ. 
verbal  admission  by  tenant  that  he  is  paying  rent,  ih. 
tenant  in  taU,  585 

assurance  by,  not  barring  remainders,  ib. 

bar  by  non-entry  bars  issue  and  reversioners,  ih 

conveyance  by,  ib. 

discontinuance  of  possession  by,  ib. 

possession  under  wiU  of,  ib. 

time  after  which  claims  barred,  formerly  twenty  years,  now  twelve  years, 

57 1* 
"tithes"  means  tithes  as  between  parties  claiming  adverse  estates  in 
them,  ib. 

judgment  money  secured  by,  twenty  formerly,  now  twelve  years,  the  statu- 
tory bar,  596.     See  statutory  provisions  as  to  under  Mortgage,  infra. 

laud  or  rent,  money  charged  upon  or  payable  out  of,  twenty  formerly,  now 
twelve  years,  statutory  bar,  596.  See  statutory  provisions  as  to  under 
Mortgage,  infra. 

legacy,  twenty  formerly,  now  twelve  years,  statutory  bar,  ib.     See  statutory 
provisions  as  to  under  Mortgage,  infra . 
executor,  acknowledgment  by  one  of  two,  ib. 
personal  annuity  is,  ib. 
probate  is  notice  to  legatees,  ib. 
same  person  liable  to  pay  and  entitled  to  receive,  ib. 

lieu,  money  secured  by,  twenty  formerly,  now  twelve  years  statutory  bar 
See  statutory  provisions  as  to  under  Mortgage,  infra. 

mortgage  debts,  twenty  formerly,  now  twelve  years,  the  statutory  bar,  595 — 6. 
See  statutory  provisions,  infra. 
accruer  of  ' '  present  right "  to  reserve  same  to  person  capable  of  giving  a 
discharge,  596 

judgments,  laud  or  rent,  money  charged  on,  legacies,  liens,  mortgage  debts, 
statutory  provisions  as  to,  ib. 
acknowledgment  in  writing  takes  out  of  statute,  ib. 
acknowledgment  by  debtor  or  agent,  599 
by  solicitor  of  party  liable  if  there  is  evidence  of  agency,  ib. 
by  trustee  to  pay  debts,  ib. 
entry  in  books  of  party  receiving,  ib. 
recital  in  transfer  of  equity  of  redemption,  ib. 
indemnity  against  non-payment  of  mortgage,  action  to  recover,  596 
collateral  bond,  mortgage  debt  secured  by,  ib. 

disability,  absence  beyond  seas  or  imprisonment  gives  no  further  time,  ih. 
ejectment  and  foreclosure  by  mortgagee,  action  for,  as  to,  596 
creditor,  suit  by  one,  effect  of  on  rights  of  other  creditors,  597 
foreclosure  suit,  not  a  suit  for  recovery  of  money  charged  on  land,  ib. 
may  be  brought  within  twelve  years  from  last  payment  of  principal  or 
interest,  596 
such  payment  must  be  made  by  mortgagor  or  someone  bound  to  pay  on 

his  behalf,  596—7 
payment  of  interest  by  receiver  of  court,  597 
mortgagee  recovering,  when  mortgagor  would  be  barred,  1  Vict.  c.  28,  i'l. 
when  time  begins  to  run,  ib. 
part  payment  of  principal  or  payment  of  interest,  takes  out  of  statute,  596, 
598—9 
by  agent,  good,  599 
by  devisee  of  one  estate  charged  with  part,  ib. 
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provisions  as  to  judgments,  &o. — contimied. 
part  payment,  &o. — continued. 

by  receiver  in  chancery,  599 

money,  as  to  necessity  of  actual  payment  in,  ih. 

not  by  mere  stranger,  ib. 

receipt  of  rents  by  mortgagee  in  possession,  ib. 
personal  remedy  on  covenant  in  mortgage  deed  barred,  59G 
"  present  right  to  receive,"  meaning  of  phrase,  59S 

none,  where  there  are  prior  charges,  ib. 

specialties,  recognizances,  de1>t  for  rent  on  indenture  of  demise,  602 
acknowledgment  in  writing  by  party  liable  or  agent,   3  &  4  Will.  4, 

0.  42,  s.  5,  603 
or  by  part  payment,  ib. 

admission  of  debt,  simple,  ib. 

agent,  payment  by,  sufficient,  ih. 
assignee  of  equity  of  redemption  is  agent  of  mortgagor,  603 — i 

chancery,  by  answer  in,  603 

devisee  for  me  as  to  payment  by,  604 

"party  liable,"  interpretation  of  phrase,  ih 

party  making,  beyond  seas,  603 

person  entitled  under  disability  of  time,  ib. 

stranger,  as  to  payment  by,  604 

third  person,  when  made  to,  603 
covenant  by  husband  on  marriage  to  pay  sum  to  trustee,  ib. 
covenant  to  pay  at  a  particular  time,  ib. 
disabilities  of  persons  entitled,  ib. 

defendants  beyond  seas,  ib. 
India,  specialty  debts  in,  ih. 
mortgage  covenants,  twelve  years'  bar.  Act  of  1874,  ih. 

LIQUIDATED  DAMAGES  OR  PERSONALTY,  88.     L  Contracts. 

LIQUIDATORS, 

in  voluntary  winding  up,  488.     I.  Winding  up  of  Joint  Stock  Company, 
official,  481,  486.     I.  ib. 

LIS  PENDENS,  1144—5.    I.  Vendor  and  Purchaser. 

LIVERY, 

sale  of,  where  right  vested  in  Lord  Chancellor,  194 

LLOYDS  BONDS, 

what  are,  453.     I.  Joint  Stock  Companies  (Directors). 

LUNATICS, 

agreement  by  to  sell  property,  1034 

by,  the  other  party  ignorant  of  lunacy,  69 
election  by  the  court  on  behalf  of,  183 
executor  cannot  act  as,  251 
mortgage  by,  696 
payment  of  legacy  to  committee  of,  good,  1344 


MAINTENANCE, 

actions  in  respect  of,  88.     I.  Contracts. 

of  children,  ambiguous,  provisions  in  will  as  to,  965.     I.  Trusts. 

of  children.     (Sfec  Poktions  for  Younger  Children. 

infant  residing  out  of  jurisdiction,  655 
of  wife,  damages  settled  for,  ib. 
orders  for  out  of  wife's  property,  385 
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on  lease  is  part  of  title,  542 

on  particulars  of  sale  should  be  accurate,  1067 

MARRIAGE, 

by  means  of  false  declaration,  330.     I.  Husband  and  Wife, 
conditions  relating  to,  1233 — 9.     I.  Conditions  and  Contingencies. 
of  infant  ward  of  court,  324—6.     I.  Infants  Wai-ds  of  Court. 

■without  proper  consent,  330.     I.  Husband  aud  Wife. 
of  ward,  324—7.     I.  Infants  Wards  of  Court, 
settlement,  or  conveyance  in  fraud  of,  334 — 3.     I.  Settlement  or  Conveyance 

in  Fraud  of  Marriage, 
severance,  when,  of  wife's  cboses  in  action,  349,  504.     I.  Joint  Tenancy. 

MARRIAGE  ARTICLES.     See  Marriage  Settlements. 
additions  to,  or  omissions  from,  616 

agreements  in  fraud  of,  630 — 1.     See  Marriage  Settlements. 
ante-nuptial  settlement  purporting  to  be  in  pursuance  of,  615 
binding  thougli  not  followed  by  settlement,  616 
cross-remainders,  nature  of,  618 
defective  settlement  not  treated  as  executory,  615 

though  some  future  act  necessary,  ib. 
difference  between  articles  and  settlement,  ih. 
executed  trusts  in,  construed  as  legal  limitations  at  law,  616 
executory  trusts  in,  carried  into  effect  according  to  intention,  ib. 
followed  by  post-nuptial  settlement,  ib. 
form  of,  immaterial,  ib. 

penalties  for  non-performance,  jurisdiction  of  equity  not  excluded,  ib, 
perpetuities,  618—9 
powers,  usual,  direction  that  settlement  shall  contain,  619 

appointing  new  trustees,  powers  of,  ib. 

jointure,  power  to,  ib. 

leasing,  powers  of,  ib. 
recital  of,  where  they  cannot  be  produced,  eifect  of,  610 
settlement  contrary  to  agreement,  615 
Slielley's  Case,  rule  in,  application  of,  617 

Borough-EngUsh  lands,  ib. 

children  taking  as  tenants  in  common,  617 — 8 
as  joint  tenants,  618 

covenant  to  settle,  617 

daughters  taking  in  defaidt  of  sous,  ib. 

executory  trusts,  parent's  estate  tail  cut  down,  ib. 

gavelkind  lands,  ib. 

"  issue,"  where  word  is  used  instead  of  "heirs  of  the  body,"  ib. 

parent  taking  estate  tail  in  part  and  for  life  in  remainder,  ib. 

purchaser  without  notice,  as  to,  ib. 

ride  applies  to  articles,  and  settlement  in  pursuance  of,  ib. 

where  rule  does  not  apply,  ib. 
specific  performance  of,  619 

against  whom  enforced,  parties  or  representatives,  622 
mortgagees,  ib. 
purchasers  with  notice,  ib. 

but  not  purchasers  without  notice,  ih. 
volunteer,  ib. 

at  whose  instance,  all  within  marriage  consideration,  619 
husband  and  wife  and  their  issue,  ib. 
purchasers  for  value,  ib. 
volunteers,  as  to,  ib. 

articles  must  be  executed  in  toto,  or  not  at  all,  621 

certain  articles  must  be,  619 

children,  illegitimate,  limitation  in  favour  of,  620—1 
trusts  in  settlement  of  one,  for  benefit  of  others,  621 

children  may  enforce,  620 

children  of  former  marriage,  limitation  in  favour  of,  ib. 
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specific  performance  of — continued. 
husband  and  wife,  in  equity  simply  contracting  parties,  619 
non-performance  by  one  party  does  not  excuse  non-performance  by  another, 
621 
unless  made  a  condition  precedent,  621-  2 
relations,  husband  or  wife  cannot  be  purchasers  for,  621 
settlement,  form  of,  620 

joint  power  of  appointment  as  to  giving  to  husband  and  wife,  ib. 
stranger  becoming  purchaser,  rights  of,  iJ.  ^ 

voluntary  limitations  preceding  limitations  for  value,  621 
volunteers,  executory  agreement  in  favour  of,  620 
wife,  adultery  of,  no  bar  to  her  right  to  enforce,  ii. 

MARRIAGE  SETTLEMENTS, 

agreements  in  fraud  of,  set  aside,  630 

bonds  fraudulent,  ib. 

bonds  to  marry  or  pay  in  default,  631 

brocage  bonds,  void,  630 — 1        , 

party  to  may  be  relieved  though  privy  to  fraud,  830 
Banhruptcy  Act,  1883,  provisions  of,  292—3 

contract  made  in  consideration  of  marriage  for  future  s«ttlement  ou  settlor's 
wife  or  children,  629 

former  law  as  to  future  settlements,  630 

settlement,  &o. ,  made  to  defeat  or  delay  creditors,  629 

children,  interests  of,  under,  639.     I.  Portions  for  Younger  Children, 

settlements  of  personal  estate,  ib. 
advancement,  power  of,  641 — 2 

accumulation  claxise,  642,  652 

capital  applied  by  court  in  exercise  of,  642 

complete,  if  advancement  is,  it  enures  to  benefit  of  appointee,  641 

consent  to  by  tenant  for  life,  641 — 2 

marriage,  power  authorises  an  appointment  on,  641 

sons,  how  exercised  for,  ib. 

what  it  usually  authorises,  ib. 
hotchpot  clause,  640 

appointee  of  part  of  fund  shares  in  uuappointed  part,  ib. 
though  appointment  to  him  is  of  his  share,  ib. 
or  m  lieu  of  all  claims,  ib. 

appointee's  right  confined  to  his  appointed  share,- 16. 
unless  he  brings  it  into  hotchpot,  ib. 

life  interests  must  be  brought  in,  under,  ih. 

recital  that  appointor  desires  fund  to  be  equally  divided,  ib. 

reversionary  interests  must  be  brought  in,  under,  ib. 

separate  sums  settled  by  separate  deeds,  ib. 
maintenance  of  children  and  accumulation  clause.     Sec  I.  Portions  (main- 
tenance out  of), 
usual  provisions,  639 — 40 
settlements  of  real  estate,  642 
contingent  remainders,  trustees  to  preserve,  iJt. 
eldest  son,  limitations  in  tail,  642 — 3 

shifting  clause,  643.     See  Uses,  p.  1027. 

consideration,  marriage,  628,  655 
remainders,  not  supported  by,  655 

to  brothers,  nephews,  nieces,  &c.,  656 

to  children  of  future  marriage,  ib. 

to  next  of  kin,  ib. 

to  one  child  on  marriage  of  another,  ib. 
remainders,  supported  by,  655 

to  children  of  former  marriage,  656 

to  husband,  wife,  and  issue  only  in  general,  655—6 

to  illegitimate  child,  656 
second  marriage,  628 
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consideration,  marriage — continued. 

settlement  not  followed  by  marriage,  628 

valuable,  it  is  a,  ih. 

voluntary  bond  settled  in  consideration  of  marriage,  ib. 

voluntary  remainder  followed  by  one  resting  on  good  consideration,  056 — 7 

constrnction  of,  672 

.acts  of  parties,  settlements  not  construed  by,  ib. 
coverture,  determination  of,  no  trusts  declared  after,  673 
income  for  wife's  separate  use,  no  trust  of  corpus,  ib. 
inconsistent  clauses  first  prevails,  ib. 

in  wUls,  the  last,  ib. 

reconciling,  "and"  read  "or,"  ib. 
intention,  equity  seeks  to  effectuate,  672 

in  favour  of  issue,  ib. 
operative  part  when  clear,  not  controlled  by  recital,  673 

ambiguous,  recital  may  be  referred  to,  ib. 
recital  introductory  to  covenant,  eflfect  given  to  widest  words,  674 
resulting  trust  for  settlor,  where  none  expressed,  673 
trusts,  where  none  declared,  property  goes  according  to  law,  672 — 3 

Covenants  in,  660 

policies  of  assurance,  covenants  as  to,  671 
bankruptcy  of  covenantor,  effect  of,  Hi. 
bonuses,  application  of,  ib. 
certain,  must  be,  as  to  amount,  &c. ,  ib. 
dropped  and  revived,  where  policy  is,  ib, 

husband,  life  of  becoming  uninsurable,  his  estate  liable  in  damages,  ih. 
husband  usually  covenants  to  effect,  il>. 
premiums,  wife  or  trustee  paying  has  lien  on  policy,  ib. 

trustees  paying,  entitled  to  be  repaid  with  interest,  ib. 
sale  of,  court  will  authorise,  if  coveuantor  cannot  keep  up,  ib. 
suicide  of  covenantor,  effect  of,  /''. 
trustees,  liability  of,  ib. 
to  leave  property,  669 

children,  to  leave  all  estate  to,  ib. 

covenantor  free  to  dispose  during  his  life,  669 — 70 
but  not  in  fraud  of  covenant,  670 
death  of  person  to  be  benefited  by  covenant,  effect  of,  ib. 
equal  shares,  covenant  to  leave  in,  (7>. 

husband,  trustees  retaining  his  interest  till  covenant  performed,  lb. 
proportion  of  property,  covenant  to  leave  a  particular,  ib. 
specific  sum,  covenant  to  leave,  669 

creates  a  specialty,  670 
to  wife  where  husband  dies  intestate,  669 

performance  and  satisfaction,  ili. 
to  purchase,  convey,  settle,  or  charge,  667 
after-acquired  estate,  covenant  to  charge,  668 
damages  for  breach  of  covenant,  measure  of,  669 

paid  to  owner  or  his  personal  representatives,  ib. 
future  time,  covenant  to  purchase,  &c.,  at,  no  lien,  667 
husband  advancing  part  of  purchase-money,  668 — 9 
parol  evidence,  admissible  to  prove  intention  to  purchase,  66S 
performed,  covenant  may  be  partially  at  different  times,  ib. 
presumption  of  intention  to  purchase,  when  it  arises,  ib. 

may  be  rebutted,  ib. 

where  trustees  are  to  purchase,  ib. 
purchased  property  must  be  of  kind  covenanted,  669 
satisfaction  of  covenant  by  lands  devolving  on  covenantee,  ib. 
to  settle  future-acquired  property,  operates  as  binding  agreement,  660 
further  assurance,  covenant  for,  implied  in  settlement,  Conveymiciiuj  Act, 

1881,  s.  73,  666 

W. — VOL.    II.  °   <^ 
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Covenants  in — contimied. 
to  settle  future-acquired  property,  &c. — continued. 
effect  of  the  Married  Women's  Property  Act,  1882,  363 — 4 
Limitations,  Statute  of,  when  it  begins  to  run,  666 
limited,  primd  facie  to  duration  of  coverture,  660 
property  bound  by,  662 

after  coverture,  property  accruing,  when  bound,  665 
appointment  property  subject  to  wife's,  not  within  covenant,  666 
"become  entitled,"  meaning  of  words,  662—3 
contingent  interests  at  time  of  marriage,  663 — 4 

vesting  after  wife's  death,  663,  664 
"during  said  intended  coverture,"  omission  of  words,  665 
estate  tail  not  within  covenant,  666 

future  devolution  of  property,  effect  of  words  indicating,  662 
husband,  property  bequeathed  by,  to  wife,  not  bound,  665 
joint  tenants,  property  vesting  in  husband  and  wife  as,  ib. 
judicial  separation,   property  acquired   by  wife  after,   as  feme  sole, 
ib. 
where  covenant  binds  both,  662 
legacy  by  father  to  daughter  who  predeceases  him,  664 — 5 
life  interests  or  income  not  within  covenant,  665 — 6 

unless  laid  up  as  capital,  ib. 
limitation  of  covenant  to  property  accruing  during  coverture,  664 
restrictions  in  covenant,  as  to  kind  of  property  or  title,  666 
value,  particular  covenant  applies  to  property  of,  665 
how  and  when  to  be  ascertained,  ib. 
succession.  Sec,  duties  and  costs,  deducting,  ib. 
vested  interests  at  time  of  marriage,  662 
wife,  as  to  property  purchased  by,  666 
tenants  for  life  entitled  to  wasting  property  in  specie,  ib. 

where  no  trust  for  conversion,  ib. 
trustees,  duty  of,  to  see  covenant  duly  performed,  665 

conversion  on  request,  666 
who  bound  by,  as  a  rule  only  covenantor,  660 
agreement  or  declaration,  662 

followed  by  covenant  by  one  only,  ib. 
husband,  covenant  by,  valid  against  his  assignees,  ib. 
husband,  covenant  of,  does  not  bind  wife,  661 

though  intention  to  bind  appears,  ib. 
wife,  covenant  by,  binds  her  separate  estate,  661 — 2 
wife's  reversionary  interest,  when  bound,  661 
to  settle  specific  lands,  667 
a  lien  on  them,  ib. 

so  covenant  as  to  application  of  rents,  ib. 
on  request  of  trustees,  ib. 
substituted  property  bound  by  covenant,  ib. 
tenant  in  tail,  covenant  by,  ib. 

cannot  be  enforced  against  remainderman,  ib, 
to  settle  estate  or  pay  sum  of  money,  no  lien,  ib. 
definition  of,  610 — 1 
executory,  in  pursuance  of  wills,  622 
construed  like  articles  in  general,  ib. 

in  articles  presumption  in  favour  of  issue,  ib. 
particular  settlements  directed  by  the  court,  624 
discretionary  power  in  trustees  to  settle,  625 
fimd  paid  without  settlement,  ib. 
husband  excluded,  where,  624 
imperative,  trust  to  settle,  whether  or  not,  625 
strict  settlement,  direction  for,  ib. 
wife,  power  of  appointment  given  to,  624 — 5 
perpetuities,  limitations  infringing  rule  against,  624 
Shelley's  Case,  rule  in,  application  of,  623 
equitable  and  legal  limitations,  623—4 
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executory— con  fimied. 
Shelley's  Case—conUmtcil. 

"issue"  more  flexible  tban  "heirs  of  the  body,"  624 
includes  daughters,  ib. 
sometimes  means  children,  ib. 
parent's  estate  not  necessarily  out  down,  623 
unless  such  intention  can  be  collected,  ib. 
perfected  settlement,  court  cannot  vary,  ib. 
testator  his  own  oonveyaucer,  ib. 
title,  settlement  of  estates  to  go  with,  624 
waste,  when  tenant  for  life  dispunishable  for  ib 
foreign  country,  settlement  on  person  domiciled  in,  626—7 
foreign  divorce,  effect  of  on  English  settlement,  627 
foreigners,  marriage  contract  made  between,  626—7 
future  property  of  wife,  settlement  gives  husband  no  right  to,  626 

unless  he  is  a  purchaser,  ib. 
husband,  insolvency  of,  629 
husband,  interest  of,  under,  635 
personal  estate,  generally  takes  a  life  interest  in,  ib. 
children,  provision  for,  on  bankruptcy  of  husband,  636.    Aud  sec  Vesting 

AND  DrVESTISG,  1243 
forfeiture  on  his  bankruptcy,  validity  of  clause,  635 
aflfeoting  husband's  property,  not  good,  ib. 

except  as  to  property  received  from  wife,  635 — 6 
affecting  wife's  property,  good,  635 
real  estate,  generally  takes  life  interest,  ih. 
lost  or  destroyed,  627 

marriage  not  solemnised,  fund  transferred  to  settlor,  611 
marriage,  valid,  necessary,  626 

post-nuptial  settlement,  distinction  between  aud,  611 
property  must  be  subject  to,  626 

reforming,  setting  aside,  and  varying,  674 
Chancery,  by  Court  of,  ib. 
adultery  of  wife  no  ground  for  rectification,  676 
costs,  where  no  one  to  blame  payable  out  settled  funds,  ih. 
declaration  in  decree,  rectification  by,  675 — 6 

or  by  striking  -n-ords  out  and  endorsing  decree,  676 
.     dissolution  of  marriage,  jurisdiction  of  court  to  deal  with  settled  pro- 
perty, ib. 
evidence  ou  which  rectification  sought,  674 

contemporaneous  or  anterior  to  deed,  it  should  be,  675 

may  consist  of  letters,  parol  evidence,  or  recitals,  674 
husband  acting  as  agent  for  wife  as  to  settlement,  675 
husband  solicitor  trust  for,  struck  out  on  evidence  of  wife,  ib. 

though  claiming  settlement  on  her  by  him,  ib. 
incumbrancers,  settlement  not  rectified  to  prejudice  of,  ib. 
intention,  where  contrary  to,  settlement  will  be  reformed,  674 

not  where  coui-t  asked  to  set  aside  in  toio,  ib. 
jurisdiction,   settlement  made  out  of  the,  whether  court  can  rectify, 

675 
laches,  must  be  none,  674 
mistake,  evidence  must  be  clear,  common  to  all  parties,  ib. 

what  can  be  rectified,  675 
mistake  or  fraud,  on  ground  of,  674 

anticipation,  clause  restraining,  struck  out,  675 

blanks  in  a  deed,  ib. 

heirs,  limitation  to,  inserted,  ib, 

hotchpot  clause  inserted,  ib. 

limitations  to  settlor  inserted,  ib. 

term  for  portions  altered  to  precede  estate  tail,  ib. 
protest,  settlement  must  not  have  been  executed  under,  674 
settlement  rectified  though  no  application  ou  ground  of  mistake,  675. 
volunteers,  as  against,  309 

5  G  2 
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reforming,  setting  aside,  and  varying — continued. 
Divorce  Court,  varying  by  22  &  23  Viet.  c.  61,  676 
abroad,  where  respondent  is,  but  has  had  notice,  ib. 
amount  allowed  to  husband,  wife  or  children  is  in  discretion  of  court,  ib. 
conduct  of  parties  taken  into  consideration,  676 — 7 

as  to  which,  judge  has  absolute  discretion,  677 
costs  of  obtaining  alteration  fall  on  co-respondent  if  he  has  to  pay  costs  of 

suit  for  dissolution,  678 
court  may  exercise  powers  though  there  are  no  children,  676 
guardian,  trusts  varied  at  instance  of,  678 

£usbandoommittingadulterymaybedeprivedofinterestundersettlement,677 
object  of  court  in  varying  settlement,  ib. 
petition  for  divorce  should  pray  alteration  of  settlement,  676 
prior  income,  order  cannot  affect,  678 
reviewing  and  altering  order  varying  settlement,  677 — 8 
settled  property,  court  may  make  orders  as  to,  676 
third  parties,  order  made  in  favour  of,  on  petition  for  variation,  678 
what  debts  within  section,  676 

wife,  dissolution  for  adultery  of,  interest  of  husband  not  affected,  677 
application  of  income,  payment  to  her,  ib. 

decree  nisi  obtained  by  husband,  wife  restrained  from  dealing  with 
settlement,  ib. 
requisites  of,  611 

Statute  of  Frauds,  s.  4,  ib. 

agreement  need  not  show  that  marriage  was  the  consideration,  612 
ante-nuptial  agreement,  parol,  as  to  property  actually  transferred,  614 

though  deed  declaring  trusts  is  post-nuptial,  ib. 
bond,  contract  may  be  in  form  of,  612 

connection,  there  must  be,  between  promise  and  consent,  612 — 3 
formal,  agreement  need  not  be,  612 

but  it  must  be  complete,  ib. 
fraud  takes  case  out  of,  613 
instructions  for  agreement,  insuiBcient,  ib. 

though  in  defendant's  handwriting,  ib. 
intention  or  desire,  mere  expression  of,  not  enough,  612 
letters,  contracts  may  be  in  form  of,  ib. 
though  written  to  a  third  party,  ib. 
where  lost,  contents  may  be  proved,  ih. 
part-performance  takes  case  out  of,  613 

acts  of,  as  well  as  contract  itself,  must  be  certain,  614 
acts  of,  must  be  unequivocal,  613 
after  or  before  marriage,  ib. 
by  whom  acts  of  must  be  done,  613 — 4 
marriage  is  not,  613 
post-nuptial  settlement  in  pursuance  of  verbal  ante-nuptial  settlement  not 

binding,  614 
promise  not  carried  out  inoperative,  613 

knowledge  of,  necessary,  ib. 
signature,  1057.     I.  Vendors  and  Purchasers  (The  Sale), 
revoked,  settlement  may  be,  before  marriage,  627 
after  marriage,  absolutely  binding,  ib. 
unless  there  is  a  mistake  which  can  be  rectified,  627,  674 
Scotch  deed,  how  construed,  627 
settlor,  who  may  he,  general  rale,  631 
infants,  ib.     See  Coxtbaots,  p.  69. 
consent  of  parents  or  guardians,  633 
consent  to  jointure  in  bar  of  dower  or  thirds,  ib. 
female,  settlement  by,  prior  to  18  &  19  Vict.  c.  43,  631—2 
bar  of  dower,  632 

personal  estate,  binding  as  to  what  would  vest  in  husband,  633.     See 
Husband  and  Wife. 
separate  or  reversionary  estate,  must  be  confirmed,  ib. 
confirmation,  what  amounts  to,  ib. 
if  not  confirmed,  wife  entitled  on  dissolution  of  marriage,  ib. 
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settlor,  who  may  be,  &c.— continued. 
iufaots — continued. 

female,  settlement  by,  &o. — continued. 
personal  estate  of  infant  ward,  court  can  bind,  633—4 
real  estate,  settlement  of,  not  binding  unless  confirmed  at  her  majority,  632 
by  deed  duly  acknowledged,  ib. 
husband  bound  until  confirmation,  ib. 
misrepresentations  by  wife,  ih. 
when  voluntary,  ib, 
share  under  Statute  of  Distributions,  wife  may  be  barred  of,  ih. 
male,  settlement  by,  inoperative  unless  under  statute,  infra,  634 
marryiug  adult  female,  bound  by  her  covenant,  ib. 
misrepresentations  as  to  age  by,  ib. 
settlement  by,  voluntary,  though  confirmed,  ib. 
real  estate  of,  court  cannot  bind  except  under  statute,  infra,  633 
18  &  19  Vict.  c.  43,  provisions  of,  634 
appointments  and  disentailing  deeds  void  if  infant  die  under  age,  ib. 
father  of  infants,  marriage  sanctioned  by,  634 — 5 

court  does  not  inquire  into  propriety  of  marriage,  ib. 
infants  may  make  valid  settlement,  634 
with  sanction  of  court,  ib. 

males  not  under  20  ;  females,  not  under  17,  ift. 
post-nuptial  settlement  of  infant's  property  may  be  made  under,  634,  633 
sanction  of  court  may  be  given  on  petition,  634 
wards  of  court,  635 
ultimate  limitation  in,  of  real  estate  to  settlor,  657 
dissolution  of  marriage,  rights  of  husband  and  wife  on,  659 
"  heir,"  limitation  of  personalty  to,  ib.     I.  WiUs  (heirs), 
legal  representatives,  trust  for,  ib. 
next  of  kiu,  trust  for,  658 — 9 

when  class  to  be  ascertained,  659 
personal  representatives,  trust  for,  ib. 

"unmariied,"  "  without  being  married,"  meaning  of,  657 — 8 
wife  illegitimate  and  without  next  of  kin,  659 
wife,  provision  for,  636 
jointure,  in  bar  of  dower,  636—7 
binds  wife  though  an  infant,  632 
by  agreement  between  husband  and  wife,  637 
by  husband  tenant  in  tail,  deed  not  enrolled,  ib. 
covenant  as  to  value  of,  638 
distrain,  covenant  that  wife  may,  ib. 
elopement  or  adultery  of  wife  no  bar,  637 — 8 
interest  not  allowed  on  arrears  of,  in  general,  638 
investments  representing  jointure  lands,  wife's  interest  in,  ib. 
release  of  jointure  lands  by  wife  to  enable  husband  to  mortgage,  ib. 

of  part  of  lands,  not  release  of  all,  ib. 
requisites  of  jointure,  637 

satisfaction  of,  when  devise  of  husband's  lands,  is,  638 
separate  use,  property  settled  to.    See  Separate  Use  and  Restkaint 

ON  Anticipation. 
title  deeds,  jointress  need  not  give  up  or  produce,  ib. 
unless  her  jointure  is  confirmed,  ib. 
pin-money,  nature  of,  639 
account  for,  not  carried  back  beyond  a  year,  ib. 
arrears  of,  wife  cannot,  as  a  rule,  claim  at  husband's  death,  ib. 
savings  out  of,  wife  is  entitled  to,  ib. 

MARRIED   WOMAN,  ,,,     ,.     ^,  .         •  .      .,= 

accepted  as  shareholder,  company  cannot  add  husband  s  name  to  register,  435 
agreement  by  to  seU,  1035.     I.  Vendor  and  Purchaser  (Vendor), 
as  to  appointing  her  executrix,  250.     I.  Executors. 
capacity  of  to  contract,  68.     I.  Contracts. 

cestui  que  trust,  not  responsible  for  breach  of  trust,  1007.     I.  Trusts, 
election  by,  181.     I.  Election. 
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lunatic,  278.     I.  Executors, 
may  be  trustee,  960.     I.  Trusts. 

payment  of  legacy  to,  by  executor,  1343 — i,     I.  Legacies, 
when  bound  by  husband's  compromise,   66.     I.  Compromise  of  legal  pro- 
ceedings. 


MARRIED  WOMEN'S  PROPERTY  ACTS.    &e  Husband  and  Wife. 

33  &  34  Viet.  c.  93  (1870),  37  &  38  Vict.  c.  60  (1874).     See  Act  of  1882,  infra. 
action  by  married  woman  in  her  own  name  for  separate  property  (s.  11),  358 
ante-nuptial  contracts  of  married  women  (s.  12),  ib. 
husband  not  liable  for,  ib. 

this  section  repealed  by  37  &  38  Vict.  c.  50,  336 
property  of  wife  liable  though  with  restraint  on  anticipation,  358 

Conveyancing  Act,  1881,  s.  39,  effect  of,  399 
wife  coidd  be  sued  alone,  358 
earnings  of  married  woman  (s.  1),  357 
fraud  of  creditors,  deposit  of  money  in  (s.  6),  353 
freehold,  copyhold,  customaryhold  property  descending  (s.  8),  ib. 
section  not  applicable  to  estate  tail,  ib. 

but  is  to  estate  pur  autre  me,  ib. 
whether  devolution  of  property  must  be  during  marriage,  359 
friendly,  building,  or  loan  society  property  in  (s.  5),  358 
funds,  property  in  the  (s.  3),  357 
joint  stock  company,  property  in  (s.  4),  ib. 

when  company  compelled  to  register  stock  in  her  name,  ib. 
parish,  liability  to  for  husband  and  children  (ss.  13,  14),  359 
personalty  or  money  accruing  during  marriage  (s.  7),  358 
policy  of  insurance  by  wife  for  her  separate  use  (s.  10),  ib. 
by  husband  in  trust  for  wife  or  wife  and  children,  ib. 
distribution  of  monies  received  under  such  policy,  ib. 
effect  of  s.  11  on  Bankruptcy  Act,  1869  (s.  91),  ib. 
questions,  between  hiisband  and  wife  as  to  property  (s.  9),  ib. 
savings  bank  deposits  (s.  2),  357 

45  &  46  Vict.  c.  75,  Act  of  1882  : 
after  act  property  acquired  is  separate  property  (s.  5),  361 
ante-nuptial  debts  and  liabilities  (s.  13),  363 

liability  of  husband  for  (s.  14),  ib. 

suits  for  ante-nuptial  liabiUties  (s.  15),  ib. 
capability  of  holding  property  and  contracting  as /««ie  sole  (s.  1),  360 — 1 
contracts  bind  separate  property  unless  contrary  shown,  360 
criminal  proceedings,  liability  of  wife  for  (s.  16),  363 
executrix  or  trustee  married  woman  (s.  18),  ib. 
fraudulent  investments  (s.  10),  362 
investments  in  names  of  married  women  and  in  person  or  persons  other 

than  husband  (ss.  8,  9),  ib, 
legal  representatives  of  married  woman  have  her  rights  and  subject  to  her 

liabilities  (s.  23),  363 
loans  by  wife  to  husband  (s.  3),  361 

parish,  liabilities  to  for  husband  and  children  (ss.  20,  21),  363 
policy  monies  (s.  11),  362 
power,  execution  of  general  (s.  4),  361 
property  held  as  feme  sole  (s.  2),  ib. 
protection  and  security  of  property  (s.  12),  362 
questions  between  husband  and  wife  as  to   property  to  be  decided  in 

summary  way  (s.  17),  363 
repeals  of  former  acts  (s.  22),  ib. 
Scotland,  act  shall  not  extend  to  (s,  26),  364 
settlements,  saving  as  to  existing  and  future  (s.  19),  363 
stock  deposits,  funds  in  banks,  &o.,  standing  in  wife's  name  at  commence- 
ment of  act  (s.  6),  361 

when  acquired  after  commencement  of  act  (s.  7),  361—2 
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MARSHALLINa,  375 

assets,  not  in  favour  of  charities,  57.     I.  Mortmain,  Statutes  of. 

between  purchased  estate  and  personal  property  of   purchaser,   1173.      I. 

Vendor  and  Purchaser 
doctrine  of,  applies  to  mortgages,  769.     I.  Mortgages. 

MELIORATING  WASTE,  1255.     I.  "Waste. 

MEMORANDUM  OF  ASSOCIATION,  416—7.     I.  Joiut  Stock  Companies. 

MERCHANTS, 

custom  of,  proved  by  merchants,  75. 

MERGER,  1430.     I.  Executory  devises. 

MERGER  OF  CHARGES  ON  PROPERTY. 

tenant  for  life  entitled  to  and  paying  off  charge,  683 
bond  debts,  tenant  for  life  paying  off,  ib. 

Limitations,  Statute  of  runs  against  owner  from  death  of,  684 
merging  security,  683—4 
presumption  of  does  not  arise,  on  his  paying  off  charge,  683 

even  though  he  is  remainderman  in  fee  or  in  tail,  ib. 

so  where  he  is  tenant  in  tail  restrained  from  alienating,  ib. 
tenant  in  fee  or  in  tail  entitled  to  and  paying  or  not  paying  off  charge,  681 
charge  may  be  kept  alive,  681 — 2 
charge  merges  in  fee  or  estate  tail,  681 

but  not  if  contrary  to  owner's  intention,  ib. 

rule  in  case  of  tenants  in  tail  applies  only  if  m  possession,  ib. 
devise  without  mentioning  charge,  682 

infant,  court  ordering  payment  of,  out  of  personal  estate  of,  683 
infant,  where  owner  is,  682 

lunatic,  where  owner  is,  presumption  of  merger,  ib. 
owner  subject  to  executory  devise  over,  paying  off  charge,  683 
parol  evidence  admissible  to  show  intention,  ii>. 
presumption  of  merger  arises  on  death  of  owner,  682 
presumption  of  merger  when  it  does  not  arise,  ib. 

when  it  would  let  in  encumbrances,  ib. 

when  owner  treats  charge  as  in  existence,  ib. 
release  of  terra  securing  charge,  ib. 
several  entitled,  any  may  keep  on  foot,  682 — 3 
tenant  in  fee  or  in  tail  in  possession  paying  off  charge,  683 

as  to  tenant  in  tail  in  remainder,  ib. 
tenant  in  tail  in  remainder,  681 

paying  off,  or  becoming  entitled  to  charge  without  any  act  on  his  own 
part,  ib. 

MERGER  OF  ESTATES  AND  INTERESTS, 
equitable  and  legal  estates,  679 

estate  in  fee  term  is  merged  in,  if  both  in  same  person,  ib. 
estates  must,  in  general,  be  in  same  right,  ib. 
estates  tail  in  copyholds,  may  merge  in  fee,  680 
estates  tail  in  freeholds  do  not  merge  m  fee,  ib. 

exceptions  from  rule,  ib. 
husband  and  wife,  estates  of,  ib. 
Jvdicature  Act,  1873,  s.  25,  ss.  4,  effect  of,  i&._ 
leases,  on  mergers  of,  reversion  preserved  against  sub-lessee,  ib. 
term  and  fee,  one  legal,  the  other  equitable,  679 

conveyance  of  one  to  trustee  prevents  merger,  ib. 
term  will  merge  in  reversionary  term,  680 
union  of  greater  and  less  estate  in  same  person,  merger  is,  6/9 
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MINES, 

leases  o£,  opened  and  unopened,  868 — 9.     I.  Power  to  Lease, 
mortgage  of,  rights  of  mortgagee  in  possession,  748.     I.  Mortgages, 
opening  and  working,  when  amounts  to  waste,  1251.     I.  Waste. 

MINING  COMPANIES,  415—6.     I.  Joint  Stock  Companies. 
525.    I.  Charging  Orders. 

MISAPPLICATION, 

of  trust    property  by  third  person,   when    executor    liable   for,    271.      I. 
Devastavit. 

MISREPRESENTATION, 

by  vendor,  95,  1178.    I.  Vendor  and  Purchaser  (completion,  rights  after), 
in  prospectus  of  company,  427 — 30.     I.  Joint  Stock  Company, 
on  sale  by  private  contract,  1059 — 60. 

MISTAKE,  97.     I.  Specific  Performance. 

and  ambiguity  in  objects  and  name,  1311.     I.  Wills, 

in  subject-matter,  1310.     I.  Wills, 
effect  of,  63,  64.     I.  Compromises  and  Family  Arrangements, 
in  particulars  of  sale,  1175 — 6.     I.  Vendor  and  Purchaser  (completion,  rights 

after), 
in  prospectus  of  company,  429.     I.  Joint  Stock  Companies  (prospectus), 
unilaterial,  1176.     I.  Vendor  and  Purchaser  (completion,  rights  after). 

MIXING  TESTATOR'S  MONEY  WITH  HIS  OWN, 
liability  of  executor  for,  272.     I.  Devastavit. 

MOLESTATION, 

covenant  against,  in  separation  deed,  403.     I.  Separation  deeds. 

MONEY  INTO  LAND, 

direction  for  conversion  of,  118.     I.  Conversion. 

MONEY  TO  BE  LAID  OUT  IN  LAND,  215.     I.  Estate  tail. 

MORTGAGE, 

bequests  of  money  out  on,  are  demonstrative,  1333.     I.  Legacies. 

directors  of  company  borrowing  on,  450.   I.  Joint  Stock  Companies  (Directors). 

effect  of,  in  discharging  vendor's  lien,  1172.     I.  Vendor  and  Purchaser. 

MORTGAGEE, 

executor  of  mortgagor,  264.     I.  Executors. 

is  purchaser  ^0  tanto,  1184.     I.  Vendor  and  Purchaser  (pleading  a  purchase). 

MORTGAGEES  AND  TRUSTEES, 
devises  by,  1353.     I.  Wills. 

MORTGAGES.     See  Bill   of   Sale,  Bdildino  Society,  Equity  of  Redemp- 
tion, Power  of  Salk. 

agreement  for  mortgage  not  enforced,  689 

by  husband,  343.     I.  Husband  and  Wife. 

choses  in  action.     See  Subject-matter  of  mortgages,  infra. 

commission,  stipulation  for,  when  valid,  689 

conditional  sale,  how  distinguished  from,  687 
expenses,  who  pays,  one  test  whether  mortgage  or  sale,  ib. 
receipts  of  money  by  mortgagee  as  interest,  ib. 
recognition  of  transaction  as  mortgage,  ib. 
reference  in  will  to  redemption  not  conclusive,  687 — 8 
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conditional  sale,  with  option  of  re-puroliase,  688 
convey,  agreement  to  on  nou-paymeut  of  money  advanced,  ib. 
copyholds.     Sec  Subject-matter  of  mortgages,  infra. 
costs,  without  contract,  no  right  to,  if  mortgage  goes  ofl',  689 
unless  mortgage  under  sanction  of  court,  689—90 
"  reasonable  costs,"  agreement  by  intended  mortgagee  to  pay,  689 
covenants,  benefit  of,  with  two  or  more  jointly,  731 
covenant  to  pay  mortgage  debt,  absence  of,  immaterial,  687 

covenants  and  provisions  in,  ib. 

attornment,  at  rent  equal  to  interest,  mortgagee  may  distrain,  735 
licence  to  distrain,  without,  attornment,  effect,  ib. 

not  transferable,  ib. 
mortgagee  retains  mortgagee's  rights  though  a  landlord,  ib. 
mortgagor  attorning  to  agent  or  receiver,  he  may  distrain,  ib. 
mortgagor  attorning  to  second  mortgagee  after  attorning  to  first,  ib. 
notice  to   quit,  before   ejectment,  &c.,  attornment  gives  no  right  to, 

semble,  ib. 
proceeds  of  distress  under  clause,  application  of,  ib. 
rent  must  be  real  not  sham,  ib. 

what  is  a  "  real "  rent,  ib. 
tenancy  from  year  to  year  created  by  clause,  ib. 
insure,  to,  733 

Conveyaiicing  Act,  1881,  s.  19  (i.),  (ii.),  power  given  to  mortgagee,  ib. 

amount  and  application  of  insurance  money,  s.  23,  734 

cases  in  which  statutory  power  excluded,  ib. 

subject  to  variation  in  deed  (2),  733 — 4 
mortgagee  could  not  formerly  insure  and  charge  premiums,  733 
interest,  to  pay,  731 

interest  payable  without  covenant,  732 
in  arrear,  covenant  that  it  shall  be  capitalised,  vaUd,  ib. 
increase  of,  agreement  for,  on  default  of,  punctual  payment  bad,  ib. 
interest,  agreement  to  convert  into  principal,  ib. 
judgment  recovered  for  sum  secured  by  covenant,  rate  of  interest,  733 

judgment   expressly  given   as  collateral  security  for   principal   and 
interest,  ib. 
less  than  agreed,  paid  by  mistalte,  732 — 3 
more  than  agreed  paid  by  mistake,  accomit  re-opened,  733 
on  money  properly  expended  by  mortgagee,  733,  749 
parol  agreement  to  take  less  rate  of,  732 
rate  of,  not  fixed,  5  per  cent. ,  ib. 
rate  of,  not  restrained  by  law,  ib. 

except  under  Pawnbroker's  Acts,  ib. 

unconscionable  bargains  still  relieved  against,  689,  732 
reduction  of,  agreement  to  take  less  rate  of,  732 
runs  from  day  to  day,  ib. 

simple,  only  recoverable  in  absence  of  agreement,  733 
waiver  bf  breach,  receipt  of,  is,  731 
where  none  payable,  733 
whether  mortgage  legal  or  equitable,  732 

unless  deposit  to  secure  debt  not  carrying  interest,  ib. 
principal  to  pay,  731 
misrecital  of  amount  not  binding  on  mortgagee,  ib. 
mortgage  debt,  covenant  not  to  call  in  for  certain  time,  ib. 
pay  off,  covenant  by  mortgagor  not  to,  within  certain  time,  732 
payable  by  instalments,  731 
payment  of  interests  and  performance  of  covenants  implied,  732 

corresponding  covenant  not  to  call  in,  ib, 
when  for  unreasonable  time,  ib. 
title  for,  are  unqualified,  734 
further  assurance,  ib. 

title  defective,  wheu  cured  enures  for  benefit  of  mortgagee,  ib. 
implied  in  mortgages  executed  since  Conveyancing  Act,  1881,  ib. 
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covenants  and  provisions  in — oontinup.d. 
title  for — continued. 
mortgagee  to  enter  and  take  chattels  after  default,  eifect  of,  734 — 5 
mortgagor  to  enjoy  premises  till  default,  effect  of,  734 
remaining  after  default,  ih 
deeds,  inspection  of,  mortgagee  formerly  not  bound  to  allow,  703 
under  Conveyancing  Act,  1881,  must,  ib. 
mortgage  iu  fee  entitled  to  without  grant,  ib. 

secus,  where  mortgage  for  term,  ib. 
provisions  as  to  custody,  execution,  production,  Conveyancing  Act,  1881, 
705 
stated  in  Vendor  and  Purchaser,  1167,  1169 
definition  of  mortgage,  686 

devolution  of  mortgage  and  debt,  744 

death  of  mortgagee,  his  personal  representatives  entitled  to  debt,  ib. 
equity  barred,  debt  is  extinguished  and  estate  becomes  transmissible,  ib. 

so  where  equity  is  purchased  by  mortgagee,  744 — 5 
estate  if  in  fee  formerly  devolved  on  heir  or  devisee  as  trustees,  744 

Gonveyaneiiig  Act,  1881,  s.  30,  estate  to  vest  in  personal  representatives, 

ib. 
Vendoi'  ajid  Ptorchaser  Act,  1874,  s.  4,  ib. 
personal  representatives  of  deceased  mortgagee  empowered  to  convey, 
ib. 
held  not  to  apply  to  transfer,  ib. 
right  to  security  in  general  follows  right  to  debt,  745 
but  on  bankruptcy  of  mortgagor  of  chattels  after  day  of  default,  chattels 
are  in  his  order  and  disposition,  ib. 
so  where  bankruptcy  is  before  day  of  default,  ib. 
devolution  of  estate.     See  Equity  of  Rbdemption. 

discharge  of,  reconveyance,  777 
actual  payment  necessary,  not  mere  payment  into  court,  ib. 
assignment  of  mortgage  debt,  mortgagee  was  not  bound  to  make,  778 
building  societies,  fines  secured  by  covenant  form  part  of  principal,  779 

mortgages  to,  effect  of  indorsed  receipt,  ib. 
Conveyancing  Act,  1881,  s.  15,  mortgagee  to  transfer  instead  of  reconveyiug, 

778 
Conveyancing  Act,  1882,  s.  12,  who  can  require  mortgagee  to  transfer,  ib. 

"  mortgagor  entitled  to  redeem,"  meaning  of,  ib. 

tenant  for  life  not  paying  interest  is  not  entitled,  ib. 
copyholds,  where  admittance  or  not,  ib. 
costs  incurred  by  mortgagee  in  enforcing  securities,  779 

administration  suit,  780 

attempted  sale  rendered  abortive  through  mortgagee's  default,  as  to, 
779—80 

mistake  by  mortgagee  as  to  amount  due,  780 

mortgagee  settling,  or  dealing  with  mortgage  money,  779 

refusal  by  mortgagee  of  tender  of  all  that  is  due,  effect  of,  780 
but  tender  must  be  made,  ib. 

several  mortgagees,  costs  added  to  their  securities,  ib. 

solicitor  mortgagee  acting  for  himself  in  redemption,  ib. 

vesting  order  on  account  of  lunacy  of  mortgagee's  heir,  ib. 
mortgagor,  when  compelled  to  pay,  ib. 
delivery  of  mortgage  deeds  does  not  cancel  debt,  779 
recitals,  reconveyance  with,  correct  or  with  none,  778 
reconveyance  by  representatives  of  deceased  mortgagor,  744 
reconveyance,  presumption  of,  779 
title-deeds,  mortgagee  not  bound  formerly  to  produce  until  paid,  780 

but  see  now  Conveyancing  Act,  1881,  s.  16,  703 

loss  of  by  mortgagee,  mortgagor  must  pay  mortgage  debt,  780 
is  entitled  to  indemnity  and  compensation,  780 — 1 
trusts  of  mortgage  debt  declared  by  mortgagee,  778 
ejectment.     See  Mortgagee,  rights,  &c. ,  of,  infra. 
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equitable,  690 
agreement  or  order  charging  debtor's  specific  funds,  694 
order  by  creditor  to  debtor  to  pay  sum  to  third  person,  ib. 
order  given  by  debtor  to  creditor  on  third  person,  ib. 
revocation  of  order,  ib. 
stamping  as  bill,  ib. 
agreement  to  give  mortgage  for  antecedent  debt,  690 
assignment,  equitable  of  money,  694 
by  deposit  of  title  deeds  or  copies  of  court  rolls,  690 

agreement  to  assign  securities  in  hands  of  third  person,  691 

to  deposit  future  conveyance,  ib. 
bankers,  deeds  deposited  with,  suljject  to  condition,  ib. 
costs,  deposit  with  solicitor  for  past,  valid,  692 

and  now  for  future  costs,  33  &  34  Vict.  c.  28,  692—3 
deposit  with  one  person  to  secure  advances  by  him  and  another,  692 
depositary  bound  by  trust  affecting  deeds,  693 

though  he  has  no  notice,  ib. 
depositary,  interest  of,  co-extensive  with  that  of  depositor,  ib. 
may  sub-mortgage  by  deposit,  ib. 

cannot  by  voluntary  gift  transfer  charge  by  delivery  of  deeds,  ib. 
depositor  acquiring  greater  interest,  it  is  bound,  ib. 
firms,  deposits  with,  future  members,  693 — 4 
foreclosure,  gives  right  of,  762 — 3,  692 
future  advances,  mortgage  by  deposit  may  be  extended  to  by  parol,  693 

seciis,  a  legal  mortgage,  ib. 
interest  at  4  per  cent.,  right  to,  given  by  equitable  mortgage,  692 
judgment  creditor  postponed  to  depositary,  693 
lease  of,  equitable  mortgagee  of,  not  liable  to  covenant,  ib. 
secus,  legal  mortgagee,  ib. 
deposit  of,  not  an  assignment,  semble,  ib. 
memorandum  controls  deposit,  691 
absence  of,  or  of  anything  said,  690 
no  costs  allowed  mortgagee,  in  bankruptcy,  ib. 
memorandum  of  deposit  without  deeds  creates  equitable  mortgage,  692 
must  be  with  person  advancing  money,  693 

order  to  one  mortgagee,  when  paid,  to  hand  deeds  to  another,  692 
parol  agreement  to  deposit  not  sufficient,  691 
parol  evidence  as  to  deposit  admissible,  ib. 
policies,  shares  or  share,  certificates,  deposit  of,  creates,  ib. 
possession  of  deeds  alone  not  suflBcient,  690 — 1 
power  of  attorney  to  pay  debt  out  of  rent,  693 
preparation  of  legal  mortgage,  deeds  left  for,  691 
priorities  between  depositaries,  692 

and  between  them  and  legal  mortgagee,  ib. 
priority,  depositary  has  over  prior  volunteer,  ib. 
property,  all  comprised  in  deeds,  primd  facie  bound,  ib. 

but  not  more,  though  so  stated,  ib. 
realty,  deeds  relating  to  realty,  fixtures  included,  691 
recital,  erroneous  of  deposit  without  deeds  creates  equitable  mortgage,  692 
solicitor  pledging  title  deeds  of  property  mortgaged  to  his  client,  691 
some  deeds,  deposit  of  creates  equitable  mortgage,  692 
by  express  charge,  690 
by  mortgage  subject  to  legal  mortgage,  ib. 
future  debt,  assignment  of  under  Judicature  Ad,  1873,  694 
equity  of  redemption,  686.     See  Equity  of  Redemption. 
equity  of  redemption,  sale  of,  with  right  of  re-purchase,  688 
existing  limitations  of  property,  not  altered  by,  686 
expectancies.     See  Subject- matter  or  Mortgages,  infra. 
factors'  goods.     See  ib.,  ib. 
fixtures.     See  ib.,  ib. 

foreclosure.     See  Mortgagee,  rights,  &c. ,  of,  infra. 
fraud  or  misrepresentation  of  mortgagor  or  mortgagee,  688 
freeholds.     See  Subjbct-mattee  op  Mortgages,  infra. 
fund  in  court.     See  ib.,  ib. 
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government  stock.     See  Subject-matteb  of  Mobtgages,  infra, 
immoral  purpose,  mortgage  obtained  for,  not  enforced,  689 
irredeemable,  cannot  be  made,  686 

"  once  a  mortgage  always  a  mortgage,"  ib. 

ttough  right  to  redeem  may  be  limited  in  deed,  ib. 

unless,  perhaps,  where  in  nature  of  family  settlement,  986 — 7 
leaseholds.     See  Subject-matter  of  Mortgages,  infra. 
lease  by  mortgagor  to  mortgagee  for  long  term,  set  aside,  689 
lease  by  mortgagor  or  mortgagee  in  possession.  Conveyancing  Act,  1881,  746 — 7 

agricultural  or  occupation,  twenty-one  years,  ib. 

building,  ninety-nine  years,  nominal  rent  for  five  years,  747 

contracts  may  be  enforced,  ib. 

counterpart  delivered  to  mortgagee  or  first  mortgagee,  ib. 
execution  of  lease  by  lessor,  evidence,  ib. 

rent  best  to  be  reserved,  ib. 

covenant  for  payment,  proviso  for  re-entry,  ib. 

to  take  effect  in  possession  not  later  than  twelve  months,  ib. 
legal,  equitable,  686 
mortgage-debt  when  specialty,  when  simple  contract,  687 

mortgagee  in  possession,  747 

account,  liable  to,  to  mortgagor  or  other  incumbrancers,  750 
accountable  for  what  he  might  or  ought  to  have  received,  748 — 9 
allowing  purchaser  from  him  to  take  possession  without  paying  rent,  748 
annual  rests,  directed  if  he  entered  when  no  interest  due,  750 
whether  he  be  in  actual  receipt  or  in  occupation,  ib. 
receipts  of  agents  treated  as  his  own,  ib. 

not  directed,  in  general,  if  arrears  when  he  entered,  ib. 
buildings,  must  not  pull  down,  749 

unless  quite  ruinous,  ib. 
defending  title,  allowed  expenses  of,  ib. 
ejectment,  he  could  bring,  748 
holding  over  after  he  is  fuUy  paid,  751 

charged  with  excess  received  and  interest  at  4  per  cent. ,  ib. 
improvements  lasting,  allowed  for  with  interest,  749 

t1  made  with  assent  or  acquiescence  of  mortgagor,  ii>. 
"improving  a  mortgagor  out  of  his  estate,"  ib. 
insurances,  allowed  for,  if  in  conformity  with  covenants,  ib. 

under  Conveyancing  Act,  1881,  733,  734 
"  just  allowances,"  what  included  in,  749 — 50 
lease  before  mortgage,  notice  to  tenants  to  pay  him  rents,  747 

after  mortgage,  the  mere  notice  wiU  not  make  him  landlord,  747 — 8 
leases,  could  not  alone  grant,  binding  on  mortgagor,  748 

under  Con/veyand^ig  Act,  1881,  746,  747.     I.  Leases,  supra. 
leases  of  mortgagor,  when  bound  by,  750 
mines,  mortgage  of,  mortgagee  to  work  them,  748 

is  entitled  to  interest  on  expenditure  in  working,  ib. 

may  open  if  security  insufficient,  ib. 
occupying,  must  pay  occupation  rent,  ib. 
receiver,  he  may  in  general  appoint,  ib. 

Conveyancing  Act,  1881,  752 
remaining  in,  after  principal  and  interest  paid,  ib. 
renewing  lease,  it  enures  for  mortgagor's  benefit,  750 

so  renewal  by  mortgagor  makes  lease  subject  to  mortgage,  ib. 
rent,  when  he  receives  cannot  charge  commission,  748 
repairs,  proper,  allowed  for,  749 

not  bound  to  lay  out  more  than  ia  necessary,  ib. 

notice  to  mortgagor  when  necessary,  ib. 
second  mortgagee   in    possession  has  no  charge  on  property  as  against 

first  mortgagee  for  preservation  and  improvement,  750 
speculation  with  the  property,  he  must  bear  loss  if  imsuccessful,  748 
timber,  may  cut  if  necessary  and  security  insufficient,  ib. 

Conveyancing  Act,  1881,  ib. 
under  value,  sale  at,  through  negligence,  chargeable  with  full  value,  749 
wilful  default,  when  accountable  for,  748 
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mortgagee,  rights  and  remedies  of,  753 
covenant,  action  on  payment  by  mortgagor  into  court,  753,  754 
ejectment,  notice  to  tenant,  when  and  when  not  necessary,  ib. 
foreclosure,  action  for,  759 
account,  in  taking,  between  first  and  second  mortgagees  and  mortgagor, 

effect  of  attornment  clause,  761 
assignment  of  debt  benefit  of  security  reserved,  eflfect  of,  759 
attending  to  pay  mortgage  debt,  receipt  not  forthcoming,  762 

fact  immaterial  if  no  tender  on  behalf  of  mortgagor,  ib. 
building  society  mortgage,  form  of  foreclosure  decree,  760 
collateral  securities,  realization  of  before  foreclosure,  762 
co-mortgagees,  one,  cannot  bring  action  for  foreclosure  against  the  others, 
760 
unless  acting  coUusively  with  mortgagor,  ib. 
consolidation  by  mortgagee  of  two  estates  from  same  mortgagor,  ib. 
conveyance  on  trust  to  sell  and  pay  off  no  foreclosure  decree,  ib. 

nor  where  one  of  several  mortgagors  is  abroad,  ib. 
Conveyancing  Act,  1881,  s.  2,  in  foreclosure  action  the  court  may  direct  a 
sale,  763 
priorities  of  incumbrancers,  ib. 
sale  on  request  of  mortgagee,  &c. ,  ib. 
section  does  not  extend  to  Ireland,  ib. 
security  for  costs,  ib. 
decree  for  successive  redemptions  and  foreclosures,  ih. 
sale  ordered  not  to  take  place  until  three  months  after  certificate,  ib. 
costs,  what  plaintiff  entitled  to,  760 
costs,  when  defendant  entitled  to,  761 
debenture  holders  not  entitled  to,  against  railway  company,  760 

secits  where  security  was  on  railway  shares  with  power  of  sale,  760 — 1 
deeds,  plaintiff  not  entitled  to,  subsequent  to  his  own  mortgage,  761 
devise  by  mortgagee  of  estate  as  money,  will  not  open  foreclosure,  762 
final  order  for,  unless  redemptiou  on  day  named,  759 
subject  to  decree  being  opened  in  certain  cases,  ib. 
final  order,  foreclosure  not  complete  till  making  of,  761 

not  against  mortgagor  if  rents  received  by  mortgagee  since  account,  ib. 
may  be  in  such  case  made  against  puisne  mortgagee,  ib. 
infant  heir,  decree  made  against  where  security  insufficient,  760 

ordered  to  convey  estate  on  attaining  twenty-one,  ib. 
mortgagee  may  bring  action  though  he  has  power  of  sale,  759 

and  though  in  part  paid,  ib. 
opening,  action  by  mortgagee  opens  foreclosure,  762 
parol  agreement  by  mortgagee  to  allow  redemption,  ib. 
part  only  of  debt,  foreclosure  action  could  not  be  brought  for,  ib. 

see  now  Conveyancing  Act,  1881,  762,  763 
prior  incumbrances,  plaintiff  must  offer  to  redeem,  759 
puisne  mortgagees,  several  being  defendants,  one  term  of  redemptiou  for 
all,  761 
but  not  in  absence  of  mortgagor,  ib. 
redemption  after  order  absolute  court  can  allow,  761 — 2 
though  mortgagee  has  sold  his  interest,  762 
mortgagor  entitled  to  six  months  for,  761 
sale,  instead  of  foreclosure,  power  of  court  to  order,  15  &  16  Vict.  c.  86, 
8.  48,  762 
repealed  by  Conveyancing  Act,  1881,  see  supra,  ib. 
stock,  reversionary  interest  in  foreclosure,  action  lies  for,  ib. 

second  mortgagee  not  compellable  to  give  up  deeds,  ib. 
subsequent  mortgagees,  though  not  parties  bound  by  decree,  761 
time,  extension  of  on  sufficieut  grounds,  ib. 

even  after  order  absolute  signed  and  enrolled,  ib. 
and  after  mortgagee  has  been  in  possession  under  decree  or  for  fraud,  ib. 
sale,  power  of.     See  I.  Power  of  Sale  in  Mortgages. 
mortgagees  and  mortgagors,  who  may  be, 
bankruptcy,  trustee  in,  mortgage  by  Bankruptcy  Acts,  1869,  1883,  698 
building  society.     See  Building  Society,  698,  and  I. 
executor  may  mortgage  with  power  of  sale,  696 
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mortgagees  and  mortgagors,  who  may  Tae— continued. 
executor  cannot  mortgage  testator's  assets  for  his  own  debt,  697 

but  he  may  mortgage  his  own  legacy,  ib. 
infant  mortgaging  reversionary  interest,  concealing  infancy,  696 
joint  mortgagees  or  trustees,  joint  account  in  equity,  697 
money  on  joint  account  or  mortgage  to  several  jointly  is  deemed  to  be  on 

joint  account,  Conveyaticing  Act,  1881,  s.  61,  ib. 
where  both  living  money  must  be  paid  to  both,  ib. 
on  death  of  one  to  survivor,  ib. 
lunatics,  mortgages  by,  may  be  good,  696 

estates  of,  may  be  mortgaged  by  court,  16  &  17  Vict.  c.  70,  ib. 
married  woman,  separate  estate,  365—7,  696 

mortgagee  not  obliged  to  inquire  as  to  her  settlement,  696 
receipt  where  mortgage  debt  payable  to  trustees,  698,  985 
tenant  in  tail  mortgaging  in  fee  by  deed  enrolled,  695 
bankrupt,  confirmation  where  tenant  in  tail  is,  ^95 — 6 
Bankruptcy  Acts,  1869  and  1883,  effect  of,  216,  696 
equity  of  redemption  discharged  from  estate  tail,  695 
mortgaging  by  deed  not  enrolled,  ib. 
subsequent  deed  enrolled,  confirms,  ib. 
trustees  as  mortgagees,  duties  of  in  advancing  money  on  mortgage,  697.  /S'«c 
Tkust.s,  p.  996  et  seq. 
should  not  advance  more  than  two- thirds  of  value  on  freeholds,  697 — 8 

not  more  than  one-half  on  house  property,  698 
whether    they   can    lend   on    second    mortgage    without    getting    legal 
estate,  ib, 
trustees  as  mortgagors  may  mortgage  under  express  power,  696 
or  under  power  of  sale  to  raise  specific  sum,  ib, 
of  chapel,  mortgage,  by  deposit,  by,  ib. 
power  of  sale,  whether  they  can  give,  ib. 
sale  prohibited,  mortgage  cannot  be  made,  ib. 

mortgagor  in  possession,  745 

acts  of  ownership,  may  exercise,  746 

but  not  so  as  to  diminish  value  of  security,  ib. 
agreement  for  lease  between  mortgagor  and  tenant,  effect  of  notice  to  pay 

rent  to  mortgagees,  ib. 
distrain,  mortgagor  may,  in  name  of  mortgagee,  ib. 
injunction  for  injury  to  property,  may  sue  for,  ib. 
lease  prior  to  mortgage,  he  may  receive  rents  till  notice,  ib. 

where  rent  paid  in  advance,  notice  binds  tenant,  ib. 
leases,  could  not  alone  grant,  binding  on  mortgagee,  ib. 
unless  under  power,  ib. 

by  mortgagor  and  mortgagee,  ib. 
may  grant  under  Ocmveyancing  Act,  1881,  746 — 7.     I.  Supra,  Leases, 
rents  received  by  him,  not  accountable  for,  745 — 6 
right  of,  to  sue  in  his  own  name.  Judicature  Ad,  1873,  s.  25  (5),  746 
timber,  he  may  cut,  if  security  of  estate  sufScient  without  it,  ib. 

notice  of  deeds  in  another's  possession  is  of  his  equities,  768 
of  suit  is  of  rights  of  solicitor  in,  ib. 
under  Conveyancing  Act,  1882,  s.  3,  ib. 

notice  of  instrument,  fact  or  thing,  mortgagee  not  affected  by,  ib. 
(i, )  unless  within  his  own  knowledge,  ib. 

or  would  have  been  if  inquiries,  &c. ,  reasonably  made,  ib. 
(ii. )  or  in  same  transaction  has  come  to  knowledge  of  counsel,  solicitor, 
or  agent,  ib. 
or  would  have  so  come  if  inquiries,  &c. ,  reasonably  made,  ib. 
liability  to  perform  covenant  not  affected,  ib. 
mortgagee  or  purchaser  not  liable  in  cases  where  would  not  previously 

have  been,  ib. 
section  applies  to  mortgagees  or  purchasers  made  before  or  after  act,  ib. 
pensions,  salaries,  kc.     See  Subject-matter  op  Mortgages,  infra. 
policies  of  assurance,  ib.  ib. 
as  to  notice.     See  Choses  in  Action,  mpra,  notice. 
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Priority  between  mortgageee,  764 

cestid  qiic  trust  and  mortgagee  of  trustee,  769 
date,  mortgages  rank  according  to,  irrespective  of  legal  estate,  764 
deeds  executed  on  same  day,  court  inquires  which  first,  ib. 
deeds  left  by  first  mortgagee  with  mortgagor,  766 — 7 

possession  of  some,  mortgagee  thinking  they  were  all,  765 
subsequent  incumbrancers  making  inquiry  and  misled,  767 
deeds,  possession  of,  effect  as  between  equitable  mortgagees,  767 
denial  of  his  security  by  prior  mortgagee  postpones  him,  769 
deposit,  equitable  mortgage  by,  764 

equitable  mortgagees,  several,  one  of  whom  has  deeds,. 767— 8 
legal  estate  prevails  iu  general  where  equities  are  equal,  764 

obtained  after  notice  from  trustee  does  not  give,  765 
legal  mortgage,  when  court  will  postpone  subsequent  equitable  security, 

766 
marshalling,  doctrine  applies  to  mortgages,  769 
mortgagee  oy  deposit  and  subsequent  legal  mortgage,  767 
mortgagee  with  legal  estate,  not  in  general  postponed,  765 

unless  guilty  of  gross  negligence  or  fraud,  ih. 
mortgagee  with  no  deeds  and  making  no  inquiry,  postponed,  765 — 6 
mortgagor  cannot  give  priority  to  puisne  incumbrancer,  765 

nor  trustee  for  one  incumbrancer  by  conveying  to  another,  ih. 
negligence,  proof  of,  is  on  party  seeking  to  postpoue  legal  mortgagee,  767 
negligence,  what  sufficient  to  postpone,  766 
notice.     Sec  Notice  of  Deeds  in  Another's  Possession,  supra. 
registration  by,  774 
Registration  Acts,  ib. 

bankruptcy,  certificate  of  appointment  of  trustee,  775 
instruments,  what  must  be  registered,  774 
agreements  to  mortgage,  ib. 
further  charge,  memorandum  of,  ib. 
mortgage  by  deposit,  ib. 

West  Hiding  Act,  did  not  apply  to,  775 
Act  of  1884,  effect  of,  ib. 
Ireland,  Registration  Act  under,  where  registration  gives  priority  as 

between  heir  and  devisee,  777 
mortgagees  and  judgment  creditors,  775 — 6 
not  necessary  to  give  validity  against  grantor,  775 
notice,  actual,  must  be  clearly  proved,  776 

constructive,  as  to,  ib. 
notice,  register  is  not,  ib. 
but  made  so  by  Yorhsliire  Act  of  1884,  s.  15,  ib. 
this  section  repealed  by  48  &  49  Vict.  u.  26,  s.  5,  ib. 
priority  not  given  by,  where  there  is  negligence,  775 
registered  legal  mortgagee  may  tack,  776 — 7 
unregistered  instrument,  operation  of,  776 
with  or  without  notice  at  time  of  consideration  paid,  ib. 
Ym-lcihire  Registries  Act,  47  &  48  Vict.  c.  54,  774 
DO  protection  by  possession  of  legal  estate  and  tacking,  774—5 
reversionary  term  of  a  few  days,  assignment  of,  765 
tacking,  general  doctrine  of,  must  be  to  legal  estate  in  realty,  770 
by  first  legal  mortgage  of  third  or  later  mortgage,  ib. 
bond  and  specialty  debts,  as  against  heir,  772 
or  devisees  taking  beneficially,  ib. 
executors  in  mortgages  of  leaseholds  or  volunteers,  ib. 
not  against  mortgagor,  his  creditors,  assignees  for  value,  771 
or  devisees  in  trust  for  payment  of  debts,  771—2 
or  assignee  of  his  heir,  772 
costs  of  proceedings  as  to  tacking,  ib. 
entitled  to  mortgage  in  his  own  right,  must  be,  770 
further  advances  evidenced  by  writing  may  be,  771 
improvements,  as  to  tacking  money  laid  out  for,  772 
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priority  between  mortgagees — continued. 
tacking,  &c. — continued. 

by  first  legal  mortgagee,  &o. — continued. 

intention  as  to  priority  clear,  court  gives  effect  to,  764 
judgment  entered  up,  not  against  subsequent  incumbrancers,  771 
lien  of  unpaid  vendor  having  deeds,  768 

notice  of  mesne  incumbrance,  must  not  have,  when  subsequent  charge, 
770 
though  first  mortgage  extends  to  fnture  advances,  770 — 1 
rule  not  affected  by  custom  in  London  among  publicans,  &c.,  771 
interest,  agreement  for  increased,  between  mortgagor  and  first  mort- 
gagee, with  notice  of  second,  ib.' 
principle  of,  ib. 

right  is  at  an  end  after  decree  settling  priorities,  772 
separate  interests,  mortgage  to  several  mortgagees,  ih. 
simple  contract  debts  may  be  tacked  against  heir  or  devisee,  ih. 

not  as  against  mortgagor,  specialty  creditors,  assignees  for  value, 
assignee  of  heir,  ib. 
mortgagee  executor  of  mortgagor,  right  of  to  tack,  ib. 
subsequent  charge  for  antecedent  debt  may  be  tacked,  ib, 
sureties  of  mortgagor,  right  to  tack  against,  771 
by  puisne  mortgagee,  who  gets  in  the  legal  estate,  772 

even  pending  redemption  suit  by  second  mortgagee,  773 

unless  with  notice  at  time  of  his  advances,  ib. 
immaterial  that  first  mortgagee  has  notice  of  mesne  incumbrance,  ih. 
equitable  mortgagees  rank  in  order  of  time,  ib. 

unless  one  has  better  equity  to  call  for  legal  estate,  ib. 
prior  equitable  mortgagee  selling  under  power,  ib. 

subsequent  mortgagee  subject  thereto  with  legal  estate,  ib. 
satisfied  legal  estate,  jmisne  mortgagee  procuring,  ib. 
security  of  the  land,  puisne  mortgagee  must  have  lent  on,  ih. 
surety  for  mortgagor  and  second  mortgagee  with  notice,  ib. 
trustee  cannot  give  priority  against  cestui  que  trusty  ib. 
trustee  with  legal  estate  taking  assignment  for  value  from  cestui  que  trust, 

765 
where  intention  as  to  priority  is  apparent,  court  will  presume  accordingly, 
764 

receiver,  agent  of  mortgagor,  751 

appointed  by  court,  must  find  sureties,  ih. 
at  whose  instance,  ib. 
judgment  creditor,  ib. 
legal  mortgagee,  rarely,  ih. 
mortgagee,  puisne,  ih. 

rule  where  prior  mortgagee  in  possession,  ih. 
railway  debenture,  holder  of,  not,  ib. 
authority  cannot  be  disputed  without  order  of  court,  752 — 3 
distrain,  in  what  cases  he  may  on  his  own  authority,  752 
must  not  involve  in  expense  without  its  sanction,  ih. 
must  not  bring  or  defend  actions  without  leave,  ib. 
personal  estate  may  be  appointed  in  respect  of,  751 
canonry,  profits  of,  ih. 
college  fellowships,  ih. 
ecclesiastical  benefice,  ih. 
government  salaries  and  pensions,  ih. 
statutory  under  Conveyancing  Act,  1881,  s.  71,  752 

mortgage  money  due,  mortgagee  may  appoint  receiver,  s.  19  (3),  ib. 
agent  of  mortgagor,  who  is  responsible  for  his  acts,  s.  24,  ib. 
application  of  money  by  (1)  in  discharge  of  outgoings  ;  (2),  keeping  down 
annual,  &;o.,  payments  ;  (3),  payment  of  his  commission,  insurances,  and 
repairs  ;  (4),  payments  of  interest,  residue  to  those  entitled,  ib. 
payments  to,  person  making  discharged,  ib. 
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receiver,  &c.—fo)ttiniml. 
statutory,  &c. — contimwd. 

powers  of,  may  demand  income  and  distrain,  7">-2 
removal  of,  may  be  removed  another  appointed,  ib. 
remuneration  of,  ih. 
action  pending,  aj)pointmeut  should  be  made  by  court,  ili. 
redemption,  proviso  for,  absence  of,  immaterial,  687 
reversionary  interests,  sometimes  mortgagee  had  to  prove  value,  688 
not  set  aside  merely  on  ground  of  undervalue,  31  &  32  Vict.  c.  4,  688—9 
see  also  subject-matter  of  mortgages,  infra 
rights  inconsistent  with  mortgage,  mortgagee  cannot  stipulate  for,  689 
West    Indies,  property  in  mortgagee,   may  stipulate  as  to  that   consign- 
ments, ill. 
sale,  absolute,  transaction  purporting  to  be,  may  be  mortgage,  688 
shares.     Sec  subject-matter  of  mortgages,  infva. 
solicitor  of  mortgagor,  execution  of  mortgage  procured  by  fraud  of,  ih. 

Subject-matter  of,  702 
accretions  enure  for  benefit  of  mortgagee,  703 — i 

mine  or  quarry  opened  by  owner  in  possession,  704 
chattels,  704—5.     Src  Bn.r,  ot  Sale. 
definition  of,  ib. 
kinds  of,  348 

lessee  of,  takes  subject  to  equities,  722 
choses  in  action, 
definition  of,  348 
notice  of  mortgage  of, 
assignee  of  debt  need  not  give  notice  of  non-payment  to  assignee,  72G 
assignments,  two  in  one  deed,  notice  of  one,  not  notice  of  other,  ih. 
assignor,  as  against,  notice  unnecessary,  ih. 
by  whom  it  must  be  given,  ih. 
freight,  assignee  of,  ib. 

trustee  purchasing  or  borrowing  on  mortgage  from  crsliii  que  (rust, 
ib. 
colonial  land  order,  deposit  of,  does  not  require  notice,  727 
debentures  of  joint  stock  company,  notice  given  after  bankruptcy,  724 
debts  and  other  choses  in  action,  notice  to  debtor,  722 — 3 
"  debts  due  to  bankrupt  in  the  course  of  his  trade,"  meaning  of,  724 
disregarding,  effect  of,  725 

incumbrancers  with  notice,  as  against,  notice  unnecessary,  726 
knowledge  aliunde  whether  equivalent  to,  724 — 5 
mortgagee,  cestui  que  trust,  priorities  between,  727 

where  mortgage  is  of  company  shares,  ih. 
necessity  of,  723 

to  prevent  ofllce  or  debtor  paying  assignor,  ih. 

or  office  accepting  surrender,  ih. 
to  prevent  operation  of  bankruptcy,  723 — 4 
Ba,nkruplctj  Jcf,  1883,  .«.  50,  right  of  trustee  to  transfer  property, 
724 
to  prevent  subsequent  mortgagee  gaining  priority,  72.5 
deposit  of  policy  for  creation  of  lien  only,  il>. 
insurance  company  and  assignee  of  policy,  ib. 
joint  stock  companies,  equitable  assignment  of  shares  in,  ib. 
possession  actual  of  policy  or  certificates  immaterial,  ih. 
second  assignee  taking  assignment,  ih. 
trustee  in  bankruptcy,  as  to  notice  by,  ih. 
new  trustees  of  fund  need  not  inquire  of  old  as  to  notice,  72G 
'  policies  and  shares,  notice  to  be  given  to  office,  722 
rules  as  to,  do  not  apply  to  real  estate  as  such ,  727 
do,  to  mortgages  of  lands  directed  to  be  sold,  ih. 
so  to  mortgages  of  portions  secured  by  term,  ih. 
shares  in  joint  stock  companies,  724 
W. — VOL.  II.  "  H 
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subject-matter  of — continued. 
choses  iu  action — continiwd. 
notice  of  mortgage  of — continued. 
to  whom  it  must  be  given,  party  liable,  725 
agents  generally,  ib. 

bankers,  notice  after  banking  hours,  726 
companies,  authorized  officer  or  agent,  or  directors,  723 
but  not  to  shareholder,  ib. 
winding  up,  ofiBcial  liquidator,  ib. 
condition  precedent,  notice  before  performance  nugatory,  726 

except  mere  giving  receipt,  ib. 
solicitor  either  expressly  or  impliedly  authorized,  725 

notice  to,  iu  one  matter,  not  notice  in  another,  ib. 
trustees,  to  one  of  several,  good  during  his  life,  ib. 

notice  to,  before  receipt  of  trust  fund,  nugatory,  725—6 
trustees,  two  sets  of,  notice  to  be  given  to  those  having  fund,  72G 
trustee,  assignment  by,  to  co-trustee,  sufficient  notice,  ib. 

secus  if  to  a  stranger,  ib. 
writing,  not  necessarily  in,  724 
copyholds,  by  surrender,  mortgagee  seldom  admitted,  702 
to  such  uses  as  mortgagee  shall  appoint,  ib. 
lord  may  refuse  to  accept,  ib. 
but  if  he  accepts,  is  bound,  ib. 
expectancies,  prior  to  8  &  9  Vict.  c.   106,  could  be  mortgaged  in  equity, 
729 
but  not  interest  of  heir  apparent  or  presumptive,  ib. 
8  &  9  Vict.  c.  106  contingent,  executory  and  future  interests  may  be  dis- 
posed of  by  deed,  ib. 
so  possibilities  coupled  with  interest  in  hereditaments,  ib. 
factors,  goods  or  documents  in  hands  of,  730 

Factors'  Acts  limited  to  commercial  transactions,  ib. 
fixtures  included  in  mortgage  of  realty  or  chattels  real,  704 
though  annexed  after  mortgage,  ib. 
mortgage  of  realty  or  leaseholds  and  fixtures  fixed  to  land,  ib. 
registration  as  bill  of  sale,  when  necessary,  704,  710 
reputed  ownership  clauses  of  Bankruptcy  Acts,  1869  and  1883,  704 
some  mentioned  others  not,  latter  not  included,  ib. 
trade  fintures  also,  ib. 

and  movable  parts  of  fixtures,  ib. 
what  included  within  particular  words  in  mortgages,  ib. 
freeholds,  by  conveyance  in  fee,  702 
fund  in  Court,  727 

stop  order  usually  obtained,  ib. 

Accountant-general,  notice  to,  not  equivalent  to  a,  ib. 
equivalent  to  notice  to  trustees  of  a  fund,  ib. 
fund  in  court  to  credit  of  Chancery  Division,  ib. 
charging  order  in,  it  need  not  be  obtained,  ib. 
notice  to  trustees  bofm-c  payment  into  court,  subsequent  incumbrancer 

obtaining,  has  priority,  728 
operates  only  in  respect  of  charge  existing  at  time  of  order,  ib. 
part  of  fund  in  court,  part  in  hands  of  trustees,  727 
priorities  under  several  stop  orders,  ib. 

second  assignee  without  notice  of  first  obtaining,  has  priority,  727—  8 
solicitor,  lien  of,  under  23  &  24  Vict.  o.  127,  prevails  over,  727 
government  stock,  reversionary  interest  in,  728 
distringas,  effect  of,  ib. 

last  surviving  trustee  of  stock,  death  of,  ib. 
leaseholds,  by  demise,  702 — 3 

forfeiture  fraudulently  incurred  by  mortgagee,  703 
freehold  interest  not  extended  to  leasehold,  ib. 
remainder  comprised  in  mortgage  of  all  interest,  ib. 
should  be  a  declaration  of  trust  of  reversion,  ib. 
leaseholds  renewable,  702 
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Bubjeet-matter  oi— continued. 
pensions,  salaries,  &o.,  729 

catliedral,  emolumeuts  of  canon  of,  assignable,  730 
college  fellowships  may  be  mortgaged,  ib. 
commission  of  oifioer  cannot  be  mortgaged,  729—30 
East  India  Company,  pensions  assignable,  730 
ecclesiastical  benefices,  charges  on  illegal,  ib. 

except  for  building,  &c. ,  parsonage  house,  ib. 
judge,  salary  of,  not  assignable,  ib. 
loss  of  place,  pension  for,  assignable,  ib. 
past  services,  pension  for,  assignable,  729 
perpetual,  given  by  country,  cannot  be  mortgaged,  730 
public  servants,  assignment  of  pay  of  invalid,  729 
_  e.g.  pay,  or  half- pay  of  officer,  ib. 
policies  of  assurance,  720 

assignee  of  life  policy  may  sue  in  his  own  name,  720 — 1 

notice  of  assignment  must  be  given  to  office,  721 

notice  of  equitable  assignment  by  deposit  of  policy,  ib. 
insurer  must  have  insurable  interest  under  14  Geo.  3,  i;.  48,  720 
life  assurance  not  a  contract  of  indemnity,  722 
policy  in  name  of  mortgage  prima  facie  belongs  to  him,  721 

unless  mortgagor  pays  premiums,  ib. 
premiums  when  payment  of  gives  lien  on  policy,  721 — 2 
priorities  between  iucumbracers  of  policy,  721 
suicide  of  assured  when  does  not  affect,  ib. 

condition  of  for  benefit  of  assured,  ib. 

equitable  mortgage  is  within  condition,  ih. 

where  office  itself  is  mortgagee,  ib. 
railway  debentures,  mortgage  of,  722 

reversionary  interests,  688.     See  Reversionary  Interests,  supra. 
notice  when  necessary.     See  Choses  in  Action,  Notice,  siqira. 
shares  in  companies,  722 
mortgage  of,  usually  by  deposit  or  transfer  by  deed,  ib. 
mortgagee  depositee,  no  implied  authority  to  sell  or  sub-mortgage,  ib. 
notice.     See  Chose  in  Action,  supra. 

register  of  shareholders,  mortgagee's  name  not  usually  entered  in,  ib. 
ships,  728 
admiralty  court,  jurisdiction  of,  729 
bankruptcy  of  mortgagor  does  not  affect  mortgage,  ib. 
discharged  by  entry  in  register,  ib. 
equitable  mortgage  by  deposit  of  mortgage,  ib. 
equities  may  be  enforced  against  owners  and  mortgagees  of,  ib. 
forms  of  mortgage  and  transfer,  Merchant  Shipping  Act,  1854,  728 
mortgagee,  in  possession,  rights  of,  728 — 9 

right  to  earnings  from  time  of  taking  possession,  728 
mortgagor,  contracts  of  valid  till  mortgagee  takes  possession,  ib. 
number  of  shares,  and  owners  of,  ib. 
registration  of  mortgage,  ib. 

priority  depends  on  date  of,  ib. 
sale,  power  of,  729 

transfer  absolute  in  terms  may  be  shown  to  be  mortgage,  ib. 
stock,  "stock  mortgage,"  meaning  of,  728 

fall  in  the  funds,  effect  of,  ib. 
mortgage  of  by  transfer,  rights  of  mortgagee,  ih. 

transfer  of  mortgage,  743 
agent,   executor,   or  trustee  of  mortgagor  taking,   aUowed  only  what  he 

paid,  743—4  .     .     ,   „^  . 

arrears  of  interest,  conversion  of  mto  principal,  744 
costs  of,  mortgage  not  being  called  in,  interest  duly  paid,  lb. 
first  mortgagee  buying  third  mortgage  at  undervalue  without  notice,  743 
mortgagor  without  notice  may  pay  mortgagee,  ib. 

or  his  authorized  agent,  ib.  -  „  o 

o  s  ^ 
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operates  as  assignment  of  mortgage  debt,  743 

original  mortgage  without  consideration,  transferee  has  no  equity,  ib. 

though  without  notice,  if  deed  was  fraud  on  mortgagor,  ib. 
pixrchase  for  less  than  mortgage  debt,  transferee  entitled  to  fvill  sura,  ib. 
transferee  subject  to  equities  of  mortgagor  if  he  is  not  a  pai-ty,  ib. 
bound  by  account  between  mortgagor  aud  mortgagee,  ih. 
Trustee  Acts,  185  ,  1858  ; 

clauses  affecting  mortgagees,  781 

copyholds,  covenant  to  surrender  and  declaration  of  trust,  784 
decree  may  be  made  in  absence  of  mere  trustee,  ib. 
definition  of  words,  781 — 2 
assigns,  contingent  right,  convey,  devisee,  infant,  lands,  lunatic,  mort- 
gage, possessed,  seised,  stock,  transfer,  trust,  781 — 2 
infants  or  lunatics,  money  payable  to,  to  be  paid  into  court,  784 
Ireland  or  the-  Colonies,  as  to  lands  in,  ib. 

powers  of  Lord  Chancellor  or  Court  of  Chancery,  in,  ib. 
leaseholds,  mortgage  or  covenant  to  assign  last  day  in,  ib. 
Lord  Chancellor  of  Great  Britain,  powers  of,  ib. 
vesting  order  may  be  made  of  lands,  &c. ,  782 
co-heir  of  mortgagee  is  within  this  section,  783 
contingent  rights  may  be  ordered  to  be  released,  782 
convey,  person  may  be  appointed  to,  784 
copyhold  lands,  as  to,  ib. 

lord's  consent,  order  may  be  made  without,  ib. 
death  of  mortgagee  who  has  not  entered  if  money  paid  or  person  entitled 
consents,  783 
order  may  be  made  in  the  following  cases,  ib. 

heir  or  devisee  of  mortgagee  out  of  jurisdiction  or  cannot  be  found,  lb. 
heir  or  devisee  of  mortgagee  refusing  to  convey,  ib. 
heir  or  devisee  of  mortgagee  uncertain  whether  dead,  784 
mortgagee  dead  intestate  without  heir,  783  ~4 

or  uncertain  who  is  heir  or  devisee,  784 
survivor  of  several  devisees  of  mortgagee  uncertain,  783 
heir  of  devisee  who  has  entered,  is  a  trustee,  78_ 
infants  or  lunatics,  trustees  or  mortgagees,  ib. 
orders  as  effectual  as  conveyance  by  proper  parties,  784 
personal  representatives  of  mortgagee  in  fee  may  obtain,  ib. 

or  any  person  interested  in  equity  of  redemption  or  debt,  ib. 
"  seised  jointly,"  in  s.  10,  meaning  of,  782 — 3 

solely  seised  person  out  of  the  jurisdiction  and  cannot  be  found,  782 
stock  and  choses  in  action  of  which  limatic  or  infant  trustees  or  mortgagees 

possessed,  ib. 
trustee  jointly  seised  or  possessed  of  lands  with  another  who  is  out  of  the 

jurisdiction  or  cannot  be  found,  ib. 
trustees  disclaiming  heir  is  trustee,  ib. 
undue  influence,  mortgage  obtained  through,  688 
unfair  advantage  taken,  sale  treated  as  mortgage,  ib. 
Welsh  mortgage,  definition  of,  687 
mortgage  in  nature  of,  ib. 

MORTMAIN, 

condition  not  to  alien  in,  1240.  I.  Conditions  and  contingencies  (alienation,  &c. ). 

MOKTMAIN,  STATUTE  OF.     Sec  Charitable  Trusts. 
Act  9  Geo.  2,  o.  36,  49 

land,  or  money  to  be  laid  out  in  land,  ib. 
not  to  be  given  for  charitable  uses,  ib. 

unless  by  deed  with  two  witnesses  twelve  months  before  death  of  donor,  ib. 
deed  must  take  effect  from  making,  ib. 
without  power  of  revocation  or  trust  for  donor,  ib. 
public  funds,   stock  in,  must  be  transferred  within  six   mouths   before 

death,  ib. 
statute  does  not  apply  to  conveyances  for  value,  ib. 
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ilOETMAIN,  STATUTE  OF—c,„ithiurd. 
deed,  grants  by,  59 

attested  by  two  wituesses,  must  be,  ib. 
reservation,  must  be  none  in  favour  of  grantor,  ib. 

income  reserved  for  life  of  grantor,  ib. 

regulating  charity,  right  of,  reserved,  ib. 

resulting  trust  for  grantor,  ib. 

retention  of  enrolled  deed  by  donor,  ib. 
voluntary  conveyances  of  land,  within  act,  ib. 

statutory  exceptions,  ib. 
exceptions  and  modifications,  statutory,  59 — 60 
demises  taking  effect  ■within  year  from  making,  60 
enrolment  where  two  deeds,  59 
grants  for  building  for  religious,  &;c. ,  purposes,  60 
improvements,  consideration  money  expended  in,  ib, 
lands  already  in  mortmain,  conveyance  of,  ib. 
nominal  rents,  mines,  easements,  covenants,  &c.,  59 
rent  reserved  forming  consideration,  60 
exemptions  from,  Oxford,  Cambridge,  Eton,  Winchester,  and  Westminster,  50 
companies,  societies,  powers  of  to  hold  land,  51 
India,  act  does  not  extend  to,  50 
institutions,  certain,  ib. 
Ireland,  Scotland,  does  not  extend  to,  ib. 
London,  act  does  not  extend  to,  ib. 
West  Indies,  act  does  not  extend  to,  ib. 
marshalling  assets,  not  in  favour  of  charities,  57 
failure  of  charitable  gift,  consequences  of,  58 
testator  himself  may  marshal,  ib. 

property  to  which  act  does  or  does  not  apply,  51 
absolute  gift  by  will  coupled  with  trust,  57 
arrears  of  rent,  52 
building  for  charitable  purposes,  bequest  to  erect,  54 

gift  for  endowment  of,  ib. 

on  land  already  in  mortmain,  bequest  for,  ib. 
charitable  bequests  construed  without  reference  to  act,  53 
companies,  joint  stock,  with  power  to  hold  land,  shares  in,  52 
condition  subsequent  to  convey  to  charity  after  absolute  gift,  53 
copyholds,  51  i      •  •       i.   e^ 

discretion  of  trustees,  gift  for  division  among  chanties  at,  54 
growing  crops,  proceeds  of,  52 

incumbrances  on  land  in  mortmain,  discharge  of,  bequest  for,  54 
investment  in  laud  inevitable,  though  no  express  direction,  ib. 
land  bound  by  covenant,  52 

tax,  redemption  of,  bequest  for,  54 
leaseholds,  51 
legacy  partly  charged  on  laud,  void^ro  tanto,  53 

void  under  act,  paid  and  laid  out  in  land,  56 
after  many  years  validity  of  trust  presumed,  ib. 
court  will  not  execute  trusts,  ib. 
lien  for  unpaid  purchase-money,  52 
mine,  shares  in,  53 
mortgage  of  land,  51  •, ,       t 

of  money,  unless  foreclosure  possible,  ib. 

of  toUs,  raUway  undertakings,  poor-rates   52 

to  corporations  and  trustees  of  chanties,  53 
under  33  &  34  Vict.  c.  34,  ib. 
option  to  invest  in  land  or  on  personal  estate,  oi—i 
partnership,  share  in,  realty  proceeds  of,  .>l- 
power  to  invest  on  personal  estate  tUl  land  purchased,  o4 
promise  by  one  trustee,  avoids  gift  to  a,U,  57 

unless  made  after  execution  of  will,  ib. 
purchase,  right  to,  only  operates  as  licence,  50 
purchase-money  of  land  directed  to  be  sold,  51 

several  persons  interested  in,  ib. 
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MORTMAIN,  STATUTE  OF— continued. 
property,  &c, — continiied. 

Queen  Anne's  Bounty,  gift  to,  54 

railway  debentures,  improvement  bonds,  52 

rent  apportioned,  ib. 

school,  gift  for  establishing,  54 

gift  for  "supporting  or  founding,''  ib. 
secret  charitable  trust,  trustees  taking  legal  estate  upon,  Crown  no  claim,  57 
secret  trust  invalidates  gift,  56 

if  denied,  may  be  proved  by  parol  evidence,  ib. 

proved  against  one  of  several  tenants  in  common,  57 
trusts,  devise  of  lands  upon,  56 

valid  and  void  gifts  which  cannot  be  disconnected,  55 
valid  gift  under  act  may  be  void  as  perpetuity,  ib. 

MUNICIPAL  CORPORATIONS, 

leases  by,  539.     I.  Landlord  and  Tenant. 

MUSICAL  COMPOSITIONS,  127.     I.  Copyright, 

MUTUALITY,  93.     L  Specific  performance. 


NAME  OR  ARMS. 

condition  to  take  particular,  1245.     I.  Conditions  and  Contingencies. 

NEPHEWS  AND  GRANDNEPHEWS,  1376.    I.  WUls. 

NEWSPAPER,  130.     I.  Copyright. 

NEXT  OF  KIN,  1404.    I.  WiUg. 

class,  time  of  ascertaining,  1405.     I.  Wills. 

NEXT  PRESENTATION, 
right  to,  194 

NONCONEOR,MIST  MINISTER, 
legal  position  of,  47 

NOTICE, 

actual  and  constructive,  1149 — 50 

between  vendor  and  purchaser,  1149—57.     I.  Vendor  and  Purchaser. 

of  debt,  259—60.     I.  Executors. 

of  instrument,  fact  or  thing,  when  mortgagee  affected  by,  768.     I.  Mortgages. 

of  mortgage  of  choses  in  action,  &c.,  722 — 7.     I.  Mortgages  (subject-matter). 

register  is  not,  in  general,  776.     I.  Mortgages. 

under  22  &  23  Vict.  c.  35,  260.     I.  Executors. 

NOVATION,  412,  463—4 

NUISANCE, 

public,  174.     I.  Easements. 

NUNCUPATIVE  WILLS,  1276 


OBJECTIONS  TO  TITLE,  1117  ci  seq.     I.  Vendor  and  Purchaser. 
OBLITERATIONS,  1284.     I.  WiUs. 
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OCCUPANCY,  GENERAL  AND  SPECIAL,  222 
OFFSPRING,  1409.     I.  Wills. 
"  ONCE  A  MORTGAGE,  ALWAYS  A  MORTGAGE,"  686.     I.  Mortgages. 

ONERATION, 

of  realty  and  personalty  rateably,  1420.     I.  Charging  and  exoueratiag  realty 
and  personalty. 

OPTION  TO  PURCHASE,  1042-3.     I.  Vendor  and  Purchaser. 

exercise  of,   effect  on  right  to  insurance  money,  1095—6.      I.  Vendor  and 
Purchaser. 

ORNAMENTAL  TIMBER.     I.  Timber,  Waste. 

OUTGOINGS,  1080.     I.  Conditions  of  Sale. 


PAINTINGS, 

copyright  in,  135.     1.  Copyright. 

PARAPHERNALIA,  374—5.     I.  Husband  and  Wife. 

PARCELS, 

in  lease,  542 — 3.     I.  Lease. 

PARDON, 

operation  of,  190.     I.  Escheat  and  Forfeiture. 

PARENT  AND  CHILD.     Sec  Gctardian  akd  Ward,  U>'DnB  Influence. 

agreement  of  husband  before  marriage,  as  to  religious  education  of  children, 

not  binding,  323 
father,  general  rights  and  duties   of,  natural  guardian  of   children  during 
minority,  322 
allowing  stranger  to  bring  them  up,  he  cannot  afterwards  set  up  his  rights, 

323 
custody,  contract  to  give  up  to  wife,  not  in  general  enforceable,  ih. 
custody  where  children  are  in  his,  court  will  not  interfere  till  they  attain 

twenty-one,  ib. 
custody  where  children  out  of  his,  he  has  right  to  have  them  restored  to  it, 
322 
boys  under  fourteen,  girk  under  sixteen,  322 — 3.     See  36  Vict.   u.  12, 
infra. 
paternal  rights  where  children  are  wards  of  court,  when  court  wiU  interfere 
with,  323 
jurisdiction  of  court,  320 — 2 

general  jurisdiction  as  to  infants,  320 — 1 

guardian,  appointment  of,  in  place  of  living  parent,  321 

custody  of  father,  what  will  justify  removal  of  children  from,  ib. 
father  will  be  allowed  reasonable  access  to  them,  ih. 
mother  may  have  access  to  and  custody  of  infant  not  over  sixteen,  36  Vict, 
i;.  12  (s.  1),  321—2 
agreements  in  separation  deeds  must  be  for  benefit  of  infants  (s.  2),  322 
what  will  justify  removal  of  child  from  custody  of  mother,  ib. 

PAROL  EVIDENCE, 

when  admitted  in  case  of  contracts,  79 — 80.     I.  Contracts, 
resulting  trusts,  970 — 4.     I.  Trusts. 
wiUs,  1300—6.    I.  Wills. 
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PART  PERFORMANCE, 

taking  oaae  out  ot  StatiUa  of  Frauds,  1058-9.     I.  Vendor  and  Purchaser  (sale 
by  private  contract). 

PARTIAL  .SPECIFIC  PERFORMANCE,  103—1.     I.  Specific  Performance. 

PARTICULAR  ESTATE,  1424.     I,  Contingent  Remainders. 

determination  or  destruction  of,  1426.     I.  Contingent  Remainders. 

PARTICULARS  OF  SALE, 

"  a  most  desirable  tenant,"  statement  that  property  is  let  to,  1065 — 6 

access,  want  of,  1066 

adverse  rights  must  be  disclosed,  1063 

entrance  used  on  sufferance  only,  fact  must  be  stated,  ih. 
leaseholds,  option  to  lessor  to  determine  lease  must  be  stated,  ih. 
mortgage  property  subject  to,  fact  must  be  stated,  ib. 
ambiguous  particulars  or  conditions  construed  in  favour  of  purchaser,  1061 
compensation,  amount  of,  where,  cannot  be  estimated,  1066 
compensation  clause  supplied  by  court,  1067 

compensation,  doctrine  of  specific  performance  with,  not  to  be  extended,  ib. 
description  of  property  should  he  accurate,  1061 
easements,  undisclosed,  on  property  sold  for  building,  1061 

when  patent,  qu. ,  1064 — 5 
easements  must  not  be  concealed,  1065 
enquiry  by  purchaser  into  terms  of  tenancy,  1152 — 3 
fee,  or  whole  interest  presumed  to  be  sold,  1061 

all  property  above  and  below  presumed  to  be  sold,  ib. 
good  faith  required,  ib. 

ground  rent,  if  property  subject  to,  it  should  be  stated,  106.3 
ground  rent,  sale  of,  no  power  to  distrain,  1066 

improvements,  contemplated,  forming  inducements  to  purchase,  1068 
latent  defect,  industrious  concealment,  purchaser  not  bound,  1065 

unless  he  had  knowledge  or  means  of  knowledge,  ib. 
locality,  particulars  must  be  accurate  as  to,  1064 
distance  from  a  town,  misdescription  as  to,  ib. 
number  in  street,  misdescription  as  to,  ib. 
material  matter,  misdescription  as  to,  1065 
dilapidated  building,  as  good,  ib. 

house  as  being  brick  built,  when  partly  built  of  timber,  ib. 
well  supplied  with  water  when  in  fact  it  must  be  paid  for,  ib. 
measures,  customary,  abolished,  1067 

misrepresentation  as  to  what  may  be  done  on  premises,  1065 
misrepresentation  as  to  what  they  are  fit  for,  ib. 
non-disclosure  of  material  facts,  1062 
notice,  purchaser  has,  of  incidents  of  tenure,  1064 
patent  defect,  purchaser  generally  bound,  1065 
plans,  if  referred  to,  shoxild  be  accurate,  1067 
vendor,  when  and  when  not  bound  by,  1068 
plans,  purchaser  misled  by,  vendor  innocent,  ib. 

should  be  explained  in  particulars,  ib. 
public-house  untruly  described  as  being  "free,"  1063 
puff,  misdescription  amounting  to  a  mere,  immaterial,  1064 — 5 
purchaser  in  general  may  take  what  vendor  can  give,  with  compensation,  1066 
b\it  vendor  may  rescind,  if  there  is  a  clause  enabling  him  to  do  so,  1066 — 7 
purchaser  intending  to  rescind  should  not  proceed,  1067 
quantity,  misdescription  as  to,  ib. 
quit-rents  and  small  rent  charges  are  subjects  of  compensation,  1066 

so  slight  difference  in  length  of  term,  ili. 
redeemable  interest  not  to  be  stated  as  absolute,  10G3 
removal  of  part  of  property  avoids  sale,  1065 
rent,  must  be  no  misstatement  as  to,  1062 

rights  of  entry  or  sporting  by  third  person  to  be  stated,  1063 — 4 
sale  of  part  of  propei-ty  held  under  one  lease,  1062 
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tenancy,  cases  of,  1062—3 

tenant  in  possession  holding  adversely,  fact  to  be  stated,  1054 
term,  premises  held  partly  for,  partly  under  yearly  tenancy,  1062 
third  persons,  rights  of,  apparent  on  face  of  property,  1065 
"  tithe  free,"  property  untruly  described  as  being,  1063 
title  and  interest,  must  be  no  misdescription  as  to,  1061 
copyhold,  must  not  be  described  as  freehold,  1062 

though  enfranchised,  if  minerals  reserved  to  lord,  1062 
rack  rent  must  not  be  referred  as  ground  rent,  ib. 

nor  sum  paid  for  use  of  garden,  ib. 
term,  property  held  for  long,  must  not  be  described  as  freehold,  ib. 
misdescription  as  to,  no  compensation,  1066,  1079 
underlease  must  not  be  described  as  lease,  1062 
or  held  for  same  term  as  lease,  ib. 
or  held  for  a  term  when  it  is  less  by  a  few  days,  ib. 

rAKTITION.     .V«:  I.  Powers  oj?  Sale,  Exchange  and  Partition. 
agreement,  partition  by,  must  be  by  deed,  515 

thougli  by  parol  is  binding  if  acted  on  for  twenty  years,  ib. 
commission,  partition  may  be  ordered  without  a,  509 
copyholds,  court  may  decree  partition  of,  ib.     4  &  5  Vict.  c.  35. 
deeds,  who  entitled  to,  ii. 
difficulty  of  mating  is  no  objection  to,  ib. 
iaolosui-e  commissioners  have  power  to  make,  509 — 10 
infants  may  be  declared  trustees  of  shares  of  others,  509 
limited  interest,  partition  in  respect  of,  508 
lunatics  may  be  declared  trustees  of  shares  of  others,  509 
"manors,  lands,  tenements  and  hereditaments,"  508.     31  Hen.  8,  u.  1. 

advowsons  are  within  the  act,  ib. 
occupation  rent,  one  joint  owner  in  possession  may  be  charged,  509 
one  of  several  desiring,  508 

ordered,  though  trustees  have  power  of  sale  for  purposes  of  division,  515 
owelty  of  exchange,  court  may  order  sum  to  be  paid  for,  509 
principles  of,  ib. 

commissioners  may,  as  last  resort,  draw  lots,  ib. 
remainderman  bound  by  decree  against  tenant  for  life,  508 
right  to  is  an  equitable  one,  ib. 
sale,  where  testator  has  fixed  time  for,  515 
std  juris,  where  some  of  the  beneficiaries  are  not,  514 
trust  or  power  to  sell,  515 

Trustee  Extension  Act,  s.  1,  applies  to  sales  under  Partition  Ads,  514 — 5 
trustee,  on  decree  for  partition  or  exchange,  any  party  may  be  declared,  509 
31  &  32  Vict.  c.  40,  510  ■ 
abroad,  where  some  of  the  parties  are,  512 
bid,  court  may  allow  any  person  interested  to,  511 
complicated  title,  immediate  decree  for  sale  without  inquiry,  512 — 3 
costs  of  suit,  court  may  direct  payment  of  from  estate,  512 

general  rule  as  to,  ib. 
County  Court,  jurisdiction  of,  ib. 

court  may  direct  sale  on  request  of  any  party  interested,  510 
costs,  as  to,  ib. 

notwithstanding  disability  or  dissent  of  the  others,  ib. 
party  requesting  sale  need  not  part  with  his  share  on  valuation,  ib. 
sale  subject  to  existing  mortgage,  ib. 
legal  title  to  land,  court  will  not  decide  in  partition  action,  512 
notice,  on  persons  who  before  act  necessary  parties,  ib. 
part,  sale  of,  and  partition  of  rest  may  be  ordered,  ih. 
parties  interested  in  a  moiety  or  upwards,  sale  on  application  of,  510 — 11 
unless  court  sees  "  a  good  reason  to  the  contrary,"  ib. 
meaning  of  phrase,  511 

mere  objection  of  owners  of  moiety  not  enough,  ib. 
person  interested,  on  application  of,  unless  agreement  to  buy  his  share,  ib. 
undertaking  to  buy  cannot  be  given  by  married  woman  alone,  ib. 
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31  &  32  Vict.  c.  iO— continued. 

prior  to  act  court  had  power  to  direct  a  sale,  510 
aale  in  partition  suit,  before  certificate  made,  513 
Trustee  Act,  1850,  s.  30,  applies  -where  court  directs  sale,  511.     See  I.  Trusts 

(Trustee  Acts). 
39  &  40  Vict.  c.  17,  513 

infants,  request  for  sale  on  behalf  of,  under,  513—4 

court  raiist  he  satisfied  it  would  be  for  benefit  of  infants,  514 
lunatics,  request  for  sale  on  behalf  of,  under,  ib. 

committee  of,  cannot  sell  undivided  share  of  to  owner  of  other  shares,  ib. 

sale  by  court,  beneficiary  of  part  becoming  of  unsound  miud,  ib, 
married  woman,  request  for  sale  on  behalf  of,  under,  513 — 4 
notice,  service  of,  may  be  dispensed  with,  513 
procedure,  method  of,  under,  513 — 4 


PARTNEKSHIP, 

accounts,  rights  of  parties  as  to,  807 

death  of  partner,  provisions  in  articles  as  to,  infra,  ib. 
fraud  in  statement  of,  accounts  opened  in  toto,  808 
mistake  in,  should  be  rectified  promptly,  807 
omission  to  take  according  to  articles,  death  of  partner,  ih. 
private  book,  partner  keeping  partnership  accounts  in,  ib. 
profits  of  partnership  business,  how  ascertained,  808 
refusal  by  one  partner  to  render,  remedy  for,  ib. 
signing  not  imperative  if  no  objection  made,  807 

partner  induced  to  sign  through  misrepresentation,  ib. 
surcharge  and  falsify,  leave  to,  808 

not  confined  to  errors  appearing  from  the  books,  ib. 
agreement  for  specific  performance  not  decreed  in  general,  794 

unless  acted  on  or  some  special  deed  in  contemplation,  ib. 
contemplating  formal  articles,  ih. 
where  it  cannot  be  performed  within  a  year,  ib. 
annuity  to  third  persons,  partnership  not  created  by.    See  Third  Persons,  ivfra. 
arbitration  clause  in  articles,  810 

"  aU  matters  in  difference  "  referred,  ib. 

Common  Lavi  Procedure  Act,  17  &  18  Vict.  c.  125,  ib. 

since  this  act  no  doubt  as  to  clauses  being  enforceable,  ib. 
condition  precedent,  reference  to  arbitration  made,  ih. 
court  decides  whether  matters  in  dispute  are  within,  ib. 
dissolution  directed,  proper  and  usual  directions,  ib. 
imperative,  they  are  not  in  general,  ib. 
limits  of  arbitrator's  powers,  ib. 

receiver  cannot  without  express  authority  be  appointed,  ib. 
at  will,  is  in  absence  of  agreement,  790 
commencing  at  date  of  agreement,  ib. 
BO  where  original  term  ends  but  partnership  is  continued,  ih. 

arbitration  clause  stUl  in  force,  791 

BO,  in  general,  other  terms  of  old  partnership  still  in  force,  790 — 1 

bankruptcy,  825 

assignment  of  partnership  property  to  one  partner  on  dissolution,  829 

is  nevertheless  partnership  property  on  subsequent  bankruptcy  of  firm,  ib. 
creditor  holding  security,  Act  of  1883,  827 

realizing  may  prove  for  balance,  ib. 

surrendering  may  prove  for  whole,  ib. 
doing  neither  must  give  particulars  and  value  of  it,  (7'. 
dormant  partner,  whether  his  share  is  in  reputed  ownership  of  co-partner, 

826 
firm  and  individual  partners  both  becoming  bankrupts,  827 

former  rules  as  to  application  of  joint  and  separate  estates,  ib. 

Bamkruptcy  Acts  of  1869  and  1883,  828 
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fraudulent  conversion  of  joint  into  separate  estate,  and  conversely,  829 

what  amounts  to,  ib. 
joint  and  separate  creditor,  election  by,  830 
joint  and  separate  debts,  823,  828  . 

joint  and  separate  estates,  applications  of  Acts  of  1869  and  1883,  ib. 

applicability  to  payment  of  debts,  ib. 
of  any  partner  effects  a  dissolution,  825 

except  in  mining  partnerships,  ib. 
order  and  disposition  clause,  826 
partner,  where  one  is  a  creditor,  828 

he  cannot  prove  with  other  creditors  of  firm,  ib. 
petition  against  one  or  more  of  the  firm,  825—6 

proceedings  in  bankruptcy,  firm  may  act  by  any  of  its  members,  825 
separate  business  where  bankrupt  partner  carries  on,  829 
set-off,  none  between  joint  debts  of  firm  and  separate  debts  of  partners,  830 

agreement  contra  is  valid,  ib. 

rule  under  Acts  1869  and  1883,  830—1 
share  of  partner  to  devolve  on  firm  on  bankruptcy,  void,  826 

where  to  be  taken  at  valuation  on,  ib. 
solvent  partners  might  sell  partnership  property,  ib. 

but  could  not  transfer  right  to  sell,  ib. 

carrying  on  the  business  with  old  capital,  trustee  in  bankruptcy  shares  in 
profits,  ib. 

entrusted  with  winding  up  partnership  affairs,  ib. 

must  account  to  trustee  in  bankruptcy,  ib. 
third  person,  property  of,  with  his  consent  in  possession  of  firm,  ib. 
trustee  in,  is  tenant  in  common  with  other  partner,  ib. 
trustee  in,  when  authorised  by  court  may  bring  action  in  his  name  and 

of  co-partner,  827 
books,  access  to,  custody  of,  provisions  as  to,  807 
capital,  proTisions  in  articles  as  to,  801 
interest  on,  ceases  after  dissolution,  ib. 

none  on  share  of  profits  left  in  business,  801 — 2 
loss  of  borne  by  partners  in  proportion  to  their  interests,  801 
meaning  of  word,  ib. 
profits  of,  belonging  to  deceased  partner,  and  used  by  firm,  802 

payment  of  deceased  partner's  share  by  instalments,  ib. 
as  to  interest  on  the  instalments,  ib. 
property  of  any  kind  may  be,  801 
shares  of  partners,  in  primd  facie  equal,  ib. 

community  of  profits  involves  community  of  loss,  ib. 
constituted  in  what  manner,  790.     See  Third  Persons,  infra. 
agreement  to  share  profits  and  losses,  791 
agreement  to  share  profits  only,  jVj. 
articles,  written  agreement  not  necessary,  790 
labour  and  skill  given  by  one,  capital  by  another,  791 

dealings  of  partners  inter  se,  802 

aUowances,  ib. 

one  partner,  not  entitled,  for  extra  trouble,  ib. 
unless  there  is  agreement  that  he  shall  have,  ib. 
or  the  other  absents  himself,  ib. 
Bitrvivor  carrying  on  business  for  benefit  of  firm,  entitled  to,  io. 
unless  he  is  executor  of  deceased,  ih. 
articles,  general  purpose  and  effect  of,  803 

varied  by  conduct  and  practice  of  partners,  ib. 
good  faith  between  partners,  802 

one  cannot  derive  exclusive  benefit  by  means  of  his  position,  ib. 
as  by  renewal  of  lease,  ib. 
even  on  account  of  partnership,  unless  with  consent  of  others,  lb. 
one  must  not  carry  on  similar  business,  803 

nor  employ  partnership  property  for  exclusive  benefit,  802 
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dealings  of  partners,  &c. — continvrd. 
majority  binds  minority  in  general,  803 

but  alterations  in  articles  require  consent  of  all,  ib. 
set  off  none  of  separate  against  joint  debts  or  conversely,  lb. 
retiring  partner,  security  given  by  continuing  to,  assignment  of,  ib. 
death  of  partner,  822 
accounts,  provisions  as  to,  on,  807 

chattels  personal,  no  survivorship  as  to  even  at  law,  823 
contract  not  completed  till  after,  ib. 

representatives  of  deceased  share  in  profits  of,  ib. 
debts  and  choses  iu  action  survive  at  law,  ib. 

but  survivor  takes  only  legal  interest,  ib. 
devise  by  partner  in  trust  to  pay  debts  is  an  express  trust,  824 

but  laches  may  deprive  creditor  of  his  rights,  ib. 
devisee  or  legatee  of  partnership  property  takes  subject  to  partnership 

liabilities,  825 
equitable  right,  to  bring  action  for  account,  823 
estate  of  deceased  ceases  to  be  liable  for  acts  of  co-partners,  822 

unless  survivor  is  executor  of  deceased,  ib. 
executor  of  deceased  may,  as  such,  become  partner,  825 

devastavit  by,  ib. 
' '  joint  and  several,"  meaning  of  phrase  as  applied  to  partnership  debts,  822 — 3 
legal  estate  in  partnership  realty  survives,  823 

but  in  equity  survivors  are  trustees,  ib. 
lending  money  of  deceased  to  survivors,  825 

gives  no  right  to  profits  beyond  agreed  interest,  ib. 
notice  of  trusts  of  property  left  in  business,  survivors  have;  ib. 
past  debts,  executor  of  deceased  remains  liable  for,  822 
unless  exclusive  liability  of  survivor  accepted,  823 
or  creditor  guilty  of  laches,  ib. 
pre-emption,  survivor  has  no  right  to,  unless  by  agreement,  824 

but  he  may  purchase  from  representatives  of  deceased,  ib. 
purchase  by  survivors,  provision  in  article  as  to,  ib. 
share  of  deceased,  accounts  not  made  up  at  proper  time,  effect  of,  807 
Statute  of  Limitations,  surviving  partner  can  set  up  against  executors  of 

deceased,  822 
valuation,  share  of  deceased  to  be  taken  at  a,  824 

where  court  will  enforce  such  agreement,  ib. 
widow  or  children,  share  or  annuity  given  to,  ib. 

annuity  or  share  of  profits  at  option  of  continuing  partner,  ib. 
definition  of  partnership,  787 
discharge  of  one  by  release  of  others  as  to,  831 
dissolution  of,  811 
accounts  taking  on,  815 

after  more  than  six  years.  Statute  of  Limitations,  ib. 
assets  realization  of,  816 

contracts  in  hand  must  be  valued,  817 
goodwill  is  an  asset,  816 

and  business,  what  included  in  assignment  of,  817 
gift  of,  where  valueless  apart  from  business  premises,  ib. 
in  name  of  a  publication,  ib. 
inapplicable  to  business  of  solicitor,  ib. 
meaning  of  word,  816 

not  included  in  things  "in  their  nature  susceptible  of  valuation,"  817 
of  a  business,  816 
of  a  public  house,  ib. 

survivorship  of,  on  death  of  partner,  none,  817 
value  of  how  assessed,  ib. 
trade  mark  is  an  asset,  ib. 
of  one  entering  into  partnership  is  pai-tnership  property,  ib. 
at  wiU  of  partnership,  by  notice  clear  and  positive,  81 1 
inferred,  may  be  without  notice,  ib. 
lunatic  partner,  notice  may  be  given  to,  ib. 
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dissolution  cf — contiimrd. 

bankruptcy  of  partner,  813.     See  Eankniptcy,  supra. 
breach  of  articles,  power  to  dissolve  on,  812 

bills,  unauthorized  drawing  of,  ih. 

opportunity  for  explanation  must  be  given  before  exclusion  of  partner,  ih. 

power  must  be  exercised  in  good  faith,  ib. 

receipt  of  monies,  omission  to  make  entries  of,  iJ). 

sUght  acts  not  sufficient,  ib. 
capital  advanced  in  unequal  shares,  815 — 6 
capital  of  partner  left  in  business  after  dissolution,  818 

right  of  partner  to  share  iu  subsequent  profits,  ih. 
contribution  to  losses  are  equal  unless  agreement  runlrn,  816 
court  when  directed  by  the,  813,  818 

sale  of  property  generally  directed,  818 

to  continuing  partner  may  be  for  benefit  of  all,  819 
terms  of  iu  discretion  of  judge,  ib. 
death  of  partner  is,  unless  agreement  to  contrary,  813 
debts,  any  partner  can  receive,  notwithstanding  dissolution,  815 

firm  has  lien  for  debts  due  to  it  from  partners,  //'. 
effluxion  of  time  by,  at  fixed  period  for,  811 

renewal  without  express  provisions,  is  at  will,  ih. 
and  articles  inapplicable  thereto  invalid,  ih. 
illness,  temporary  not  sufficient,  814 
immoral  conduct  not  ground  of,  ib. 
insanity  of  one  partner,  permanent,  is  ground  for,  813 

committee,  powers  of,  as  to  partnership  property,  10  &  17  Vict.  u.  70, 
813 

other  partners  carrying  on  business,  ib. 
lien,  each  partner  has  on  partnership  property  for  discharge  of  liabilities, 
817 

determined,  when,  by  agreement,  818 

none  where  property  sold  and  carried  to  separate  accounts,  ih. 
unless  transfer  and  appropriation  qualified,  /''. 
misconduct,  gross,  of  one  partner,  813 — i 
misrepresentation  made  by  one  to  another,  814 
monies  received  after,  by  one  partner  debited  to  him,  816 
notice  by  one  of  withdrawal  from  adventure,  cannot  bcrescinded,  811 — 2 
notice  of  dissolution  usually  inserted  in  London  Hfizetle,  812 

partner  may  give  notice  for  others  if  authorized,  ift. 

special  notice  to  customers  of  firm,  ih. 
but  they  are  bound  if  they  knew  of  general  notice,  ib. 
profit,  when  partnership  cannot  be  carried  on  any  longer  with,  813 
provision  that  nominee  of  deceased  partner  shall  succeed  him,  ili. 

effect  of  his  refusal,  ih. 
quarrelling,  continual,  814 

but  not  mere  ill-temper,  ib. 
retirement  of  one.     Sec  Retirement  of  Partner,  infra. 
third  persons,  as  to  contracts  with,  made  prior  to  dissolution,  81.") 
time  from  which  dissolution  dates,  814 
transfer  of  interest  by  one  partner,  812 
expenditure  by  one  partner  on  property  of  another,  806 — 7 

firm,  liability  of,  for  acts  of  individual  partners,  796 
arbitration,  one  cannot  bind  firm  by  reference  to,  798 
bills,  &c.,  non-trading  partnerships,  796 
bills,  &c.,  trading  partnerships,  one  partner  may  draw,  &o.,  ih. 

binding  on  though  in  fraud  of  firm,  ili. 
rule  only  applies  to  ordinary  bills  of  a  firm,  ih. 

trading  under  name  of  one  partner  only,  signature  to  bill,  796—/ 

where  prohibited  to  knowledge  of  person  taking  bills^  796 
bills,  one,  by  arrangement,  drawing  iu  his  own  name,  797 

where  firm  has  no  name,  ih. 
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firm,  liability  of,  &c. — continued. 
contracts,  one  may  enter  into  if  proper  to  business  of  firm,  797 

and  bind  even  dormant  partners,  ih. 

at  law  bind  firm  jointly,  not  partner  separately,  ib. 

banking  account,  one  partner  has  do  implied  authority  to  open,  798 

equity  in,  all  jointly  and  each  separately  bound,  797 
BO  bills,  &c.,  in  terms  joint  are  several  as  well,  ib. 
unless  on  contract  of  indemnity,  ib, 
or  by  express  agreement,  ih. 

joint  covenant  by  continuing  to  pay  outgoing  partners,  as  to,  797 — 8 

money  lent,  goods  sold  to  one  alone,  firm  not  liable,  798 
rule  does  not  always  apply  in  case  of  companies,  ib. 

prior  to  partner  joining,  latter  not  liable,  797 
unless  he  makes  himself  so,  ib. 

trading  partnership,  impUed  authority  to  buy  on  credit,  798 
misappropriation  by  partner  ordering  goods,  ib. 
criminal,  liability,  stealing,  embezzling,  800 
debts,  one  may  receive  in  general,  798 

even  after  dissolution,  ib. 
deeds,  executing  for  firm,  no  implied  authority  to  one,  ib. 

unless  he  executes  in  presence  of  other  partners,  ib. 
false  representation  by  one  in  course  of  business,  firm  liable,  798—9 

one  of  firm  of  solicitors  falsifying  abstract,  799 
forgery  by  one  partner,  799 

fraud,  joint  property  made  security  for  separate  debt,  829—30 
fraud,  joint  property  converted  by,  into  separate  estate,  829 

separate  property  converted  by,  into  joint,  ib. 
guarantee,  one  cannot  bind  firm  by,  798 
inter  se,  each  liable  for  his  own  acts,  800 
joint  and  separate  estate.     See  Bankruptcy,  supra. 
judgment  by  consent  against  one,  not  enforceable  against  others,  797 
misappropriation  by  one  of  money  while  in  hands  of  firm,  799 

firm  may  be  liable  though  not  receiving  money,  ib. 
misappropriation  by  one,  but  not  in  course  of  business,  ib. 

money  retained  by  one  to  invest,  ib. 
release  one  may,  semble,  unless  fraud  and  coUusion,  798 
security  for  loan,  as  to  authority  of  one  to  take,  ib. 
solely  entrusted  with  property,  where  one  partner  is,  800 
illegal,  for  purposes  forbidden  by  law  are,  795 

attorney  with  one  not  qualified  to  practise  as  attorney,  ib. 

unless  latter  does  not  practise,  ib. 
medical  practitioners,  ib. 

number  must  not  exceed  limits  of  Companies  Act,  ib. 
pawnbrokers,  stipulation  for  concealment  of  name,  35  &  36  Vict.  c.  93, 

s.  13,  ib. 
spiritual  persons  cannot  trade  except  in  certain  cases,  j6. 

but  their  contracts  are  not  void,  ib. 
joint  and  separate  debts,  823.     See  Bankruptcy,  mjpi'tis. 

joint  and  separate  estate,  805 

appointments,  profits  of,  may  be  partnership  property,  ib. 
common  stock  at  commencement  is  joint,  ib. 
so  property  purchased  with  partnership  funds,  ib. 
though  in  name  of  one  partner,  ib. 
fact,  a  question  of,  whether  property  joint  or  separate,  ib. 
which  depends  on  all  the  circumstances  of  the  case,  ib. 
form  of  conveyance,  ib. 

joint,  property  may  be,  though  conveyed  to  partners  separately,  ib. 
joint  property  or  interest,  severed  by  long  user  as  separate,  ib. 
conversion  of,  into  separate  interest,  805 — 6 
agreement  must  be  executed,  but  need  not  be  in  writing,  806 
firm  must  not  be  insolvent  at  time,  ib. 
nor  must  creditors  be  delayed  thereby,  ib. 
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joint  and  separate  6Bta.te—:\mU7med. 
joint  property  or  interest,  ka.— continued. 

separate  interest,  conversion  of,  into  joint,  806 
user  by  firm,  property  may  be  separate,  805 
lease,  joint,  covenants  in  by  "partners,  797 
Limitations,  Statutes  of,  effect  of,  808 

acknowledgment  by  one  co-contractor,  809 

of  obligation  to  account,  il>. 
part  payment  by  one  co-contractor  or  co-debtor,  808 

_  covenant  by  continuing  partner  to  pay  debts,  effect  of,  808—9 
time,  a  bar  to  proceedings  on  accounts  between  partners,  809 
loans,  partnership  not  created  by.     See  Third  Persons,  infra. 
■  lunatic  partner,  becoming,  rights  of,  789 
married  woman,  ib. 

cannot  at  law  enter  into,  ib. 
except  as  agent  of  husband,  ib. 
or  where  she  has  power  to  contract  as /chic  soir,  ib. 
by  custom  of  London,  ib. 
separate  estate,  ib.     See  Huseaxd  a\d   Wife,  Married  Women's  Pro- 
perty Acts. 
name  of  firm  is  a  partnership  asset,  794 

right  to  use  included  in  assignment  of  goodwUl,  ib. 
notice  to  one  partner,  is  notice  to  all,  809 

where  partner  receiving  it  is  acting  within  his  authority,  ib. 
number  of  partners  must  not  exceed  twenty,  788 
option  of  purchase  given  to  some  partners  is  binding,  822 
ostensible  partner,  holding  himself  out  or  leading  name,  794 

one  must  not  improperly  hold  out  another  as  partner,  ib. 
partners,  who  may  or  not  be,  general  rule,  788 

infant  may  be,  but  he  may  determine  partnership  at  majority,  i'l, 
and  recover  premium,  if  he  has  derived  no  benefit,  ib. 
must  act  promptly,  ib. 

representation  that  he  is  of  fuU  age,  protection  goue,  789 
lunatic,  as  a  rule  cannot  be,  ib. 

unless  other  party  ignorant  of  lunacy  and  contract  excluded,  ib. 
premises,  disclaimer  of  lease  of,  569 

premiums  and  return  of,  803 

dissolution  before  time  fixed  by  mutual  consent,  805 

by  court,  inquiry  as  to  return  of,  ib. 
paying  partner,  dissolution  of  partnership  by,  804 
paying  partner,  incompetence  of,  consequent  dissolution,  ib. 
paying  partner,  misconduct  of,  ib. 

where  part  remains  unpaid  at  dissolution,  ib. 
receiving  partner,  bankruptcy  of,  ib. 

dissolution  of  partnership  by,  ib. 
receiving  partner  excluding  paying  partner  from  partnership,  ib. 
receiving  partner,  ill  health  of,  when  ground  for  return,  ib. 
release  of  right  to  return  of,  ib. 

waiver  of  right  to,  ib. 
repudiation  of  partnership  by  one  bars  right  to  recover,  ib. 
return  of,  recoverable  if  obtained  by  fraud,  803 
on  ground  of  failure  of  consideration,  803 — 4 
principal  and  agent,  partnership  is  a  branch  of  law  of,  788 
profits,  participation  in,  cogeut  but  not  conclusive  evidence  of,  ib 
quasi-partnership,  definition  of,  787 
holding  out  as  partner,  788 

participation  in  profits  of  business  carried  on  by  others,  ib. 
real  or  personal  estate,  806 

real  estate  of  partnership  constructively  personal,  ib. 
if  once  involved  in  partnership  business,  ib. 
unless  separate  property  of  one,  ib. 

or  holders  are  co-owners,  not  strictly  co-partners,  ib. 
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receiver  appointed  by  the  court,  809 
appointment  is  a  matter  of  course  against  persons  not  partners,  810 
or  in  certain  cases  against  tnistee  in  bankruptcy,  ib. 
not  appointed  against  partner  except  on  special  grounds,  809 — 10 
books  and  papers  as  to  delivery  of,  to,  810 
interference  with,  is  contempt  of  court,  ih. 
is  an  officer  of  the  court,  ib. 
release  of  one  releases  all,  809 

unless  right  reserved,  ib. 
renewal  of  partnership  after  termination,  811 
retirement  of  partner,  819 
continuing  partners,  agreement  to  look  to  only,  ih. 

creditor  taking  fresh  security  or  increased  interest  from  continuing  partners,  ib. 
dormant  partners,  as  to,  ib. 

retiring  partner  liable  in  respect  of  past  transactions,  ih. 
so  also  in  respect  of  future,  unless  notice  given,  ib. 
retirement  of  old  and  introduction  of  new  partner,  ib. 

appropriation  of  payments,  application  of  doctrine,  820 — 1 
rule  does  not  apply  to  fraudulent  overdrawings,  821 
transfer  of  liability  with  knowledge  of  creditor,  819 
no  discharge  of  retiring  partner,  ib. 
what  is  a  sufficient  agreement  to  discharge,  820 

interest,  receipt  of,  from  new  firm,  and  proof  in  bankruptcy  against,  ib. 
novation  meaning  of,  ib. 
and  election  distinction  between,  ib. 
retiring  partner  may  set  up  near  old  place  of  business  unless  agreement  contra, 
821 
but  must  not  use  name  of  old  firm,  ib. 

though  it  be  his  own  name  with  "  &  Co.,''  ib. 
where  name  of  old  firm  his  own  only,  qu. ,  ib. 
distance,  agreement  not  to  carry  on  business  within  certain,  822 

distamce  is  measured  "  as  the  crow  ilies,"  ib. 
soliciting  old  customers,  821 
retiring  partner  taking  indemnity  has  no  lieu  on  assets,  822 
stipulation  that  agreement  shall  not  constitute  a  partnership  not  conclusive, 

792,  793—4 
sub-partnership,  nature  of,  791 

gives  no  right  as  against  partnership  itself,  ib. 
surviving    partner,    agreement    that    he    shall   purchase   share   of    deceased 
partner,  822 

third  persons,  partnership  as  to,  791 
formerly  test  was  sharing  or  not  in  profits  as  such,  ih. 
non-liability  rests  on  agency,  792 
28  &  29  "Vict.  c.  86, 

partnership  not  constituted  by,  792 

(1)  advance  of  money  on  contracts  to  receive  share  of  profits,  ih. 

"contracts  in  writing  with  a  person,"  meaning  of,  ih. 
declaration  against  partnership  not  conclusive,  ih. 
does  not  apply  to  loan  made  on  security  of  business,  ib. 
unsigned  contract  admissible  to  show  terms,  ib. 

(2)  remuneration  of  servants  or  agents  by  share  of  profits,  792 — ,3 

(3)  widow  or  child  of  deceased  receiving  annuity  out  of  profits,  793 

(4)  receipt  of  annuity  or  profits  in  consideration  of  sale  of  goodwill,  ib. 
"person,"  meaning  of  word  in  Act,  ib. 

trader  bankrupt,  lenders  or  vendors  postponed  to  other  creditors,  ib. 
not  mortgagee  of  lease  and  business,  ib. 
trade  mark  is  an  asset,  817 

PARTY-WALL, 

tenants  in  common,  rights  of,  as  to,  506.     I.  Tenancy  in  Common. 

PATENT  AND  LATENT  AMBIGUITIES,  1302-4,     I,  Wills. 
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PAYMENT  OF  MONEY  INTO  COURT,  264.     I.  Executors, 
of  trust  monies  into  court,  1017—8.     I.  Trusts. 

PAYMENTS  BY  EXECUTORS,  270.    I.  Devastavit. 

PEDIGREE  CASES,  1115-6.     I.  Abstract  of  Title. 

PEERAGE, 

condition  of  attaining  particular  dignity  in,  1202.     I.  Conditions  and  Con- 
tingencies (condition,  performance  of). 

PENALTIES,  71.     I.  Contracts. 

PENSION, 

government,  cannot  be  charged,  524.     I.  Charging  Orders. 

perpetual,  cannot  be  mortgaged,  730.     I.  Mortgages  (subject-matter  of). 

PENSIONS,  SALARIES,  &c., 

mortgages  of,  729—30.     I.  Mortgages  (subject-matter  of). 

PERPETUITIES.      See  Executoey   Devises,  Powers  tx  General,   Vesting 

AND  DiVESTINO,  ^VlLLS. 
alternative  limitations,  one  void,  the  other  good,  840 

appointment,  if  too  remote  when  taken  together  with  power,  it  fails,  841. 
Sec  Powj!R.s,  t.  vii.  p.  905. 

unless  donee  of  power  has  the  absolute  interest,  841 

married  woman  exercising  general  testamentary  powers,  841 
appointments  by  will  valid  if  not  too  remote  when  will  comes  into  operation, 

841,  859 
charitable  bequests,  rule  does  not  apply  to,  42,  83.3 
class,  gift  to,  at  twenty -four,  with  executory  gift  over  on  death  of  any  without 

leaving  issue,  836 
class,  gift  to  each  member  of,  independent  of  gift  to  others,  841 
class,  limitation  to,  too  remote  as  to  some,  void  as  to  all,  833 — 4 
contingent  remainders,  too  remote  limitations  of,  833 
cross  remainders,  838 — 9 
definition  of  a  perpetuity,  832 

estate  tail,  term  precedent  to  estate  tail,  trusts  too  remote,  833 
estates  tail,  rule  does  not  apply  to  executory  limitations  following,  832—3 
evidence  inadmissible  to  qualify  limitation  obviously  too  remote,  834 
general  rule,  832 

executory  devise  must  vest  within  lives  in  being  and  twenty-one  years, 
832,  840 
gift  for  life  to  husband  or  wife  of  testator's  child  and  their  children  living  at 

survivor's  death,  839 
gift  on  trust  for  children  of  daughter  who  should  live  to  attain  twenty-five, 

835—6 
gift  to  A.  and  B.  for  life,  to  their  children  for  life,  remainder  over,  838 — 9 
gift  to  A.  for  life,  remainder  to  his  children  at  twenty-one  and  their  children 

at  twenty-one,  834 — 5 
gift  to  A.  for  life,  remainder  to  his  sou  for  life,  remainder  for  life  to  their 

descendants,  remainder  to  A.,  836 
grants  to  particular  families  for  public  services,  833 

indefinite  failure  of  issue,  executory  limitatioos  after,  833.     I.  Wills  (issue). 
legacy  to  vest  at  twenty-five,  838 
life  interests,  rule  applies  though  there  are  no,  837—8 
limitation  that  Tnay  be  too  remote  void,  833 
limitations  after  void  limitations,  void,  839 — 40 
w.— VOL.  II.  5  I 
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maintenance,  effect  of  gift  of  income  for,  836 — 7 

during  minority  only,  837 
objects  must  be  ascertained  without  reference  to  rule  as  to  remoteness,  840 
power  void  for  remoteness,  833 

re-entry,  unlimited  power  of  on  breach  of  covenant,  void,  832 
separate  shares,   bequests  of,  may  be  good  as  to  some,  though  void  as  to 
others,  837 

but  shares  must  be  ascertained  and  vest  within  time  allowed,  ib. 
series,  all  members  of,  excluded  if  gift  to  one  too  remote,  840 — 1 
settlements,  limitations  in,  infringing  rule  against,  624 
title,  limitations  of  property  to  go  with,  as  to,  839 
unborn  children  of  A.  at  twenty-eight  or  thirty  years  from  his  death,  837 — 8 

gift  to  testator's  children  at  that  age,  ib. 
unborn  persons,  gifts  to,  838 

to  children  of,  void,  ib. 
unborn  persons,  life  estates  to,  in  succession,  838 
valid  gift  unaffected  by  gift  over  being  void  for  remoteness,  836 
"vest,"  construction  of  word,  839 

vest,  express  direction  that  interest  shall,  at  particular  age,  ib. 
will,  limitations,  read  as  to  testator's  death,  834 

PERSONAL  PROPERTY, 

assignable  by  deed,  or  by  actual  delivery,  when  capable  of,  243 

definition  of,  ib. 

documents  of  title  may  pass  by  delivery,  Hi. 

limitation  of  life  estate  in  a  will,  246 

cannot,  strictly  speaking,  be  created  at  law,  ib. 
but  may  by  will  or  by  way  of  executory  trust,  ib. 

but  must  not  be  upon  an  indefinite  failure  of  issue  of  a  person,  ib.     I. 
Wills  (issue), 
tenant  for  life  can  only  deal  with  for  his  life,  246 — 7 

after  his  death,  remainderman  may  sue  for  them,  246 — 7 
is  not,  in  general,  obliged  to  give  security,  247 
but  if  required  must  sign  inventory,  ib. 
limitations  of  to  devolve  with  realty  entailed,  243 

efiect  of  settlement  "  as  far  as  rules  of  law  and  equity  will  permit,''  ib. 
executory  and  executed  trusts,  distinction  as  to,  244—5 
heir-looms,  setblement  of,  244 

trust  to  secure  devolution  of  chattels  as,  246 
proviso  not  to  vest  absolutely  in  tenant  in  tail  by  purchase  until  twenty- 
one,  245 
"by  purchase,''  omission  of  words,  245 — 6 
right  to,  may  pass  by  delivery,  243 
shares  in  companies  generally  are,  197 
shares  of  tolls  or  light-houses  are  real  estate,  ib. 
so  shares  in  New  River  Company,  ib. 

PERSONAL  SECURITY, 

executor  lending  on,  271.     I.  Devastavit. 

PHOTOGRAPHS,  135.     I.  Copyright. 

PIN-MONEY,  375,  C39.     I.  Husband  and  Wife,  Marriage  Settlements  (Wife). 

PLANS, 

when  vendor  bound  by,  1068.     I.  Particulars  of  Sale. 

PLEADING  A  PURCHASE,  1184—6.     I.  Vendor  and  Purchaser. 
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POLICIES  OP  ASSURANCE, 

covenants  as  to,  in  settlemeats,  671.     I.  Marriage  Settlements, 
mortgage  of,  720—2.     I.  Mortgages  (Subject-matter  of). 

POETIONS  FOR  YOUNGER  CHILDREN.     See  Marriage  Settlements. 
amount  to  be  raised,  646 

death  after  interest  vested,  647 

survivorship  and  accruer,  646 — 7 

variable,  according  to  number  of  children,  646 

charged,  on  what  property,  647 

debt  existing  charged  on  realty,  personalty  still  primarily  liable,  ib. 

seals  where  no  debt  exists,  ib. 
estate  tail,  portions  secured  by  term  after,  648 
land  charged,  primarily  liable,  647 

though  portions  also  secured  by  specialty,  id. 
terms  of  specialty  regulate  rights  under  it,  648 
property  of  which  testator  should  die  seised,  ib. 
several  estates— contribution,  ib. 

implication,  liability  not  extended  by,  ib. 
coats  of  raising,  fall,  in  general,  on  estate,  646 

interest  on,  648 

accrues  from  time  when  portion  ought  to  be  paid,  lb. 

annually,  should  be  paid,  649 

appointed,  lawful  interest  may  be  under  power,  648—9 

decease  of  A.,  portions  payable  on,  649 

disallowed,  where  parties  negligent,  ib. 

distribution,  power  of  only — no  power  to  fix  rate  of  interest,  ib. 

lawful,  what  is,  ib. 

parents,  where  portions  are  raisable  in  lifetime  of,  ib. 

portions  payable  out  of  rents  and  profits  ojily,  ib. 

rate  of, — 4  per  cent,  usually,  ib. 

5  per  cent,  on  laud  in  Ireland,  /A. 
special  cases,  ib. 

maintenance  out  of,  650 

advance  by  trustee  when  allowed,  654 

apportionment  of,  up  to  majority  or  marriage,  6.53 

capital  when  court  will  sanction  breaking  into,  654 

child  otherwise  provided  for,  ib. 

children,  custody,  education  and  maintenance  of,  pending  suit,  22  &  23  Vict 

c.  61,  655 
discretionary  power  to  appoint  fund  for,  65.^! 
father,  if  able,  must  maintain  children,  650 

though  there  is  a  fund  applicable,  if  he  is  unable,  ib. 

■unless  he  has  contracted  otherwise,  650—1 

or  children  have  been  taken  from  him  by  court,  652 
father,  inability  of,  to  maintain,  need  not  amount  to  insolvency,  651 
includes  more  than  mere  maintenance  and  education,  654 
interest,  rate  of,  where  not  specified,  ib. 
jurisdiction,  infant  out  of,  655 
mother  not  bound  to  maintain  children,  652 

though  she  has  a  separate  estate,  ib. 
parents  and  guardians  not  accountable  where  children  properly  maintained, 

654—5 
past  as  well  as  future,  allowed  for,  654 

but  not  as  matter  of  course,  ib. 
presumptive  interests,  when  court  allows  maintenance  out  of,  652 
provision  for  children  not  implied  before  time  of  payment  of  portion,  650 
raised,  ordered  to  be  by  sale  or  mortgage  of  term,  ib. 
several  funds,  infant  entitled  to,  income  of  which  to  be  applied,  654 
smaller  sura  than  proper,  allowed  for,  653 — 4 

5  I  2 


1574  INDEX. 

PORTIONS  FOR  YOUNGER  CHILDREN— cofttt)mc(i. 

maintenance  out  of — continued. 
statutory  powers  of,  652 

23  &  24  Vict.  c.  145  (.s.  26),  now  repealed,  ib. 
inapplicable  where  infant  not  entitled  to,  interest  on  legacy  at  21,  ih, 
power  does  not  apply  to  interval  21 — 25,  ib. 
Conveyancing  Act,  1881,  s.  43,  652 — 3 
infant  contingently  entitled  at  21  or  on  prior  event,  trustees  may  apply 
income  for  maintenance,  652 
applies  only  where  infant  would  take  income  on  gift  becoming  abso- 
lute, 653 
trustees  discretion  of,  rule  as  to,  651 

when  controlled  by  the  court,  ib. 
under  Divorce  and  Matrimonial  Causes  Act,  635 
when  raisable  generally,  650 

wife,  adultery  of,  settlement  for  benefit  of  children,  655 
mode  of  raising,  645 
advance  by  parent  exonerates  estate,  646 
unless  there  is  a  declaration  contra,  ib. 
demise  to  raise  by,  meaning  of  direction,  645 — 6 
laud,  charged  on, — generally  out  of  rents  and  profits,  645 

or  by  demise,  sale,  or  mortgage,  ib. 
mortgage,  power  to,  authorises  sale,  ib. 
portions  raised  or  paid  to  trustees,  land  discharged,  646 
rents  and  profits  generally,  direction  to  raise  oiit  of,  645 
authorises  sale  or  mortgage,  ib. 

so  where  power  to  appoint  as  appointor  thinks  fit,  ib. 
securities  by  realising,  ib. 

term  none  to  secure,  court  can  decree  sale  or  mortgage,  ih. 
yearly  rents,  direction  to  raise  out  of,  ib. 
raising  and  paying,  time  of,  643 
issue,  limitations  to,  ib. 

jointress,  portions  cannot  be  raised  to  prejudice  of,  644 
marshalled,  assets  will  be,  in  favour  of  children  entitled  to,  ib. 
ordinary  provisions,  643 

presumptive  and  vested  portions — to  be  raised  together,  qu.,  644 
subject  to  power  of  appointment  as  a  rule,  643 

in  default,  sons  take  at  21,  daughters  at  21  or  marriage,  ib. 
term  portions  secured  by,  and  not  subject  to  prior  life  interests,  643 — 4 
subject  to  exercise  of  power,  644 
subject  to  power  to  revoke  term,  ib. 
subject  to  prior  life  interests,  ib. 
or  to  contingencies  or  debts,  ib. 
release  by  advanced  child  to  father,  not  equivalent  to  assignment,  646 

POSSESSION, 

as  to  giving,  on  completion,  1080 — 1.     I.  Conditions  of  Sale. 

POST-NUPTIAL  SETTLEMENTS,  611.     I.  Marriage  Settlements  (Covenants). 

POWER  OF  ATTORNEY,  259.     I.  Executors. 

executor  abroad,  sending  over,  1345.     I.  Legacies. 

undeT  Conveyancing  Acts,  1169 — 70.     I.  Vendor  and  Purchaser. 

POWERS  IN  GENERAL.  See  Power  to  JomTURE,  infra,  1584;  Power  to 
Lease,  infra,  1584;  Powers  of  Exchange,  Partition,  .^nd  Sale,  &c., 
infra,  1586;  Powers  of  Sale  in  Mortgages,  infra,  1587. 

absolute  whether  interest  is  or  mere  power.     ifJee  "  Creation  of,"  infra. 

"  any  part "  power  to  appoint  with  gift  over  of  rest,  849 

appendant  powers,  843 

appointments.     See  Excessive,  Exclusive,  .\nd  Illusory  Appointment. 
children,  &c. ,  power  to  appoint  to,  infra. 
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Appointments,  operation  of,  and  limitations  in  default, 
appointment  defeats  estates  limited  in  default,  908 

effect  under  old  law  as  to  dower,  ib. 
bank  annuities  appointed  and  afterwards  part  of  them  sold,  912 
covenant  of  appointor,  appointee  not  bound  by,  907 
death  of  one  or  more  objects  restricts  power  pro  tanto,  911 
default  of  appointment,  who  are  capable  of  taking  in,  907 
estate  over  which  general  power,  sold  by  appointor  after  appointing  it  upon 

trust  for  sale,  912  i;v  &        s; 

estate  over  which  power,  part  of  sold  before  appointment,  ib. 
estate  over  which  power  sold,  and  proceeds  invested  in  houses,  ib. 
estate,  power  to  appoint  authorises  appointment  of  its  produce,  ib. 

and  conversely,  ib. 
estates  purchased  with  produce  of  sale  of  other  estates,  power  to  appoint,  ib. 
existence,  some  objects  only  coming  into,  911 
hotchpot  clause,  operation  of,  ib. 
husband  and  wife  could  appoint  to  one  another  at  common  law,  908 

can  convey  under  Conveyancing  Act,  1881,  ib. 
implication,  where  there  can  be  no  gift  by,  907 
insufficient  fund,  shares  appointed  by  will  abate  rateably,  911 

but  not  with  unappointed  shares  or  residue,  ib. 

if  appointed  share  lapses,  other  appointees  have  benefit  of,  912 

shares  appointed  by  several  deeds,  loss  is  on  last  appointees,  911 
land  where  power  to  appoint,  and  sold,  ib. 
limitations  in  appointment  construed  as  if  in  instrument  creating  power, 

Children  and  issue,  appointments  to. 

arrangement  with  appointor,  appointment  to  child  under,  860 
bankrupt,  object  entitled  in  default  becoming,  857 
Bankruptcy  Acts,  1869  and  1883,  as  to,  ib. 

Children  and  issue,  power  of  appointing  to  or  for, 

child  includes  a  ohUd  en  ventre  sa  mire,  857 

death  of  child,  power  to  appoint  by  deed  or  wiU  after,  ib. 

where  power  testamentary  only,  ib. 
dividends,  appointment  of  for  maintenance  of  children,  858 

executors  or  administrators  of  deceased  child,  appointment  to  bad,  856 

grandchildren,  appointment  to  bad,  ib. 

life,  to  children  for,  remainder  to  grandchildren  bad,  ib. 

marriage,  children  of,  power  of  appointing  to  by  deed  or  wOl,  857 

marriage  settlement,  general  power  in,  not  restricted  to  children,  856 
children,  heirs  or  issue,  appointment  to  grandchild  good,  858 
contingent  class,  power  to  appoint  to,  856 

daughters,  objects  consenting  to  appointment  by  settlement  after  or  on 
marriage,  859 

principle  governing  cases,  ib. 

where  daughter  is  under  age,  confirmation,  or  necessity  of,  633,  859 
daughters.     See  Sepakate  Use,  infra. 
decease,  power  to  appoint  at,  testamentary  only,  856 
death  of  some  objects,  does  not  prevent  appointment,  857 
"  issue"  means  primA  facie  all  descendants,  862 

but  intention  may  restrict  such  meaning,  ib. 
next  of  kin,  effect  of  appointment  to,  being  in  fact  issue,  ib. 
portions  out  of  land,  power  to  appoint, 

appointment  takes  effect  if  child  attains  twenty-one,  863 

discretion,  where  trustees  have,  ib. 

fraud  on  the  power,  where  appointment  is,  ib.,  post,  Fraud  on  Power. 

interest,  power  to  charge,  implied,  ib. 

land  may  be  appointed  to  one,  charged  with  sums  for  others,  ib. 

rules  upon  the  subject  now  followed,  ib. 

unlimited  power  of  charging  or  appointing  estate,  ib, 

wanted,  should  not  be  raised  until,  ib. 
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Children  and  issue,  &c continued. 

separate  use,  appointment  to  daughter  for  life,  remainder  as  she  by  deed  or 
wiU  appoints,  858 
where  appointment  by  will  only  is  authorised,  ib. 
where  there  is  a  restraint  upon  anticipation,  858 — 9 
latest  decisions  against  its  validity,  859 
stranger  object  consenting  to  appointment  to,  859 
substitution  effect  of  clause  of,  862 

understanding  that  appointees  were  to  be  trustees,  appointment  upon,  860 
younger  child  becoming  eldest, 

"  eldest "  means  eldest  who  takes  the  estate,  861 

eldest  if  a  daughter,  is  a  younger  cliUd  within  the  rule,  ib. 

unless  taking  the  estate,  ib. 
"  eldest  son,"  proviso  if  second  son  should  become,  ib. 
estate,  younger  becoming  eldest  must  take,  ii. 

unless  language  of  instrument  excludes  him,  ib. 
excluded  by  name  where  eldest  son  is,  860 
excluding,  if  no  reason  for,  younger  child  will  take,  861 
indefeasible  interest,  where  intention  that  children  shall  take,  860 — 1 
rule  not  confined  to  appointments  under  powers,  861 

applies  to  real  and  personal  estate,  ib. 
rule  applies  only  where  provisions  is  by  person  in  loco  parentis,  862 
fe'ms  being  portions  for  children  except  eldest  sou  for,  861 

where  portions  are  charged  on  land,  ib. 
time  at  which  eldest  son  ascertained,  862 
classification  of, 

appendant,  in  gross,  and  simply  collateral,  843 — i 

when  this  classification  is  important,  844 
general  and  special,  ib. 
primary  and  subsidiary,  ib. 
collateral  powers,  843 

conditions  and  restrictions  unauthorised,  917 
benefit  of  appointor,  conditions  for, 

payment  of  debts,  918 

satisfaction  of  debt,  ib. 
charge,  appointment  made  subject  to,  ib. 

conditions  or  restrictions  unauthorised  by  the  power  are  void,  917 
exclusive,  where  power  is,  what  conditions  may  be  annexed,  ib. 
intent,  may  be  contrary  to,  to  hold  condition  void  and  appointment  good, 

918 
marriage,  conditions  as  to,  ib.     I.   Conditions  and  Contingencies, 
settlement,  condition  that  appointee  shall  make,  ib. 
share  with  appointees  not  objects,  condition  that  objects  shall,  ib. 
trustees,  condition  as  to  consent  of,  ib. 
contingent  power  and  objects.     Sec  Time  of  execution,  inf7-a. 

creation  of, 

absolute  interest,  whether  given  or  mere  power,  845 
absolute  interest  with  superadded  power,  ib. 
copyholds,  covenant  to  surrender,  to  same  uses  as  freeholds,  ib. 
for  such  purposes  as  A.  shall  think  fit,  ib. 
life  interest  with  general  power,  ib. 

life  interest  with  superadded  power  and  remainder  to  donee,  845 — 6 
life  interest  with  superadded  power  without  remainder  to  donee,  846 
married  woman,  where  limitation  to,  for  life  with  power  gives  absolute  in- 
terest, ib. 
particular  form  of  words  immaterial  if  intention  clear,  844 
reference  to  another  power,  creation  by,  845 
restricted  power,  similar  powers  unrestricted,  ib. 
separate  use,  limitation  to,  simply,  ib. 
stock,  gift  of  interest  of,  for  separate  use  with  power,  ib. 
to  A.  indefinitely  with  superadded  power  of  disposition,  ib. 
to  such  uses  as  A.  shall  appoint,  ib. 
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cumulative,  whether  powera  in  fresh  settlement  are,  849 

disclaimed,  whether  coupled  with  interest  or  not,  may  be.  Conveyancing  Act, 

1882,855 
distinct  powers  may  exist  for  same  purpose,  849 

excessive  or  unauthorised  appointments.     See  Frauds  on  Poweks,  infra. 
absolute  appointment  to  object,  with  subsequent  appointment  to  stranger, 

916 
absolute  appointment  with  condition  that  appointee  should  release,  ib. 
bankruptcy,  appointment  to  child  untO,  ib. 
contingent  appointment  to  stranger,  ib. 
cy  pris,  doctrine  of,  applied  to  powers,  ib. 

confined  to  wills,  917 

does  not  apply  to  personalty,  ib. 
double  aspect,  appointment  with,  916 
effect  of  excessive  appointments,  915 
excess  in  subject-matter,  effect  of,  917 

general  power  of  sale  or  appointment  without  words  of  inheritance,  ib. 
gift  over  to  an  object  after  unauthorised  appointment,  915—6 
intermediate  void  limitations,  effect  of  on  ultimate  remainder,  917 
objects  and  strangers,  effect  of  appointment  to,  915,  916 

pro  tanto  appointment  good  to  objects,  915 

if  good  appointment  can  be  clearly  distinguished,  916 
person  entitled  in  default  joining  in  appointment,  915 
sell  and  divide  amongst  objects,  appointment  in  trust  to,  916 
strangers,  contingent  appointment  to,  ib. 
trustee  for  objects,  appointment  to,  ib. 
what  are  excessive  appointments,  915 

ezclBsive  and  illusory  appointments, 

chUd,  appointment  to,  by  tenant  for  life  under  exclusive  power,  both  may 

join  in  selling,  904 
children,  power  to  appoint  to  (generally),  to  all  and  every,  unto  and  among, 

to  such  issue,  are  non-exclusive,  903 — 4 
children,  power  to  appoint  to,  such,  to  one  or  more,  all  or  such,  in  such 

parts,  &c.,  amongst  all  such,  in  such  shares,  such  child  and  children,  are 

exclusive,  904 
exclusive  power  where  some  objects  may  be  excluded,  903 

non-exclusive,  where  none  can  be,  903 — 4 
law  and  equity,  different  rules,  prior  to  1  WUl.  IV.  c.  46,  904 

at  law,  appointment  of  least  part  under  non-exclusive  power  good,  ib. 

in  equity  such  an  appointment  was  illusory,  ib. 

1  WlU.  IV.  0.  46  made  rule  of  law  as  as  to  illusory  appointments  binding 
in  equity,  904 — 5 

37  &  38  Vict.  c.  37,  makes  total  exclusion  of  any  object  immaterial,  905 

execution  of, 
all  persons  in  general  may  exercise,  885 
infant, 

personal  estate,  power  over,  886 

real  estate,  power  over,  ib. 
married  woman  m^y  exercise,  885 

agreement  in  articles  that  wife  may  appoint,  885—  6 

if  by  deed  it  need  not  be  acknowledged,  885 

immaterial  whether  power  given  while  sole  or  married,  ib. 

separation,  may  exercise  joint  power  with  husband  after,  ib. 

court'cannot  exercise  discretionary  power  after  fund  paid  into  court,  886 
court  will  not  interfere  with  discretionary  power  of  trustees  as  to,  ib. 
power  to,  cannot  be  delegated,  ib. 

required,  must  be  given,  ib.  .  .  .  •        ., 

where  implying  exercise  of  judgment  must  be  given  prior  to  execution,  ib. 
if  in  fact  so  given  formalities  may  be  satisfied  after,  885 
default  of.     See  Non-exeoutton  oe,  infra. 
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execution  of — continued, 
defective, 
breacli  of  trust,  defective  appointment  not  aided  to  release  trustees  from, 

896 
copyholds,  defective  execution  of  powers  aided  upon  same  principle  as 

defective  surrenders  of,  893 
equity  aids  in  certain  cases  in  favour  of  certain  persons,  ih, 
charity,  895 
creditor,  ib. 
legitimate  child,  ib. 
mortgagee,  ib. 
piirchaser,  ih. 
wife,  ib. 
not  in  general  for  others  or  the  settlor,  ib. 
form  prescribed,  if  not  followed  relief  given,  894 
attestation  not  according  to  requirements,  ib. 
will  instead  of  deed,  ib, 
not  in  converse  case,  ib. 
intention  to  execute  must  appear,  ib. 

agreement  in  writing  aided  where  power  is  to  appoint  by  deed,  ib. 
agreement  or  covenant  to  execute,  sufficient,  ib. 
unless  breach  of  trust  or  fraud  on  power,  ih. 
or  required  to  be  in  writing  and  not,  ib. 
answer  in  chancery  may  be  operative  as  an  appointment,  ib. 
recital  in  deed  may  evidence  intention,  ib. 
tenant  for  life,  renewal  of  lease  by,  insufficient,  ib. 
mistake,  appointment  invalid  through,  may  be  rectified,  895 
purchaser  from   appointee   under  defective    appointment,    when    aided, 

895-6 
substance,  no  aid  where  defect  is  in,  894 
best  rent  not  reserved  as  required,  ib. 
deed  instead  of  will  on  sale  by  donee,  ib. 

tenants  in  tail  and  protectors  of  settlements,  assurances  by,  896 
transfer  or  payment  of  fund  is  equivalent  to  execution  of  power,  895 

where  two  powers,  question  may  arise  which  exercised,  ib. 
unappointed  part,  where  appointment  incomplete,  ib. 
donee  having  an  interest  in  appointed  property, 
appoints  and  conveys,  where  donee,  903 

appointment  inoperative  under  power  sustained  by  interest,  ib. 
assurance  inoperative  except  under  power  construed  an  execution,  ib. 
conveyance  in  general  terms  operates  by  virtue  of  his  interest,  902 — 3 
feme  covert,  interest  of,  passed  where  no  reference  to  power,  903 
several  estates,  where  the  donee  has  power  over,  and  interest  in,  appoint- 
ment of  some  and  conveyance  of  others,  effect,  ib. 
donee  having  no  interest  in  appointed  property, 

all  powers  referred  to,  some  only  may  be  executed,  897 
debts,  appointment  under  special  power  coupled  with  direction  to  pay,  ib. 
one  power  specially  referred  to,  appointment  may  execute  others,  ib. 
property,  express  reference  to,  unnecessary,  898 
evidence  of  intention  to  execute  inadmissible,  ib. 

intention  to  execute  inferred  in  general  when  instrument  otherwise  in- 
operative, ib. 
property  of  testator  to  give  effect  to  devise,  no  execution,  ib. 
real  and  personal  estate,  distinction  between  appointments  of,  ib. 

married  women  having  no  separate  estates,  execution  of  power  by, 

899 
money  in  the  funds,  power  over,  ib. 
particular  sum,  power  over,  ib. 
specific  bequests  of  property,  ib. 
reference  to  power  unnecessary  where  words  sufficient  to  pass  property, 

896 
several  powers,  one  only  referred  to,  897 
wrong  reference  to  deed  immaterial,  898 
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execution  oi—coittimicd. 
1  Vict.  t.  26,  s.  27,  operation  of.    See  Will  as  Executing  Powers,  infra. 
act  contemplates  general  not  special  powers,  900 
decisions  before  act,  authorities  on  special  powers  since,  ib, 
general  bequest  by  married  women  since  the  act,  901 
general  devise  by  married  woman  since  the  act,  ib. 
general  devise  or  bequest  executes  general  power  over  real  or  personal 

estate,  899-900 
general  pecuniary  legacies,  900 — 1 
general  power  to  appoint  estate  and  to  charge  it,  900 
general  residuary  bequest,  effect  of,  on  power  subsequently  created,  902 
general  residuary  devise  or  beijuest,  operates  as  exercise  of  general  power, 

ib. 
married  woman  having  separate  property  and  special  power,  901 — 2 
other  sections  of  act,  in,  devise  includes  appointment  under  general  or 

special  power,  900 
republication  of  will  before  the  act,  902 

no  execution  of  power  created  between,  ib. 
residuary  legatees  taking  under  a  general  appointment  and  being  entitled 

in  default,  ib. 
stock,  bequest  of  residue  executes  general  power  over,  900 
two  wills,  power  to  be  executed  by  "  last  "  wUl,  902 
wiU  executes  power  subsequently  created,  ib. 
will,  no  execution  of  power  non-existing  at  testator's  death,  ib. 
extingiiishment  of.     See  Suspension,  &c.,  infra. 

frauds  on  powers,  appointments  being, 

all  the  objects  may  agree  to  give  some  benefit  to  the  appointor,  920 
appointor,  appointment  must  not  be  made  either  wholly  or  partially  for  the 

advantage  of,  919 
appointor,  appointment  on  marriage  of   daughter  for  ultimate  benefit  of, 

920 
apportioning  prices  of  life  estate  and  reversion,  mode  of,  ib. 
aiTangement  with  appointee  to  give  benefit  to  an  object,  good,  ib. 

sectts,  to  give  benefit  to  a  stranger,  ib. 
bargain,  appointment  must  not  be  matter  of,  919 
consideration,  where  appointor  gives,  ib. 
covenant  or  bond,  appointment  by  will  in  pursuance  of,  920 
covenant  or  bond  following  appointment,  ib. 
debts,  appointment  in  discharge  of,  919 
indirect  purposes,  appointment  made  to  effect,  void,  920 

parol  evidence  admissible  to  show  purpose,  ib. 
jointure,  bargain  that  whole  or  part  should  go  to  husband  or  his  creditors,  ib. 
lent,  appointment  in  order  that  fund  may  be,  919 
marriage,  bad  appointment  on,  not  supported  in  favour  of  issue  of  marriage, 

921 
motive  for  appointment,  where  bargain  was  not,  919 

next-of-kin,  appointment  made  for  purpose  of  vesting  interest  in  parent  as,  ib. 
objects,  parent  cannot  negotiate  with,  for  his  own  benefit,  ib. 
onus  of  proof  is  upon  those  who  impeach  the  appointment,  921 

suspicion  is  insufficient,  ib. 
partly  good,  where  appointment  held,  ih. 
portion,  appointment  in  consideration  of,  920 
presumption  of  intention  to  benefit  child,  effect  ot,  919 
purchaser  with  notice  of  the  fraud  is  affected  by  it,  921 
purchaser  without  notice  also,  who  has  not  got  the  legal  estate,  ib. 
releases  given,  when  void,  919 
sale,  appointment  by  parent  to  perfect,  good,  tb. 
stranger,  appointment  made,  to  discharge  the  liability  of,  920 
stranger,  appointment  to  benefit  void,  919—920 

though  appointee  not  cognisant  of,  920 
subsequent  agreement,  where  appointment  is  revocable,  921 
trustees,  when  they  may  refuse  to  transfer  appointed  fund,  ib. 
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frauds  on  powers,  &c. — contitmed. 
unprovided  for,  important  to  consider  whether  children  would  be,  if  no 

appointment,  921, 
whole  appointment  where  held  bad,  930 

general  powers, 

assets,  if  power  exercised,  847 
creditors,  when  defeated,  ib. 
married  woman,  when  donee,  ib. 

court  may  give  fund  without  formal  appointment,  846 

effect  of  direction  as  to  appointment  of  deed,  ib. 

married  woman,  effect  of,  when  given  to,  847 

to  whom  donee  of,  may  appoint,  846 

transfer  of  shares  by  deed,  ib . 

vested  in  husband  and  wife  during  coverture,  ih. 
ignorance  of  existence  of  power,  effect  of,  885 
in  gross,  powers,  nature  of,  843 

instruments,  &c.,  executing  powers, 

actual  transfer  equivalent  to  execution  of  appointment,  887 
attestation, 

certain  things  being  xmneoessarily  attested,  others  may  be  proved,  888 — 9 
delivery,  &c.,  of  will,  effect  of,  before  1  Vict.  c.  26,  889 
form  of  attestation  not  required,  but  formalities  in  fact  complied  with,  ib. 
one  witness  sufficient,  where  instrument  to  be  "  duly  attested,"  888 
signature,  where  witnesses  not  required  to  attest,  ib. 
signed,  where  it  must  state  that  instrument  was,  889 
stat.  1  Vict.  c.  26,  as  to  publication  of  wiU,  ib. 
stat.  22  &  23  Vict.  c.  35,  provisions  of,  ib. 

where  special  execution  and  attestation  required  by  power,  execution  in 
presence  of  and  attestation  by  two  witnesses  sufficient,  ib. 
does  not  affect  direction  as  to  consent  of  a  person,  ib. 
construction  of, 

as  of  other  similar  instruments,  deeds,  wills,  &c.,  905 

invalid  appointment  by  deed  no  revocation  of  valid  one  by  will,  906 

revocation  of  ordinary  wiU  revokes  one  under  power,  905 

of  prior  wUls  not  necessarily  of  appointment  by  will,  906 
voluntary  settlement  under  power,  subsequent  sale,  905 
where  by  will  only,  appointment  under  not  revoked  by  deed  or  transfer,  906 
"deed  or  writing  under  hand  and  seal,"  if   required,  will  not  sealed,  in- 
sufficient, 888—9 
formalities  must  be  observed,  886 
deed,  887 
will,  ib. 
witnesses,  886 
"instrument,"  if  power  to  be  executed,  mere  writing  sufficient,  888 
intention,  anything  showing,  sufficient,  where  no  particular  instrument  is 
required,  887 
directions  to  trustees,  ib. 
recital,  ib. 
suit  in  equity,  ib, 
several  instruments,  execution  may  be  by,  ib. 

but  they  must  not  together  exceed  limits  of  power,  ih. 
will  as  executing  powers,  888 
complete  instrument  if  testamentary  must  be  complete  wUl,  887 
domicil,  if  according  to  law,  of  testator's,  qu.,  888 — 9 
foreign  law  valid  by,  invalid  here  insufficient,  888 
instrument  may  be,  though  in  form  or  deed,  887 
lapse,  effect  of, 
appointed  interest  if  it  sinks  into  residue  or  goes  as  unappointed,  908 
where  general  power,  question  if  appointor  intended  to  make  property 

his  own,  909 
criteria  of  this,  ih. 
property  devolving  as  in  default  of  appointment,  (7). 
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instruments,  &o.— continued. 

■wUI  as  executing  powers — continued. 


-continued. 
testamentary  appointment  to  child  who  predeceases  testator,  leaving 
issue,  910 

effect  where  appointment  under  general  or  special  power,  ih. 
prior  to  1  Vict.  u.  26  as  to  execution  of  power  by,  898,  899 

general  or  special  power,  ib. 
since  1  Vict.  o.  26,  899  et  seq. ,  execution  where  donee  has  no  intei-est,  siqnv. 
general  devise  or  bequest  executes  general  power,  899 

unless  contrary  intention, 
special  powers  not  affected,  e.g.  to  appoint  to  children,  900,  901 
"will  only,"  847 

writing  only  required  is  sufficient  even  to  declare  uses  of  realty,  906 
"writing  or  will,"  if  required,  informal  will  inoperative,  888 
"  writing  signed,  sealed,  and  delivered"  if  required,    "will  signed,  sealed, 

published,  and  acknowledged"  suflScient,  ib. 
"  writing  under  hand  and  seal"  if  required,  wiU  signed  and  sealed  suffi- 
cient, ib. 
merger  of  powers.     See  Suspension",  &o.,  of,  infra. 

non-execution  of  powers, 

accidental  non-execution,  922 

class,  power  to  person  to  dispose  among  a,  ib. 

•or  to  divide  and  apportion,  922 — 3 

or  to  select  among  most  deserving,  923 
condition  precedent  to  exercise  of  power  must  be  performed,  922 
deed  containing  power,  where  person  refuses  to  deliver  up,  ib. 
descent  of  property  where  no  execution  of  power,  846 
direct  gift  subject  to  power  of  distribution,  923 
discretionary  power  cannot  be  exercised  by  the  court,  ib. 
entire  interest,  where  given,  but  terms  show  intention  to  create  a  trust,  ib. 
equity  will  not  supply  want  of  execution,  922 

erroneous  impression  as  to  previous  appointment  where  donee  has,  ib. 
gift  to  A.  with  superadded  power  of  appointment  to  children,  distinction  as 

to,  923 
intention,  general  and  particular,  923 
power  never  executed  is  as  if  no  power,  922 
predecease  donee,  where  objects,  923 
prevention  of  exercise  of  power,  922 
trust,  where  power  is  in  effect  a,  ib. 
objects,  death  or  non-existence  of  some,  power  restricted  to  others,  911 

perpetuities.    I.  Perpetuities. 
children,  913 

chUd  for  life,  appointment  to,  with  remainder  as  he  shall  by  will  appoint, 
914 

children  or  more  remote  issue,  power  to  appoint  to,  ib. 

daughter  for  life,  appointment  to,  then  to  her  children,  &c.,  ib. 

son,  appointment  to,  at  25,  perpetuities  in  marriage  settlement,  913 
creation  of,  power  given  for,  void,  914 

issue,  power  to  charge  after  general  failure  of,  too  remote,  ib. 
ordinary  powers  of  sale  and  exchange,  &c.,  though  unrestricted  as  to  time, 

valid,  ib. 
power  contingent  upon  happening  of  event,  ib. 

power,  general  appointment  under,  has  reference  to  time  when  made,  ib. 
power  given  to  create  perpetuities,  void,  ib. 

power,  special  appointment  under,  has  reference  to  the  time  of  creation,  913 
priorities  of  powers,  role  for  determining,  ib. 
a  question  of  construction,  912 — 3 

jointures  have  priority  over  portions,  913 

lease,  power  to,  overreaches  others,  ib. 

sale  and  exchange,  powers  of,  defeat  others,  ib. 
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relatives,  family,  next  of  kin,  appointments  to, 

next  of  kin  under  statute,  power  not  restricted,  864 
tut  they  alone  take  if  no  appointment  made,  I'b. 
per  capita  and  not  pe7'  stirpes,  ib. 
those  living  at  donee's  death  are  entitled,  ib. 
unless  gift  is  immediate,  ib. 
next  of  kin  or  family,  power  to  appoint  to,  not  restricted  to  nearer  or 
statutory  next  of  kin,  ib. 
release  of.     See  Suspension  or,  infra. 
revocation  and  new  appointment, 

distinct  powers  and  may  be  exercised  at  diiferent  times,  883 
formalities,  with  what  they  may  be  reserved,  ib. 
life  interest  with  power  of  revocation,  settlement  reserving,  884 
old  uses  revive,  on  failure  of  new  uses,  ib. 
old  uses  revoked  by  new  appointment  simply,  883 
partial,  revocation  may  be,  884 
reservation  of  under  power  to  appoint,  883 
reservation  of  necessary,  ib. 
unless  appointment  by  will,  ib. 
revocation  may  be  made  merely  for  a  particular  purpose,  884 
revocation  only,  effect  of,  after  one  or  more  appointments,  ib. 
revocation,  power  of,  only  reserved, 
in  original  settlement,  883 
in  subsequent  appointment,  884 
settlements  with  power  of  revocation,  297 
special  purpose  which  fails,  uses  revoked  for,  may  revive,  884 
term  for  portions  in  settlement  and  power  to  revoke  it,  ib. 
trusts  of  money  secured  by  term,  power  to  revoke,  ib. 
volunteer  may  exercise  in  his  own  favour,  883 

will,  appointment  by,  under  power,  and  last  will  not  revoking  first,  884 — 5 
settlement,  effect  of,  in  taking  appointed  fund  out  of,  908 
sole  object  living  who  does  or  not  take  in  default  of  appointment,  910,  911 
Succession  Duty  Act,  as  to,  848 

successive  appointments,  latter  sometimes  in  substitution,  910 
survivorship  and  transfer  of, 

assigns,  power  to  A.  and  his,  exerciseable  by  assigns,  850 
Bankruptcy  Acts,  1869  and  1883,  as  to  bankrupt  donee  of  power,  ii. 
bankruptcy,  trustee  in,   cannot  execute   bankrupt's  power  to   appoint  by 

will,  ib. 
discretionary  power  does  not  in  general  survive,  ib. 
secv.s  a  power  to  sell  or  mortgage,  or  the  like,  ib. 
executors  having  bare  authority  to  sell  cannot  delegate,  ib. 
general  power,  donee  of,  may  appoint  to  such  uses  as  B.  shall  appoint,  ib. 
naked  power  to  several  by  name  does  not  survive,  849 
oflElce,  power  given  generally  and  annexed  to,  does  survive,  ib. 
personal  confidence,  power  implying,  does  not,  ib. 
personal  trust,  power  implying,  cannot  be  delegated,  850 
sale,  power  of,  given  to  several  and  their  heirs,  ib. 
sale,  with  consent  of  several,  death  of  one,  ib. 
two,  power  to,  and  the  survivor,  ib. 
16  &  17  Vict.  c.  70,  as  to  powers  vested  in  lunatics,  ib. 
suspension,  extinguishment,  release,  merger  and  disclaimer  of, 
appendant  powers,  852 
extinguished  by  complete  alienation  of  estate,  852 
life  interest,  effect  of  condition  as  to  forfeiture  of,  ib. 
suspended  when  their  exercise  would  prej  udice  estates  created  by  donee,  851 
tenant  for  life  after  alienating  life  estate  cannot  grant  leases,  852 

unless  power  reserved,  ib. 
tenant  for  life  having  power  of  appointing  by  will  only,  852—3 

effect  of  revocation  of  will,  853 
tenant  for  life,  immediate  remainderman- in  fee,   conveyance  by,  extin- 
guishes power,  852 
same  rule  as  to  personalty,  ib. 
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suspension,  &c, — continued. 
appendant  powers — contmued. 
tenant  for  life,  power  of  sale  to  be  exercised  by  trustees  at  request  of, 
not  extinguished,  852 
nor  power  given  to,  to  appoint  new  trustees,  ib. 
nor  power  of  sale  and  exchange  by  a  mortgage  or  partial  charge,  ib. 
prior  estates  created  not  to  be  affected,  ib. 
bankruptcy  or  insolvency,  effect  of, 

on  life  estate  with  power  and  remainder  in  fee,  853 
on  power  in  gross,  ib. 

where  estate  goes  to  wife  on  husband's  bankruptcy,  854 
where  limitation  to  wife  and  children  interposed,  ib. 
where  there  is  a  power  to  consent  to  the  advancement  of  children,  ib. 
where  there  is  a  power  to  consent  to  a  sale,  ib. 
collateral  powers  could  not  formerly  be  suspended,  released  or  extinguished 
by  donee,  851 
Conveyancing  Ad,  1881,  as  to,  ib. 
not  extinguished  by  act  of  a  stranger,  ib. 
Conveyancing  Act,  1882,  as  to  disclaimer  of  power,  855 
fee,  power  may  subsist  with,  ib. 
fines,  recoveries,  and  disentailing  deeds,  effect  of,  853 

effect  of,  on  powers  in  gross  and  powers  appendant,  the  same,  854 
in  gross,  powers,  not  extinguished  by  assignment  by  tenant  for  life  or  years 

of  his  estate,  ib. 
married  woman,  how  she  must  release,  854 — 5 
merger  does  not  necessarily  take  place  where  donee  of  power  of  charging 

becomes  entitled  to  reversion  in  fee,  855 
release, 

all  powers  are  now  subject  to,  854 

although  formerly  powers  simply  collateral  were  not,  ib. 
effect  of,  on  power  to  appoint  to  children,  ib. 
of  one,  no  release  of  others,  ib. 

where  by  way  of  covenant  not  to  execute  the  power,  ib. 
re-settlement,  old  powers  when  reserved  may  be  exercised  after,  852 

time  of  execution, 

children,  power  to  appoint  in  default  of,  891 
confirmation  where  iirst  appointment  is  inoperative,  893 
contingency,  appointment  made  in  contemplation  of,  good,  890 

contingency  of  husband  predeceasing  wife,  891 

contingency  of  leaving  children,  891 

contingency  of  wife  predeceasing  husband,  890 — 1 

time,  contingency  of  having  children  at  certain,  891 
coverture,  power  to  appoint  notwithstanding,  892 

power  to  appoint  during,  and  notwithstanding,  ib. 
cumulative  or  substitutional,  whether  an  appointment  is,  893 
deferred  time  for  executing  may  be,  890 
discretionary  power  limited  to  life  of  object,  ib. 
intermediate  accretions,  where  appointment  on  contingency,  891 
life  of  donee,  in  general  may  be  executed  during,  890 
marriage  settlement,  power  in,  executed  before  marriage,  892 
mortgage  powers  are  exerciseable  notwithstanding,  but  subject  to,  ib. 
partial  executions  are  valid,  ib. 

several  deeds  may  form  one  execution ,  ib. 
power  may  be  contingent  and  not  arise  until  particular  time,  891 

accelerated  when  power  cannot  be,  892 

sale,  power  of,  after  death  of  tenant  for  life,  891—2 

sale,  where  time  expressly  fixed  for,  892 
re-execution  valid  where  prior  defective  execution,  893 

mere  recital  in  subsequent  deed  ineffectual,  892 
repeated  exercise,  where  power  capable  of,  893 
several  or  survivors,  whei-e  power  in,  ib. 

partial  appointment  by  all,  residue  by  survivors  valid,  ib. 
joint  appointment  exhausting  power,  ih. 
sole,  power  to  female  while,  892 
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time  of  execution — contimied. 
subsequent  coverture,  -when  power  resuscitated  during,  892 
survivor  of  two  persons,  power  to,  891 
where  testamentary,  ib. 

1  Vict.  c.  26,  effect  of,  in  case  of  married  woman,  ib. 
two  or  survivor,  power  to,  during  joint  lives,  ib, 
trusts,  appointment  on  such,  as  appointee  shall  declare,  is  valid,  910 
trustees,    appointment   of    fund    held  by  administration   is   to   executor   of 

appointor,  906 
vested  estates  and  interests,  subject  to  powers,  are  until  appointment,  907 
are  only  divested  by  exercise  of  power,  ib. 

POWER  TO  JOINTURE, 

annuity,  power  to  change  on  specifically  devised  estates,  865 

of  fixed  amount,  ib. 

of  fixed  proportion,  ib. 
clear  yearly  value,  meaning  of,  ib. 

custom,  effect  olE,  in  such  case,  ib. 
cumulative  power,  when  and  where  not  given,  ib. 
portion,  where  jointure  is  in  consideration  of,  ib. 
rent,  power  to  jointure  to  extent  of  a  certain  proportion  of,  ib. 
repeated  exercise  allowable,  ib. 
specific  execution  of  power,  where  decreed,  ib. 
value  of  lands  estimated  at  time  of  execution  of  power,  864 

POWER  TO  LEASE, 

building  lease,  power  to  grant,  not  withm  "  usual  powers,    8fab 
concurrent  lease  of,  may  be  granted,  867—8 
counterpart,  memorandum  of,  execution  of,  866 

covenants  to  be  inserted, 

building  lease,  covenant  to  build  in,  871 

building  or  repairing,  872 

fine,  when  prohibited  covenant  to  renew  on,  bad,  ib. 

improvement  or  repairing  lease,  ib. 

introduction  of  improper,  or  omission  of  proper  covenant,  ib. 

materials  of  old  buildings,  tenant  may  be  authorised  to  use,  ib. 

must  be  in  accordance  with  power,  871 

new  building  or  re-building,  power  to  demise  for  purpose  of,  87'2 
covenant  to  repair  only  insuflicieut,  ib. 

payment  of  rent,  covenant  for  and  proviso  for  re-entry  indispensable,  871 

proviso  for  re-entry,  872 
follows  the  reversion,  873 
what  is  a  reasonable  time,  872 
where  power  prescribes  time,  ib. 

on  non-performance  of  covenants,  873 

remainderman  benefits  by  covenant,  though  covenant  not  required,  872 

remaindermen  benefit  by  and  are  bound  by  valid  covenants,  ib. 

usual,  where  required,  871 
fresh  lease  to  lessee  for  further  term,  867 

when  old  term  surrendered,  ib. 

no  surrender  of  first,  if  second  voidable  or  void,  ib. 
habendum  from  date  of,  good,  ib. 
intention  of  settlement,  validity  of  lease  depends  upon,  868 

tenant  for  life,  lease  by,  ii.     See  Settled  Estates  and  Land  Acts 

trustees,  power  vested  in,  ib. 
lease  made  to  commence  after  date,  867 

lease  takes  effect  as  if  contained  in  instrument  creating  power,  866 
lease  prior  to  exercise  of  power  of  sale,  effect  of,  ib. 
lessees,  may  be  those  to  whom  ordinary  lease  granted,  868 
lessors,  power  usually  points  out  who  are  to  be,  ib. 
life,  power  to  lease  for,  867 

lives,  power  to  grant  lease  for,  in  reversion,  ib. 

lives,  where  one  lease  is  running,  ib. 
mansion,  lease  of  lands  occupied  with,  868 
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mines,  leases  of,  opened  and  unopened,  86S 

coal  mines,  nsual  covenants,  868 — 9 
mortgagor  with  power,  leasing  to  his  trustee,  8C8 
possession,  leases  in,  usually  only  authorised,  867 
although  lauds  ia  lease  at  creation  of  power,  ib. 
possession  and  reversion,  where  leases  in  are  authorised,  ib. 
remaindermen  stand  in  relation  of  assignees  of  reversion,  866 
rent, 
accustomed  rent,  power  to  let  all  lauds  at,  868 
advance,  rents  of  several  years  cannot  be  made  payable  in,  871 

last  half  year  may  be  made  payable  in,  ib. 
"  ancient  rents,"  meaning  of,  869 

leases  subsequent  to  creation  of  power  may  be  looked  at,  870 
best  rent,  when  required  to  be  reserved,  ib. 
criterion  as  to  what  is,  ib. 
not  necessarily  the  largest  offered,  ib. 
covenant  to  grant  fresh  lease  at  old  rent,  ib. 
certain,  rent  must  be,  ib. 

"  ancient  rents,"  or  "  best  improved  rents  "  bad,  ib. 
entire  term,  rent  must  be  for,  ib. 

entire  rent,  for  lands  subject  and  not  subject  to  power,  871 
apportionment  m  such  cases,  ib. 
distinct  reservations,  ib. 
fine,  when  it  may  be  taken,  870 

half  yearly  rent  whether  can  be  made  payable  quarterly,  871 
money  need  not  necessarily  be,  869 
payment,  days  of,  when  rent  to  be  reserved,  870 
payment  when  rent  to  be  reserved  at  equal  mtervals,  ib. 
reversion,  rent,  &c.,  follow,  871 

separate  lettings  at  apportioned  rents  may  be  good,  870 
substantial  reservation,  must  be,  ib. 

payment  of  taxes,  ib. 
surrender  of  lease,  higher  rent,  ib. 
together,  lands  usually  let  separately  may  be  let,  ib. 
yearly  rent  may  be  reserved  half-yearly  or  quarterly,  871 
reversion,  power  to  lease  in,  does  not  authorise  repeated  lease,  867 
seal,  lease  under  takes  effect  from  its  delivery,  867 
sporting,  lease  with  right  of,  869 
subject  matter  of  demise,  868 

"  same  lands  as  are  now  let  "  at  specified  rents,  ib. 
"  theretofore  usually  demised,"  effect  of,  ib. 
"  usually  letten,"  effect  of,  ib. 

term, 
excess  unimportant,  if  distinguishable,  869 

for  more  lives  than  authorised,  bad,  ib. 
for  lives  and  a  term,  ib. 
for  lives  or  years,  ib. 
for  lives,  authorises  lease  for  life  of  survivor,  ib. 

lives  must  be  in  esse  and  concurrent,  ib. 
for  years  determinable  on  lives,  lease  for,  ib. 
less  than  authorised  term,  lease  for  good,  ib. 
option  when  lease  may  be  made,  determinable  at,  ii, 

where  no  term  is  specified,  869 
trustees  disclaiming  power,  868 

unrestricted,  where  power  is,  lease  may  be  for  any  term,  866 
void  and  defective  leases, 
acceptance  of  rent, 

by  cestui  gue  triist,  873 

by  receiver,  ib, 

by  remainderman,  ib. 
entire  interest  and  leasing  power,  where  lessor  has,  874 
estate,  lessor  having  sufficient  but  qualiKed  power,  873 
expenditure  of  money  under,  lb 

remainderman  permitting  with  notice,  ib. 
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void  and  defective  leases — contimied. 
Stat.  12  &  13  Viot.  e.  26, 
building  lease  invalid  as  such,  874 

contracts  for  valid  leases,  leases  deviating  from  power  deemed,  ib, 
covenants,  lessors  and  lessees,  rights  under,  not  affected,  875 

option  to  purchase  in,  void,  874 
estate  of  lessor  becoming  sufficient,  874 — 5 
power  not  referred  to,  when  lease  valid,  875 
variation  in  lease,  where  no  right  to  obtain,  874 
stat.  13  &  14  Vict.  c.  17,  confirmation,  effect,  ib. 

must  be  accepted  in  writing  upon  or  before  acceptance  of  rent,  ib. 
remainderman  receiving  rent  and  permitting  expenditure  with  notice, 

873 
stranger  to  leasing  power,  act  doe.s  not  extend  to  leases  granted  by,  868 

POWERS  OF  EXCHANGE,  PARTITION  AND  SALE  IN  SETTLEMENTS 
AND  WILLS, 
devise  of  land  to  be  sold  by  executors  gives  power  only,  879 
devise  of  land  to  executors  to  sell,  gives  interest  and  power,  ib. 
exchange,  not  authorised  by  power  to  make  partition,  875 

how  effected  indirectly,  ib. 
exchange,  persons  seised  of  undivided  moieties  can,  878 

several  may,  apparently,  so  exchange,  ib. 
executors,  where  power  iu  will,  vests  in,  879 

take  no  implied  power  of  sale,  where  blended  devise  and  bequest,  ib. 
nor  where  direction  for  sale  not  mentioning  by  whom,  ib. 

distribution  of  proceeds,  ib. 
where  they  take  the  fee,  ib. 
where  they  take  the  legal  estate  in  freeholds,  ib. 
expressly  given,  powers  of  sale  and  exchange  should  be,  direction  for  strict 
settlement  only,  does  not  authorise,  878 
secus  a  direction  to  settle  estate  on  a  child  and  issxie,  ib. 
"  invest,"  will  containing  trust  to,  power  of  sale  implied,  ib. 
personalty,  settlement  of,  with  power  to  vary  investments,  ib. 
"  proper  powers,"  ib. 

real  estate  directed  to  be  considered  as  personalty,  ib. 
"  usually  contained  "  in  settlement  are  authorised,  ib. 
mortgage,  power  to  does  not  authorise  a  sale,  881 
"  owelty  of  exchange,"  money  paid  for,  873 
partition  not  authorised  by  power  of  sale,  875 
how  effected  indirectly,  ib. 
when  court  will  confirm,  ib. 
whether  authorised  by  power  of  exchange,  ib. 
sale  is  not  authorised  by  a  power  of  partition  or  exchange,  875 
sale,  power  of, 

administrator  durante  miTiore  estate  may  exercise  power  given  to  executors 
and  administrators,  880 
has  no  implied  power,  ib. 
aU  donor's  interest  may  be  sold  under  power,  876 
cestui  que  trust,  should  only  be  exercised  for  benefit  of,  882 
charge  of  debts,  whether  implied  from,  877 — 8 
22  &  23  Vict.  c.  35,  as  to, 
devise  of  entire  interest  of  testator,  881 
devisee  in  trust,  878 
executors,  where  no  sufficient  devise,  may  sell,  880 — 1 

but  not  administrators,  881 
legal  estate  can  be  conveyed  by  executors,  semUr,  ih. 
person  in  whom  estate  devised  is  vested,  880 
purchasers  not  bound  to  inquire  as  to  powers,  881 
sales  prior  to  act,  ib. 
consent  in  writing  required,  revocable  by  parol,  877 
consent  of  several  required,  all  must  consent,  ib. 
after  death  of  one,  title  doubtful,  ib. 
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POWERS  OF  SALE,  kc.~vuntlnued. 
sale,  power  ot— continued. 
conversion  takes  place  if  there  is  a  trust,  878 

scats,  where  mere  power,  ii. 
conveyance  may  be  made  according  to  directions  of  purchaser,  882 
Conveyaming  Act,  1881,  s.  35,  as  to,  883 

trustees  may  sell,  881 

unless  intention  cmdra,  ih. 
discretionary  powers  in  trustees  to  postpone  sale,  876 
executors,  where  some  renounce  or  refuse,  879 

where  all  renounce,  ih. 
improvident  contract  by  trustees  not  enforced,  877 
mere  power,  where  there  is,  878 
mortgage  generally  authorized  where  purpose  is  to  raise  money,  881 

unless  sale  only  is  intended,  ib. 
overrides  estates  in  settlement  with  certain  exceptions,  882 
realty  charged  with  debts,  if  personalty  deficient,  ib. 
realty,  sale  of,  under  power  in  terms  applicable  to  personalty.  876 
remainder  may  be  immediately  sold,  ib. 

restriction  to  lives  in  being  and  twenty-one  years  after  unnecessary,  882 
reversionary  interests,  when  they  may  be  sold,  ib. 
satisfaction  of  trusts,  power  of  sale  cannot  be  exercised  after,  ib. 
subsists  as  long  as  required,  ib. 

division,  purposes  of,  ib. 

election  by  beneficiaries,  ib. 
sui  juris,  where  beneficiaries  under  trusts  are,  878 
surface,  sale  of,  reserving  the  minerals  formerly  not  valid,  877 

under  25  &  26  Vict.  c.  108,  is,  877—8 
sale  of  minerals  without  land,  878 
tenant  for  life.     See  Settled  Estates  and  Land  Acts. 

at  request  and  by  direction  of,  877 
request  must  be  proved,  il>. 

consent  of,  power  to  be  exercised  with,  ib. 

purchase  by,  valid,  878 

as  to  obligation  to  state  what  he  knows,  ib. 

timber,  22  &  23  Vict.  c.  35,  as  to  bond  fide  sale  of  estate  with,  871 

time  of  sale,  cannot  be  anticipated  by  trustees,  877 

trustees,  joining  in  sale  with  owner  of  another  property,  duties  of,  876 — 7 

trustees  entering  into  contract  in  breach  of  trust,  882 

vesting  of  part  of  the  fee,  whole  may  be  sold,  ib. 

vesting  in  persons  s^d  juris  does  not  necessarily  prevent  exercise,  ib. 
where  given  for  purposes  of  division,  ib. 

without  impeachment  of  waste  not  entitled  to  produce  of  timber,  877 
sale  to  raise  money  by,  or  by  mortgage,  881 
if  mortgage  made,  whether  there  can  be  a  subsequent  sale  to  pay  it  ofif, 

qu.,  881 
Stuxession  Duty  Act  (16  &  17  Viet.  u.  51),  operation  of,  882 — 3 

POWERS  OP  SALE  IN  MORTGAGES, 

"assigns,"  word  in  power  material,  754 
administrator  of  transferee  included  in,  ib. 
devisee  of  surviving  trustee  included  in,  ib. 
building  society  mortgage,  sale  under,  755 

consent  to  sale,  mortgagee  giving  not  entitled  to  six  months'  interest,  756 
exercise  of.     See  Conveyancing  Act,  1881,  infra. 
extending  to  property  to  be  comprised  in  future  lease,  757 
first  and  second  mortgagees  selling,  755 
"  heir"  devisee  does  not  come  within  description  of,  754—5 
"  heirs  and  assigns,"  personal  representatives  deemed  under  Conveyancing 

Act,  1881,  744 
injunction  restraining  mortgagee  from  exercising,  756 

on  mortgagor  payable  principal,  interest  and  costs  into  Court,  ib. 
rule  does  not  apply  where  mortgagee  was  solicitor  of  mortgagor,  ib. 
legal  mortgage  with,  subsequent  equitable  mortgages,  754 
•    mortgagee  bringing  action  and  afterwards  accepting  six  months'  notice,  756 
W.— VOL.  II.  5  K 


1588  .    INDEX. 

POWERS  OF  SALE  IN  MORTGAGES— co?ii  ;«?«<?. 
notice  required,  if  any,  should  be  given,  755 — 6 

sale  without,  where  mortgagor's  remedy  is  expressly  confintd  to  damages, 

756 
service  of,  aa  to,  ib. 
notice,  second  mortgagee  entitled  to,  when  it  is  to  be  given,  ib. 

and  may  claim  damages  in  default,  ih. 
notice  six  months  from  date  instead  of  from  service,  ih. 
Conveyanoing  Act,  infra. 
long,  prior  to  sale  may  be  acted  upon,  ib. 
when  may  be  served  on  infant,  ib. 
ordinary  provisions  as  to,  qualified  that  purchaser  not  to  be  affected  by 

want  of,  ib, 
partners  of  mortgagee  selling  for  him,  no  commission,  757 

secus  mortgagee  auctioneer  selling  under  direction  of  court,  ib. 
"personal  representatives"  deemed  "heirs   and  assigns"  under  Convey- 
ancing Act,  1881,  744 
personalty  in  mortgages  of,  mortgagee  may  sell  in  default,  759 
in  absence  of  power,  court  will  decree  sale,  ib. 
stock,  mortgagee  of  selling  and  replacing,  728,  759 
private  sale,  when  power  may  be  exercised  by,  in  first  instance,  754 
purchase  by  mortgagee  from  mortgagor  good,  757 
advantage  must  not  be  taken  of  position  of  latter,  ib. 
by  puisne  from  first  mortgagee,  selling  xmder,  ib. 
transaction  must  be  completed,  ib. 
purchase,  mortgagee  selling  under  power  cannot,  756 
nor  can  his  solicitor  or  agent,  ib. 

nor  secretary  of  building  society  selling  as  mortgagee  under  power,  ib. 
receipt.  Conveyancing  Act,  infra. 
rescind  contract,  condition  that  mortgagee  may,  755 
restrained,  terms  on  which  sale  by  mortgagee  will  be,  757 
sale  after  puisne  mortgagee  offers  to  redeem,  756 
sale  under,  gives  valid  title,  754 
sale  under,  to  bond  fide  purchaser  without   notice  valid   though  security 

satisfied,  757 
statutory,  23  &  24  Vict.  o.  145,  repealed  by  Conveyancing  Act,  1881,  758 
Conveyancing  Act,  1881,  s.  19,  mortgagee  may  sell  or  concur  in  selling,  ib. 
s.  20,  power  not  to  be  exercised  until,  ib. 
notice  and  default  for  three  months,  ib. 
or  interest  in  arrear  for  two  months,  ib. 
or  unless  breach  of  provision,  by  mortgagor,  ib. 
rs.  21,  conveyance,  receipt,  &c.,  on  sale,  ib. 
application  of  money  arising  from  sale,  ib. 
indemnity  to  mortgagee,  759 

power  of  sale  not  to  affect  right  of  foreclosure,  758 — 9 
protection  to  purchaser,  758 
title  deeds  to  be  recoverable,  759 
who  may  exercise  statutory  power,  758 
s.  22,  mortgagee's  receipts,  discharges,  &c.,  759 

application  of  monies  received  by  mortgagee,  ib. 
s.  30  "personal  representatives  "  deemed  "  heirs  and  assigns,"  744 
sub-mortgage  by  mortgagee,  whether  power  of  sale  gone,  qii.,  755 
surplus  proceeds  of  sale  of  real  estate,  757 
application  of,  where  mortgagee  has  notice  of  subsequent  charges,  ib. 
Conveyancing  Act,  supra. 
payable  to  mortgagor,  his  heirs  or  assigns,  ib. 
to  heirs,  executors,  or  administrators,  sale  in  life  of  mortgagor,  but 

who  dies  before  payment,  ib. 
to  mortgagor  and   personal    representatives,   sale  in  his  lifetime, 
personal  estate,  ib. 
sale  after  his  death,  real  estate,  ib. 

sale  by    mortgagor   and    first   mortgagee    who    have  notice  of  second 
mortgage,  757 — 8 
survivor  of  several  may  exercise,  where  mortgage  is  on  joint  account,  755 
tender  of  principal  and  interest,  sale  should  not  be  after,  ib. 
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transfer  of  mortgage,  declaration  as  to  exercise  of  power,  759 
transferee  entitled  to  benefit  of,  754 

trust  for,  instead  of  power  of  sale,  is  ordinary  mortgage,  755 
though  mortgagee  may  not  be  able  to  foreclose,  tb. 
mortgagee  is  not  trustee  for  mortgagor.  Statutes  of  Limitation,  ib. 

PRECATORY  WORDS,  963-5.     I.  Trusts. 

PREFERENCE  SHARES,  462,  466—7.     I.  Joint  Stock  Companies. 

PREMIUM, 

and  return  of,  803—5.    I.  Partnership. 

PRESCRIPTION,  148  et  scq.     I.  Easements 

PRESUMPTION, 

of  advancement,  972—4.     I.  Trusts. 
of  death,  1114.     I.  Abstract. 

PRESUMPTIONS, 

as  to  instruments,  1113—4.     1.  Abstract. 

PRETENDED  RIGHTS,  90.     I.  Contracts. 

PRINTS,  134—5.    I.  Copyright. 

PRIORITIES, 

between  mortgagees,  764 — 77.     I.  Mortgages. 

PRISONER, 

for  debt,  sale  by,  1034.     I.  Vendor  and  Purchaser  (vendor). 

PROBATE, 

what  may  be  done  before,  252.     I.  Executors. 

PRODUCTION 

of  deeds,  1076.     I.  Abstract,  Conditions  of  Sale. 

PROMOTERS,  410—2,  4-2o.     I.  Joint  Stock  Companies  (formation). 

agreement  that  calls  shall  be  payable  primarily  by,  485.      I.  Joint  Stock 
Companies. 

PROOF  ^    .,   ^     ^ 

of  deeds  and  documents,  1109.     I.  Abstract. 

PROSPECT,  RIGHT  TO,  162.    I.  Easements. 

PROSPECTUS  ...„.,  ^ 

of  company,  412—3,  428—30.     I.  Jomt  Stock  Companies. 

PROTECTION  ORDERS,  405—7.     I.  Husband  and  Wife. 

PROTECTOR 

of  settlement,  211.    I.  Estate  Tail. 

PROVISIONAL  COMMITTEE,  411.     I.  Joint  Stock  Companies. 

5  K  2 
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PUBLIC  POLICY, 

agreements  void  on  grounds  of,  86 — 88 

stipulations  against  in  separation  deeds,  402.     I.  Separation  Deeds. 

PUBLICATION 

of  wiU,  1273.     I.  Wills. 

FUR  AUTRE  VIE 

estates,  are  within  rule  in  Shelley's  Case,  218.     I.  Shelley's  Case,  rule  in. 

PUECHASE-MONEY, 

seeing  to   application   of,    1160 — 3.       I.    Vendor   and   Purchaser   (purchase- 
money). 

PURCHASE  IN  NAME  OF  ANOTHER,  969  d  seq.     I.  Trusts. 

PURCHASER  FOR  VALUE  "WITH  NOTICE, 

vendor's  lien  prevails  against,  1173.      I.  Vendor  and  Purchaser. 

PURCHASER  FOR  VALUE  WITHOUT  NOTICE, 
rights  of,  1184 — 8.     I.  Vendor  and  Purchaser. 


QUIT-RENTS, 

subject  of  compensation  between  vendor  and  purchaser,  1066.     I.  Particulars 
of  Sale. 


RACK-RENT, 

must  not  be  described  as  ground-rent  on  sale,  1062.     I.  Particulars  of  Sale. 

RAILWAY  COMPANIES, 

mortgages  to,  not  authorized  by  ordinary  power  in  trust  deed,  999.    I.  Trusts, 
purchase  by,  of  land  subject  to  option,  1043.    I.  Vendor  and  Purchaser  (option 

to  purchase), 
purchasing  land,  not  entitled  to  mines,  170.     I.  Easements. 

RAILWAY,  ETC.,  COMPANIES, 

purchases,  104,3 — 50.     I.  Vendor  and  Purchaser. 

RATIFICATION  OF  ACT 

constituting  a  breach  of  trust,  1008.     I.  Trusts. 

REAL  PROPERTY, 

comprises  lands,  tenements,  and  hereditaments,  193 
meaning  of  terms,  ih. 

hereditaments,  ib. 

1.  corporeal,  ib. 

2.  incorporeal,  definition  of,  ih. 

advowson,  definition  of,  ib. 
agreement  for  sale  of,  interest  to  be  paid  by  vendor  till  benefice 

vacant,  194 
appendant,  193 
in  gross,  ib. 
limitations  of,  ii. 
may  be  held  in  joint  tenancy,  co-parcenary,  and  in  common,  194 

as  to  presenting  in  such  cases,  ib. 
next  presentation,  right  of,  when  sold,  personal  property,  ib. 

sale  of,  when  incumbent  is  in  extremis,  ib. 
subject  to  courtesy  and  dower,  193 
annuities,  196.     See  Annuity. 
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REAL  PROPERTY— <■»«//«««?. 

hereditaments— eo»«iHj((Y7. 
2.  iucorporeal,  ka.— continued. 
annuities — coiitiniied. 

common,  right  of,  definition  of,  195 
(1.)  appendant,  can  only  be  claimed  by  prescription,  149,  195 
(2.)  appurtenant,  arising  by  prescription  or  grant,  195 
(3.)  by  reason  of  vicinage  resting  on  prescription,  ih. 
(4.)  In  gross,  ib. 

common,  of  piscary,  of  turbary,  of  estovers,  ih. 
inclosure  acts,  inclosure  commissioners,  8  &  9  Vijt.  c.  118,  ib. 
commons  near  metropolis,  ib. 
corodies  or  pensions,  196 
dignities  or  titles,  how  far  hereditary,  195 
generally  descend  like  an  estate  tail  male,  ib. 
peerage,  presumption  as  to  descent  of,  ■0). 
franchises,  196 
ofiSces,  ih. 
rent,  definition  of,  ib. 

produce,  when  it  may  be  rent,  ib. 
rent  charges,  ib. 

reserved  to  person  with  mere  chattel  interest,  ib. 
tithes,  definition  of,  194 

commutation  rent  charge,  6  &  7  Will.  4,  c.  71,  ib. 
a  charge  on  land  recoverable  by  distress,  ib. 
apportionment  of  charge,  ib. 
merger  of,  194 — 5 
estates  in,  descent  of,  194 
to  whom  payable,  ib. 
way,  fight  of,  196.     See  that  liead,  I.  Easements. 

RECEIPT, 

for  legacies,  1343.     I.  Legacies. 

for  mortgage  money  where  debt  payable  to  trustees,  698,  985.     I.  Mortgages 

indorsed  on  building  society  mortgage,  699.     I.  BuUding  Societies. 

of  executors,  256 — 7.     I.  Executors. 

of  trustees,  984 — 5.     I.  Trusts. 

RECEIVER, 

appointment  of,  at  instance  oi  puisne  mortgagee,  751.     I.  Mortgages 
in  partnership  actions,  809 — 10.     I.  Partnership. 
under  Oonmyaiicing  Act,  1881,  752.     I.  Mortgages. 
when  appointed  as  of  course,  992 — 3.     I.  Trusts. 

RECEIVER  OF  COITRT  OF  CHANCERY, 
possession  of,  586 

RECITAL, 

in  settlement,  mistake  in,  not  bmding,  332. 

of  trust  monies  being  held  on  mortgage,  1003.     I.  Trusts. 

REDUCTION  ,       ,  „^.^ 

into  possession,  348—53.     I.  Husband  and  Wiie. 

RE-ENTRY,  .,   »„„     r    x,       ^  ■^■ 

unlimited  power  of,  on  breach  of  covenant,  void,  832.     I.  Perpetuities. 

RE-EXECUTION,  ,     .       »„„     t  t,  •    n         t 

of  power  valid,  where  prior  execution  defective,  892.     I.  Fowera  in  General. 
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REFERENCE, 

as  to  title,  1132 — 5.     I.  Vendor  and  Purchaser. 

REFORMING  SETTLEMENTS,  674—8.     I.  Marriage  Settlements. 

REFUNDING-  MONEY, 

by  executors,  270.     I.  Executors. 

REGISTER  COUNTY, 

vendor  of  lands  in,  rights  of,  as  to  lien,  1173 — 4.     I.  Vendor  and  Purchaser. 

REGISTRATION,  127—9.     I.  Copyright. 

REGISTRATION  ACTS,  774-7.    I.  Mortgages  (priority), 

REJECTING 

words  in  will,  1315.     I.  Wills. 

RELATIONS, 

gifts  to,  1408.     I.  Wills. 

RELEASE, 

of  contract  under  seal,  82.     I.  Contracts, 
of  debt,  at  law,  265.     I.  Executors. 

RELIGIOUS  PURPOSES, 

gifts  for,  42.     I.  Charitable  Trusts. 

REMAINDERS,  1421.     I.  Contingent  Remainders. 

REMOTENESS,  832  et  seq.     I.  Perpetuities. 

RENEWABLE  LEASEHOLDS  FOR  LIVES  OR  YEARS, 

covenant  to  renew,  same  term  implied  unless  otherwise  expressed,  234 

covenant  to  renew  with  same  covenants,  covenant  to  renew  not  included,  ib. 
perpetual  covenant,  ib. 
direction  that  it  shall  be  lawful  to  renew,  235 
in  executory  articles,  ib. 
express  direction,  renewal  must  be  effected,  ib. 
implied  direction  to  renew,  ib. 

sum  authorized  to  be  raised  for  renewal  proving  insuflScient,  ib. 
tenant  for  life  subject  to  payment  of  fines,  &c.,  ib. 
ecclesiastical  leases,  power  to  purchase  reversions  of,  23  &  24  Vict.  u.  124, 
s.  20,  ib. 
but  not  against  consent  of  tenant  for  life,  ib. 
corporations,  act  applies  to  estates  of,  ib. 

expenses  of  renewal,  236 — 8 
apportionment  by  court  according  to  interest  of  parties,  236 
no  difference  in  principle  between  renewal  of  leaseholds  for  years  and 
lives,  237 
direction  to  renew  out  of  rents,  authorizes  mortgage  or  sale,  236 
direction  to  renew  out  of  rents  or  by  mortgage  gives  discretion  scmble,  ib. 
direction  that  estate  or  another  shall  be  sold  or  mortgaged,  ib. 
distribution  of,  between  parties  interested,  237 
infant  interested  with  others  in  renewal,  238 
infants  and  married  women  under  obligation  to  renew,  ib. 
principle  governing,  ib. 
proportion  payable  depends  upon  benefit  derived,  237 

rule  applies  to  renewal  for  lives  and  for  years,  ib. 
remainderman  renewal  by,  tenant  for  life  must  give  security,  23S 

contribution  by  tenants  in  tail,  235 
representatives  of  tenant  for  life  must  not  delay  claim,  238 
tenant  for  life  paying  expenses  has  lien  on  estate,  237 
tenant  for  life  who  is  cestui  que  and  renews,  ib. 
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^^^bli^iw  L^^SEHOLDS  FOR  LIFE  OR  YEARS-oontinued. 
wl»^    JTT'  "°?^  ^^^"^  "°  direction  to  that  effect,  235 
trusteesable  but  neglecting  to  renew,  ib. 

ecolesiMtioal  leases,  purchase  o£  reversion,  235—6 

misappropriation  of  rents  by,  loss  falls  on  tenant  for  life,  235 
renewed  leases,  equities  of  parties  under,  238 
all  interested  take  benefit,  ib. 

so  where  original  lease  expires  and  fresh  lease  obtained,  Ik 
assignee  of  tenant  for  life  purchasing  reversion,  239 
impracticable,  where  tenant  for  life  takes  fund,  ib. 

It  it  has  been  set  apart  out  of  his  income,  ib 
renewed  lease  subject  to  equities  of  old  lease,  ib. 
reversionary  lease  obtained  during  continuance  of  original  one,  238 

or  fee  or  reversion  purchased,  ib. 
right  of  renewal,  sale  of  by  tenant  for  life,  239 
several   one  of  renewal  by  in  his  own  name,  238 
tenant  tor  life  haying  general  power  of  appointment,  239 
tenant  tor  Irfe  under  lessee  purchasing  interest  of  lessor,  ib. 

RENT  CHARGE.     See  Annuity,  Apportionment 
charge  on  land  and  person  of  grantor,  10 

or  on  land  only,  ib. 
coparceners,  grant  of  by,  survivors  boimd,  ib. 
definition  of,  ib. 
descent  of,  13 

devise  of  part  of  land,  extinguishes,  ib. 
grant  of,  to  A.  and  his  heirs,  determination  of,  ib. 
heirs  of  grantor  not  bound  unless  named,  11 
joint  tenants,  grant  of  by,  survivors  not  bound,  ib. 
leviable  on  any  part  of  lands  charged,  ib. 
purchase  of  part  of  land,  extinguishes,  13 
railway  companies,  grant  of  by,  12 
recovery  of,  remedies  for,  11 

arrears,  where  remedy  at  law  imperfect,  ib. 
sale  to  satisfy,  when  ordered,  ib. 
under  Conveyaticing  Act,  1881,  12 
release  of  part  of  land,  former  rule,  ib. 

under  22  &  23  Vict.  c.  35,  s.  10,  13 
release  of  part  of  rent  charge,  effect  of,  ib. 
under  Lands  Improvement  Act,  1864,  11 
will,  gift  under,  of,  15 

to  A.  for  life  of  B.,  16 
within  /Statute  of  Uses,  10 

RENTS  AND  PROFITS, 

direction  to  pay  debts  out  of,  1414.     I.   Charging  and  Exonerating  Realty  and 
Personalty. 

RENUNCIATION  BY  EXECUTOR,  232,     I.  Executors. 

REPAIRS, 

when  mortgagee  in  possession  allowed  for,  749.     I.  Mortgages. 

REPRESENTATIONS,    95,    1059—60.      T.    Specific  Performance,   Vendor  and 
Purchaser  (sale  by  private  contract), 
forming  an  inducement  to  marriage,  331 — 3.     I.  Marriage,  Representations 
forming  an  inducement  to. 

REPRESENTATIVES,  1406.     I.  Wills. 

REPUBLICATION  OF  WILL,  1287.    I.  Wills, 

REPUDIATION  OF  SHARES,  429,  430,  441.    I.  Joint  Stock  Companies  (pro- 
spectus). 
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REPUGNANCY  IN  WILL,  1299.     I.  Wills. 

REPUTED  OWNERSHIP.     I.  Bill  of  Sale, 
trustee,  possession  of,  982,     I.  Trusts. 

REQUISITIONS  AND  OBJECTIONS,  1082—3.     I.  Conditions  of  Sale. 

RESCISSION  OF  CONTRACT, 

between  Vendor  and  Purchaser,  1083,  1120,  1135—6.     I.  Conditions  of  Sale, 
Vendor  and  Purchaser. 

RESIDENCE, 

in  particular  place,  cocdition  requiring,  1245— 6.     I.  Conditions  and  Contin- 
gencies. 

RESIDUARY  OR  GENERAL  BEQUEST,  1363.     I.  Wills, 
devise,  1360.     I.  Wills. 

RESIDUE, 

gifts  of,  1362-4.     I.  Wnis. 

RESIGNATION  BONDS  AND  AGREEMENTS,  195. 

RESTRAINT 

of  trade,  agreements  in,  87.     I.  Contracts. 

RESTRAINT  ON  ANTICIPATION, 

acquiescence,  as  to  effect  of,  where  property  subject  to,  398 

Act  of  1870,  s.  12,  property  subject  to  the  clause  was  liable  under,  399 

Acts  of  1870  and  1882  have  no  reference  to,  396 

alienation  of  property,  court  could  not  enable  wife  to  make,  398 — 9 

by  Conveyancing  Act,  1881,  s.  39,  court  has  power,  399 

payment  ordered  to  married  woman  for  discharge  of  her  debts,  ih. 
attaching  in  execution  income  of  property  subject  to,  as  to,  ib. 
breach  of  trust,  income  not  liable  for  where  property  subject  to,  398 

except  as  to  arrears  of  income,  ib. 
fraud  of  married  woman,  whether  it  disentitles  her  to  protection  of,  399 
future  marriages,  clause  operates  on,  unless  destroyed,  398 
inferred,  will  not  be,  where  agreement  is  to  settle  to  separate  use,  397 
joint  appointment,  property  settled  to,  with,  ib. 
marriage,  clause  operates  only  during,  ib. 
origin  of,  396 

property  producing  income,  gift  of  to  married  woman  for  separate  use  with, 
398 

where  property  so  given  consists  of  cash  only,  ib. 
property  subject  to,  nature  of,  immaterial,  ib. 
protection  order  under  20  &  21  Vict.  c.  85,  determines,  ib. 
restricted,  operation  of  clause  may  be  to  particular  coverture,  ib. 

' '  intended  husband  "  will  apply  to  fiUure  husband,  ib. 

or  to  a  fixed  time,  ib. 
strict  construction  given  to  clause  if  effectual,  397 

arrears  of  income  may  be  assigned,  ib. 

attempted  conveyance  may  be  a  release  of  past  income,  ib. 

but,  with  husband's  concurrence,  she  may  bar  her  estate  tail,  ib. 
bankruptcy  and  disoha;rge  of  husband  will  not  affect  his  power,  ib. 

income  due,  may  be  available  for  payment  of  trustee's  costs,  ib. 

trustees  cannot  part  with  fund  subject  to,  399 
words,  no  particular  form  of,  necessary  to  create,  396 
words  not  sufficient  to  create,  397 

as  she  appoints,  to  pay,  in  default  to  her  for  her  separate  use,  ib. 

her  receipts  (alone)  good  discharges,  ib. 

unless  with  addition  "  after  the  income  becomes  due,"  ib. 

interest  shall  be  paid  on  personal  appearance  and  receipt,  ib. 

to  be  for  her  absolute  use  free  from  all  marital  control,  ib. 
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words  sufficient  to  create,  396 

property  to  be  a  separate,  personal,  and  inaUeuable  provision  during  cover- 
ture, ib. 
that  wife  "  shall  not  sell,  charge,  mortgage  or  incumber,''  ih. 
to  her  separate  use  "not  to  be  sold  or  mortgaged,"  ib. 
"  to  pay  income  as  it  becomes  due  but  not  in  anticipation,''  ih. 

RESULTINa  TRUSTS,  968—75.     I.  Trusts. 

REVIVAL 

of  wiU,  1286.     I.  Wills. 

REVOCATION 

of  will,  1277.     I.  Wills. 

RIGHT 

to  undisposed  of  residue,  280.     I.  Executors. 

RIVERS, 

tidal  and  navigable,  163 — 4.     I.  Easements. 


SALE, 

power  of,  875 — 82.     I.  Powers  of  Sale,  Exchange  aod  Partition. 

SALES, 

improper  by  executor,  269.     I.  Devastavit. 

SATISFACTION, 

ademption  and  satisfaction,  924 — 5 

debts  by  legacies,  933 

contingent  or  of  uncertain  amount,  legacy  is  no  satisfaction,  ih. 

so  where  debt  is  contingent  or  uncertain,  934 
unless  uncertainty  merely  as  to  amount,  ib. 
debts  and  legacies,  direction  by  testator  to  pay,  ih. 

direction  to  pay  debts  alone,  934 — 5 

word  "debts  "  includes  testator's  liability  on  bond  after  death,  935 
different  interests  in  legacy  and  debt,  no  satisfaction,  934 
husband,  debt  to,  not  satisfied  by  legacy  to  wife,  ib. 

married  woman,  obligation  to  pay  trustees  for,  legacy  to  other  trustee,  ib. 
married  woman,  debt  due  dum  sola,  satisfied  by  legacy  to  while  covert,  ib, 
payable  at  different  times,  no  satisfaction,  933 
presumption  of,  when  legacy  equal  to  or  greater  than  debt,  ib. 

legacy  less  than  debt,  no  pro  tanto  satisfaction,  ib. 
unless  given  in  part  payment,  ib. 
rule  not  favoured  in  equity,  i6. 
subequent  debt,  legacy  no  satisfaction  of,  934 
trustees,  money  payable  to,  not  satisfied  by  legacy  to  cestui  que  trust,  ib. 

debts  by  portions,  935 
advancement  on  marriage  satisfies  debt  from  person  in  loco  parentis,  ib. 
debt  accruing  after  marriage,  no  satisfaction,  ih, 
guarantee  by  parent,  936 
hiisband  ignorant  of  debt,  935 
liability  for  child,  parent  incurring,  936 
provision  need  not  be  on  marriage,  935 
satisfaction  must  be  by  person  liable,  936 
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evidence  to  explain  transaction,  936 
parol  evidence,  doctrine  of  court  as  to,  ib. 
construction  clear,  inadmissible,  936 — 7 
presumption  arising,  admissible  to  fortify  or  rebut,  937 
second  transaction  not  evidenced  by  writing,  admissible,  939 

legacies  by  portions,  925 

children,  legacy  to,  by  parent  or  person  in  loco  parentis,  subsequent  portion, 

satisfaction  presumed,  923 
advanced,  to  bring  advances  into  hotchpot,  927 

interest  on  advancements,  928 
codicil  confirming  will  does  not  revive  satisfied  legacy,  927 

unless  by  express  reference,  ib. 
complete  or  partial  satisfaction,  926 
differences  between  the  gifts  not  always  material,  ib. 
double  portions,  presumption  against,  825 

when  not  rebutted,  926 
ejusdem  generis  legacy  and  portion  should  be,  and  equally  certain,  927 
illegitimate,  rule  does  not  apply  to,  925 

unless  parent  is  in  loco  parentis,  925 — 6 
m  loco  parentis,  evidence  of  persons  being,  925 

is  a  question  of  intention,  ib. 

relation  must  exist  at  date  of  wHl,  ib. 

stranger  may  place  himself,  ib. 
legacy  given  over  on  contingency  may  be  satisfied,  926 
legacy  in  remainder  is  within  rule,  927 
marriage  present  to  daughter  no  satisfaction,  926 
residuary  gift  is  within  rule,  927 
small  gifts  not  added  up  to  make  portion,  926 
special  purpose,  subsequent  gift  for,  no  satisfaction,  927 
strangers,  legacy  to,  subsequent  gift,  no  presumption  of  satisfaction,  928 
unless  donor  is  in  loco  parentis,  ib. 

or  legacy  and  gift  for  same  purpose,  ib. 
subsequent  gift  need  not  be  strictly  a  portion,  926 
meaning  of  word  satisfaction,  924 — 5 

portions  by  legacies  or  portions,  928 
complete  or  partial  satisfaction,  929 
debt,  where  portion  covenanted  to  be  paid  it  is  a,  931 
difiference  between  portion  and  legacy  generally  immaterial,  929 

or  between  settlement  and  will  as  to  trusts,  929 — 30 
ejusdem  generis,  whether  portion  and  legacy  must  be,  930 — 1 
fortune  of  father,  increase  in,  does  not  aflfect  rule,  929 
presumption  does  not  arise  against  expressed  intention,  930 
principle  same  as  where  legacies  satisfied  by  portions,  928 
proviso  as  to  satisfaction,  in  settlement,  effect,  929 
proviso  as  to  satisfaction  by  estate  devolving  on  child,  931 

election,  where  legacy  would  satisfy  portion,  932 

particular  words  used  in,  important,  ib. 

value  of  lands  estimated  at  time  of  devolution,  ib. 
residue,  share  of,  may  be  a  satisfaction,  931 

but  not  life  interest  in,  ib. 
Scotch  settlement,  English  will,  rule  applies,  ib. 
settlement,  second  provision  may  be  as  well  as  by  wUl,  929 

SATISFIED  TERMS,  240. 

SCRIP-HOLDERS, 

rights  of,  in  winding  up,  478.     I.  Winding  up,  &o.  (Contributories). 

SCULPTURES,  CASTS,  &c.,  134.     I.  Copyright. 

SEALS, 

settlor  razing,  to  invalidate  deed,  312.     1.  Voluntary  gift,  Settlement,  &c. 

SEARCHES,  1144—5.     I.  Vendor  and  Purchaser. 
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SECRET  TRUST,  56 — 7.    I.  Mortmain,  Statute  of  (what  property  act  applies  to). 

SECURITIES  AUTHORISED  AS  INVESTMENTS,  998  d  seg.     I.     Trusts. 

SEISIN, 

per  my  et  per  tout,  500.     I.  Joint  Tenancy. 

SEPARATE  USE.     Sac  Husband  and  Wipe,  Married  Women's  Propekty 

Acts,  Restraint  on  Anticipation. 
adultery  of  wife  does  not  affect  rights  to  property  settled  to  her,  392 

but  it  does  to  property  in  which  she  has  joint  interest  with  husband,  ib. 
agreement,  antenuptial,  parol,  as  to  separate  estate,  not  binding,  388 

unless  acted  upon,  ib. 
bankruptcy  of  husband,  separate  property  does  not  vest  in  his  trustee,  ib. 
choses  in  action,  separate  estate,  go  to  husband  as  her  administrator,  391 

he  takes  proceeds  of  separate  estate  in  her  possession  jure  mariti,  ib. 

contracts  and  liabilities  of  wife,  393 

after-acquired  separate  property  of  wife  subsequent  to  debt  not  liable,  394—5 
breach  of  trust,  acquiescence  by  wife  in,  bars  claim  against  trustee,  395 

her  separate  estate  is  liable  for,  ib. 

not  where  there  is  a  clause  restraining  anticipation,  ib. 

though  even  then,  arrears  of  income  due  are  liable,  ib. 
contract  with  husband,  wife  may  make,  as  to  separate  estate,  ib. 
dealing  with  separate  property,  wife  not  restrained  from,  pending  action,  ib. 
ground  of  her  liability,  ib. 
husband,  if  wife  acting  for  him,  her  separate  estate  not  liable,  ib. 

even  though  he  is  a  lunatic,  ib. 
implied  contracts  of  wife,  separate  estate  liable  upon,  general  engagements, 

income,  equity  had  jurisdiction  only  over,  395 

jointly  liable  with  husband  for  his  debt,  ib. 

sale  of  wife's  separate  estate,  contract  for,  is  binding,  393 

as  to  decree  against  her  personally,  ib. 
specialty  and  written  contracts,  separate  estate  liable  for,  393 — 4 
Statute  of  Limitations  whether  bar  to  debts  payable  out  of  separate  estate,  396 
verbal  engagements  of  married  woman  as  to,  394 — 5 

creation  of,  3SS 

agreement  by  husband  to  renounce  marital  rights  over  fund,  389 

delivery,  where  wife  can  dispose  of  separate  property  by,  ib. 

disclaimer  by  husband  of  interest  in  funds,  ih. 

income  of  property,  gift  of,  to  separate  use,  is  gift  of  corpus  also,  ib. 

intention  clear  in  will  that  husband  should  not  take  any  interest,  ib. 

purchase  of  property  by  wife  of  husband,  ib. 

trustees  with  discretionary  power  may  pay  income  to  wife  for,  ib. 

•words  not  sufficient  for,  ib. 

' '  absolute,  use, "  as  to,  390 

"  for  her  sole  use  and  benefit,''  ili. 

"  into  her  own  hands  to  and  for  her  own  proper  use  and  benefit,"  389 — 90 

"only  for  her,"  .390 

"sole,"  ib.     See  Words  sufficient  for,  infra. 

"  to  be  applied  for  the  benefit  of  herself  and  children,"  ib. 

"  to  be  under  her  sole  control,"  ib. 

"  to  her  and  her  assigns,"  ib. 

"  to  pay  the  interest  to  her  for  life,"  ib. 
words  sufficient  for,  388 

"  according  to  her  appointment  whether  covert  or  sole,"  388 — 9 

"for  her  own  sole  use,  benefit  and  disposition,"  388 

"for  her  own  use  and  at  her  own  disposal,"  ib. 

"  for  her  own  use  independently  of  her  husband,"  ib. 
or  "of  any  other  person,"  ib. 

' '  for  her  sole  use  and  disposal, "  as  to,  389 

"  her  receipt  to  be  a  sufficient  discharge  to  the  executors,"  388 

"  husband  to  have  no  control,"  ib. 

"  sole,"  as  to  eflfect  of  word,  '390 
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creation  of — conthmed. 

words  sufficient  for — continued. 

"  solely  and  entirely  for  her  own  use  and  benefit  during  her  life,"  389 
"  to  be  at  her  disposal  to  do  therewith  as  she  should  think  fit,"  388 
"  to  be  delivered  to  her  when  she  should  demand  it,"  389 
"to  enjoy  the  profits,"  388 

"  to  her  absolutely  if  living  apart  from  her  husband,"  389 
devolution  of  undisposed-of  separate  property,  393 
personal  estate  on  her  husband,  ib. 
real  estate  on  her  heir,  ib. 
disposition,  power  of,  by  wife  over  separate  property,  392 — 3 
equitable  interest  without  acknowledged  deed,  393 

not  interests  contingent  on  husband's  insolvency,  ib. 
legal  interests  in  land,  conveyance  of,  requires  acknowledged  deed,  ib. 
real  estate  including  estates  in  fee,  ib. 
will,  she  may  dispose  of  separate  property  by,  ib. 
husband's  assent  not  being  necessary,  ib. 
feme  sole,  wife  may  deal  with  separate  property  like  a,  387 
future  husband,  gift  free  from  control  of,  to  whom  applies,  388 
gift,  husband  may  make,  to  separate  use  of  wife,  390 
or  declare  himself  a  trustee  for  her,  390 — 1 

declaration  must  be  unequivocal  and  irrevocable,  391 
evidence  of  it,  must  be  clear,  ib. 
creditor,  if  a  fraud  on,  transaction  is  impeachable,  ib. 
gift  of  separate  estate,  wife  may  make  to  husband,  390 
gifts  to  wife  by  third  person  of  ornaments,  &o. ,  are  to,  391 
husband  bound,  if  property  settled  to  wife's  separate  use  before  marriage,  387 

unless  prior  to  marriage  separate  use  destroyed,  ib. 
injunction  granted  to  restrain  interference  with  separate  property,  388 
lien,  wife  has  on  property  purchased  by  husband  with  her  separate  property, 

390      ■ 
loan  to  husband,  wife  may  make,  ib. 

if  he  becomes  bankrupt  she  may  prove,  ib. 
marriages,  trust  for  separate  use  operates  upon  subsequent,  388 

unless  destroyed  when  woman  is  discovert,  ib. 
nature  of  interest,  387.     See  also  Married  Women's  Pkopertt  Acts. 
property  subject  to,  property  of  evexy  kind  may  be,  392 
receipt  by  husband,  wife  may  allow  him  to  receive  income,  391 
but  she  must  not  be  influenced  by  him,  391 — 2 
if  received,  and  applied  for  benefit  of  family,  no  repayment,  391 
loan  to  husband  through  trustee,  he  must  enforce  payment,  392 
placed  where  it  can  be  traced,  may  be  followed,  ib. 
when  received  without  her  permission  may  be  recovered  back,  ib. 
but  not  more  than  one  year's  income,  ib. 
savings  out  of  income  of  separate  estate  are  separate  property,  391 
so  money  saved  out  of  her  separate  allowance,  ib. 

or  out  of  allowance  from  husband  while  living  apart,  ih. 
land  purchased  with,  devolves  as  real  estate,  ib. 
trust  for,  may  be  put  an  end  to,  after  coverture,  by  wife,  393 
trustee,  consent  of,  not  necessary  to  her  dealing  with  fund,  387 
trustee  not  necessary,  hiisband  trustee  if  no  other,  ib. 

rule  applies  to  separate  property  acquired  under  foreign  contracts,  ib. 
shares  in  companies  belonging  to  wife  transferred  into  husband's  name,  ib. 

SEPARATION  DEEDS. 

alimony,  liability  of  husband  to  increase,  403 

arbitration  clause  in,  effect  of,  402 

chancery  can  enforce  specific  performance  of  agreement  for,  400 

and  for  compromise  of  suit  iu  Divorce  Court,  ib. 
chastity,  deed  of  separation  not  an  agreement  that  party  shall  live  iu,  403 
children  have  no  equity  to  sue  unless  they  are  cesttiis  que  trusts,  ib. 
children,  provisions  for,  not  applicable  to  those  born  after  subsequent  co- 
habitation, ib. 
unless  expressly  framed  to  include  them,  ib. 
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consideration  necessary  for  husband's  covenant  or  settlement,  401 

charge  by  -wife  in  favour  of  husband  is  a  good,  ih. 

execution  of  deed  by  husband  is  a  good,  ib. 
consideration  to  support  articles  or  agreement  for  separation,  ib. 
covenant  by  husband  to  pay  annuity,  no  dum  casta  clause,  ib. 
covenant  by  husband  that  he  will  not  compel  cohabitation,  404 
covenant  by  husband  to  allow  children  to  reside  with  wife,  effect  of,  402 

that  wife  shall  have  liberty  of  access  to  children,  taking  them  abroad,  ib. 
covenant  to  pay  annuity  provable  iu  bankruptcy  under  Act  of  1869,  403 

see  now  Act  of  1882,  s.  37,  ib. 
coveoants  in,  by  husband  to  pay  annuity,  by  wife's  trustee  for  non-molesta- 
tion, 402—3 
custody  of  children,  agreement  that  mother  shall  have,  formerly  void,  402 

see  now  36  Vict.  c.  12,  s.  2,  //;. 
Divorce  Acts,  deed  of  separation  not  acted  on  no  bar  to  wife's  suit  imder,  404 
effect  of,  on  dissolution  of  marriage,  403 
fraud,  deed  founded  on,  not  enforceable,  403 — 4 
futxire  separation,  a,greements  in  contemplatiou  of,  inoperative,  401 

except  as  to  provisious  unconnected  with  void  agreement,  ib. 
habeas  corpus,  writ  of,  separation  deed  is  a  good  return  to,  404 

and  husband  will  be  restrained  from  molesting  wife,  ib. 
immediate  separation,  agreement  contemplating,  enforced,  400 

where  separation  does  not  take  place  deed  is  void,  401 
judicial  separation,  right  to,  barred  by,  and  lapse  of  time,  403 
misrepresentation,  deed  founded  on,  not  enforceable,  ib. 
molestation,  covenant  against,  in,  construction  of,  ib. 
public  policy,  stipulations  against,  in  agreement,  makes  the  whole  void,  404 

seciifS  in  deed  of  separation,  ib. 
reconciliation  with  cohabitation  puts  an  end  to,  lb. 

but  not  without  cohabitation,  ib. 

except  as  to  provisions  beyond  what  is  necessary  for  separation  deed,  ib. 

proviso    that    trusts    shall   continue   though    parties    become    reconciled, 
valid,  ib. 
residence  under  same  roof  without  reconciliation,  does  not  determine,  ib. 
restitution  of  conjugal  rights,  decrees  in  suits,  47  &  48  Vict.  c.  86,  ib. 
specific  performance,  adultery  of  husband  or  wife  as  affecting  right  to,  402 , 
Statute  of  Distributions,  rights  of  wife  under  not  affected  by,  404 

unless  expressly  excluded  by  deed,  ib. 
trustee  for  wife  not  a  necessary  party  to,  401 
"  usual  covenants  "  in,  dum  casta  clause  not  within,  401 — 2 

expression  has  reference  to  surrounding  circumstances,  402 
wife,  agreement  by,  in,  not  to  sue  husband  for  further  maintenance,  403 

SET-OFF,  262,  482—3.     I.  Executors,  Winding-up,  &c. 

agreement  to,  not  a  reduction  into  possession,  350.     I.  Husband  and  Wife. 
in  bankruptcy  of  partners,  830 — 1.     I.   Partnership. 

none  of  separate  debts  against  joint  debts,  orconversely,  803.     I.  Partnership 
(dealings). 

SETTLED  ESTATES  ACTS,  1877,  40  &  41  Vict.  c.  18, 
"  court,"  meaning  of,  in,  939 

leases,  power  to  authorise,  939 
agricultural  occupation,  ib. 
building,  ib. 

conditions  struck  out,  940 
copyholds  and  customary  lands,  ib. 
court  directs  who  shall  execute  as  lessor,  ih. 

counterpart,  execution  of,  ib. 
covenants,  special  may  be  inserted,  ib. 
evidence  on  application,  ib. 
mining,  939. 
mode  of  authorizing,  940 
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SETTLED  ESTATES  ACTS,  Wl—conUmed. 

leases,  power  to  authorise — contimied. 
parts  of  settled  estates  may  be  leased,  940 
preliminary  contracts,  ib. 
rent,  best  to  be  reserved,  939 — 40 
settled  by  court  as  to  leases  being,  940 
surrender  and  renewal  of,  ib. 
timber  not  to  be  cut,  ib. 
trustees,  power  to  grant  vested  in,  ib. 

leases  and  sales, 

application  by  petition  to  exercise  powers,  941 

no  obligation  on  any  one  to  make,  944 
application  of  money  in  respect  of  lease  or  reversioner,  94 
consents  necessary  to  application,  941 

court  may  dispense  with,  941 — 2 

infant  tenant  in  tail  under  settlement,  941 
consent,  no  obligation  on  any  one  to,  944 
costs,  rules  and  orders,  943 
court  cannot  authorise  act  which  settlor  could  not,  942 

acts  of,  in  pursuance  of  act,  valid,  ib. 
entails  created  by  Parliament,  944 
infants,  lunatics,  &c.,  943 
interim  investments  directed  by  court,  942 
Ireland,  applications  for  in,  943 
lords  of  manors,  rights  of,  944 
married  woman,  943 

examination  of,  effect  of  Act  1882,  ib. 
subject  to,  infant  may  apply  or  consent,  ib. 
notice  of  application  as  to  serving,  941 

court  may  dispense  with,  ib. 

notice  to  non-consenting  parties,  ib. 
court  may  dispense  with,  941 — 2 
in  newspapers  if  directed,  942 
to  trustees,  ib. 
notice  of  exercise  of  powers,  ib. 
order  saving  rights  of  non-consenting  parties,  ib. 
Parliament,  similar  application  rejected  by,  ib. 
payment  and  application  of  moneys,  ib. 

tenant  in  taQ,  when  proceeds  of  sale  paid  out  to,  ib. 

timber  cut  under  order  of  the  court,  application  of  proceeds,  ib. 
purchase-money  paid  iuto  court  in  cases  under  its  control,  ib. 
repeatedly,  court  may  exercise  powers,  ib. 
tenant  for  life  may  grant  lease  for  twenty-one  years,  943 

against  whom  such  leases  are  valid,  ib. 
tenants  for  life  to  be  deemed  entitled  notwithstanding  incumbrances,  944 
trustees,  application  of  money  by,  942 

sales,  court  may  authorise  as  under  a  decree,  941 
no  jurisdiction  to  direct  sale  out  of  court,  941 

consideration  for,  may  be  a  fee  farm  rent,  ib. 

how  effected,  ib. 

minerals,  &c.,  may  be  excepted  from,  ib. 

streets,  roads,  &c. ,  dedication  for,  ib. 
laying  out,  as  to,  ib. 
Scotland,  Act  does  not  apply  to,  944 
"  settled  estates,"  meaning  of,  in,  939 
"settlement,"  meaning  of,  in,  ib. 
settlements,  what  are  within  Act,  944 

SETTLED  LAND  ACT,  1882, 

additional  powers  may  be  given  by  settlement,  955 
contracts,  what  may  be  entered  into  by  tenant  for  life,  952 


INDEX.  1601 

SETTLED  LAND  ACT,  m2-rnuU>mer7. 
Court  Laud  Commissioners,  procediu-e,  954 

certificates  of  land  oommissioners,  ib. 

constitution  of  laud  commissioners,  ib. 

county  courts,  ib. 

payments  into  court,  rules  as  to,  ib. 
conflict  between  provisions  of  act,  and  provisions  of  a  settlement,  955 
definitions  in,  945 — 6 

building  lease,  building  purposes,  946 

capital  money,  ib. 

entitled  to  possession  of  settled  land  for  bis  life  (s.  2,  ss.  5),  ib. 

fine,  ib. 

income,  ib. 

interest  under  settlement,  9io 

land,  946 

manor  steward,  ib. 

mines  and  minerals,  ib. 

mining  lease,  mining  purposes,  ib. 

person,  ib. 

possession,  ib. 

rent,  ib. 

securities,  ib. 

settlement,  945 

settled  laud,  ib. 

tenant  for  life,  946 

trustees  of  settlement,  ib. 

two  or  more  persons  so  entitled  as  tenants  in  common,  or  as  joint  tenants 
(s.  2,  sub-s.  6),  ib. 

will,  ib. 
derivative  settlements  by  persons  whose  interests  are  not  in  possession,  953 
heirlooms,  settled,  sale  of,  ib. 

tenant  for  life  allowed  to  bid  for  them,  ib. 
improvements,  951 

concurrence  in,  952 

Improvement  of  Land  Ad,  1864,  ib. 

Land  Commissioners,  approval  by,  951 — 2 

maintain,  repair,  and  insure,  obligation  to,  952 

■waste,  protection  as  regards,  ib. 

■what  authorised,  951 
infant  absolutely  entitled  in  possession,  to  be  decreed  tenant  for  life,  956 

sale  of  estate  of,  out  of  court,  ib. 
infant,  tenant  for  life,  ib. 
investment  of  capital  trust-money,  950 

application  of  money  by  trustees,  or  by  court,  ib. 

bequests   of  money  on  trust  to  lay  out  in  lands  to  be  settled  in  strict 

settlement,  ib. 
discharging  mortgages  on  part  of  settled  estate,  ib. 
incumbrances  affecting  inheritee  of  the  settled  land  (s.  21),  ib. 
proceeds  of  sale  of  chattels  treated  as  heirlooms,  ib. 

England,  land  purchased  must  be  in,  951 
settlement  of  land  purchased,  ib. 

rules  as  to  investment,  950 — 1 
Ireland,  modifications  of  act  in  application  to,  957 
land,  protection  or  recovery,  953 
leases, 

building,  rules  as  to,  947 — 8 

building  or  mining,  variations  of,  948 

copyholder's  licences  to  make,  948 — 9 
certificate  of  steward,  949 

mining,  rules  as  to,  948 

as  part  of  rent  to  be  set  aside,  ib. 

rules  as  to,  947 

special  objects  in  vie-w,  948 

surrenders  and  new  grants,  ib. 

tenant  for  life  may  make,  947 
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SETTLED  ESTATES  ACTS,  1817— oontimed. 

leases,  power  to  authorise — contimwd. 
parts  of  settled  estates  may  be  leased,  040 
preliminary  contracts,  ib. 
rent,  best  to  be  reserved,  939 — 40 
settled  by  court  as  to  leases  being,  940 
surrender  and  renewal  of,  ib. 
timber  not  to  be  cut,  ih. 
trustees,  power  to  grant  vested  in,  ib. 

leases  and  sales, 

application  by  petition  to  exercise  powers,  941 

no  obligation  on  any  one  to  make,  944 
application  of  money  in  respect  of  lease  or  reversioner,  94 
consents  necessary  to  application,  941 

court  may  dispense  with,  941 — 2 

infant  tenant  in  tail  under  settlement,  941 
consent,  no  obligation  on  any  one  to,  944 
costs,  rules  and  orders,  943 
court  cannot  authorise  act  which  settlor  could  not,  942 

acts  of,  in  pursuance  of  act,  valid,  ib. 
entaUs  created  by  Parliament,  944 
infants,  lunatics,  &c.,  943 
interim  investments  directed  by  court,  942 
Ireland,  applications  for  in,  943 
lords  of  manors,  rights  of,  944 
married  woman,  943 

examination  of,  effect  of  Act  1882,  ib. 

subject  to,  infant  may  apply  or  consent,  ib. 
notice  of  application  as  to  serving,  941 

court  may  dispense  with,  ih. 

notice  to  non-consenting  parties,  ih. 
court  may  dispense  with,  941 — 2 
in  newspapers  if  directed,  942 
to  trustees,  ib. 
notice  of  exercise  of  powers,  ih. 
order  saving  rights  of  non-consenting  parties,  ib. 
Parliament,  similar  application  rejected  by,  ib. 
payment  and  application  of  moneys,  ib. 

tenant  in  tail,  when  proceeds  of  sale  paid  oi\t  to,  ib. 

timber  cut  under  order  of  the  coiirt,  application  of  proceeds,  ib. 
ptirchase-mouey  paid  into  court  in  cases  under  its  control,  ib. 
repeatedly,  court  may  exercise  powers,  ib. 
tenant  for  life  may  grant  lease  for  twenty-one  years,  943 

against  whom  such  leases  are  valid,  ih. 
tenants  for  life  to  be  deemed  entitled  notwithstanding  incumbrances,  944 
trustees,  application  of  money  by,  942 

sales,  court  may  authorise  as  under  a  decree,  941 
no  jurisdiction  to  direct  sale  out  of  court,  941 

consideration  for,  may  be  a  fee  farm  rent,  ih. 

how  effected,  ib. 

minerals,  &c. ,  may  be  excepted  from,  ih. 

streets,  roads,  &o.,  dedication  for,  ib. 
laying  out,  as  to,  ib. 
Scotland,  Act  does  not  apply  to,  944 
"  settled  estates,"  meaning  of,  in,  939 
"settlement,"  meaning  of,  in,  ib. 
settlements,  what  are  within  Act,  944 

SETTLED  LAND  ACT,  1882, 

additional  powers  may  be  given  by  settlement,  955 
contracts,  what  may  be  entered  into  by  tenant  for  life,  952 
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SETTLED  LAND  ACT,  \SS2—coyiti>med. 
Court  Laud  Commissioners,  procedure,  954 
certificates  of  land  commissioners,  ib. 
constitution  of  laud  commissioners,  ib. 
county  courts,  ib. 

payments  into  court,  rules  as  to,  ib. 
conflict  between  provisions  of  act,  and  provisions  of  a  settlement,  955 
definitions  in,  945 — 6 

building  lease,  building  purposes,  946 

capital  money,  ib. 

entitled  to  possession  of  settled  land  for  his  life  (s.  2,  ss.  5),  ib. 

fine,  ib. 

income,  ib. 

interest  under  settlement,  94o 

land,  946 

manor  steward,  ib. 

mines  and  minerals,  ib. 

mining  lease,  mining  purposes,  tb. 

person,  ib. 

possession,  ib. 

rent,  ib. 

securities,  ib. 

settlement,  945 

settled  land,  ib. 

tenant  for  life,  946 

trustees  of  settlement,  ib. 

tv/o  or  more  persons  so  entitled  as  tenants  in  common,  or  as  joint  tenants 

(s.  2,  sub-3.  6),  ib. 
will,  ill. 
derivative  settlements  by  persons  whose  interests  are  not  in  possession,  953 
heirlooms,  settled,  sale  of,  ib. 

tenant  for  life  allowed  to  bid  for  them,  ib. 
improvements,  951 
concurrence  in,  952 
ImprovcTneiit  of  Land  Act,  1864,  ib. 
Land  Commissioners,  approval  by,  951 — 2 
maintain,  repair,  and  insure,  obligation  to,  952 
waste,  protection  as  regards,  ib. 
what  authorised,  951 
infant  absolutely  entitled  in  possession,  to  be  decreed  tenant  for  life,  956 

sale  of  estate  of,  out  of  court,  ib. 
infant,  tenant  for  life,  ib. 
investment  of  capital  trust-money,  950 

application  of  money  by  trustees,  or  by  court,  ib. 

bequests   of  money  on  trust  to  lay  out  in  lands  to  be  settled  in  strict 

settlement,  ib. 
discharging  mortgages  on  part  of  settled  estate,  ib. 
incumbrances  affecting  inheritee  of  the  settled  land  (s.  21),  lb. 
proceeds  of  sale  of  chattels  treated  as  heirlooms,  ib. 
England,  land  purchased  must  be  in,  951 

settlement  of  land  purchased,  ib. 
rules  as  to  investment,  950 — 1 
Ireland,  modifications  of  act  in  application  to,  957 
land,  protection  or  recovery,  953 

leases, 
building,  rules  as  to,  947—8 
bxiilding  or  mining,  variations  of,  948 
copyholder's  licences  to  make,  948 — 9 
certificate  of  steward,  949 


mining,  rules  as  to,  948 

as  part  of  rent  to  be  set  aside, 
rules  as  to,  947 
special  objects  in  view,  948 
surrenders  and  new  grants,  ib. 
tenant  for  life  may  make,  947 
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SETTLED  LAND  ACT,  1882— coraiiwHw/. 

limited  owners  who  are  to  have  powers  of  tenant  for  life,  955 

cannot  sell  land  at  law  inalienable,  955—6 

infant,  tenant  in  fee  simple,  with  executory  limitation  over,  953 

tenant  for  life  subject  to  term  for  raising  portions  and  annuities,  ib. 

though  by  reason  of  incumbrances  he  receives  no  income,  ib. 
lunatic,  tenant  for  life,  956 
married  women,  ib. 

restraint  on  anticipation  in  settlement,  effect  of,  ib. 
money  in  court,  application  of,  952  —3 

in  hands  of  trustees,  953 

paid  for  lease  or  reversion,  ib. 
objects  of,  to  increase  powers  of  tenant  for  life,  945 

power  of  sale  may  be  exercised  by  tenant  for  life  pending  action  by  him,  946 
power  of  sale  under,  overrides  that  given  by  a  private  act,  955 
powers  exerciseable  from  time  to  time,  ib. 
purchaser,  &o.,  protection  of,  954 
restrictions,  ib. 

condition  as  to  residence  for  certain  period  annually,  ib. 

contract  not  to  exercise  powers  void,  ib. 

expected  future  increase  in  value,  speculative  value,  ib. 

forfeiture,  provision  against,  ib. 

powers  not  assignable,  ib. 
saving  for  other  powers,  955 
sale,  enfranchisement,  exchange,  partition,  947 

power  to  sell,  &c. ,  ib. 

incumbrances,  transfer  of,  ib, 
property  put  up  for  sale  under  Act,  and  withdrawn,  costs,  ib. 
rules  regulating  exercise  of,  ib. 

bales,  leases,  and  other  dispositions,  949 

conveyance,  as  to,  949 — 50 

mansion  and  park,  restrictions  as  to,  949 
tenant  for  life  unable  to  reside  in,  ib. 

mortgages  to  raise  money,  for  enfranchisement,  eqxiality  of  exchange,   or 
partition,  ib. 

streets  and  open  spaces,  dedication  for,  ib. 

surface  and  minerals,  ib. 

undivided  shares,  ib. 
saving  for  other  powers,  955 
Scotland,  act  does  not  apply  to,  945 
settlement  by  way  of  trusts  for  sale,  956 

capital  money,  not  land,  956 

contract  for  sale,  no  one  then  entitled  to  income  for  limited  period,  956 — 7 
tenaut  for  life,  a  trustee  for  all  parties,  954 
timber,  cutting  and  sale  of,  953 

trustees,  ib. 

appointment  of  by  court,  ib. 

difl'erences  between  them  and  tenant  for  life,  reference  to  court,  ib. 

not  tenant  for  life,  or  person  who  may  become  so,  ib. 
nor,  in  general,  near  relatives,  ib. 
nor  solicitors  to  tenant  for  life,  ib. 

notice  to,  of  intended  sale  by  tenant  for  life,  ib. 

committee  of  lunatic  tenant  for  life,  when  he  can  give  valid,  954 
inquiry  as  to,  by  person  dealing  with  tenant  for  lite,  953 — 4 
must  be  of  specific  sale  contemplated  at  time  of  notice,  954 

number  of  to  act,  953 

receipts,  indemnity,  and  re-imbursement,  ib. 

who  will  be  appointed,  ib. 
trustees  having  trust  for,  not  mere  power  of  sale,  may  sell  with  concurrence 

of  tenant  for  life,  957 

SETTLEMENT  OR  CONVEYANCES  IN  FRAUD  OF  MARRIAGE,  333—5 
SEVERAL  EXECUTORS,  268.     I.  Devastavit. 
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SHAREHOLDERS, 

liabilities  of,  436—7.     I.  Joint  Stock  Companies. 

SHARES.     See  I.  Joint  Stock  Companies  (shares), 
bequest  of,  1326 

contracts  for  sale  of,  when  valid,  490.     I.  Windiug-up,  &o. 
iu  companies,  generally  personal  property,  197.     I.  Personal  Property, 
mortgage  of,  722.     1.  Mortgages  (subject-matter  of), 

SHELLEY'S  CASE,  RULE  IN, 

copyholds  are  within,  218 

declaration  that  limitations  are  to  be  in  strict  settlement,  rule  applies,  221 

deeds  and  wills,  same  principles  apply  to  both,  218 

effect  of,  217 

equitable  estates  are  within,  219 

but  limitations  must  be  iotli  legal  or  both  equitable,  ib. 

estate  tail,  when  created,  subsequent  words  of  limi  tation  immaterial,  220 

executory,  when  trusts  are,  rule  does  not  apply,  221.     See  Maekiagb  Set- 
tlements, p.  617. 

express  words,  confining  prior  estate  to  one  for  life,  rule  applies,  219 

so  declaration  that  estate  for  life  should  be  without  impeachment  of  waste,  ib. 
or  for  separate  use  of  married  woman,  ib. 

"heirs  of  the  body,"  when  taken  to  be  equivalent  to  "children,"  rule  does 
not  apply,  ib. 

"  heirs  of  the  body,''  when  testator  explains  what  he  means  by  phrase,  221 

implication,  estates  arising  by,  are  within,  219 

"issue,"  "  heirs  male,"  &c.,  rule  applies  iu  case  of  real  estate,  ib, 

leaseholds  and  personal  estate,  to  A.  for  life,  remainder  to  his  executors,  218 

limitation  of  a  term  to  husband  for  life,  remainder  to  heirs  of  the  body  of  hus- 
band and  wife,  220 

limitation  of  freehold  estates  to  A.  for  life,  remainder  to  his  heirs  (or  heir), 
217—8 
of  freehold  estates  to  A.  for  life,  remainder  to  heirs  (or  heir)  of  his  body,  ib. 

limitation  to  trustees  to  preserve  contingent  remainders  does  not  affect  rule, 
220 
nor  limitation  to  heirs  of  the  body  in  joint  tenancy,  ib. 
or  in  such  shares  as  A.  shall  appoint,  ib. 

"issue,"  word  used  instead  of  "heirs  of  the  body"  (and  see   Wills,  c. 
27),  ib 

limitation  to  two  or  more  for  their  lives,  remainder  to  heirs  of  one,  219—20 

limitations  must  be  by  same  instrument,  219 
deeds  creating  and  executing  powers  as  to,  ib. 
will  and  codicil  for  this  purpose  one  instrument,  ib. 

marriage  articles,  cases  under,  617—8.     I.  Marriage  Articles. 

personal  estate  as  a  rule  within,  218 

prior  estate  of  freehold  may  be  pur  autre  vie,  219 
may  arise  by  necessary  implication  of  law,  ib. 
or  determinable  on  contingency,  ib. 

pur  autre  vie,  estates  are  within,  218  t    -.r      •         a  in 

settlements,  application  of  rule  to  cases  under,  G23— 4.    I.  Marriage  Settle- 
ments (covenants  executory). 

statement  of,  meaning  of  word  "  limitation"  in,  219 

QTTTpO 

mortgage  of,  728—9.     I.  Mortgages  (subject-matter  of). 

SIGNATURE  OF  WILL,  1274.     I.  Wills.  „     ,,   „     ,         j  t,     ,, 

what  sufficient  within  Statute  of  Frauds,  1057-8.     I.  Vendor  and  Purchaser 
(sale  by  private  contract). 

SIMPLE  CONTRACT  DEBTS,  269.     I.  Devastavit. 


SOLICITOR,  „     T    r.    4.     t 

contracts  between,  and  client,  89.     I.  Contracts. 

W. — ^VOL.   II. 
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SQhlClTOVi— continued. 

notice  to,  when  notice  to  client,  1155 — 6.     I.  Vendor  and  Purchaser. 

of  mortgagor,  execution  of  mortgage  procured  by  fraud  of,  688.    I.  Mortgages. 

of  trustee,  taxing  bill  of,  983.     I.  Trusts. 

pledging  title  deeds  of  property  mortgaged  to  his  client,  691.     I.  Mortgages 

(equitable  by  deposit), 
trustee,  what  costs  can  be  charged  by,  985,  986,  988.     I.  Trusts, 
want  of  care  by,  in  preparing  voluntary  settlement,  309.     I.  Undue  Influence. 

SONS,  1385.    I.  WiUs. 

SPECIAL  OCCUPANCY,  223.     I.  Freehold  Estates  (estate  ^w  autre  vie). 

SPECIFIC  CHATTELS  OF  WIFE, 

husband's  interest  in,  346.     I.  Husband  and  Wife. 

SPECIFIC   PERFORMANCE.     See  Mabriagb  Articles,  Vendor  and  Pur- 
chaser. 
abatement  for  adverse  rights,  1128 

but  not  in  case  of  advowson  with  charges  to  Queen  Anne's  Bounty,  ib. 
acquiescence  through  ignorance  of  rights,  98 
ambiguity  in  contract,  evidence  of,  1129 
breach  of  trust,  where  performance  would  be,  93 

or  injury  to  cestuis  que  trust,  ib. 
certain,  contract  must  be,  91 — 2 

agreement  for  sale,  material  terms  not  stated,  92 

ground  rent,  to  whom  payable,  uncertain,  ib. 

leaseholds,  term  uncertain,  ib. 

purchase-money,  amount  of,  uncertain,  ib. 

svirrounding  circumstances  taken  into  consideration,  ib. 
chattels,  contract  for  specific,  1126 
collateral  agreement,  does  not  affect  rights  and  remedies  on  original  one, 

1128—9 
compensation,  specific  performance  with  where  term  sold  is  less  than  stated, 

1128 
complete,  contract  must  be,  91 
concealment,  when  a  bar  to,  96 

giving  imperfect  information,  ib. 

laches  in  proceedings  for  relief  on  ground  of,  ib. 
concurrence  of  third  person  necessary,  but  vendor  cannot  procure,  1129 

as  to  proc'hring  concurrence  of  wife,  ib. 

vendor  procuring  after  contract,  but  before  time  for  completion,  ib. 
consideration,  adequacy  or  inadequacy  of,  1131 

annuity,  value  of  life  better  known  to  one  party  than  to  another,  ib. 

bargain  beneficial  to  vendor,  no  objections  to  suit  by  him,  ib. 
unless  price  grossly  unreasonable,  ib. 
property  of  a  speculative  description,  as  to,  ib. 

inadequacy  of  price  no  bar  to,  in  suit  by  purchaser,  ib. 

price  fixed  by  valuation,  ib. 
construction  of  agreement,  how  far  party  bound  by  his,  92 
contract  must  be  in  writing,  where  writing  requisite,  91 
costs,  1139 

action  brought  contrary  to  agreement  between  parties,  1141 
rendered  necessary  to  make  good  title  in  vendor,  ib. 

appeals,  as  a  rule  successful  appellant  will  get  his  costs,  1139 
in  part  afiirmed  and  iu  part  reversed,  ib. 

at  law,  depend  on  event,  ib. 

delay  on  both  sides,  each  party  pays  his  own  costs,  1 140 

fraud,  alleged,  not  proved,  disentitles  party  charging,  ib. 

but  merely  using  the  worA  fraud,  not  always  sufficient,  1140—1 

good  title  on  grounds  not  appearing  on  abstract,  1140 
not  made  till  after  action  brought,  ib. 

inequity,  unsuccessful  party  formerly pj'MHre/afie liable,  1139 
now  in  discretion  of  court  or  judge,  Rules,  1883,  0.  65,  r.  1,  ib. 
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costs — continued. 
lota,  two  unconnected,  title  to  one  and  not  to  the  other,  1140 
particular  circumstances  influenced,  question  of,  1 139 
party  succeeding,  conduct  vexatious,  1141 
plaintiff  failing  because  conduct  not  honourable,  ib. 
purchaser  becoming  bankrupt,  right  of  assignees  to  disclaim,  84 
purchaser,  death  of,  before  completion,  1098,  1141 
purchaser  unable  to  complete,  1141 
purchaser,  when  he  does  not  pay,  1139 

dismissal  of  action  on  authority  of  unreported  case,  ib. 
misdescription  of  property,  ib. 
misrepresentation  by  vendor,  ib. 
refusal  of  necessary  evidence,  ib. 
title  not  clear  when  vendor's  action  brought,  ib. 
vendor  having  no  title,  ib. 
where  his  objections  are  fair  and  weighty,  ib. 
purchaser,  when  he  must  pay,  ib. 
evidence,  where  he  might  have  had,  ib. 
improper  conduct,  ib. 
objections  untenable  though  advised  by  counsel,  1139  —  40 

long  possession  by  purchaser  without  making,  1139 
purchase-money  not  ready,  1139 — 40 

purchaser's  intention  that  contract  is  determined  decided  against  him,  1 140 
set-off  not  allowed  between  costs  and  deposit,  ib. 
vendor  becoming  lunatic  after  contract,  no  costs  on  either  side,  1141 
vendor  dying  before  completion,  1097,  1141 
vendor,  when  he  does  not  pay,  1140 
purchaser  setting  up  new  case,  ib. 
paying  inadequate  price,  ib. 
vendor,  when  he  must  pay,  ib. 
action  dismissed  for  want  of  title,  ib. 
unless  question  difficult  or  doubtful,  ib. 
damages,  inquiry  as  to,  when  directed,  103 
when  given.  Cairns'  Act  repealed  by  46  &  47  Vict.  c.  49,  99 
court  has  jurisdiction  independently  of  acts,  ib. 
Judicature  Acts,  effect  of,  ib. 

jurisdiction  of  court  preserved  by  repealing  act,  ib. 
plaintiff,  remedies  of  formerly,  ib. 
■when  not  given  if  the  contract  is  not  euforoeable,  103 
failure  caused  by  plaintiff's  delay,  ib. 
or  otherwise  by  his  conduct,  103 — 4 
delay,  as  a  rule  a  bar  to  relief,  102 

correspondence  going  on  between  parties,  ib. 
possession  taken  under  contract,  ib. 
unexplained,  effect  of,  102,  1130 
delusion,  existence  of,  when  avoids  contract,  94 
fair,  contract  must  be,  91,  93 
advice  proper,  want  of,  93 
mental  incapacity,  ib. 
when  entered  into,  ib. 
fraud,  contracts  impeachable  for,  are  voidable,  93 — 4 
on  public,  agreement  involving,  not  enforced,  94 
on  third  party  does  not  affect  contract,  ib. 
what  constitutes,  ib. 
Frauds,  Statute  of,  requisites  of  must  have  been  complied  with,  91 
further  and  more  formal  contract  in  contemplation,  92 
hardship  as  ground  for  refusing,  94 

existing  when  contract  entered  into,  ib. 
forfeiture  of  interest,  contract  entaOing,  94—5 
trustees  agreement  by,  to  exonerate  estate  from  incumbrances,  95 
"he  who  comes  for  equity  must  do  equity,"  1129 
illegality.     See  I.  Contracts. 

imprisonment,  no  bar  to  dealings  or  contracts  with  reference  to  property,  94 
indulgence,  specific  performance  is  in  nature  of,  91 
intoxication,  when  a  valid  defence,  94 
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jurisdiction  of  court  witli  respect  to,  99  et  seq. 

accessory  agreement,  execution  of,  depends  on  that  of  principal  one,  100 

agency  contracts,  acted  on  for  some  time,  101 

arbitration,  agreement  to  refer  to,  ib. 

attornies,  partners,  contract  between,  102 

award  divisible,  specific  performance  of  part  refused,  100 

award,  wlien  enforced,  101 

secus,  to  grant  of  lease,  ib. 

to  convey  estate,  ib. 
or  to  pay  money,  ib, 
building  or  repairing  house,  100 

forming  part  of  enforceable  contract,  100 — 1 

part  performed,  100  ^ 

deed,  execution  of,  contract  for,  ib. 
future  time,  agreement  to  do  something  at,  ib. 

covenant  to  same  effect,  ib. 
general  rule,  court  must  be  able  to  specifically  execute  every  part  of  con- 
tract, 99—100 
goodwill  of  business  and  premises,  contract  for  sale  of,  102 

contract  solely  for  sale  of,  ib. 

nature  of,  ib. 
hiring  and  service,  contracts  for,  101 

injunction  not  granted  unless  court  can  enforce  contract,  ib. 
instalments,  purchase-money  to  be  paid  by,  100 
length  of  years,  where  performance  would  extend  over,  101 
marriage  articles,  619 
medical  practice,  contract  to  sell,  102 
mines  and  quarries,  contract  to  work,  101 
negative  contract,  remedy  by  injunction,  102 

thoiigh  contract  not  specifically  enforceable,  ib. 
partnership,  contract  for,  101 
performance  at  particular  theatre,  contract  for,  ib. 
railway,  agreement  to  make,  100 

where  interest  of  other  party  cannot  be  measured  by  damages,  ib. 
writing  book,  contract  for,  101 

not  to  write  except  for  A. ,  ib. 
laches,  plaintiff  may  be  guilty  of  in  course  of  proceedings,  102 — 3 
express  refusal  by  defendant  complete,  1130 
fluctuating  value,  where  property  is  of,  1130 — 1 
in  repudiating  contract  and  asking  rescission,  1131 
what  sufficient  to  bar  claim,  1130 
legal  effect  of  words,  mistake  as  to,  98 

legal  rights,  plaintiff  must  put  his,  under  control  of  court,  91 
marriage  articles,  specific  performance  of,  619 — 22.     I.  Marriage  Articles, 
mistake,  as  to  distribution  of  intestate's  estate,  97 
defendant  relying  on  unilateral,  1129 
ignorantia  juris,  when  rule  applies,  97 
matter  of  fact,  must  be  as  to,  ib. 
means  of  knowledge  immaterial,  ib. 
nature  of,  ib. 

original  condition,  where  difficult  to  restore  parties  to,  ib. 
purchaser  buying  his  own  property,  ib. 
purchaser's,  as  to  quantity  bought,  98 
unilateral,  when  may  be  corrected,  97 

bidding  for  wrong  lot,  ib. 

mistake  as  to  price  for  which  property  put  up,  ib. 
mistake  or  surprise,  effect  of,  97,  1129 
mutuality,  Frauds,  Statute  of,  contract  under,  93 
inception  of  contract,  must  exist  at,  92 
infant,  contracts  of,  ib. 
law,  rule  at,  ib. 

railway  contractors,  contracts  by,  93 
signature  by  one  party  only,  1054,  1127 
tenant  in  tail  suing  on  contract  of  tenant  for  life,  93 
vendor  selling  without  title,  92 
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object,  failure  of,  no  ground  for  refusing,  98 

speculative  lease,  ib. 
parliament,  application  to,  in  breach  of  agreement,  101 — 2 
partial,  cases  in  which  decreed,  103 — i 
parties  to  action  in  general  only  parties  to  contract  and  their  representatives 

in  interest,  1126 
plaiuti£f,  evidence  of,  as  to  bargain  with  deceased  person,  92 
power,  vendor  selling  under,  aod  misconceiving  his  authority,  1127 

when  sale  is  by  auction,  1035 
pxirohaser,  right  of  to  take  vendor's  interest  with  compensation,  1128 

is  subject  to  vendor's  right  to  rescind,  1083,  1128 

purchaser  not  compelled  so  to  take,  1128 
except  in  certain  cases,  1066 
representation  by  party,  as  a  rule,  must  be  made  good,  95 

ambiguous  statement,  plaintiff  must  prove  he  was  misled,  96 

binds  him,  ib. 

contract  must  have  been  made  on  faith  of,  ib. 

evidence  of  must  be  clear,  95 

if  untrue,  ground  for  refusing  specific  performance  or  for  rescission,  ib. 

knowledge  of  untruth,  when  not  necessary,  ib. 

law,  matter  of,  honest  mistake  as  to,  96 

must  be  likely  to  induce  other  party  to  enter  into  contract,  95 

trivial  misrepresentation,  ib. 
requisites  of  contract,  1126 

special  case  may  be  stated  where  parties  so  agree,  1018,  1126 
stock,  contract  for  sale  of,  not  enforced,  1 125 

unless  object  be  to  procure  stock  certificate,  1126 
surprise,  when  avoids  contract,  98 
tenant  for  life,  sale  of  fee  by,  1127 
undue  pressure,  and  undervalue,  94 

without  direct  threat,  ib. 
vendor  selling, 

as  mortgagee  when  he  is  owner  under  foreclosure,  1130 

as  owner  having  no  title,  ib. 
not  bound  to  purchase  to  complete  when  he  would  incur  liability,  ib. 

as  owner  having  all  but  small  part,  1127 
when  he  can  enforce  contract,  ib. 

good  title,  must  make  out  of,  after-acquired  interest,  1130 

greater  interest  than  he  has,  1127 — 8 

purchaser  may  take  his  interest  with  abatement,  1066,  1127 
two  purchasers'  contract  not  enforceable  against  one,  1034,  1127 

title,  not  having  at  time  of  contract,  1127 

if  he  can  sue  if  he  acquire  before  time  for  completion,  82,  1131 
waiver  of  contract,  82,  1130 

in  writing  or  by  parol  before  breach,  1130 

notice  by  vendor  of  intention  to  resell,  ib. 

release  under  seal,  ib. 

SPECIFIC  SUM  ,      „  .  .   ,,co 

charged,  cannot  be  paid  into  court  under  Trustee  Act,  1163 

SPOUTING, 

lease  with  rights  of,  869.     I.  Power  to  Lease  inr,     , 

rights  of,  possessed  by  third  person,  should  be  stated  by  vendor,  1003—4. 
I.  Particulars  of  Sale. 

STAMP 

on  deed,  presumed,  1113.     I.  Abstract. 

STATEMENT  AND  RECITALS, 

as  evidence,  1076.     I.  Conditions  of  bale. 
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STOCK, 

bequests  of,  1330.  I.  Legacies  (general,  specific), 
mortgage,  728.  I.  Mortgages  (subject-matter  of), 
transfer  of,  into  name  of  fictitious  person,  970.     I.  Trusts. 

STOCK  EXCHANGE, 

custom  of  on  sales,  &o.,  of  shares,  439 

STOCKJOBBING  ACTS,  87.     I.  Contracts. 

STOP  ORDER,  727—8.     I.  Mortgages  (subject-matter  of). 

SUBSTITUTION 

of  one  trustee  for  another,  981.     I.  Trusts. 

SUBSTITUTIONARY  DEVISES  AND  BEQUESTS,  1354  et  seq.     I.  Wills. 
SUCCESSION  DUTY,  1145—9.     I.  Vendor  and  Parohaser. 

SUCCESSION  DUTY  ACT,  848.     I.  Powers  in  General. 

operation  of,  882 — 3.     I.  Powers  of  Sale,  Exchange,  and  Partition. 

SUICIDE, 

of  mortgage  of  policy  of  assurance,  effect  of,  721.     I.  Mortgages  (subject- 
matter  of). 

SUPERFLUOUS  LAND, 

contract  to  sell,  "  free  from  incumbrances,''  1084 

SUPERSTITIOUS  USES,  41.     I.  Charitable  Trusts. 

SUPPLEMENTAL  DEED,  1159.     I.  Vendor  and  Purchaser  (conveyance). 

SUPPLYING  WORDS  IN  WILLS,  1314  el  seq.    I.  Wills. 

SUPPORT 

for  land  or  building,  168.     I.  Easements. 

SURPRISE,  98 

SURRENDERS  AND  ADMISSIONS,  229.     I.  Copyhold  Estates. 

SURRENDER  OP  LEASE,  564.     I.  Lease  (determination  of). 

SURVIVORSHIP, 

and  attainment  of  particular  age,  1231 — 2.     I.  Conditions  and  Contingencies. 

and  transfer  of  powers,  849—50.     I.  Powers  in  General. 

condition  of,  1221 — 7.     I.  Conditions  and  Contingencies. 

of  oflB.oe  of  trustee,  984.     I.  Trusts. 

presumption  of,  1114,  1226—7.     I.  Abstract,  Conditions  and  Contingencies. 


TACKING,  770—4.    I.  Mortgages. 

TENANCY, 

at  sufferance,  535.     I.  Lease. 

at  will,  534.     I.  Lease. 

from  year  to  year,  533—4.     I.  Lease, 
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TENANCY  IN  COMMON.     See  Joint  Tenancy,  Action  of  Account. 
creation  of,  oouveyance  to  several  as  tenants  in  common,  505 
or  of  one  part  to  one,  and  another  part  to  another,  ib. 
by  words  indicating  division,  equality,  or  severance,  ib. 
"  between  or  amongst,"  "  equally  to  be  divided,"  505 — 6 
"jointly  and  between  them,"  "  respectively  "  in  general,  "severally,"  505 
"to  be  divided"  means  equally,  even  "as  joint  tenants,"  "to  partici- 
pate," 506 
joint  and  several  interests  may  exist  in  same  property,  ib. 
nature  of  interest,  505 

tenants  in  common  are  seised  of  undivided  moieties,  no  survivorship,  ib. 
party-wall,  tenants  in  common  of,  one  excluding  the  other,  506 
possession  of  one  is  not  possession  of  the  other,  ib. 
repairs,  one  cannot  sue  the  other  for  contribution  for,  506 — 7 
unless  necessary  to  save  house  from  ruin,  ib. 

TENANT  FOR  LIFE, 

with  power  of  sale,  purchasing,  1042.     I.  Vendor  and  Purchaser. 

TENANTS  IN  COMMON, 

leases  by,  536.     I.  Landlord  and  Tenant. 

TENANT  IN  TAIL,  207—217.     I.  Freehold  Estates. 

TERMS  OF  YEARS, 

estates  cannot  be  created  in  chattels  real,  242 
gift  conferring  estate  in  fee  or  in  tail  in  realty  gives  absolute  interest  in 
personalty,  ib. 
long  beneficial  terms,  when  dealt  with  as  freehold  estates,  240 
long  terms,  239 

purposes  for  which  created,  ib. 
long  terms,  enlargement  of  into  fee.  Conveyancing  Act,  1881,  s.  65 ;  1882,  s.  11, 
240—1 
by  whom  may  be  enlarged,  241 

fee  simple  acquired  to  be  subject  to  equities  affecting  term,  ib. 
terms  excepted  from  provisions  of  act,  242 

1,  determinable  by  re-entry  for  condition  broken,  ib. 

2,  created  by  sub-demise  out  of  terra  incapable  of  enlargement,  ib. 

to  be  settled  where  term  was  settled  by  reference  to  other  land,  241—2 

to  include  mines  and  minerals,  242 
what  terms  within  provision,  241 
satisfied  terms,  8  &  9  Vict.  c.  112,  240 
"  satisfied,"  meaning  of  word  in  act,  ib. 

TIMBER,  ,  ,  ^      , 

cutting,  restrained,  1132.     I.  Vendor  and  Purchaser. 

when  it  amounts  to  waste,  1248—51,  1252—4.     I.  Waste, 
when  mortgagee  in  possession  may  cut,  748.     I.  Mortgages. 

TITHE  RENT-CHARGE, 

where  lessee  not  bound  to  pay,  546.     I.  Lease. 

TITHES,  194.     I.  Pveal  Property. 

TTTT  E 

conditions  of  sale  as  to,  1070-4.     I.  Conditions  of  Sale. 
reference  as  to,  1132—5.     I.  Vendor  and  Purchaser. 

TITLE  DEEDS,  225.     L  Estate  for  Life. 

loss  of  by  mortgagee,  780-1.     I.  Mortgages  (discharge  of ) 
production  o°f  b|  Mortgagee,  703,  780.     I.  Mortgages  (discharge  of), 
when  trustee  Uable  for  loss  of,  991.     I.  Trusts. 
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TITLE  PARAMOUNT, 

parties  claiming  by,  bound  by  acquiescence,  313.     I.  Voluntary  Gifts,  &o. 

TEADE, 

mark,  a  partnership  asset,  81 
usage  of,  81.     I.  Contracts. 

TRANSFER  OF  MORTGAGES,  743-4.     I.  Mortgages. 

TRANSFERRING  AND  CHANGING  WORDS,  1316—7.     I.  WUls. 

TRANSLATIONS,  130.     I.  Copyright. 

TREES, 

exception  of  in  lease,  does  not  include  fruit  trees,  542 — 3.     I.  Lease  (parcels). 

TRUSTEE  ACTS, 

clauses  aflfeoting  mortgagees,  781—5.     I.  Mortgages. 

TRUSTEES' 

indemnity,  278—9.     I.  Executors, 
mortgages  by,  697 — 8.     I.  Mortgages. 

TRUSTS, 

abroad,  where  property  is,  but  trustee  within  jurisdiotiou,  959 — 60 

rents  and  profits,  account  of  directed,  960 
acceptance  of,  975 

ambiguous,  acts  as  to  must  not  be,  ih. 
assent  to  devise  presumed,  ib. 

breach  of  trust,  trustee  committing,  his  legatees  liable,  976 
de  facto,  trustees  bound  by  notice  of  trust,  975 
discharge  himself,  trustee  cannot,  after  accepting,  976 
executing  deed,  he  is  bound  by  its  recital,  975 
executor,  trustee,  cannot  act  as  former  and  not  as  latter,  ib, 
executors,  when  they  become  trustees,  976 
interference  with  property,  bringing  action,  is,  975 
legacy  appropriated  to  trust,  is  subject  to  trust,  976 
trustee  paying  residue,  bound  by  after-discovered  debts,  975 — 6 
though  without  notice,  976 
agents,  983 
creditor  of  with  notice  cannot  set  off  his  debt  against  trust  money,  ib. 
not  accountable  to  ccsHii  que  trust,  ib. 
party  to  breach  of  trust,  responsible  to  cestui  que  trust,  ib. 
payment  to,  discharges  person  making  it,  ib. 
appointment  of  new  trustees,  1008 
no  power  in  trust  instrument,  1011 

continuing  trusts,  old  trustees  re-appointed,  ib. 
costs  where  trustee  retires  from  necessity,  ib. 

where  from  caprice,  ib. 
court,  powers  of  to  appoint  independently  of  statute,  ib. 
discharge  of  old  trustee,  ib. 
by  consent  of  all  ccstuis  que  trust,  ib. 
by  court,  ib. 
statutory  powers  of  appointing,  1012 

13  &  14  Vict.  c.  28,  s.  1,  trustees  for  religious  or  educational  purposes, 

1017 
Tnistoe  Act,  1850,  Trustee  Extension  Act,  1852,  1012 
abroad,  where  trustee  is  permanently  resident,  1013 
bankrupt,  trustee  becoming,  new  one  appointed,  ib. 

when  he  is  in  position  to  misappropriate  trust  funds,  ib. 
cestui  que  trust  not  in  general  appointed,  1014 
cestui  que  trust  with  contingent  interest,  1012 

with  mere  possibility,  ib. 
charities,  trustees  of,  appointment  and  removal  of,  1014 

where  income  of  charity  over  £30,  ih. 
difference  of  opinion  between  trustee  and  cestui  que  trust,  1012 
discretionary  powers,  exercise  of,  by  trustees  appointed  by  court,  1  01 


INDEX.  1611 

T-RVSTS-contimed. 

appointmeat  of  new  tTTiBteea—conliiuied. 
no  power,  kc.—cvntiimcd. 

statutory  powers  of  appointing— coiiimwerf. 

Trustee  Act,  1850,  and  Trustee  Extension  Act,  lS52~contmued. 
donee  of  power  to  appoint  willing  to  act,  1013 
felony,  conviction  of  trustee,  appointment  of  new  trustee,  ib. 
female,  unmarried,  sometimes  appointed  by  court,  1013 — i 
lufaut  trustee  appointed  by  will,  1013 

leaseholds,  trustee  of  dying  intestate  without  legal  personal  represen- 
tative, 1012 
lunatic  donee  of  power,  1013 
lunatic  trustee,  ib. 

new  trustee  in  place  of  one  who  has  become  incapable,  1012 
number,  court  may  deviate  from  original,  1014 
old  trustee,  how  far  discharged,  1013 
payment  into  court  is  withdrawal  from  trust,  ib. 
principles  guiding  court  in  making  appointments,  1014 
tenant  for  life,  as  to  appointment  of,  ib. 
trustee  refusing  to  act  or  to  retire,  1012 
trustees  appointed  by  court  cannot  appoint  others,  1014 
vesting  order,  court  appointing  may  make,  1012 
vrilling  trustee,  not,  as  a  rule  removed,  ib. 
Conveyancing  Act,  1881,  ss.  31 — 34,  1014—7 
appointmeut  of  new  trustees  and  vesting  of  trust  property,  1014—5 
consent  required  by  power,  dispensed  with  in  appointment  under  Act, 

1016—7 
dead  or  continuing  trustee,  1015 
executor  of  sole  trustee  can  appoint  under  s.  31,  1016 
increase  of  number  of  trustees,  1015 
"nominated  to  appoint,"  meaning  of  phrase,  1016 
powers  of  new  trustee,  1015,  1016 
registration,  1016 
retirement  of  trustee,  1015 

transfer  of  trust  property  on,  1016 
transfer  of  trust  property,  1015 
varjring  original  number  of  trustees,  ib. 

vesting  of  trust  property  in  new  or  continuing  trustees,  1016 
Conveyancing  Act,  1882,  s.  5,  1017 
separate  sets  of  trustees,  appointment  of,  ib. 
under  power  in  trust  instrument, 
abroad,  temporary  or  settled  residence  of  trustee,  1009 

whether  it  is  an  "  iimbiUty  "  to  act,  ib. 
administration  suit,  after  decree,  trustees'  powers  subject  to  control  of 

court,  1010—11 
bankruptcy  of  trustee,  1009 
by  whom  power  to  be  exercised,  1009 — 10 
continuing  may  act  as  surviving  trustee,  1010 
conveyance  of  trust  property  necessary  to  valid  appointment,  ib. 
death  of  trustee  before  testator,  appointment  in  his  place,  1008 — 9 
events  usually  provided  for  in  power,  1008 
absence  abroad,  death,  desire  to  be  discharged,  refusal  or  incapacity  to 
act,  ib. 
fitness  of  person  to  be  appointed,  discretion  of  appointor,  1009 
informal  appointment  of  new  trustees,  sale  after,  1010 
insanity  of  trustee,  1009 

number,  appointment  of  greater  instead  of  less,  ib. 
of  less  instead  of  greater,  ib. 

unless  intention  contra  appears,  ib. 
payment  into  court  is  a  retirement  from  trust,  ib, 
pending  suit,  no  appointment  can  be  made,  1010 
power  is  a  "  proper  and  reasonable  power,"  1008 
retiring  without  sufficient  reason,  trustee  not  allowed  his  costs,  1009 
surviving  trustees,  how  they  are  to  appoint  new  ones,  1010 
tenant  for  life  may  generally  be  appointed,  1009,  1014 
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averrable  prior  to  Statute  of  Frauds,  961 

breach  of  trust.    See  Devastavit. 
bankrupt,  trustee  becoming,  loss  proved  as  debt,  1005 

trust  fund  invested  on  unauthorised  security,  ib. 

trustee  who  is  also  cestui  que  trust,  ib. 
borrowers  of  trust  fund  with  notice  bound  by  trust,  1004 
cestui  qu^  trust  a  party  to,  1006 

his  interest  in  trust  property  may  be  stopped,  ib. 
this  equity  may  be  enforced  against  trustee  iu  bankruptcy,  ib. 
and  all  claiming  imder  him,  ib. 
cestui  que  trust,  feme  covert,  not  responsible  if,  1007 

consent  of,  improperly  obtained  or  informally  given,  ib. 
unless  in  respect  of  her  separate  estate,  ib. 

where  she  is  not  restrained  from  anticipation,  ib. 

assenting  or  concurring  in  breach  of  trust,  ih. 
though  not  assenting,  barred  by  laches,  ib. 

infant  not  responsible  unless  guilty  of  fraud,  ib. 

must  be  acquainted  with  facts  and  law,  ib. 
choses  in  action,  assignee  of,  1004 
contribution  between  trustees,  1006 
co-trustee,  liability  of  trustee  for  acts  of,  1005 

becoming  aware  of  breach  of  trust  committed  or  undetected,  and  taking  no 
steps,  ih. 

handing  over  trust  money  without  securing  due  application,  ib. 

indemnity  clauses,  common  and  special,  ib. 
liability  notwithstanding,  ih. 

innocent  trustee  not  liable  for  fraud  of,  ih. 

permitting  a    co-trnstee  to  receive  trust-money  and  not   making  due 
inquiry,  ih. 
criminal,  24  &  25  Vict.  c.  96,  s.  80,  1008 

act  does  not  aflfect  remedy  at  law  or  in  equity  nor  agreement  for  restoration 
of  trust  property,  ib. 
deceased  trustee,  assets  of,  liable  if  they  can  be  followed,  1004,  1006 
decree  against  all,  enforceable  against  one,  1003 

but  contribution  ii^Ur  se,  ih. 
de  facto  trustee  may  be  liable  for,  1002 

but  if  he  is  ignorant  of  existence  of  trust  he  cannot  be  liable  for  non- 
performance of  it,  ib. 
defaulting  trustee  cannot  claim  beneficial  interest  in  trust  estate,  1006 

rule  does  not  apply  in  case  of  estate  devised  to  him,  ih. 
following  trust  property,  1004 

interest  when  trustees  liable,  1006.     See  Executors. 
joint  trustees  equally  liable,  ib. 

and  for  costs,  ib. 
liability  of  retiring  for  transferring  to  continuing  trustee,  1003 
Limitations,    Statute    of,     operation   of    on,    1008.       See    Limitations, 

Statutes  of. 
loss,  each  trustee  liable  for  entire,  1003 
loss  in  one  fund  not  compensated  by  gain  in  another,  ib. 
loss  occasioned  by,  a  simple  contract  debt,  ih. 

unless  trust  deed  executed  with  express  or  implied  covenant,  ib. 
meaning  of  expression,  1002 

misapplied  trust  fund  if  traceable  may  be  followed,  1004 
mixing  trust  funds  with  his  own,  where  trustee  is  guilty  of,  1004—5 
profits  when  trustee  liable  for,  1006.     See  Executoes. 
property  purchased  with  trust  money,  1004 

purchaser  for  value  of  trust  property,  with  and  without  notice,  1003 — 4 
purchaser  or  mortgagee  of  trust  property  without  notice  having  legal  estate, 

1004 
ratification,  acts  of,  must  be  by  persons  .^iti  juris,  1008 
recital  in  deed  of  trust  monies  being  held  on  mortgage,  1003 
release,  acts  of,  must  be  those  of  persons  sui  juris,  1007 

by  infants,  1008 
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breach  of  trust — continued. 
retiriug  trustee  ia  order  to  allow,  of  a  breach  of  trust  being  committed, 

1005—6 
shares,  transferee  of,  Avithout  notice,  1004 
spending  money  on  trust  property  in  unauthorized  way,  1003 
strangers  parties  to  breach  of  trust  liable  as  trustees,  1003 
technical,  1002 
trusts,  funds  arising  under  settlement,  other  property  of,  defaulting  trustee 

not  impounded,  1006 
volunteer,  wrongful  conveyance  of  trust  property  to,  1003 
wilful  default,  cestui  que  trust  setting  up  must  make  out  case  for  inquiry, 
1006 
broker  is  trustee  of  money  deposited  with  notice,  983 
cestui  que  trust, 
contingent  interest,  cestui  qiie  trust  may  sue  to  have  it  secured,  990 
death  of,  under  age,  991 
remedy  of,  where  trustee  will  not  sue  debtor,  983 

where  trustee  has  contracted  with  third  person  for  his  benefit,  983 
where  there  is  none  to  claim  the  property,  986,  987 

chattels  real  and  personalty  of  cestui  que  trust  dying  intestate,  187 

where  he  has  made  will  and  appointed  executor,  281 
formerly  trustee  took  realty  where  cestui  que  trust  died  without  heir,  986 
so  as  to  copyholds,  987 

now,  187.     I.  Escheat  and  Forfeiture, 
who  may  be,  all  who  can  hold  property,  961 

with  reversionary  interest,   need  not  assert  his  title  until  it  comes  into 
possession,  992 
classification  of  trusts,  959 

express,  implied,  constructive,  resulting,  962 
simple  special,  939 
creditors  of  trustees,  equities  of,  against  trust  property,  275,  983 
debts,  trust  for  payment  of,  993 

Bankru2]tcy  Acts,  when  affected  by,  995 
provisions  of  Act  of  1869,  ib. 
provisions  of  Act  of  1883,  ib. 
previous  acts,  decisions  on,  ib. 
conveyance  for  benefit  of  creditors,  made  bo}id  fid,c  not  an  act  of 

bankruptcy,  ib. 
conveyance  to  give  some  creditors  preference  over  others,  ib.      See 
Fraudulent,  &c.,  Conveyances. 
deed,  disposition  by,  for  payment  of  debts,  993 
assignee,  right  of,  to   enforce  against  third  persons,  though    no   trust 
for  creditors  created,  994  j     j    ., 

creditors  excluded  by  refusal  to  execute  or  by  acting  adversely  to  deed,  ib. 

not  by  mere  delay  in  executions  or  assenting,  ib. 
creditors  neither  parties  nor  privies  to,  993 — 4 
creditors  not  scheduled  may  execute,  994 

holding  security,  when  they  must  give  it  up,  ib. 
death  of  grantor,  effect  of,  ib. 
not  within  13  Eliz.  o.  5,  993 
only  debts  existing  at  time  of,  within,  ib. 
revocable,  unless  communicated  to  creditors,  10. 
Limitaticns,  Statutes  of,  debt  barred  by,  not  revived  by  direction  to  pay 
debts,  994-5  . 

when  trust  prevents  operation  of  statute,  99o 
will,  trust  of  personalty  created  by,  ib. 
valid,  when  no  question  of  bankruptcy,  993 
will,  trust  by  for  payment  of  debts  of  third  person,  994 
definition  of  trusts,  959  .      .  n   noo 

discharge,  trustee  may  refuse  to  pay,  without  a  fuU,  99^ 
disclaimer  of,  976  ,      i.      •; 

acts  of  ownership  exercising  a  bar  to,  ib. 
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disclaimer  of — continued. 
counsel,  disclaimer  by  at  bar  sufficient,  976 
covenantees,  several,  effect  of  one  disclaiming,  ib, 
custody  of  settlement,  temporary,  not  a  bar  to,  ib. 
deed  by  executed  vpitbin  reasonable  time,  ib. 

deed  not  necessary  but  best  evidence,  ib. 
restrospective,  operation  of,  ib. 

two  sets  of  trustees,  who  entitled  to  possession  of  trust  fund,  ib. 
evidence  of  a  trust,  where  none,  person  in  whom  property  in  for  time  being 

vested  is  absolutely  entitled,  959 
express,  962.     See  Limitations,  Statutes  of  (Expeess  Trusts). 
precise  form  or  words  unnecessary,  ib. 

but  intention  must  be  clear,  ib. 
wiU,  in,  equitable  estate  is  commensurate  with  legal  estate  in  trustees,  963 
as,  to  trustees  and  their  heirs  in  trust  for  A. ,  he  takes  fee,  ib. 
secus  in  deed,  ib. 
indemnity,  clause  of,  992 

ordinary  clause,  what  protection  it  affords,  ib. 
special  clause,  ib. 
indemnity,  order  of  court  in  any  proceedings,  is  an ,  ib. 
court,  applying  for  opinion  or  advice  of,  278,  992 

investment,  trust  for,  996 
no  power,  securities  authorized  where,  ib. 
formerly  only  governiiwnt  securities,  ib. 

22  &  23  Vict.  c.  35  (made  retrospective  by  later  act),  ib. 

government  real,  Bauk  of  England  or  Ireland  stock,  East  India  stock, 
old  or  new,  ib. 
unless  forbidden  by  trust  instrumen  t,  ib. 
independently  of  act,  there  must  be  power  to  vary  securities,  997 

23  &  24  Vict.  c.  38,  996—7 

' '  cash  under  control  of  court, "  997 

change  of  securities  not  authorized  by  court  to  prejudice  of  remainder- 
man, ib. 

duty  of  court  to  exercise  its  powers,  when,  ib. 

Impt'ovement  of  Land  Act,  charges  or  mortgages  under,  ib. 

improvements  on  settled  property,  laying  out  money  in,  998 

investment  of  cash  under  control  of  court,  996 — 7 

Bank  Stock,  East  India  Stock,  Exchequer  Bills,  Two  and-a-half  per 
cent,  annuities,  freeholds  and  copyholds  in  England  aod  Wales,  997 

securities,  interest  of  which  is  guaranteed  by  government,  ib. 

temporary  investments  sanctioned  by  court,  ib, 
power  given  in  trust  instrument,  998 
amount  to  be  lent,  999 

freeholds,  lands,  two-thirds  of  value,  ib. 
buildings,  not  so  much  as  one-half,  ib. 
rule  not  enforced  with  exact  strictness,  ib. 
approved  securities,  power  to  vest  io,  1000 
changing  securities,  power  of  trustee  as  to,  1001 

not  so  as  to  unduly  benefit  tenant  for  life,  ib. 

one  trustee  desiring  to,  ib. 
co-executor  or  co-trustee,  when  trustee  may  lend  to,  998 
companies,  shares  or  stock  of,  power  to  vest  in,  1000 

where  one  trustee  only  can  be  registered,  ib. 
consent  to  investment  required,  1001 

must  be  given  before  investment  made,  ib. 
"continue  to  hold,"  power  to,  1000 
debenture  stock,  where  trustee  may  invest  in,  34  &  35  Vict.  c.  27,  ib. 

"trustees,"  meaning  of  in  act,  ib. 
deposit  note  as  to  investment  on,  1001 
England  or  Wales,  real  securities  in,  authorized,  999 
England,  Wales,  or  Great  Britain,  real  securities  in,  authorized,  1000 
foreign  government,  power  to  invest  in  stock  or  funds  of,  ib. 
ground  rents,  freehold,  as  to  purchase  of,  999 
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investment,  trust  ior—conlinucd. 

power  given  in  trust  instrument — continued. 
improper  investments  resulting  in  loss,  trustee  personally  responsible,  999 

test  of  liability,  ib. 
incorporated  company,  security  of  funds,  &e.,  of,  1000 
leasellolds  lending  on  authorized,  power  does  not  extend  to  short  term,  999 
minors,  unborn  children,  or  lunatics  interested,  1000 
mortgage  if  paid  oflF,  power  to  re-invest,  1001 

mortgage  of  realty,  formerly  trustees  could  not  lend  on  without  power,  998 
mortgage,  ordinary  power  to,  does  not   authorize  mortgages  to  railway 
companies  on  usual  debentures,  999 
nor  second  mortgage  on  house  property  in  bad  condition,  ib. 
one  trustee  desiring  to  change  or  realise,  1001 
personal  security,  must  not  lend  on,  998 
though  investment  loft  to  trustee's  "  discretion,"  ib. 
unless  authorized,  ib. 
real  securities  in  England,  power  to  lend  on,  authorizes  mortgage  of  lands 

in  Ireland,  unless  expressly  forbidden,  ib. 
"  real  securities  "  what  within,  999—1000 
renewable  leaseholds,  lending  on,  999 
statutory  authorizations,  1000—1 
stock  mortgage,  selling  Consols  to  invest  on,  999 
"to  invest  in  funds  or  upon  real  estate,"  trustee  with  power  failing  to 

invest,  1001 
usual  securities  authorized,  998 

valuation,  trustee  should  have  it  made  by  his  own  surveyor,  999 
joint  stock  companies  and  Bank  of  England  do  not  recognise,  960 

but  equity  will  enforce  trust,  ib. 
lawful,  trusts  is  primd  facie,  961 

enforceable  in  equity,  ib. 
legal  and  equitable  interests,  where  they  are  co-extensive,  959 
precatory  words, 

absolute  gift  not  cut  down  by  words  of  direction,  &o. ,  964 
absolute  gift  to  A.,  "trusting  she  would  carry  out  his  wishes,"  965 
certainty  of  objects  essential,  967 
so  of  purposes,  ib. 
so  of  subject-matter,  ih. 
children,  gift  for  maintenance,  where  there  are  none,  966 
children,  maintenance  of,  doubtful  words,  965 
direction,  entreaty,  recommendation,  963 

"as  they  (legatees)  think  will  be  most  agreeable  to  my  wishes,"  964 
"confide,"  "doubt  not,"  "hope,"  "  trust  and  confide,"  "  well  knowing," 
963-4 
expectation,  words  of,  do  not  create  trust,  964 
income,  where  parent  has  disposal  of,  965 

performing  obligations  he  may  retain  surplus,  ib. 
maintenance  of  children,  where  obligation  ceases,  ib. 

residence  with  trustee,  when  a  condition,  966 
modern  cases,  tendency  in  to  lean  against  construing  as  trusts,  967 
motive  of  gift,  where  words  merely  indicate,  965 

"  to  maintain  and  bring  up,"  ib. 
parent,  where  he  has  taken  no  interest  in  the  property,  966 
life  interest  to,  with  powers  to  dispose  in  favour  of  children,  ib. 
taking  jointly  or  in  common  with  cestui  que  tntst,  ib. 
property,  objects  and  way  it  shall  go  must  be  pointed  out  inconsistent  with 

provisions  in  will,  964 
release  under  seal,  trustee  not  entitled  to,  992 

unless  trust  created  by  instrument  under  seal,  sembh,  ib. 
set  aside,  after  considerable  time  and  death  of  trustee,  ib. 
purchase  in  name  of  a  stranger,  969.     I.  Resulting  Trusts,  infra. 
purchase  in  name  of  wife  or  child, 

copyholds,  surrender  of,  to  father  and  sou,  successively  for  lives,  973 
to  father  during  lives  of  children  successively,  ib. 
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purchase  in  name  of  wife  or  cMld — continued. 
evidence  to  rebut  or  fortify  presumption  of  advancement,  973—4 

admissible  when  primd  facie  case  for  advancement  made  out,  974 

child,  property  bequeathed  and  then  transferred  to,  975 

contemporaneous  with  purchase,  facts  must  be,  974 

conveyance  showing  trust  was  intended,  ib. 

devise,  bequest,  or  lease  of  purchased  property  will  not  rebut  presump- 
tion, 974—5 

election,  case  of,  sometimes  raised,  975 

father,  possession  by,  will  not  rebut  presumption,  974 
nor  receipt  of  rents  or  dividends,  ib. 

husband  and  wife,  stock  standing  in  joint  names  of,  975 

subsequent  acts  or  declarations,  evidence  against  party  making,  974 
father  and  child,  purchase  in  joint  names  of,  973 
father,  purchase  by,  in  joint  names  of  child  and  stranger,  ib. 
in  loco  parentis,  doctrine  of  advancement  applies  in  case  of  person,  ib. 
mother,  rule  does  not  apply  to  purchase  by,  972 — 3 
personal  estate,  rules  apply  to,  972 
presumed  to  be  an  advancement,  ib. 

so  joint  mortgage  to  husband  and  wife,  ib. 
purchase-money  not  paid  in  lifetime  of  purchaser,  973 
purchase  of  lands  bound  by  father's  covenant  in  name  of  child,  ib. 
son,  fully  advanced  by  father,  evidence  against  advancement,  ib. 

seals,  where  he  is  only  advanced  in  part,  ib. 
son,  solicitor,  loan  by  in  his  own  name  of  father's  in  money,  ib. 
wife,  rule  only  applies  to  lawful,  972 
within  13  Eliz.  c.  5,  ib. 

not  within  27  Eliz.  c.  4,  ib. 
receiver,  when  appointed  as  of  course,  992 — 3 
appointed,  where  court  is  satisfied  that  trust  fund  is  in  danger,  993 

or  that  trustees  are  acting  improperly  or  are  out  of  jurisdiction,  ib. 

resulting  trusts, 
conveyance  with  no  consideration  expressed,  trust  results,  971 

admission  by  grantee  of  non-payment,  ib. 

consideration  expressed,  not  in  fact  paid,  ib. 
evidence  by  declaration  of  trust  after  death  of  cestui  que  trust,  ib. 
gift  for  particular  purpose,  968 

charged  with  payment  of  debts,  &c. ,  ib, 

subject  to  particular  purpose,  ib. 

upon  trust,  no  trust  declared,  ib. 
indefinite,  where  trusts  are  too,  969 
lapse,  failure  of  trust  by,  ib. 

negligence  and  delay  of  purchaser,  right  barred,  971 
parol  evidence,  970 — 74.     See  Wills. 

when  and  when  not  admissible,  970 
part,  where  trusts  declared  apply  only  to,  968,  969 
personal  estate,  rules  apply  to,  970 
presumption  of  resulting  trust  may  be  rebutted,  970 — 71 
proof  of  trust,  after  death  of  trustee,  971 
purchase  in  name  of  stranger,  trust  resiilts,  969 

custom  of  manor,  contra,  bad,  ib. 
purchase,  joint,  conveyance  to  one,  he  is  trustee,  969 — 70 
sale  directed,  but  no  trusts  declared  of  proceeds,  969 
stock,  transfer  of,  into  name  of  fictitious  person,  970 
unlawfulness  of  objects,  failure  of  trusts  from,  969 
voting  qualification,  conveyance  to  give,  970 
royal  warrant  as  to  booty  of  war,  960 
solicitor  of  trustee,  his  bill  may  be  taxed  by  cestui  que  trust,  983 

Statute  of  Frauds,  29  Car.  II,  o.  3,  961—2 
chattels  real  are  within,  962 
complete,  trust  once,  cannot  be  varied  by  parol,  ib. 
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Statute  of  Frauds — continued. 
copyholds  are  within,  962 

deolarations  or  creations  of  trusts  must  be  manifested  and  proved  by 
writing  (a.  7),  961—2 
owner  of  beneficial  interest  is  the  person  to  declare,  962 
freeholds  are  within,  ib.  ~^ 

grants  and  assignments  of  trusts  must  be  in  writing  (s.  9),  ii, 

refers  to  assignments  by  cestui  que  trust,  ib. 
mortgage  of  realty,  money  secured  by,  not  within,  ib. 
nature  of  trust  must  clearly  appear  from  the  writing,  ib. 

or  from  unsigned  paper,  by  reference,  ib. 
personalty  not  within,  ib. 

trusts  arising  or  resulting  by  implication  or  construction  of  law  (s.  8),  ib. 
subject-matter  of,  property  of  every  kind,  959 
survivorship  of  office  on  death,  984 

though  there  is  a  power  of  appointing  new  trustees,  ib, 
tenant  for  life,  when  let  into  possession,  991 

equitable,  not  entitled  to  custody  of  title-deeds,  ib. 
but  trustee  having  legal  estate,  is,  ib. 

deeds  sometimes  ordered  to  be  lodged  in  court,  ib. 
he  may  leave  them  in  the  hands  of  his  co-trustees,  ib. 
when  he  will  be  responsible  for  allowing  them  to  be  held  by  tenant  for 
life,  ib. 
legal,  entitled  to  custody  of  title-deeds,  ib. 
when  she  is  feme  coverte,  entitled  to  her  separate  use,  ib. 

with  restraint  on  anticipation,  ib. 
when  there  are  charges  on  the  property,  ib. 
trust  estates  devolve  like  legal  estates,  961 
trust  follows  legal  estate,  ib. 

except  into  hands  of  purchaser  for  value  without  notice,  ih. 
trust  property  made  liable  by  acts  of  trustees,  983 
trustee, 
advantage,  cannot  make  by  means  of  trust,  985 
agent,  charges  of,  allowed,  ib. 

contract  between  him  and  cestui  que  trust,  when  good,  986 
court  may  authorize  allowance  to,  985 — 6 
professionally,  trustee  cannot  act,  except  gratuitously,  985 
proper  expenses  allowed  him,  986 

including  all  proper  "out  of  pocket"  expenditure,  ib. 
settlor  or  testator  may  authorize  payment  of  salary,  costs,  &o.,  ib. 
solicitor  can  only  charge  costs  out  of  pocket,  985 
order  for  taxation,  form  of,  ib. 

rule  applies  through  work  done  by  partner,  not  a  trustee,  ib. 
unless  by  agreement  partner  solely  entitled  to  costs,  ib. 
solicitor  entitled  to  full  costs  against  parties  who  try  unsuccessfully,  to 
set  aside  trust  deed,  986,  988 
cestui  que  trust  not  estopped  by  settled  account  with,  or  release  to,  986 
unless  he  had  legal  advice,  ib. 
trading  with  trust  property,  loss  falls  on  him,  985 

profit  goes  to  cestui  que  trust,  ib.  ^  , 

trouble  or  loss  of  time,  he  cannot  charge  for,  ib. 

settled  accounts  on  such  a  footing,  set  aside,  ib. 
two  sets  of  trustees,  who  entitled  to  fund,  976 
bankruptcy  of,  does  not  affect  trust  estate,  982 

possession  of  trustee  not  within  reputed  ownership  clause,  ib. 
trust  fund  though  changed,  could  be  followed,  if  traceable,  *. 

where  mixed  and  indistinguishable  went  to  trustee  in  bankruptcy,  ib. 
bare,  may  purchase,  1041.     I.  Vendor  and  Purchaser  (Purchaser.) 
cestui  que  trust  in  possession  is  at  law  tenant  at  will  to  trustee  with  legal 

estate,  990—1 
costs  of,  279  „„„ 

breach  of  trust,  trustee  guilty  of,  must  pay,  987 
though  committed  to  benefit  estate,  ib,  , 
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trustee — continued. 
costs  of — continued. 
first  charge  on  trust  property  both  capital  and  income,  987 
mistake,  without  improper  motives,  costs  occasioned  by,  ib. 
not  entitled  to  costs  occasioned  by  his  own  misconduct,  ib. 

improper  defence,  putting  in,  ib. 

neglect  occasioning  action,  ib. 

neglecting  to  render  accounts,  ib, 

or  obstructing  the  taking  of  them,  ib. 

partisan  of  one  cestui  que  trust  acting  as,  ib. 

perverseness  or  caprice,  ib. 
partly  occasioned  by  his  misconduct,  apportionment,  ib. 
refusal  to  account,  trustee  must  pay,  ib. 
refusing  to  join  in  conveyance,  must  pay,  988 
statutory  provision  as  to,  279 
third  persons  and  trustees,  costs  payable  as  if  trustees  acting  on  their  own 

account,  988 
wrong  accounts,  wilfully  rendering,  must  pay,  ib. 
de  facto,  under  same  liabifities  as  one  dejure,  961 
delegation  of  duties  by,  not  permitted,  982 

but  he  may  appoint  agent  to  do  formal  acts,  ib. 
difference  of  opinion  between  trustees,  court  does  not  interfere,  983 
majority  cannot  bind  dissentient  minority,  983,  984 

nor  trust  estate,  983 
distribution  of  trust  fund,  responsibility  of  falls  upon,  991 

cestui  que  trust,  infant  inducmg  trustee  to  pay  to  him  by  misrepresenta- 
tion, 992 
cestui  que  trust  over-paid  must  refund,  ib. 

Statute  of  Lim/itations  is  no  bar  in  such  a  case,  ib. 
costs,  when  trustee  liable  for,  987 
counsel,  opinion  of,  not  an  indemnity,  991 

court,  in  case  of  doubt  he  should  only  act  under  direction  of,  ib. 
residuary  legatees  as  to  refucding  by  one  of  several,  992 
tenant  for  iSe,  capital  paid  to  under  mistake  by  trustee,  991 — 2 
wrong  party,  trustee  paying  bond  fide,  991 

must  pay  right  party  with  interest,  ib. 
duties  and  liabilities  of,  988.     See  Executoes  and  Powees. 
accoiints,  he  must  be  constantly  ready  with,  989 

as  to  giving  copies  of  account  to  cestui  que  trusts,  ih. 
accounts  improper,  trustee  sanctioning  responsible,  ib. 
accumulation,  trusts  for,  liabihty  of  trustee  retaining  fund  after  expiration 

of  period  fixed,  990 
adverse  right  cannot  be  set  up  against  cestui  que  trust  by  trustee,  989 
banker  or  broker,  when  he  is  answerable  for  failure  of,  989 — 90 
bare  trustee  must  convey  legal  estate  to  cestui  que  trust,  990 

if  he  refuse  to,  without  good  cause,  he  must  pay  costs,  ib. 
secies  if  refusal  bond  fide  on  advice  of  experienced  counsel,  ib. 
care,  what  amount  of,  he  must  exercise  in  acting  for  cestui  que  in(st,  989 
choses  in  action,  he  should  reduce  in  possession,  ib. 
compellable,  he  is,  to  perform  them,  988 — 9 
conversion  of  property  within  year  from  testator's  death,989 

unless  absolute  discretion  given  by  testator,  ib. 
declining  to  execute  trusts,  when  trustee  justified  in,  ib. 
information  as  to  trust  property,  he  must  be  ready  to  give,  ib. 
injunction  against  trustee  at  instance  of  cestui  que  trust,  990 
loss  of  trust  fuud  through  fraud  of  trustee's  solicitor,  ib. 
mixing  his  own  with  trust  property,  ib, 

trust  property,  he  must  not  place  beyond  his  control,  989 — 90 
expenditiire  by,  in  management  of  property  right  to  be  recouped,  982 
addition  or  improvement,  ih. 
drainage,  erection  of  new  buildings,  ib. 
for  sale  cannot  purchase  trust  estate,    1040.     I.  Vendor  and  Purchaser 
(Purchaser.) 


TRUSTS — continutd. 
trustee — continued. 
indemnified,  he  is  entitled  to  be  for  payment  on  behaU  of  cestui  que  trust, 
986  ^ 

or  for  liabilities  incurred  for  liim,  ib. 
so  for  defending  a  suit  for  benefit  of  estate,  ib. 
indemnit}-,  action  for,  brought  by,  against  cestui  que  trust,  ib. 
joint  tenants,  trustees  are,  984 
legal  estate  when  vested  in ,  977 

action,  legal  estate  gives  right  to  bring,  981 — 2 

in  some  cases  transferred  by  statute  to  cestui  que  trust,  982 
aumiities  for  lives,  devise  on  trust  to  jiay,  980 
contingent  remainders,  to  preserve,  ib. 
copyholds,  same  rules  apply  in  general  as  in  case  of  freeholds,  ib. 

but  trustees  took  fee  though  no  devise  to  their  use,  ib. 
copyholds,  trustee  of,  taking  estate  and  not  mere   power,  must  be  ad- 
mitted, 982 
debts  and  legacies,  devise  to  trustee  to  pay,  979 
formerly  took  indefinite  term,  ib. 

now,  the  fee  or  testator's  entire  interest,  979,  981 
in  aid  of  the  personal  estate,  979 
dowser  does  not  attach  to  trust  estate,  981 

duties  to  perform,  trustee  takes  estate  necessary  for  the  purpose,  978 
escheat  and  forfeiture,  trust  estate  unaffected  by,  981 
fee  terminable  when  special  purpose  accomplished,  trustees  do  not  take 

seniblc,  978 
freeholds  and  copyholds,  devise  of,  on  trust,  then  to  uses,  980—1 
leases,  devise  in  trust  to  grant,  indefinitely,  980 

mere  po-.ver  to  grant,  as  to,  ib. 
purposes  accomplished,  conveyance  to  cestui  que  trust  unnecessarily,  ih. 
rent,  to  suffer  or  permit  cestui  que  trust  to  receive,  978 — 9 
trustees  take  no  estate  unless  they  are  to  have  control  over  income,  979 
as  where /cjHC  corert  entitled  to  separate  use,  ib. 
rents  to  be  received  by  trustees  and  paid  to  cestui  que  trust,  978 
sale  or  mortgage,  to  raise  sufficient  for  payment  of  debts,  979 — 80 
substitution  of  one  trustee  for  another,  981 

substituted  trustee  is  accountable  to  cestui  que  trust,  983 
timber,  to  apply  value  of  in  payment  of  debts,  980 
trust  and  mortgage  estates,  devise  of.     See  Wills,  1352. 
wiUs,  construction  of,  as  to,  independently  of  Wills  Act,  978 
1  Vict.  c.  26, 
devise  of  realty  to  trustee  gives  whole  estate  (s.  31),  981 
where  no  beneficial  interest  given  to  anyone  for  life,  ib. 

or  if  so  given  purposes  of  trust  continue  beyond  his  life,  ib. 
devise  of  realty  to  trustee  or  executor  passes  whole  interest  (s.  30),  ib. 
unless  otherwise  directed  expressly  or  by  implication,  ib. 
lien  on  trust  estate,  monies  properly  paid  by  trustee,  are  a,  986 

but  no  lien  in  favour  of  agents  of  trustee,  ib. 
may  be  so  for  himself  and  others,  959 
predeceasing  testator,  1294.     I.  Lapse. 

receipts  of,  .  . 

personal  estate  pure,  trustee  can  give  discharge  for  money  arising  from, 

984—5 
power  of  sale  by,  880—1 

power  to  give  receipts,  in  trust  instrument,  984 
primAfa.cie,  each  liable  for  what  he  received,  ib. 

purchaser  paying  one  on   receipt  of  all,  '(6.      See  Vendob   and   Pur- 
chaser, p.  1161. 
rents  or  dividends,  one  alone  may  receive,  ib. 

but  all  must  join  in  transfer  or  sale,  ih. 
statutory  powers,  985 

22  &  23  Vict.  c.  35,  s.  23,  ib. 
Gonveyanciiuj  Act,  1881,  s.  36,  ib. 
stranger,  payment  to  by  direction  of  trustees,  984 
trustee  joining  for  sake  of  conformity  not  liable,  ib. 
unless  guilty  of  negligence,  ib. 
w. — VOL.  II.  ^  *• 
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trustee — continued. 
responsible,  is,  for  allowing  third  persons  to  have  control  of  trust  i^roperty, 
982-3 
so,  if  he  allows  co-trustee  to  have  the  control,  983 
unless  in  case  of  necessity,  ih. 
suspension  of  powers  of,  991 

suit,  institution  of,  for  execution  of  trusts,  ih. 
subsequent  acts  of  trustee  must  be  sanctioned  by  court,  991,  1010 
unlawful  trusts,  equity  is  neutral,  961 

unless  trust  fails,  ib. 
who  may  be  appointed,  all  who  can  hold  property,  960 
alien  may  be,  ib. 
bankrupt  not  disqualified,  ib. 

but  may  be  removed.  Bankruptcy  Act,  1883,  s.  147,  ib. 
infant  may  be,  but  undesirable,  ih. 

devolution  of  trust  property  on,  1020 — 21 
married  woman  may  be,  but  undesirable,  961 
municipal  corporations,  960 
near  relatives  of  cestui  que  trust,  as  to,  961 
public  bodies,  960 
who  may  create  trusts,  ih. 

Trustee  Acts, 

paying  money  into  court,  10  &  11  Vict.  e.  96,  1017 

adverse  parties,  sum  claimed  by  should  be  paid  in,  1018 

cestui  que  trust  becoming  entitled  in  default  of  appointment  by  tenant  for 

life,  ib. 
costs  of,  ih. 

trustee  should  not  deduct  disputed,  ib. 
court  may  make  order  on  petition  and  direct  suit,  ih. 
effect  of,  1013 

insurance  companies,  where  they  can  pay  money  into  court,  lOlS 
married  woman,  as  to  paying  money  of,  ib. 

nun,  property  settled  by,  in  favoTir  of  Catholic  congregation,  ih. 
particular  account,  the  money  should  be  paid  into,  ib. 
special  case,  trustee  may  state,  Rules  of  Court,  1883,  ib. 

court  will  not  decide  on  a  fictitious  interest  created  to  obtain  a  decision, rJ. 
surviving  trustee  may  pay  in,  ib. 

uncertainty  as  to  claimant's  right,  there  must  be  reasonable,  ib. 
13  &  14  Vict.  c.  60  (1850),  15  &  16  Vict.  c.  55  (1852), 
beneficially  interested  orders  may  be  made  on  application  of  any  person, 
1021 
who  are  beneficially  interested,  ih. 
cesttii  que  trusts,  ih. 

creditors  under  administration  decree,  ib. 
committee  of  lunatic  trustee,  ih. 
persons  having  contingent  interest  in  realty,  ib. 
purchasers  under  a  decree  for  sale,  ih. 
charities,  ih. 
contingent  right  in  lands  of  unborn  persons  who  would  be  trustees  ordered 

to  be  rdeased  or  vested,  1019 
costs  as  to,  1021 

where  orders  improperly  obtained,  ib. 
decree  for  sale  of  lauds,  parties  to  or  bound  by  suit  seised,  &o, ,  are  trus- 
tees, ih. 
decree  for  specific  performance,  partition,  or  for  conveyance  of  lands,  ih. 
executors  of  surviving  trustee,  1020 
executrix,  husband  of  is  a  trustee,  ih. 
infant  sole  or  Joint  trustee  of  stock,  ib. 

lands  vesting  orders  may  be  made  of,    1019.      And   see  I.  Mortgages 
(Trustee  Acts,  1850,  1852) 
it  trustee  solely  or  jointly  seised  refuses  to  convey,  ib. 
when  any  person  solely  or  jointly  entitled  to  contingent  right  on  trust 
is  out  of  jiirisdiction  or  cannot  be  found,  ih. 
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l^/'  14  Vict.  0.  60 ;  15  &  16  Vict.  c.  55— continued. 
lands,  &c. — continued. 
■when  it  is  uncertain  whicli  of  several  trustees  was  the  sur\'ivor,  1019 
whether  the  last  trustee  is  living  or  dead,  ib. 
who  is  heir  or  devisee  of  last  trustee,  ib. 
copyholds,  sole  trustee  of  dying  intestate  and  without  heir,  ib. 
orders  under  acts  have  effect  of  conveyances,  1021 
orders  when  founded  on  certain  allegations  conclusive  evidence  of  matters 

alleged,  ib. 
parties  to  suit  may  be  declared  trustees,  ib. 
reconveyance  or  re-assignment  may  be  directed,  ib. 
"sole  trustee,"  meaning  of  in  s.  23,  1020 

definition  of  in  interpretation  clause,  ib. 
stock  and  choses  in  action  vesting  orders  made  in  respect  of,  ib. 

cases  in  which,  ib. 
survivor  o^f  two  trustees  of  stock,  death  of  leaving  no  personal  representa- 

unborn  issue'l  interest  of,  ib. 

unsound  mind,  person  of,  but  not  found  lunatic,  ib. 

vestmg  order  cannot  be  made  by  judge  at  chambers,  1020 


ULTRA  VIRES,  ill,  459—64.     I.  Joint  Stock  Companies. 

UNBORN  PERSONS, 

gifts  to,  838—9.     I.  Perpetuities. 

UNDERLEASE, 

covenant  in,  to  observe  covenants  in  original  lease,  563.      I.  Landlord  and 

Tenant, 
must  not  be  described  on  sale  as  lease,  1062.     I.  Particulars  of  Sale. 
or  agi-eement  for  one,  not  affected  by  surrender  of  lease,  565,  680.     I.  Lease 

(determination  of), 

UNDERTAKING 

to  produce  deeds,  &c.,  1076.     I.  Conditions  of  Sale. 

UNDUE  INFLUENCE.     Sec  Fkaudulent  and  Voluntaet  Conveyances. 
acquiescence  by  settlor  for  years  in  a  settlement  makes  it  good,  310 

must  be  with  knowledge  of  right  to  impeach  transaction,  ib. 
attorney  and  client,  rule  especially  stringent,  307 

cannot  derive  benefit  from  wrong  advice  given  to  client,  ib. 

cannot  take  benefit  from  client  beyond  costs  while  suit  is  peuding,  ib. 

distinction  between  contracts  and  willsj  ib. 

may  take  benefit  under  client's  will  though  he  has  prepared  it,  ib. 
brother,  securities  given  by  one  for  another,  306 
capacity  of  donor  must  be  shown,  308 — 9 

confidential  relation  once  shown  presumed  to  continue  till  disproved,  SIO 
confirmation  by  will  is  effectual,  ih. 
confirmation  must  not  be  under  continuing  influence,  ib. 
counsel  and  client,  rule  applies  to  relations  between,  307 
courtship,  securities  obtained  by  suitor  during,  (7;. 
delusions,  religious  or  otherwise,  gifts  made  under,  ih. 
doctor,  gift  to,  by  patient,  ib. 
donor  must  understand  nature  of  transaction,  308 

proof  that  instrument  was  read  over  to  him  not  sufficient,  ib. 
effect  of  deed  set  aside  at  instance  of  donor  or  his  representatives,  309 

but  court  must  aid  donor  wishing  to  transfer  fund  in  court  to  donee,  *. 

S  M  2 
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guardian,  beneficial  leases,  &c.,  granted  to,  by  ward  just  of  age,  306 

valid  after  lapse  of  years  and  death  of  guardian,  306 — 7 
exercise  by,  of,  320.     I.  Guardian  and  Ward, 
impeachable  transaction,  donor  electing  to  abide  by  gift,  310 
independent  advice  necessary  where  there  is  a  confidential  relation,  308 
laches  bars  the  remedy,  310 

minor,  gift  by,  no  evidence  of  undue  influence,  gift  upheld,  ib. 
mortgage  obtained  through,  688.     I.  Mortgages. 

nature  of,  303  .  „  „ 

onus  of  proving  transaction  fair  lies  on  grantees  where  fiduciary  relation,  .WJ 
onus  of  supportiag  a  deed  not  necessarily  on  those  who  set  it  up,  w. 

on  voluntary  grantee  of  showing  that  gift  meant  to  be  irrevocable,  ib. 
parent,  gifts  by  child  to,  soon  after  attaining  majority,  306 
principle  applies  whatever  the  particular  kind  of  transaction,  305 — 6 
provisions  of  instrument,  how  far  court  will  consider  propriety  of,  308 
sale,  circumstances  of,  inquired  into  by  court,  309 
solicitor,  want  of  care  by,  in  preparing  voluntary  settlement  he  may  nave  to 

pay  costs  of  setting  it  aside,  i';. 
third  persons,  subject-matter  of  gift  can  be  followed  into  hands  of,  ij. 

if  they  are  volunteers,  ib. 
trifling  benefit  not  undone  by  court  in  absence  of  mala' fides,  310 
trustees  refusing  to  transfer  fund,  costs  of,  ib. 
what  amounts  to,  depends  on  circumstances  of  each  case,  307 

concealment  from  those  who  ought  naturally  to  have  known  of  transaction, 
307—8 

fictitious  consideration,  308 

intimidation,  ib. 

UNDUE  PRESSURE,  94.     I.  Specific  Performance, 

UNITY  OF  POSSESSION,  153.     I.  Easements. 

UNREGISTERED  COMPANIES,  415,  498—9.     I.  Joint  Stock  Companies. 

USER  OF  RIGHT 

for  twenty  years,  170.     I.  Easements  (nuisances  . 

USES.     See  Rent  Charge. 
cestui  qiie  use,  1024 
definition  of  ib. 
descended  like  legal  estate,  ib. 

might  be  devised,  ib. 
equity  enforced  right  of  cestui  qxie  trust,  ib. 
formerly  no  real,  apart  from  apparent  ownership,  10 
inconvenience  of,  attempt  made  to  obviate,  1024 
introduction  of  sj-stem  of  uses,  1023 — 4 

private  persons,  adoption  of  uses  by,  1024 

Secondary  springing  or  shifting  uses, 
accession  to  new  estate, 
is  not  necessary,  may  be  on  any  event  named,  1028 
where  incumbered,  1027 — 8 
where  not  under  title  designated,  1028 

as  devisee  and  not  under  settlement  in  tail,  ib. 
as  heir  and  not  as  devisee,  ib. 
accurately  stated,  contingency  must  be,  1027 
accurately  described,  person  to  take  must  be,  1029 

where  estate  limited  to  trustees  to  preserve,  ib. 
any  event,  shifting  clause  may  operate  on  the  happening  of,  1028 
bar  of  estate  tail,  prior  to  shifting  clause,  bars  the  clause,  /''. 
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USES — continued. 

Secondary  springing  or  shifting  MieB—conlimied. 
conditioual  limitation  may  have  same  effect  as  a  springing  use,  1027 

distinction  between,  and  limitation  upon  condition,  ib. 
determine  the  first  limitation  in  favour  of  another,  ib. 
eldest  sou,  meaning  of,  1028—9 
fee  cannot  take  effect  after  a  fee  at  common  law,  1027 

but  can  by  means  of  executory  devise  or  shifting  use,  ib 
intermediate  rents,  destination  of,  1029—30 
issue,  defeasance  of  estate  as  if  a  person  were  dead  without,  1029 
issue,  meaning  of  sometimes  limited,  ib. 
letters  patent  creating  a  title,  shifting  clause  in,  1030 — 1 

trust  for  settlement  of   estates  and  personal  chattels  to  correspond  with 
limitations  of  barony,  ib. 

void,  if  attempting  to  make  title  shift,  ib, 
name  and  arms  clause,  1030 

where  name  already  used,  ib 
perpetuities,  rule  against,  must  not  be  infringed,  1027 

remainder,  if  limitation  can  take  effect  as,  not  construed  as  springing  use,  ib. 
reverter,  proviso  of,  1030 
tenant  in  tail,  default  made  by,  ib. 

how  far  estate  tail  must  determine,  or  only  tliat  of  person  in  default^  ib. 
two  interests,  given,  one  only  may  be  defeated,  1028 
younger  son  or  daughter,  meaning  and  construction  of,  1020 

Statute  of  Uses  (27  Hen.  8,  c.  10), 
operation  of,  in  ordinary  conveyances,  1026 — 7 
conveyance  by  A.  to  himself  or  his  wife,  1027 

Conveyancing  Act,  1881,  as  to,  ib. 
use,  confidence,  or  trust  for  another,  person  seised  to  deemed  to  be  seised 

of  the  land,  1024 
conveyance  to  A.  and  his  heirs,  1025 — 6 

to  the  use  of  B.  and  his  heirs,  1026 

unto  and  to  the  use  of  B.  and  his  heirs,  ib. 
copyholds,  not  within,  1025 

practice  with  regard  to,  ib. 
execute  the  use,  statute  is  said  to,  1024 
leaseholds  not  within,  1025 

but  one  may  be  seised  of  freeholds  to  the  use  of  anotlierfor  a  term,  it. 

statutory  power  to  assign  to  assignor  and  others,  ib. 
partial  declaration  of  use,  rest  results,  1026 
personal  chattels,  not  within  statute,  1025 
releasee  to  uses,  seisin  of,  1026 

rule  in  devises,  ib. 
resulting  use,  ib. 

nominal  consideration,  ib. 
scintilla  juris,  doctrine  of,  abolished,  ib. 
will,  as  to  statute  operating  on  uses  created  by,  1025 
to  bar  dower,  1164.     I.  Vendor  and  Purchaser. 


VENDOE  AND  PURCHASER.    See  Contbacts,  Speowic  PERroRMAKCE 
acts  prejudicial  to  each  other,  parties  restrained  from,  pendmg  suit,  ll.i^ 

actions  for  damages  restrained,  ib. 

improper  cultivation  of  property,  ib. 

not  after  completion,  ib. 

sale  by  vendor,  or  conveyance  of  legal  estate,  ib 
but  rule  is  not  universal,  ib. 

timber,  cutting,  restrained,  ib. 
breach  of  contract  and  remedies  for,  1121 

action  at  law  for  damages,  ib, 
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breach  of  contract — continued. 
action  at  law — continued. 

action  by  purchaser,  1123 
abstract,  non-delivery  of,  ib, 

agent,  purchaser  may  sue,  though  contract  made  by,  ib. 
breach  of  contract,  proof  of,  ib, 

damages,  what  are  and  what  are  not  recoverable,  1123 — 4 
measure  of,  where  given  for  loss  of  bargain,  1124 
nominal  only  for  loss  of  bargain,  ii. 

unless  there  is  mala  fides  on  part  of  vendor,  ib. 

or  he  is  unwilling,  though  able,  to  remove  impediment,  ib. 
deposit  paid  to  auctioneer,  when  recoverable,  1123 
deposit  paid  to  vendor's  solicitor,  as  his  agent,  ib. 
failure  to  dedxice  good  title,  ib. 
for  deposit  or  for  damages  for  breach,  ib. 

or  for  damages  and  deposit,  ib. 
particulars  of  matters  of  fact  relied  on,  purchaser  must  be  prepared  to 
give,  ib. 
but  not  of  matters  of  law,  'ib. 
nor  of  special  damage,  ib. 
possession  taken,  contract  cannot  be  disaffirmed,  ib. 
tender  of  conveyance  of  purchaser,  ib. 

action  by  vendor,  1121 

abstract  imperfect,  objection  waived,  ib. 

but  it  must  not  be  defective  on  the  face  of  it,  1121 — 2 
agent,  vendor  may  sue  though  contract  made  by,  1121 
conditions  precedent,  performance  of  must  be  proved,  ib. 
contract  must  be  in  writing,  ib. 
damages,  liquidated  or  unliquidated,  1122 

measure  of,  ib. 
deducing  good  title,  time  for,  ib. 

time  cannot  be  enlarged  by  parol,  ib. 
unless  one  party  forbears  from  acting  at  the  request  of  the  other, 
ib. 

when  no  time  fixed,  reasonable  time  allowed,  ib. 
defences  by  purchaser,  ib. 
election,  he  must  make  between  common  law  and  Chancery  Division, 

1121 
equitable  objections  considered,  1122 
good  title  shown  at  trial,  wlien  sufficient,  ib. 
resale  under  usual  conditions,  1085 
tender  of  conveyance  by  vendor,  1122 

when  it  may  be  shown  that  he  was  unable  to  convey,  ib. 

completion  of  contract  and  fixing  time  for,  1119 
time  of  essence  of  contract,  ib. 
by  necessary  implication,  ib. 
condition  that  requisitions  and  objections  be  made  within  a  certain  time, 

ib. 
delay  occasioned  by  state  of  title,  1119 — 20 

by  purchaser's  inability  to  complete,  1120 
formerly  at  law,  but  not  in  equity  unless  it  is  made  so,  1119 
Jtidicature  Act,  1873,  provisions  of,  as  to,  ib. 
notice,  fixing  time  by,  ]  120 

reasonable,  what  is,  ib. 

waiver  of,  express  or  by  conduct,  ib. 
postponement  of  completion  evidently  contemplated  by  parties,  ib. 
property,  nature  of,  making,  time  of  essence,  1119 

fluctuating  in  value,  as  leaseholds,  mines,  residence,  reversionary,  trade 
premises,  /'■. 
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completion  of  contract,  1169 
place  usually  office  of  vendor's  solicitor,  ib. 

power  of  attorney  from  vendor,  piiroliaser  was  not  bound  to  accept  convey- 
ance under,  ih. 
Conveyancing  Act,  1881,  a.  46,  execution  under  power  of  attorney,  ib. 
deposit  of  original  instruments  creating  powers  of  attorney  (s.  48),  ib. 
payment  to  attorney  under  power  without  notice  of  death,  &c.,  good 

(s.  47),  ib. 
power  of  attorney  of  married  woman,  ib. 
Conveyancing  Act,  1882,  s.  8,  effect  of  power  of  attorney  for  value  made 
absolutely  irrevocable,  1170 
effect  of  power  of  attorney  for  value  or  not  made  irrevocable  for  fixed 
time,  ib. 
execution  in  presence  of  purchaser  or  his  witness,  ib. 

Conveyancing  Act,  1881,  s.  8,  rights  of  purchaser  as  to  execution,  ib. 
registration,  1171 
register  counties,  ib. 
Transfer  of  Land  Act,  ib."' 
completion,  rights  of  parties  after,  1174 
in  respect  of  purchaser's  covenants,  1182 

acquiescence  in  breach  of  covenants,  effect  of,  1183 
at  law  covenant  must  run  with  land,  1182 

appointee  of  purchaser  not  bound  by  his  covenant,  ib. 
vendor  must  have  had  legal  estate  at  time  of  conveyance,  ib. 
purchaser  may  enforce  covenants  though  he  haa  not  executed  conveyance, 

restrictive  covenants  as  to  building,  1182 

changes  in  property  bound  by,  1183 

rights  of  purchasers  inter  se,  1182 — 3 

in  respect  of  vendor's  covenants  for  title,  1179 

after- acquired  title,  vendor  with,  must  convey  again,  1181 

whether  heir-at-law  of  vendor  bound,  ib. 
copyholds,  when  covenants  affecting  will  run  with  land,  1179 

if  land  divided,  covenants  wiU  run  with  each  portion,  ib. 
covenant  that  A.  has  not  done,  permitted  or  suffered  any  act  whereby  he 
is  prevented  from  conveying,  1181 
assenting  to  act  which  A.  could  not  prevent,  not  a  breach  of,  ib. 
unless  words  "  or  been  party  or  privy  to"  added,  1181 — 2 
covenants  for  title  run  with  land,  1179 
disentailing  deed,  when  vendor  compelled  to  execute,  1181 
estoppel  by  recital  in  conveyance,  ib. 
covenant  that  A.  has  a  particular  estate,  effect  of,  ib. 
must  be  precise,  ih. 
further  assurance,  covenant  for  enforced  in  equity,  1180 — 1 

against  whom,  1181 
incumbrances  created  by  vendor,  purchaser  may  discharge  out  of  unpaid 

purchase-money,  1179 
purchaser  evicted  after  payment,  but  before  execution  by  all  necessary 
parties,  may  recover,  ib. 
but  cannot,  after  due  execution  with  whole  payment,  ib. 
unless  covenants  extend  to  acts  of  evicting  party,  ib. 
quiet  enjoyment,  covenant  for  in  what  way  usually  limited,  1179 — 80 
appointee  under  power  which  appointor  concurred  in  creating  is  a  person 

claiming  under  him,  1 1 80 
broken  by  action,  when,  lb. 

not  by  tortious  eviction,  ih. 
damages  recoverable  for  breach  of,  ib. 
disturbauce,  what  amounts  to  a,  ih. 

Liiiiitalions,  Statute  uf,  runs  from  time  of  disturbauce,  ih. 
son  tenant  in  tail  under  father's  settlement,  ib. 
widow  of  covenantor  claiming  dower,  ih. 
right  to  convey,  usual  coveuant  for,  as  to,  1179 
with  whom  covenants  sliould  be  entered  into,  ih. 
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completion,  rights  of  parties  after — continued. 
irrespective  of  covenant,  1175 

all  rights  of  conveying  parties  deemed  to  be  transferred,  1176 
annual  rests,  as  to,  1178 

deeds,  purchaser  negligently  leaving  them  with  vendor,  1178 — 9 
fiduciary  relation  between  purchaser  and  vendor,  1039  et  seq.,  1177 
fire  policies,  purchaser's  right  to,  1178 

does  not  exist  in  period  between  contract  and  completion,  1095,  1178 
fraud  should  not  be  charged  unless  it  can  be  proved,  1177 
leaseholds,  purchaser  entitled  to  current  rent,  1178 

not  to  rent  due  before  conveyance,  ib. 
misrepresentation  by  vendor,  95,  1178 

before  and  after  completion,  distinction,  1178 
by  agent,  ib. 
mistake,  1175 

as  to  quantity  sold,  1176 

by  which  something  foreign  to  contract  is  conveyed,  it. 

in  particulars,  1175 — 6 

length  and  value  of  term  or  other  interest  no  ground  for  relief,  1176 

mutual,  ib. 

remedy,  rectification,  ib. 
person  buying  his  own  property,  1177 
purchase  of  interest  that  has  determined,  ib. 
unilateral,  1176 
more  conveyed  than  purchased,  ib. 
remedy,  rescission,  ib. 

but  court  may  give  defendant  option  of  taking  what  plaintiff  meant 
to  give,  ib. 
vendor  in  error  as  to  his  interest,  ib. 
notice  signed  by  vendor  requiring  tenants  to  pay  rent  to  purchaser,  1178 
price,  inadequacy  or  unreasonableness  of,  1131,  1177 
advantage  taken  of,  belief  as  to  title,  1177 
coupled  with  circumstances  of  fraud,  ii. 
professional  assistance,  absence  of,  ib. 
principal  bound  by  fraud  or  misrepresentation  of  agent,  1178 
property  purcliased  but  not  conveyed,  1177 

where  in  the  meantime  it  has  been  conveyed  by  mistake  to  volunteer,  ib. 
purchase  set  aside  treated  as  mortgage,  1178 
right  stipulated  for  in  agreement,  vendor  should  reserve  in  conveyance, 

1177 
unfair  advantage  taken,  ib. 
contract  for  sale  cannot  be  used  at  law  as  evidence  of  what  passed  by  the 
conveyance,  1164 

conveyance,  1158 

alteration  in  draft  should  be  communicated  to  other  party  before  execu- 
tion, 1159 
by  married  woman,  acknowledgment,  339,  1160 

holding  as  bare  trustee.  Vendor  and  Purchaser  Act,  187i,  s.  6,  1160 
companies,  lauds  purchased  by  under  8  Vict.  c.  18,  1043,  1160 

costs  of  conveyances,  1160 

mines  and  minerals,  as  to,  1048,  1160 
copyholds,  expense  of  surrender,  admission  and  fine,  1159 

trustees  for  sale  of,  230,  1159—60 

when  documents  prepared  by  steward,  1 159 
husband  or  wife,  conveyances  by  one  to  the  other,  Conveyancing  Act,  1881, 

s.  50,  1160 
incumbrance  may  be  kept  on  foot,  1159 
parties  beneficially  interested  may  be  required  to  join,  ib. 

though  there  is  a  conditiou  contra,  ib. 
prepared  by  purchaser  at  his  own  expense,  ib. 

C'onveycnicing  Ac/,  1881,  form  of  conveyance  in  scludule  4,  ib. 
purchaser  must  tender  deed  for  execution,  ib, 
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separate  conveyances  when  purchaser  may  divide  purchase  and  take,  1159 

whether  purchaser  can  require  execution  of  at  different  times,  ib. 
settled  by  court  in  accordance  with  order  in  suit,  ib. 
sub-purchase,  purchaser  entering  into  contract  for,  without  having,  ib. 

what  stamp  necessary,  ib. 
supplemental  deed,  Conveyancing  Act,  1881,  s.  53,  ib. 
vendor  must  execute  or  procure  execution  of,  1158 
costs.     See  I.  Specitic  Performance  (costs), 
county  court  jurisdiction,  1136 

costs,  where  suit  might  have  been  brought  in,  1130—7 

where  purchase-money  or  value  of  property  does  not  exceed  £500,  1136 

covenants  in  conveyance  and  assignments,  1164 
by  purchaser,  1168 

binds  his  assignee,  ib. 
equity  of  redemption,  purchaser  of,  ib. 

liabilities,  where  bound  to  covenant  against,  he  must  do  so  uncondition- 
ally, ib. 
life  annuity,  sale  of  property  in  consideration  of,  covenant  to  pay,  ib. 
purchaser  as  a  rule  does  not  covenant,  ib. 
except  on  sale  of  leasehold  property,  ib. 

or  where  vendor  is  under  liability  in  respect  of  estate,  ib. 
purchaser  bound  by  his  covenan  ts  in  conveyance,  though  not  executing  it,  ib. 
society,  purchaser  from  freehold  land,  sale  by,  ib. 

where  no  condition  binding  purchaser  from  him  to  indemnify,  ib. 
succession  duty,  covenant  to  pay,  ib. 
trade  articles,  covenant  to  take  from  vendor  only,  ib. 
trade,  particular,  not  to  use  premises  for,  ib. 
by  vendor,  1164 

agreement  to  sell  free  from  incumbrances,  usual  covenants  for  title  im- 
plied, 1165 
unusual  covenants,  vendor  should  not  enter  into,  ib. 
solicitor  will  be  liable  if  he  allows  his  client  to  do  so,  ib. 
breach  of  covenant,  acquiescence  in  slight,  does  not  bar  covenantee's  right 
to  sue,  1166 
costs  not  running  with  land,  as  to,  ib. 
burden  of  covenant  when  it  runs  with  the  laud  at  law,  ib. 
Conveyancing  Act,  1881,  implied  covenants  under,  1164 
free  from  incumbrancer,  ib. 
further  assurance,  ib. 

payment  and  performance  in  conveyance  of  leaseholds,  ib. 
quiet  enjoyment.     See  ante,  p.  1625. 
rent  and  covenants,  ib. 
right  to  convey,  ib. 

validity  of  lease  in  conveyance  of  leaseholds,  ib. 
benefit  of  covenants  goes  with  covenantee's  estate,  1165 
covenants  bind  heirs  (s.  59),  /*. 
covenants  to  extend  to  heirs  (s.  58),  ib. 

where  land  is  not  of  inheritance,  ib. 
"purchaser  for  vahie,"  what  it  includes,  1164—5 
covenants  for  title  must  extend  to  acts  of  last  purchaser,  1165 

where  vendor  himself  purchased,  ib. 
distinct  covenants,  one  restricted,  1166 
restrictive  covenants  bind  the  land,  ib. 
restrictive  words  in  first  of  several  connected  covenants,  1165—6 

first  covenant  general,  subsequent  ones  limited,  1166 
run  with  the  land,  covenants  for  title  at  common  law,  554,  1166 
title  deeds,  covenant  to  produce,  formerly,  1167 

Conveyancing  Act,  1881,  s.  9,  acknowledgment  of  right  to  produce  and 

undertaking  for  safe  custody  of,  1167—8 
vendor  first  selling  part  and  then  the  rest,  1167 

vendor  retaining  title  deeds,  purchaser  should  stipulate  for  indorsement 
OQ  one  of  them,  1168 
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covenants  in  conveyance  and  assignments — continued. 
by  vendor — continued. 

touching  or  conoerning  land  of  covenantee,  when  covenant  held  to  be 
one,  1166 
covenant  not  to  sell  water  from  a  well,  ib. 
trustee  only  covenants  against  his  own  incumbrances,  1165 

as  to  making  beneficiaries  covenant  to  extent  of  their  interest,  ib. 
so  under  Conveyancing  Act,  1881,  s.  7  (F.).  *■ 
trustee  under  power  selling  by  direction  of  tenant  for  life,  ib. 
vendor  entitled  by  descent,  devise  or  voluntary  settlement,  ib. 

doubtful  titles,  1137 

action  brought  against  vendor  pending  purchase,  ib. 

arising  on  question  of  law  or  fact,  ib. 

disturbance,  improbability  of,  a  strong  argument  against,  ib. 

doubt  must  be  grave  and  reasonable,  ib. 

House  of  Lords  not  bound  to  decide  as  to,  ib. 

instance  of,  ib. 

breach  of  trust,  1138 
devise,  construction  of,  ib. 
easements,  liability  to,  ib. 
executory  or  executed  trust,  ib. 
father  and  son,  fairness  of  transaction  between,  ib. 
infants'  estates,  sale  of,  ib. 
power  of  exchange,  validity  of,  ib. 
power  of  sale,  title  under,  ib. 
extinguishment  of,  ib. 
in  devise  of  surviving  trustee,  ib. 

in,  on  trustee,  the  other  having  released  but  not  renounced,  ib. 
introduced  under  direction  and  decree,  ib. 
premature  sale  under,  ib. 
wiU,  what  estate  given  by,  ib. 
not  forced  on  purchaser,  1137 
though  sale  is  under  decree,  ib. 
or  Act  of  Parliament,  ib. 
notice  to  purchaser  that  title  will  be  impeached,  ib. 
possibility  of  adverse  claim  does  not  make,  ib. 
principles  guiding  court  as  to,  ib. 
repudiation  of  at  law,  when  doubtful  in  equity,  ib. 
title  good,  if  so  decided  by  Court  of  Appeal,  ib. 
though  considered  doubtful  in  court  below,  ib. 

effect  of  contract, 

delay,  improper,  caused  by  vendor,  he  is  responsible,  1096 

up  to  time  when  purchaser  took  or  might  have  taken  possession,  ib. 
lease  for  lives  and  reversion  sold,  life  dropping,  ib. 
life  annuity,  purchase  of,  life  drops  before  completion,  ib. 
loss  or  gain  accidental  to  property  after  purchase,  1095 

accrues  to  benefit  of  purchaser,  ib. 

adjoining  owners,  damage  by  acts  of,  1096 

buildings,  destruction  of,  1095 

court,  sale  by,  rule  in  case  of,  1096 

death  of  conveying  party,  extra  expense,  not  within  rule,  ib. 

insurance   after   conveyance,   purchaser   entitled   to   benefit  of  existing 
semble,  1095,  1178  *" 

insurance  company  cannot  recover  money  paid  to  vendor,  1095,  1178 9 

option  to  purchase,  exercise  of,  effect  on  right  to  insurance  money,  1095—6 
occupation  of  property,  vendor  continuing  in,  pays  occupation  rent,  1095 

unless  due  to  purchaser's  defaiilt,  ib. 
purchaser  excluded  from  possession,  and  property  allowed  to  lie  waste   ib. 

let  into  possession  pays  purchase-money  into  court,  ib. 

sale  going  off,  action  for  use  and  occupation  will  not  lie  against,  ib. 

tenancy  at  will,  when  constituted  by  possession  of,  il). 
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effect  of  contiaei—coniinued. 
purchaser  in  possession  improving  ioiid  fide  under  invalid  sale,  1096 
purchaser,  when  dying  before  completion,  effect  of,  1098 
heir  formerly  entitled  to  have  estate  paid  for,  ib. 
under  40  &  41  Vict.  u.  34,  takes  cum  onere,  ib. 
intestate,  after  binding  contract,  heir  entitled,  ib. 
subject  to  40  k  41  Vict.  c.  34,  ib. 
though  defect  in  title  made  good  after  death,  ib. 
win  of,  operation  under  old  and  new  law,  1099 
after  contract,  ih. 
before  contract,  ib. 
conveyance  of  estate  after,  ib. 

co-exteuaive  or  not  with  contract,  ih. 
devisee  takes  cwm  onore,  ib. 
tenant  purchasing,  tenancy  not  determined,  1094 

unless  tenancy  is  at  will,  ib. 
timber,  ornamental,  vendor  cutting,  purchaser  may  avoid  contract,  1096 

secus,  ordinary  timber,  but  purchaser  entitled  to  price,  ib. 
title  deeds,  destruction  of  before  title  accepted,  ib. 
vendor  is  trustee  of  estate,  purchaser  of  purchase-money,  1094 

must  not  expend  money  on  property  after  sale,  1096 
vendor,  when  dying  before  completion,  effect  of,  1097 
contract  must  be  binding  to  affect  rights  of  heir,  ib. 
contract  abandoned  is  as  if  non-existing,  ib. 
Conveyancing  Act,  1881,  s.  4,  completion  of  contract  after  death,  1098 

beneficial  rights  of  volunteers  not  affected,  ib. 
estate  of  inheritance,  heir  takes  intermediate  rents,  1097 
heir  not  bound,  but  completing,  ib. 

intestate,  purchase-money  goes  to  his  personal  representatives,  ib. 
option  of  purchaser,  sale  at,  1097 — 8 
exercised  revokes  vendor's  will,  1098 
heir  or  devisee  entitled  to  rents  till  exercise  of,  ib. 
trust  estates,  devise  of,  1097 
will  after  contract,  ib. 

Wills  Act,  effect  of,  ib. 
will  before  contract,  ib. 
general  words  implied  under  Conveyancing  Act,  1881,  s.  6,  1164 

estate  clause  unnecessary  (s.  63),  ib, 
grant,  1163 

ConveyaTicing  Act,  1881,  5.  49,  ib. 
use  of  word  ' '  grant "  unnecessary,  lb, 
habendum,  1164 
incumbrances,  1141 
annuities,  14 

bankruptcy  of  vendor.  Bankruptcy  Act,  1883,  provisions  of,  1143 
covenants,  inquiry  whether  property  is  bound  by,  ib. 
crown  debtors,  1144 
future  debts  of,  ib. 

lien  of  crown  not  defeated  by  exercise  of  power  of  appointment,  ib. 
judgments,  516,  1144.     See  Judgments. 
against  mortgagees  of  vendor,  1144 
release  from,  ib. 
search  for,  1 145 
Land  Im2)rovement  Acts,  loans  under,  1144 

searches  under,  ib. 
lis  pendens,  ib. 
discharge  of,  1145 
notice  of  existence  of  suit,  1144—5 
registration  of ,  necessary,  1144 
registration  of  discharge  from,  ib. 
search  for,  1145 
terms  of  years,  how  far  affected  by,  1144 
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discharge  of,  on  sale,  Conveyancing  Act,  1881,  s.  5,  1142 
land  freed  from  incumbrance,  ib. 
payment  of  sufficient  sum  into  court,  ib. 
vendor  not  compelled  to  pay  money  into  court,  under,  when  a  hardship 

on  him,  ib, 
vesting  order,  payment  out  of  court,  ib. 
inquiries  as  to,  neither  vendors  nor  their  solicitors  are  bound  to  answer,  ib. 
lease,  property  in,  inquiry  of  tenant,  1143 
reversionary  interest,  equitable,  inquiries  on  purchase  of,  1142—3 

legal,  1143 
succession  duty.     Post,  p.  1641. 
lien, 

of  purchaser  for  deposit  and  for  purchase-money  paid,  1174 
lien  prevails  against  subsequent  mortgage  of  vendor  with  notice,  ib. 
not  when  contract  is  illegal,  ib. 
or  he  is  in  default,  ib. 
of  vendor  for  unpaid  purchase-money,  1171 
annuity,  estate,  sold  for,  and  bond  taken,  1172 
at  law  it  did  not  exist,  1171 

bankrupt  vendor,  assignees  of  entitled  to  lien,  1173 
conveyance  executed  or  not,  lien  attaches  equally,  1171 
deeds,  vendor  parting  with,  1173 

deposit  of,  with  equitable  mortgagee  without  notice,  ib. 
discharge  of,  1  ]  72 
by  actual  payment  to  vendors,  ib. 
by  agreement  inconsistent  with  lien,  1171 
by  mortgage  of  part,  1172 

by  taking  security  with  intention  of  relying  solely  upon  it,  ib, 
instalments,  where  purohase-mouey  is  payable  by,  1173 
intention  apparent  to  rely  on  another  mode  of  payment,  ib. 
interest  on  unpaid  principal  not  confined  to  6  years,  1171 
lien  follows  parol  assignment  of  purchase-money,  ib. 

assignee  takes  subject  to  vendor's  incumbrances,  ib. 
lien  only  available  to  extent  of  unpaid  purchase-money,  ib. 
marshalling  between,  purchased  estate  and  personal  proper  of  purchaser,  ib. 
mortgage  of  another  estate,  discharges  lien  on  estate  sold,  1172 
mortgage  of  part  of  estate,  discharges  lien  as  to  rest,  ib. 
parol  agreement  as  to,  binding,  1171 
property  on  which  it  attaches,  1171 — 2 
purchaser  for  value  With  notice,  lien  prevails  against,  1173 
railway  company  case  of  laud  taken  by,  1172 
arbitration  no  lien  for  costs  of,  1173 
lien  enforced  by  sale  and  appointment  of  receiver,  ib. 

sale  free  from  all  claims  of  company  and  persons  claiming  through  it,  ib. 
lien  exists  though  bond  given  and  deposit  made,  1172 
unless  consideration  is  a  rent  charge,  1173 
register  county,  vendor  of  land  in,  rights  of  as  to  lien,  1173 — 4 
security,  where  lien  is  discharged  by  vendor  taking,  1172 
available  at  law,  vendor  must  elect  as  to  procedure,  ib. 
vendor  allowing  purchaser  trustee  to  retain  purchase-money,  ib. 
volunteers,  lien  prevails  against,  1173 
lot,  part  of  A.'s  conveyed  to  B.,  he  is  trustee  for  A.,  1164 
notice,  1149.     See  Mortgages. 

actual  and  constructive,  when  proved  have  the  same  effect,  1  ]  50 

actual,  must  be,  from  person  interested  in  property,  ib. 

actual  or  constructive,  1149 

agent,  notice  to  affect  principal,  must  be  in  same  transaction,  1156 

and  of  facts  material  to  it,  which  it  was  the  duty  of  agent  to  communi- 
cate, ib. 
where  notice  was  not  in  same  transaction  but  in  one  closely  connected 
with  it,  ib. 
agent,  notice  to,  notice  to  principal,  1155 
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appearance  or  state  of  property  when  coaaidered  as  giving,  1151 
assignment  o£  contract  of  sale,  notice  of  to  vendor,  ib. 
before  payment  or  conveyance,  sufficient,  1150 
constructive  nature  of,  )  149—50 
Convcyancin/j  Act,  1882,  s.  3,  provisions  of,  768,  1150 
counsel,  notice  to,  1155 

damages,  where  vendor  not  liable  for,  purchaser  not  bound,  1151 
inquiries,  how  far  purchaser  bound  to  make  of  tenant,  1154 
inquiries  need  not  be  made  of  late  occupiers,  where  possession  vacant,  ib. 
instruments  and  documents,  1152 
Acts  of  Parliament,  ib. 
private,  ih. 

■where  they  are  to  be  talien  notice  of  as  public,  ib. 
public,  i'>. 
charges,  notice  of  creation  of  some,  notice  of  all,  1153 
court  rolls,  1152 
deed,  ib. 

deed,  attestation  of  not  notice  of  contents,  1153 
draft  prepared,  not  notice  of  execution,  ib. 
execution  ia  unusual  manner,  ib. 
non-production  of,  and  omission  to  ask  for,  768,  1153 

where  bond  fide  inquiries  have  been  made  for  them,  766,  1153 
person  having  notice  of  his  claims,  ib. 
judgments,  519 
lease,  notice  of  is  notice  of  covenants,  1152 

misrepresentation  by  vendor  does  not  relieve  purchaser  witli  notice,  ib. 
limits  of  sale,  1152 — 3 
lis  poidens  relating  to  the  estate  or  subject-matter  of  suit,  1 152 
constructive  notice  of  decree,  ib. 
neither  party  can  alienate  during,  ib. 
mortgages,  recital  of,  notice  of  all,  ib. 
registration  in  register  county,  ih. 

underlease,  when  grantee  has  notice  of  provisions  of  original  lease,  ib. 
lease  to  be  granted  under  power,  notice  of  form,  1155 
legal  estate  outstanding  is  notice  of  trust,  1153 
lessee  and  sub-lessee  have  notice  of  lessor's  title,  1155 
of  tenancy,  how  far  notice  of  collateral  matters,  1151,  1154 
partnership  purposes,   notice  of   occupation   of  premises   for,  ia   notice   of 

partners' interest,  1154 
possession  by  unpaid  vendor  who  has  conveyed  not  notice  of  his  lien,  1155 
possession  is  notice  of  title  under  which  it  is  held,  1153 — 4 
proof  of,  1156 

client,  how  far  evidence  of  may  furnish,  1157 
counsel  or  solicitor  cannot  furnish  by  disclosure,  1156 

client's  death  does  not  put  an  end  to  privilege,  semble,  1157 
extent  of  rule  as  between  vendor  and  purchaser,  1156 — 7 
fraud,  cases  of,  1157 

privilege  does  not  cease  by  solicitor  leaving  the  profession,  ib. 
documents  privileged  in  one  action  are  equally  so  in  anotlier  relating  to 

same  subject-matter,  ib. 
solicitor  and  client,  no  privilege  where  solicitor's  information  not  from 
his  client,  ib. 
purchaser  buying  subject  to  interest  is  bound,  1151 
purchaser  of  mortgagee  bound  by,  1150 

though  not  strictly  accurate,  ib. 
purchaser  with,  bound  to  same  extent  as  his  vendor,  1151 
purchaser  with,  from  vendor  without,  not  afifected,  1150 
purchaser  without,  from  vendor  with,  not  affected,  i'j. 
rents  paid  to  person  not  owner,  notice  of  fact  is  notice  of  his  title,  1154—5 
solicitor,  grounds  for  rule  as  to,  1155 
acting  for  himself  and  others,  1156 
fraud  of,  client  not  presumed  to  have  uotice,  1155 
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fraud,  of,  &c. — continued. 

unless  it  be  connected  with  some  other  matter,  1155 

merely  employed  to  do  ministerial  act,  ih. 

notice  to,  acting  through  agent,  ib. 

one  employed  by  all  parties  to  transaction,  1156 
though  only  one  employed  it  does  not  follow  he  is  solicitor  of  all  parties,  ib. 

party  acting  as  his  own  solicitor,  ib. 

presumption  that  he  has  communicated  to  client  facts  which  he  ought  to, 
1155—6 

statement  by,  that  he  will  not  communicate  matter  to  client,  1156 
tenancy  is  notice  of  terms  of  it,  1154 

as  to  collateral  matters,  qu. ,  ib. 
trust,  notice  of,  binds,  1003 — 4,  1150 
trustee,  notice  that  person  is,  is  notice  of  trusts,  1153 
vendor,  lessee,  or  assignee,  notice  that  he  is,  is  notice  that  he  can  only  sell 

under  terms  of  it,  1155 
vendor  with,    conveying  to   purchaser  without   taking    re-convevance   to 

himself,  1150 
option  to  purchase, 
condition  precedent  by  purchaser,  must  be  performed,  1042 
construed  strictly,  ib. 

so  option  to  re-purchase,  ib. 
conversion,  when  effected  by.  111 — 2 

trustees  having  in  cases  of.  111 
in  lease,  to  purchase  fee,  part  of  lessee's  personal  estate,  1042 
life  of  vendor,  limited  to,  1042 — 3 
lost,  by  non-claim  or  lunacy,  in  what  cases,  1042 
notice  of  intention  to  exercise,  when  to  be  given,  1043 
notice  upon  whom  to  be  served,  1042 
railway  company,  purchase  of  land,  subject  to,  1043 
transmissible,  it  is,  1042 
will,  given  by,  may  be  enforced,  1043 

money  must  be  paid  at  time  fixed,  ib. 
parcels,  1163 

accuracy  in  description  of  necessary,  ib. 
falsa  demonstratio  non  nocet,  1164 
occupation,  description  by  reference  to,  1163 

limited  to  particular  property,  ib. 
plan  should  be  very  accurate,  ib. 

where  more  included  in  than  intended,  1163 — 4 
personalty  pure,  remedy  for  breach  of  contract  as  to,  is  generally  by  action  for 
damages,  1033 

pleading  a  purchase,  1184 

purchaser  for  value  without  notice,  rights  of,  ib. 
deeds,  he  cannot  be  compelled  to  give  up,  ib. 

nor  to  disclose  documents  that  may  weaken  his  title,  ib. 
defective  title,  cannot  be  strengthened  by  fraud,  ib. 
diligence,  want  of  due,  disentitles  him  to  relief,  1186 
equity,  will  not  deprive  him  of  any  advantage  he  has  at  law,  1184 
legal  estate  in  trustee  for  another,  he  cannot  protect  himself  by  taking  a 

conveyance  of,  ib. 
mortgagee  is  purchaser  ^?-o  tanto,  ib. 
purchase  for  value  without  notice,  defence,  how  far  available,  ib. 

equitable  interests,   how  far  defence  available  between  persons  having 

only,  1185—6 
formally  pleaded,  the  defence  must  be,  semble,  1186 
legal  title,  with  equitable  remedy  incidental  to  it,  11S5 
plaintiff  having  legal  estate  and  invoking  auxiliary  jurisdiction  of  court,  ib. 

heir  claiming  to  discover  revocation  of  will,  ib. 

tenant  iu  tail  claiming  title-deeds  from  mortgagee  of  tenant  for  life,  ib. 
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purchase  for  value,  &o. — continued. 
plaintiff  having  mere  equity,  1185 
plea  must  set  out  purchase  deed,  1186 
that  consideration  was  valuable,  ib. 

if  money,  that  it  was  duly  paid,  ib. 
that  purchaser  had  no  notice,  ib, 
that  vendor  was,  or  pretended  to  be  seised,  ih. 
several  purchasers,  one  getting  in  legal  estate,  770,  1185 
where  legal  right  is  of  such  a  kind  that  equity  has  concurrent  jurisdic- 
tion, 1185 
dower,  action  for,  ib. 

purchase-money,  payment  of,  1160 

agent  of  vendor  has  no  implied  authority  to  receive  purchase-money,  ih. 
executors,  payment  to,  in  general  sufficient,  1161 
although  property  specifically  bequeathed,  ib. 
unless  executor  has  assented  to  bequest,  ib. 
sale  by  one  of  several,  ib. 
sales  by,  under  powers,  880 
fiduciary  character,  vendors  selling  in  should  receive  purchase-money  them- 
selves, 1161 
property  sold  but  not  conveyed  to  testator,  ih. 

receipt  indorsed,  formerly  not  conclusive  evidence  of  payments,  1160 
Conveyancing  Act,  1881,  ss.  54 — 36,  ib. 
receipt  in  deed  or  indorsed,  authority  for  payment  to  solicitor,  1160—1 
when  trustees  with  power  of  sale  cannot  require  purchaser  to  pay  to 
their  solicitor,  1161 
receipt  in  deed  or  indorsed,  evidence  for  subsequent  purchaser,  1160 
receipt  in  deed  sufiicient,  ib, 

purchase-money,  seeing  to  application  of,  1161 

inquiry,  purchaser  not  bound  to  make,  when  sale  within  twenty  years  from 

testator's  death,  1162 
purchaser  not  under  obligation  of,  1161 

buying  from  an  executor  devisee  of  estate  charged  with  payment  of  debts, 

1162 
charge  of  debts  generally,  1161 — 2 

of  debts  and  legacies,  1162 
lunatic,  receipt  by  committee  of,  1163 

married  woman,  equitable  interest  of  vested  in  purchaser,  ib. 
proceeds  divisible  amongst  iivfants  or  persons  then  unborn,  1162 
trusts  requiring  sale,  ib. 

though  purchaser  knew  there  were  no  debts  at  time  of  sale,  ih. 
trusts  requiring  time  for  performance,  1162 — 3 
purchaser  under  obligation  of,  1162 
charge  of  legacies  or  specified  debts,  ib. 
knowing  that  there  were  no  debts  at  time  of  testator's  death,  ib. 

or  that  they  have  been  paid  since,  ib. 
sole  object  of  trust  is  to  pay  debts,  ih. 
trustees,  sale  by  with  express  power  to  give  receipts,  1161 
with  statutory  power  to  give  receipts,  ib. 

purchaser,  of  the,  1037 

agency,  cases  where  relation  not  constituted,  1039 
a^ent  acting  for  vendor  cannot  be,  ib. 
"cannot  buy  and  re-sell  to  principal  at  profit,  ib. 
rule  applies  to  partners,  ih. 
for  purchaser,  ib. 
agent  contracting  as  purchaser  in  his  own  name,  ih. 
agent,  disqualified  person  cannot  purchase  by  means  of,  1042 
agent  for  sale  taking  interest  in  purchase,  1039 
aEens,  as  to  purchase  by,  108,  1038 
arbitrator,  cannot  be,  1042 
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attorney  cannot  purchase  from  client  while  relation  existing,  1039—40 
clerk  of,  when  disqualified,  1040 
consideration  may  be  partly  money  due,  ib. 
having  conduct  of  sale  under  court  cannot  purchase,  ib. 

how  far  rule  extends,  ib. 
must  prove  transaction  fair,  ib. 
objection  cannot  be  taken  by  strangers,  ib. 
position  of,  where  court  sanctions  his  contract,  ib. 
precautions  to  be  taken  by,  ib. 

profit,  mere  fact  that  he  has  made,  not  enough  to  impeach  transaction,  ib. 
bankruptcy,  trustee  in,  cannot  purchase,  1039 
nor  solicitor  to  the  bankruptcy,  ib. 

unless  with  sanction  of  creditor  and  court,  ib. 
conduct  of,  1050 

concealment  by  purchaser  that  he  had  worked  vendor's  mines,  ib. 
latent  advantage,  he  is  not  bound  to  disclose  to  vendor,  ib. 
but  must  not  mislead,  ib. 

rule  does  not  apply  to  cases  affecting  vendor's  interest,  ib. 
purchaser  buying  as  agent  for  another,  1050 — 1 
tenant  for  life  purchasing  must  disclose,  1050 
corporations  may  purchase  by  license,  1038 
counsel  cannot  purchase  from  client,  1039 
estate  of  cestui  que  trust  sold  at  an  advance,  1042 
execution  creditor  may  be,  ib 

executors  and  administrators  are  trustees,  cannot  purchase,  1041 — 2 
feme  covert,  right  of  husband  to  intervene,  1038 

right  of,  to  waive  purchase  after  husband's  death,  ib. 
separate  estate  she  may  bind,  ib. 
fiduciary  relation  not  amounting  to  trustee  and  cestiii  que  trust,  1041 
infant  may  avoid  or  agree  to  a  purchase,  1038 
paying,  cannot  recover  purchase-money,  ib. 
joint  purchases,   purchase  by   several   contributing   equally  creates  joint 

tenancy, 1051 
laches  or  acquiescence  by  person  entitled  to  impeach  sale,  1042 
lunatic,  purchase  by,  may  be  set  aside,  1038 
but  not  after  his  death,  ib. 
or  if  parties  cannot  be  put  in  statu  quo,  ib. 
mortgagees,  purchase  by.     I.  Powers  of  sale  in  Mortgages, 
one  in  the  name  of  another,  969 
in  name  of  a  stranger,  ib. 
in  name  of  wife  or  child,  971  et  seq. 

railway,  &c.,  companies,  1043 

capital,  the  whole  must  be  subscribed  before  compulsory  powers  put  in 

force,  1044 
common  lands,  1047 

compensation,  amount  of,  how  settled,  1044 
complete   company   contracting  for    purchase   must,   within   reasonable 

time,  ib. 
compulsory  powers,  company  resorting  to,  cannot  enforce  agreement,  tb. 
contract  for  purchase  of  land,  promoter  may  enter  into,  1043 
copyholds,  1047 
costs  of  making  out  title,  &c.,  1046 

where  owner  contracts  to  sell,  and  dies,  ib. 
directors,  agreement  by,  to  take  land  if  their  bill  passes,  1043 
disabilities,  persons  under  certain,  may  sell  and  convey,  ib. 
feme  covert  entitled  for  separate  use,  trustees  for,  cannot  contract  with 

company,  ib. 
feme  eovi'rt,  conveyance  of,  by  unacknowledged  deed,  price  to  be  de- 

i:)osited  in  bank,  1044 
person  of  unsound  mind  cannot,  under  s.  7,  sell  land  to  company,  1043 
but  committee  of  lunatic  may,  104.'j — 4 
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purchaser,  &e. — continxied. 
railway,  &o.,  companiea — contimied. 
disabilities — contmxied. 
provisions  of  act  must  be  strictly  complied  with  as  to  purchases  from 

persons  under  disability,  1044 
surveyor,  trustee  for  sale  cannot  appoint  one  of  themselves,  ib. 
extraordinary  purposes,  purchases,  &o. ,  for,  ib. 

general  powers  of,  regulated  by  Lands  Clauses  Act  and  Amending  Acts, 
1043 
act  to  be  read  as  incorporated  with  "special  act,"  ib. 
applies  to  necessary  lauds,  tenements,  and   hereditaments  of  any 

tenure,  ib. 
easements,  as  to,  under,  quccrc,  ib. 
interests,  less  than  the  fee,  money  paid  in  respect  of,  1046 
application  of  money,  ib. 

costs  of  purchase,  investment,  and  re-investment,  ib. 
deposited,  when  money  is  to  be,  ib. 
possession,  party  in,  ■priind  facie  owner,  ib. 
power  to  compauy  to  convey  to  itself,  ib. 
tenant  in  tail  may  receive  money  out  of  court,  ib. 
on  executing  disentailing  deed,  ib. 
interests  omitted  to  be  purchased,  1048 
mines  and  minerals,  ib. 

not  included  in  purchase  unless  mentioned,  170,  1048 
"  mines,"  meaning  of  word,  1048 
mortgage,  lands  in,  1047 

notice  must  be  given  to  person  authorised  to  sell,  1044 
delay  of  company  may  amount  to  abandonment  of,  ib. 
operating,  as  conversion  of  property,  107,  1044 
second,  company  may  give,  for  more  laud,  1044 
to  corporations,  ib, 
where  to  be  served,  ib. 
part  of  house  or  building,  owner  not  compelled  to  sell,  1047 
company  cannot  be  compelled  to  take  less  than  the  whole,  ib. 

unless  substantial  portion  of  premises  will  be  left,  ib. 
"  house,"  meaning  of,  ib. 
powers,  compulsory,  when  may  be  put  in  force,  1044 

case  where  branch  railway  made,  ib. 
private  acts,  sales  under,  1046 
purchase-money,  how  ascertained,  1044 — 5 
purchase  money  to  be  paid  before  entry,  1046 
bond  for  payment,  "at  any  time  hereafter,"  1047 
interest,  company  must  pay  on  unpaid,  ib. 

at  4  per  cent,  from  time  of  taking  possession,  ib. 
or  amount  claimed,  or  value  of  land  to  be  deposited,  1046 — 7 
valuation  by  surveyor  who  does  not  enter  is  improper,  1047 
railway  companies  making  special  banks  or  side  cuttings,  1048 
rent-charge,  annual,  where  consideration  may  be,  1044 
rent  charges,  1047 
superfluous  land,  1048 

superfluous  land,  sale  of,  original  owner  has  option  to  buy,  ih. 
"  superfluous  land,"  what  is  included  under  term,  1048—9 
absolute,  sale  of,  must  be,  1050 

questions  as  to,  depend  on  bona  fides  of  transaction,  1049 
railway  company,  sale  by  one,  to  another,  ib. 

railway  compauy  selling,  what  restrictive  conditions  imposed,  1049-50 
promoters  must  not  purchase  in  order  to  sell,  1050 
but  may  be  used  for  railway  purposes,  ib. 
title  to  land  as,  onus  of  proving  lies  on  claimant,  1049  _  _ 

where  land  sold  by  railway  company  originally  subject  to  prohibition  as 
to  building,  1050 
yearly  tenant,  compensation  for  interests  of,  1048 
where  his  interest  is  injuriously  affected,  ib. 
tenant  for  life  may  be,  1042 
W.— VOL.  II.  K  N 
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purchaser — continued. 
trustee  for  sale  cannot  be,  1040 

court  may  authorise  purchase  by,  1041 
even  at  auction,  1040 
re-selling  at  profit  must  aocount,  1041 
secus,  where  purchaser  merely  has  power  to  become  trustee  of  purchased 
property,  1040 — 1 
terms  on  which  purchase  by,  set  aside,  1041 
trustee,  bare,  may  purchase,  ib. 

trustee  buying  charge  on  property,  cestui  qiw  trust  refusing  to  adopt,  ib. 
trustee,  former,  may  purchase,  ib. 

but  must  not  retire  in  order  to  purchase,  ib. 
trustee,  purchase  by,  terms  on  which  set  aside,  1042 
purchase  from  cestui  que  trust,  1041 
purchaser  in  possession,  agreement  by,  as  to  forfeiture  of  deposit,  etc. ,  is  in 

nature  of  penalty,  1132 
purchaser  in  possession  must  pay  money  into  covirt  or  give  up  possession,  1131 
but  not  where  agreement  contra,  ib. 
interest,  agreement  to  pay  increased  excludes  rule,  ib. 
occupation  rent  put  on  property,  ib. 
receiver  appointed,  ib. 

reference  as  to  title,  1132.     See  Vendor  and  Pukchasek  Act,  infra. 
abstract  not  having  been  delivered  in  time,  effect  of,  1134 
adverse  claimant,  vendor  not  compelled  to  enter  into  litigation  with,  1135 
chambers,  reference  to,  1134 

chief  clerk's  certificate  against  title,  reference  back,  1135 
chief  clerk's  certificate,  final,  after  eight  days,  1134 

erroneous  in  favour  of  title,  ib. 
contract,  validity  of  considered  before  reference,  1133 
default  in  payment  of  purchase-mouey,  contract  rescinded,  1134 

without  prejudice  to  his  claim  for  damages,  ib. 
delay,  long,  by  vendor  in  suit  bars  his  right  to,  1133 
demurrer  to  vendor's  bill  overruled,  no  action  for  deposit  allowed,  1135 
deposit,  return  of,  with  interest,  ib. 
either  party  may  have  in  general,  1132 
fresh  objections  to  matters  not  on  abstract,  1133 — 4 
good  title  shown  at  hearing,  whether  sufficient,  1127,  1133 
indemnity  against  future  claims,  specific  performance  not  decreed,  1135 

against  dower,  as  to,  ib. 
long  possession  without  objection  a  bar  to,  1132 — 3 

ne  exeat,  writ  of,  against  purchaser  going  abroad  without  paying,  1 134 — 5 
objections  overruled  at  hearing,  no  fresh  objections  to  be  made,  1133 

allowed,  and  another  abstract  delivered,  fresh  objections,  ib. 

recognised  by  vendor  cannot  be  treated  by  him  as  untenable,  ib. 
objections,  purchaser  if  overruled  he  cannot  make  others,  1134 
objections  waived  before  suit,  as  to  excluding  under,  ib. 
pvxrchaser  alleging  (1)  want  of  title,  (2)  breach  of  condition  as  to  time,  1133 

court  must  dispose  of  (2)  first,  ib. 

untenable  and  frivolous  allegation,  ib. 
purchaser  taking  possession  with  knowledge  of  defects  in  title  that  veudof 

cannot  remove,  ib. 
terms  of  order,  ib. 

time  to  clear  up  objections,  when  report  is  in  favour  of  title,  ih. 
title,  everything  connected  with,  may  be  subject  of,  ib. 

not  questions  as  to  sufincieucy  of  abstract,  ib. 
Trustee  Acts,  orders  under,  1134 

requisitions  and  objections,  1117 

counsel,  purchaser  is  not  bound  by  opinion  of  his,  1118 

unless  he  has  adopted  and  acted  upon  it,  ib. 
time  for  making,  in  general  is  of  essence  of  contract,  1117 
Vendor  and  Purchaser  Act,  1874,  vendor  or  purchaser  may  obtain  decision  of 

judge  in  chambers,  as  to,  1118 
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requisitions  and  objections — continued. 

Vendor  and  Purchaser  Act,  1874 — continued. 
applies  to  Ireland,  1118 
costs,  where  good  title  not  shown,  1119 
evidence  admissible  on  proceeding  under,  1118 — 9 
interest  on  purchase- money  paid  by  mistake,  purchaser  cannot  recover  it 

by  summons  under,  1119 
order  made  disposing  of  all  questions,  actions  for  specific  performance  will 
not  lie  after,  1118 
waiver  of, 
conveyance,  preparation  and  delivery  of  draft,  ih, 
possession  by  purchaser  implies  agreement  to  pay  interest,  ib. 
possession  not  amounting  to,  neither  do  acts  of  ownership  while  in  pos- 
session, 1117 
resumption  of,  by  vendor,  eflfect  of,  1117 — 8 
taking  possession  with  knowledge  is  in  general  a  waiver,  1117 
unless  there  is  a  serious  misdescription,  ih. 

or  taking  possession  is  in  pursuance  of  contract,  ih. 

or  vendor  fails  to  do  something  to  property  he  has  undertaken,  ib, 

rescission  of  contract,  1135 
by  court,  ib. 

concealment,  unfair,  by  purchaser,  ib. 

contract  ordered  to  be  delivered  up,  no  action  lies,  ih. 

delay  or  negligence,  there  must  be  Qone  on  part  of  plaintiff,  1136 

fraud  necessary  in  general,  ib. 

material  defect  in  title  undisclosed  by  vendor,  1 135 

misrepresentation,  by  vendor,  1135 — 6 

mistake  on  both  sides,  1136 

not  for  mere  want  of  title,  ib. 

plaintiflf  continuing  to  deal  with  property  after  full  knowledge,  ih. 

unfair  conduct,  ib. 

waiver  of  fraud,  subsequent  discovery  of  other  circumstance  of  fraud,  ib. 
must  be  by  free  agent,  ih, 
by  parties,  1120 
purchaser,  notice  by,  ib. 
vendor,  notice  by,  ib. 
reversionary  interests,  purchases  of,  688 — 9,  1033 

sale  by  arbitration, 

agreement  to  sell  on  terms  to  be  fixed  by  third  person,  1060 
appraisement,  when  agreement  involves  mere  question  of,  ib. 
authority  of  valuer,  either  party  may  revoke  before  price  fixed,  ib. 
land,  price  of,  fixed,  price  of  fixtures,  &c.,  to  be  determined  by  valuation,  ib. 
price  must  be  fixed  by  persons  agreed  upon,  ib. 
court  cannot  interfere,  ib. 

sale  by  auction, 

accidental  bid  for  wrong  lot,  not  binding,  1087 
auctioneer  cannot  contradict  particulars  or  conditions,  ib. 
auctioneer,  innocent,  misrepresentation  by,  action  for,  ib. 

entries  by  in  his  sale  book  whether  sufficient  contract,  ih. 
auctioneer  selling  without  authority  liable,  ib, 

authority  of,  may  be  revoked  at  any  time,  ib. 
those  unaware  of  revocation  bound,  ih. 
clerk  of  auctioneer,  whether  bidder's  agent,  ib. 
commission  on  sale,  none  if  no  sale,  1088 

amount  of  in  special  cases,  ib. 

by  percentage  after  sale,  ib. 
deposit  paid  to  auctioneer  or  attorney,  ih. 

auctioneer  must  not  pay  to  vendor,  ih. 

bankers  of  vendor,  placed  with,  is  at  his  risk,  1089 

S  N  2 
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sale  by  auction — continued. 
deposit  paid  to  auctioneer  or  attorney — coutirmed. 
clieque  for,  custom  to  receive,  1088 
cheque  for,  where  may  be  stopped,  ib. 
forfeiture  of,  1085 

I  0  U  for,  forfeited,  1088 
investment  of,  by  order  of  court,  binding,  ih. 
so,  if  made  with  assent  of  purchaser,  ib. 
assent  not  implied  from  silence,  ib. 
purchaser  not  assenting  has  uo  benefit  from  rise,  ih. 
loss  of  deposit  by  failure  of  auctioneer,  falls  on  vendor,  ib. 

where  vendors  are  trustees,  ib. 
lots,  sale  iu,  distinct  contract  as  to  each  lot,  1089 

two  sold  to  one  purchaser,  misdescription  of  one  lot,  ib. 
payment  of  into  court,  ib. 

purchaser  cannot  elect  to  forfeit,  and  rescind,  ib. 
purchaser  has  lieu  on  estate  for,  1088 
retained  by  auctioneer,  no  interest  payable,  1089 

return  of  with  interest  when  vendor's  action  dismissed  for  want  of  title, 
ib. 
evidence  of  declarations,  &c.,  admissible  as  defence,  1087 
evidence  of  what  passes  at,  admissible  against  vendor,  ib. 
particulars,  alteration  of  by  vendor,  ib. 
reading  lease  misdesoribed  in  particulars,  ib. 
signature  by  auctioneer  or  his  clerk  sufficient,  ib. 

agency  is  only  during  sale,  ib. 
signature  of  agent  "  for  the  proprietors,"  1087 — 8 
signature  of  auctioneer  "  as  agent  for  vendors,"  1087 
Statute  of  Frauds,  infra,  p.  1640 

sale  by  Court  of  Chancery,  1089 
auction  by,  or  private  contract,  1091 
bad  title,  court  will  not  force  on  purchaser,  1090 
biddings,  opening,  abolished,  1093 
30  &  31  Vict.  c.  48,  ib. 

fraud  or  improper  conduct  in  sale,  ib. 

agreement  by  persons  not  to  bid  against  each  other,  ib. 

highest  bond  fide  bidder  is  purchaser,  ib. 

principle  of  act  applied  to  private  sales  under  sanction  of  court,  ib. 
but  not  to  sale  by  private  contract,  ib. 

sealed  tenders,  sale  by,  1093 — 4 

undervalue,  sale  at  through  vendor's  mistake,  1094 
certificate  absolute,  1091 

conveyancing  counsel  of  court,  abstract  laid  before,  1090 — 1 
.  costs,  1139 
decree  must  be  fairly  obtained,  1093 

direction  where  in  trust  instrument  that  money  shall  be  raised  by  mort- 
gage, there  can  be  no  sale,  1090 
discharge  and  substitution  of  purchaser,  1091 

when  court  will  allow,  ib. 
equitable  title,  where  purchaser  must  take,  1092 
general  jurisdiction  of  court,  1089 — 90 
heirlooms  settled  in  strict  settlement,  1090 
how  effected,  ib. 

infants  interested,  condition  as  to  jurisdiction,  1093 
misrepresentation  to  court,  ib. 

Partition  Act,  Rules  of  Supreme  Court,  1883,  Order  51,  1090 
payment  without  accepting  title,  1092 

not  binding  where  material  statement  in  particulars  untrue,  ib. 
persons  interested,  when  not  bound  by  decree,  1093 
purchase-money,  payment  of,  into  court,  1092 

or  to  trustees  appointed  by  court,  ib. 
purchaser  buying  under  decree  protected,  1093 

must  not  be  guilty  of  unfair  dealing,  ib. 

must  see  that  sale  is  according  to  decree,  ib. 
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sale  by  aMction—contlniwd. 
bidclinga,  &g. — continued. 
purchaser  kept  out  of  possessiou,  compensation  to,  1092 
colliery,  rights  of,  to  pro  tits  in,  ib. 
entitled  to  rents  for  quarter  preceding  purchase,  ib. 
life  interest,  rights  of,  on  sale  of,  ib. 
reversionary  interest,  rights  of,  on  sale,  ib. 
purchaser  unable  to  complete,  re-sale  ordered,  1091 
reference  as  to  title,  fair  objection,  ib. 
frivolous  objections,  costs,  1091 — 2 
reserve  price,  tixed  by  judge,  1091 
reserved  price,  sale  at,  ib. 
sealed  tenders,  sale  by,  ib. 
bidding-papers,  ib. 

not  where  order  directs  sale  by  auction,  ib. 
Statute  of  Frauds,  sale  by  court  is  not  within,  1090 
statutory  extension  of  jurisdiction,  ib. 
time  fixed  by  trust  instrument,  no  sale  before,  ib. 
title  bad,  purchaser  discharged  and  has  costs,  1092—3 
title  made  oiit  on  grounds  not  appearing  on  abstract,  costs,  ib. 
sale  by  private  contract, 

action,  what  necessary  to  support  under  Statute  of  Frauds.     See  infra. 
concluded  agreement,  but  more  formal  one  contemplated,  1055—56 

question  in  each  case  of  construction,  1055 
conditions  precedent  must  be  performed,  1057 
draft  conveyance  approved  by  agents  and  reciting  agreement,  ib. 
emblements,  crops  not  within  statute,  1052 
fixtures,  tenants,  contracts  for  are  not,  1053 
fraud,  agreement  in  writing  procured  by,  1057 
fruit,  grass  growing,  contracts  for,  are  within  statute,  1052 
letters  or  documents,  contract  may  be  by  several,  read  together,  1056 
must  be  no  others  to  vary  or  affect  contract,  (7). 
parol  evidence  admissible  to  connect  them,  ib. 
whole  correspondence  must  be  taken  into  consideration,  ib. 
referring  to  but  abandoning  agreement,  ib. 
memorandum  or  agreement  must  specify  all  particulars,  1053 
misrepresentation,  see  pp.  95  et  seq.,  1012,  1059 — 60 

agent,  false  statements  made  by,  within  his  authority  vitiate  contract,  1059 
concealment,  industrious,  by  vendor,  1060 
lease,  statement  by  vendor  that  property  is  in,  1059 
purchaser  not  misled,  ib. 

representation  qualified  by  subsequent  written  agreement,  ib. 
silence  of  vendor,  when  equivalent  misrepresentation,  1059-^60 
names  of  parties  should  appear  in  memorandum,  1053 
"agent  for  vendors  the  executors  of  A.  "  sufficient,  ib. 
"proprietor"  sufficient  to  identify  vendor,  ib. 
80  "trustee  selling  under  a  trust  for  sale,"  ib. 
' '  vendor  "  alone,  whether  sufficient,  ib. 
vendors  in  possessiou  of  property  and  carrying  on  operations  thereon,  ib. 
offer,  acceptance  of,  must  be  unconditional,  1055 

"  title  to  be  approved  by  solicitor,"  whether  a  new  term,  421,  1055 
offer,  party  making,  becoming  bankrupt  before  acceptance,  1056 
offer,  withdrawal  of,  before  acceptance,  1054 — 1055 
part-performance,  doctrine  not  to  be  extended,  1058 
not  extended  by  Judicature  Act,  1873,  1059 
company  bound  by  acts  of,  ih. 
continuance  in  possession  mere,  not,  ib. 

possession  where  agreement  with  option  to  purchase,  ib. 
contract  must  be  clear,  1058 
conveyance  giving  directions  for  not,  ib. 
delay  in  enforcing  contract,  ih. 

doctrine  apjilies  where  vendor  or  purchaser  is  seeking  specific  perform- 
ance, ib. 
doctrine  peculiar  to  equity,  1059 
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sale  by  private  contract — continued. 
part-performance — continued. 

expenditure  after  possession  strengthens  case,  1058 

expenditure  which  may  have  reference  to  original  holding,  ib. 

family  agreements  long  acted  on,  63 

jurisdiction  not  conferred  by  where  none  originally,  1059 

lots  as  to  one  is  not  as  to  another,  ib. 

part-payment  of  purchase-money  is  not,  ih, 

nor  entire  payment,  semble,  ih. 
possession  given  or  taken,  1058 

unless  wrongfully,  ib. 
rent,  payment  of,  increased,  1059 
sales,  by  sub-lessee,  ib. 

title,  objection  to,  part  performance  is  not  a  waiver  of,  1058 
post,  contracts  by,  1955—56 
price  may  be  subject  to  valuation,  1054 
not  ascertained  by  agreed  mode,  ib. 
till  fixed  contract  incomplete,  ib. 

valuation,  not  an  arbitration  within  Common  Law  Procedure  Aet,  1054 
affecting  subsidiary  part,  ib. 
either  can  forbid  his  valuer  to  act,  ib. 
valuer  appointed,  vendor  refusing  to  let  him  proceed,  ib. 
property,  general  description  of,  enougTi,  ib. 

where  parol  evidence  may  show  what  it  is,  ib. 
realty  and  personalty,  eutire  agreement,  1053 
•    receipt  is  sufficient  if  it  state  all  terms,  1056 
alone  or  when  connected  with  a  letter,  ib. 
shares,  contracts  for  sale  of,  generally  not  within,  1053 
signature  by  one  party  sufficient,  1054 — 1057 
signature  may  be  in  any  part  of  agreement,  1057 
if  intended  to  operate  as  signature,  ib. 
agent  may  be  authorised  by  parol,  ib. 
must  be  some  third  person,  ib. 
ratification,  as  to,  1058 

signing  as  principal,  latter  refuses  to  confirm,  ib. 
alterations  of  draft,  not  a,  1057 
blanks  left  at  bottom  for,  ib. 
initials,  ib. 
in  pencil,  ib. 

joint  stock  company's,  456 
printed  name,  1057 
seal  of  corporation,  78,  1057 
witness  subscribing  as,  1057 
solicitor  sending  agreement  to,  to  have  it  put  in  legal  form,  ib. 
third  person,  letter  to,  may  set  up  contract,  1056 — 7 
timber,  contract  for  sale  of  growing,  is  within  Statute  of  Frauds,  1052 
time  from  which,  subject-matter  (leases)  is  to  commence,  1054 
treaty  no  contract  while  matter  is  still  in,  1055 
so  mere  agreement  to  contract,  ib. 
searches, 

Conveyancing  Act,  1882,  provisions  of,  as  to,  1145 
crown  debts,  1144 
judgments,  ib. 

Zand  Im2>roijements  Aet,  under,  ib. 
specific  performance.     See  I.  that  head. 
Statute  of  Frauds, 
action  not  to  be  brought  upon  any  contract  or  sale  of  lands,  or  any  interest 
in  or  concerning  them,  77 

unless  agreement  or  some  memorandum  or  note  thereof  in  writing  signed 
by  party  chargeable  or  his  agent  lawfully  authorised,  ih, 
admission  of  contract,  effect  of,  1053 
auction,  sales  by,  are  within,  1052 

bat  not  sales  by  the  court,  1089,  1052 
part  performance  of  contract.     See  supra. 
signature  to,     See  sujrra. 
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succession  duty,  1145 

"  ancestor,"  meaning  of,  iu  Succession  Duly  Act,  1146 
appointment  under  general  power  creates  succession,  ib. 
appointment  under  special  power,  ih. 
conveyance  or  assignment  by  way  of  boml  fide  sale,  ib. 
deed,  trust  for  or  power  of  sale  in,  1148 
"devolution  by  law,"  meaning  of,  1146 
dispositions  conferring  successions,  1145 — 6 
domicil  abroad,  duty  payable,  114S 
children  illegitimate  according  to  English  law,  ib. 
legacies  by  will  of  person  having,  ib. 
"  entitled  to  any  property,"  the  words  "  in  possession''  must  be  read  after 

ins.  2  of  the  act,  1146 
Inland  Revenue  Office,  certificate  from  a  discharge,  1148 
joint  powers,  1147 
leaseholds,  sale  of,  ib. 
legacy  or  succession  duty  payable,  ib. 

money  subject  to  be  re-invested  in  land  and  settled,  1147—8 
mortgagees  of  tenant  for  life  and  remainderman  in  fee,  sale  by,  1147 
power,  doDor  of,  "  his  predecessor  "  of  person  to  be  benefited,  1 146 — 7 
"  predecessor,"  meaning  of,  in  Succession  Duty  Act,  1145 
"property,"  meaning  of,  in  Succession  Duty  Act,  ib. 
purchaser  accountable  for  duty,  1 147 
realty,  devise  of,  subject  to  payment  of  debts,  ib. 
receipt  and  certificate,  1148,  1149 
reversion,  sale  of,  purchaser  pays  duty,  1147 
substituted  property,  duty  payable  on,  1148 

charge  paramount  to  interests  subject  to  power,  ib. 
effect  of  s.  42,  ib. 
eflfect  of  s.  22,  ib. 
"succession,"  meaning  of,  in  Succession  Duty  Act,  1145 
"  successor,"  meaning  of,  iu  Succession  DiUy  Act,  ib. 
tenant  in  tail,  barring  entail  and  re-settling,  1148 
trust  for  sale,  legacy  duty  attaches,  109,  1147 
wUl,  power  of  sale  in,  no  legacy  duty,  109,  1148 
but  succession  duty  is  payable  on  interest  given  iu  property  authorised  to 
be  sold,  1148 
titles  held  good,  instance  of,  1137 

court,  sale  of  whole  instead  of  part  estate  by,  1138 

covenant  by  prior  purchaser  to  pay  annuity  to  his  vendor,  1137 

inclosure  commissionerB,  validity  of  exchange  of  land  of  different  tenures  by, 

ib. 
iosurance,  sufficiency  of,  ib. 
power  of  sale,  1138 
discretionary,  ib. 

in  mortgage  to  those  claiming  under  him,  ib. 
surviving  trustees  or  trustee,  ib. 

in  demise  of,  ib. 
to  sell  under  special  conditions,  ib. 
power  to  mortgage,  ib. 
receipts  of  trustees,  ilj. 
in  trust  deeds  for  creditors,  ib. 
of  trustees  applied  by  court,  ib. 

of  trustees  without  concurrence  of  renouncing  trustee,  ib. 
subsequent  mortgages  of  equity  of  redemption  bound  by  foreclosure  decree, 

1137—8 
title  good  as  against  voluntary  grantee,  1138 
waiver  of  breach  of  covenant  by  receipt  of  rent,  1137 
will,  word  "  estate  "  in,  coupled  with  words  "collect  and  get  iu,"  1138 
uses  to  bar  dower,  when  necessary  in  conveyance,  1164 
vendor,  absolute  owner,  1034 
agency,  contract  by  A.  as  agent  for  B.  cannot  be  adopted  by  C,  1035 

sale  bj'  trustees,  right  of  beneficiaries  to  adopt,  ib . 
agent,  sale  by  owner  as,  ib. 
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veudor,  absolute  owner — continued. 
authority,  person  without,  entering  into-  contract  representing  that  he  has, 
1035 
purchaser -on  discovering  want  of,  should  at  once  rescind,  ib. 
copyholder,  agreement  by,  where  it  bars  freebench,  ib. 
estate  agent,  authority  of,  to  enter  into  open  contract,  ib. 
husband  and  wife,  agreement  by,  to  sell  her  estate  in  fee,  1034 
infant,  agreement  by,  not  enforceable  on  either  side,  ib. 
court  cannot  sell  realty  for,  ib. 

seetis,  reversionary  personalty,  ib. 
heir  of  gavelkind  lands  may  sell  at  fifteen,  ib. 

conveyance  by,  ih. 
joint-tenant,  agreement  by,  severs  tenancy,  1035 
limatic,  agreement  by,  1034 

person  apparently  sane,  though  afterwards  found,  69,  1034 
vendor  becoming,  after  contract,  1034 
married  woman,  agreement  by,  to  sell,  cannot  be  enforced,  ib. 
nor  can  agreement  by  husband  for  her,  ib. 
devise  in  trust  for  sale,  ib. 

separate  estate,  she  may  contract  as  to,  ib.    See  Husband  and  Wife. 
prisoner  for  debt  may  sell,  ib. 

tenant  in  tail,  agreement  by,  enforceable  against  him,  ib. 
but  not  against  remainderman  after  his  death,  ib. 
vendor,  executor  or  trustee,  1035 

action  for  administration  suspends  trustees'  power  of  sale,  1036 

conditions  of  sale  should  not  be  depreciatory,  ib. 

contract  by  trustees  with  power  binds  estate,  ib. 

court,  power  of  to  sell  charity  lands,  1037 

ecclesiastical  corporations,  sales,  &c.,  by,  ib. 

infant  trustee  cannot  exercise  discretionary  trust  for  sale,  1036 

mortgagees,  sales  by.     See  I.  Powers  of  Sale  in  Mortgages. 

municipal  corporation,  sales  by,  1037 

railway  companies,  sales  of  superfluous  land  by,  ib. 

reserved  price,  buying  in  and  re-seUing,  1036 

sale  by  trustee,  attorney,  &c. ,  to  cestui  que  trust  or  client,  1036 — 7 

former  must  prove  fairness  of  transaction,  305,  1037 
sale  by  trustees,  action  arising  out  of,  1036 

if  unsuccessful,  they  are  liable  to  costs,  ib. 
sale  enforced  though  full  value  not  realised,  ib. 

unless  there  is  great  improvidence  on  their  part,  ih. 
sale  for  grossly  inadequate  sum,  a  breach  of  trust,  ib. 

by  which  purchaser  is  affected,  ib. 
smallness  of  cestui  que  trust's  interest  not  reason  against  granting  injunction 

to  restrain  completion,  ib. 
time  of  sale  cannot  be  postponed  indefinitely,  1035 

sale  after  time  directed  may  be  good,  ib. 
trustee  in  bankruptcy,  sales  by,  1()37 
trustees  having  power  may  sell  unless  restricted,  1035 

by  public  auction  or  private  contract,  ib. 
two  properties,  on  sale  of,  by  trustees,  apportionment  of  values  unnecessary, 

1036 
universities  and  colleges,  sales  by,  1037 
vendor  in  possession,  rights  of  purchaser,  1131 — 2 

turning  purchaser  out  of  possession,  vendor's  right  to  sue  barred,  1132 
not  where  he  merely  resumes  right  to  take  rents,  ib. 

VENDOR'S  LIEN, 

for  unpaid  purchase  money,  1171-4.     I.  Vendor  and  Purchaser  (lien),  supra. 

VESTING   AND   DIVESTING    OF    ESTATES   AND    INTERESTS.     Seel. 
Conditions  and  Contingencies, 
accrued  and  original  shares,  1226 

accruer,  clause  of,  extends  in  general  only  to  original  shares,  ib. 
benefit  of  survivorship,  ib. 
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accrued  and  original  shares — continued. 
fund  treated  as  an  aggregate  fund,  1226 
original  shares,  restrictions  and  incidents  affecting,  ib. 

now  far  accrued  shares  aflfeoted  by,  ib. 
share  and  interest,  gift  over  of,  ib. 

shares,  limitation  over  of  does  not  carry  accrued  shares,  ib. 
tenancy  in  common  in  original  and  joint  tenancy  in  accrued  shares,  ib. 
"benefit  of  survivorship,"  effect  of  words,  122" 

gift  to  joint  tenants  with,  ib. 
contingent  interests,  652—3,  1189 

death  before  interests  "payable,"  "receivable,"  &c.,  1228 
immediate  gift  with  gift  over  on  death,  ib. 
before  shares  payable,  to  what  time  it  has  reference,  ib. 
death,  contingency  of  before  realisation  of  fund,  &c. ,  with  gift  over,  1230 
immediate  gift  coupled  with  contingency  of  attaining  age,  1229 

vest  subject  to  be  divested  on  non-attainment,  ib. 
immediate  legacy  payable  at  particular  time,  1228 

life   interest,   gift    subject  to,   coupled  with  contingency  of   attaining 
particular  age,  1230 
legatee  entitled    on    attaining    age,   though  predeceasing  tenant  for 
life,  ib. 
substitutioD  of  issue,  effect  of  clause  of,  ib. 
words  "payable,"  "entitled  in  possession,"  "receivable,"  1228 — 30 

immediate  gift,  future  enjoyment  or  payment,  1192 
distribution  expressly  dependent  on  sale,  1193 
event  uncertain  in  which  gift  to  take  effect,  1194 

certain  though  future,  ib. 
gift  only  contained  in  direction  to  pay  at  particular  time  or  age,  1193 — i 

except  when   postponed   from   circumstances  connected   with   property, 
1194 
legacies  or  portions  charged  on  land,  1195 

charged  on  particular  land  devised  to  A.  but  not  to  be  paid  unless  A, 
comes  into  actual 2>ossession  of  another  estate,  1196 

do  not  vest  till  time  of  payment,  1195 

gift  only  in  direction  to  pay  wJien  contingency  happens,  1196 

gift  over,  effect  of,  ib. 

payment  at  twenty-one  on  a   contingency,   A.   dying  after  twenty-one, 
contingency  happening,  ib. 

rest  if  payment  postponed  for  convenience  of  estate,  ib. 

to  A.  after  B.  comes  into  possession,  ib. 

to  A.  after  death  of  B.,  vested,  ib. 
legacies  or  portions  not  charged  on  land,  followed  by  direction  for  pavment 
at  particular  time,  1192 

immaterial  that  there  is  a  prior  gift,  1193 

rule  applies  to  legacies  and  pecuniary  portions  under  deeds,  semble   ib. 
legacy  or  fund  to  be  paid  at  twenty-five,  is  payable  at  twenty-one,  ib. 
legacy  to  A.  to  be  paid  at  twenty-one,  vested,  1194 

on  A.  attaining  twenty-one,  contingent,  ib. 
payment  postponed  coupled  with  gift  at  particular  time,  1195 

life  estate  to  A.,  then  to  be  paid  to  his  children  at  twenty-one,  ib. 

real  and  personal  estate,  mixed  fund  so  given,  ib. 
payment  postponed  till  assets  realised,  1193 
postponement  of  interest  because  of  position  of  fund,  1195 

because  of  position  of  legatee,  ib. 
real  estate,  gift  of,  at  future  time,  preceded  by  estate  less  than  for  life,  1192 
immediate  gift,  no  time  fixed  for  enjoyment  or  payment,  1191 
class,  immediate  gift  by  will  to,  ib. 

interest  not  affecting  land  vests  at  once  where  no  oontingeuoy,  ib. 
legacies  charged  on  land,  ib. 

given  as  portions  for  children,  ib. 
portions  under  settlements,  1191 — 2 

whether  they  vest  before  required,  1192 
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interest  or  income,  gift  of,  1213 

children  who  attain  twenty-one,  gift  to  with  interest,  1214 
devise,  contingent,  gift  of  income  does  not  vest  it,  1213 

so  with  legacy  or  portion  charged  on  laud,  ib. 
gift  at  twenty -five  with  interest  during  minority,  12)5 
interest  and  fund  given  as  distinct  bequests,  1213—4 
interest,  direction  to  accumulate,  1215 
interest,  gift  of  followed  by  gift  of  corims,  1213 
intermediate  interest  given  to  another,  1215 
maintenance,  allowance  for,  not  equivalent  to  interest,  1214 

where  whole  interest  given  for  maintenance,  1214—5 
marriage,  gift  of  income  to  A.  until  then  fund  to  be  handed  over  to  him, 

1214 
pecuniary  legacies  or  portions,  1213 

as  to  A.  at  or  on  attaining  twenty-one  with  interest,  ih. 
principal  and  interest  blended  in  one  gift  and  gift  of  principal  contiugent, 

1215 
legacies  and  portions  payable  out  of  money  or  out  of  laud,  1 190 
charged  on  land,  1 189 
charged  on  real  and  personal  estate,  1189  -90 

assets  not  marshalled,  1190 
legacies  payable  out  of  proceeds  of  sale  of  land,  ib. 

out  of  money  directed  to  be  invested  ou  laud,  ib. 

particular  and  ulterior  interests,  vesting  of,  1196—7 
form  of  limitation  or  gift  immaterial,  1197 
to  A.  for  life  after  his  death  then  to  B.,  ih. 
to  B.  at  A.  's  death,  ib. 

to  B.  to  become  beneficially  interested  after  death  of  A. ,  ih. 
"in  default,"  construction  of  words,  1198 
legacy  charged  on  land,  to  A.  for  life,  remainder  to  her  children  at  twenty-one, 

1199,  1220 
to  A.  for  a  term  or  until  B.  attains  a  particular  age,  1197 
to  A.  for  life  until  he  becomes  bankrupt  then  over,  1198 
ulterior  contingent  interest  is  transmissible,  1198 — 9 
vest  at  same  time  if  no  contingency  expressed,  1197 

to  A.  for  life  remainder  to  B. ,  ib. 
widow,  devise  to  for  life,  if  she  marry  again  then  over,  1198 
words  importing  "  subject  to  prior  interests,"  interests  vested,  ih. 
to  A.  after  his  decease  if  he  should  become  entitled  to  B. ,  ih. 
to  A.  after  the  death  of  B.  if  B.  survives  C,  ih. 
realty  and  personalty  in  one  gift,  1189 

same  construction  applies  to  both  as  to  vesting,  ib. 
residuary  bequests,  whether  there  is  presumption  in  favour  of  immediate 

vesting  of,  1190 
survivorship,  presumption  of,  1114,  1226 
deed,  trust  declared  by  in  favour  of  A. ,  presumption  that  he  was  in  existence 

at  date  of  deed,  1227 
general  rule,  1226 — 7 

representatives  of  legatee  alleging  that  he  survives  testator  must  prove 
it,  1227 
sufficiency  of  evidence  is  question  of  fact,  ib. 
time  of  vesting  fixed  by  instruments,  interest  vests  at,  1190 
"  vest,"  word  sometimes  used  in  sense  of  payable,  ib. 

"  vested  "  gift  over  on  death  of  A.  before  the  estate  becomes  vested  in  him, 
ih.      _ 
declaration  that  legatees  shaU  become  beneficially  interested  at  particular 

time,  ih. 
word  vest  used  in  other  than  its  strict  sense,  1191 
vested  interests,  1188 
in  interest,  1188 — 9 
in  possession,  1188 
though  there  may  be  charges,  ih. 
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vested  interests — continued. 
subject  to  be  divested,  1189 

gift  to  A.  "  to  be  absolutely  vested  "  at  particular  age,  ib. 
right  to  income  of  property,  lb. 

VESTING  ORDERS,  1019-21.     I.  Trustee  Acts. 
VOLUNTARY  CONVEYANCE,  296.     I.  Charitable  Trusts. 

VOLUNTARY   GIFT,   SETTLEMENT,  ETC.     See  FKAUDtrLENT  and  Volun- 
tary Conveyances,  etc.     I.  Undue  Influence, 
chose  in  action,  assignment  of,  302 
complete,  must  be  to  render  it  enforceable,  301.     See  Incomplete,  infra. 

assignment  of  policy  of  assurance  without  formal  deed  as  to,  302 

assignment  of  chattels  by  deed  good,  .301 

bond  or  covenant  on  breach  of  which  damages  would  be  given,  ib. 

delivery  of  property  passing  by,  delivery  of  good,  il>. 

delivery  of  policy,  ib. 

mortgage  debt,  assignment  of  without  conveyance  of  estate  bad,  ib. 

shares,  stock,  &o.,  must  be  duly  transferred,  ib. 
concealed  deed,  if  found,  presumption  that  improperly  concealed,  312 
deceased  wife's  sister,  settlement  prior  to  marriage  with,  ib. 

declaration  of  trust,  302—3 

assignment  of  stock  by  deed  when  it  amounts  to,  304 

banker  debiting  himself  in  favour  of  another  is,  ib. 

beneficial  owner  must  make,  ib. 

chose  in  action,  assignment  of,  with  power  of  attorney  and  declaration  of 
trust,  ib. 

control  of  fund,  settlor  may  retain,  ib. 

court  will  not  set  aside  when  valid,  311 

declaration  as  to  gift,  when  it  is  retained,  303 — i 

depositing  security  for  money  with  trustee  for  another  is,  304 

direction  by  grantor  to  trustee  to  hold  for  grantee,  303 
assent  of,  or  notice  of  trust  to  trustee,  unnecessary,  ib. 

effect  in  equity  same  as  transfer  of  legal  estate  at  law,  ib. 

effect  of  when  valid,  311 — 3 

grantor  or  settlor  cannot  defeat,  311 

intention  mere  expression  of  not  enough,  304 

letter  stating  the  trusts  is  sufiicient,  303 

particular  form  of  words  not  necessary,  ib. 

personalty,  declaration  of  trust  of  may  be  by  parol,  304 

qualification  for  office,  voluntary  conveyance  in  order  to  give,  312 

realty,  decla,ration  of  trust  of,  valid  if  in  writing,  304.    I.  Trusts. 

reconveyance  to  grantor  of  property  does  not  revoke,  311 

revocation,  power  of  necessary  to  defeat  claims  under  settlement,  ib. 
but  not  essential  to  validity  of  settlement,  ib. 

settlement  made  under  mistake  without  power  of  revocation,  304 5 

ulterior  purposes,  opinion  of  court  sought  for,  305 
destruction  of  deed  does  not  affect,  312 

imperfect  conveyance  not  carried  into  effect  as  a  declaration  of  trust,  301 2 

incomplete,  a  gift  may  be,  though  valid  against  creditors  and  purchasers  300 

not  enforced  against  settlor  or  grantor  or  those  claiming  under  him  ib.' 

surrender,  voluntary,  not  perfected  by  admission,  300—1 

voluntary  covenant  or  agreement  to  settle  or  convey  not  enforced   300 
unless  there  is  a  declaration  of  trust,  ib.     See  Declaration  of  Trust  siipra 
insanity,  impeaching  deed  on  ground  of,  312  >     ^     ■ 

life  interest,  deed  under  which  settlor  takes,  is  not  testamentary,  ib. 
policy  of  assurance,  301 

purchaser  for  value  from  voluntary  grantee,  313 
reconveyance  of  property  to  settlor  does  not  revoke  voluntary  settlement  311 
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rectification  of,  312 
evidence  of  plaintiff  alone  acted  on  where  no  more  obtainable,  ib. 

if  legal  estate  outstanding  reconveyance  unnecessary,  ib, 
not  at  instance  of  grantor  only,  ib. 
retention  of  iustrument  by  settlor  immaterial,  ib. 
seals,  razing  by  settlor  to  invalidate  deed,  ib. 
solicitor,  deed  in  custody  of  settlors,  ib. 

title,  paramount  parties  claiming  by  bound  by  acquiescence,  313 
trustee,  where  property  vested  in  a,  302 

ceshii  que  trust,  may  make  valid  assignment  of  it  by  deed,  ib. 
direction  to  trustee  to  bold  for  grantee  good,  ib. 

unless  transferor  can  procure  transfer  of  legal  interest,  ib. 
notice  to  not  necessary,  semhle,  ib. 

if  not  given  to  trustee  be  may  pay  eestid  que  trust,  ib. 
voluntary  remainders  in  marriage  settlements,  ib.  See  Maeeiage  Settlements 

p.  655. 
who  bound  by  when  valid,  312 — 3 

grantor  or  settlor  and  bis  representatives,  313 

so  persons  claiming  under  them,  though  for  value,  ib. 

VOLUNTEER, 

reforming  settlement,  as  against,  309.     \.  Marriage  Settlements  (reforming,  by 

Court  of  Chancery), 
vendor's  lien  prevails  against,  1173.     I.  Vendor  and  Purchaser, 
wrongful  conveyance  of  trust  property  to,  1003.     I.  Trusts. 

VOTING  QUALIFICATION, 

conveyance  to  give,  970.     I.  Trusts. 
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and  discharge  of  contract,  81 — 2,  1130.     I.  Contracts,  Specific  Performance, 
and  release  of  wife's  equity  to  a  settlement,  381.     I.  Equity  to  a  Settlement, 
of  breach  of  covenant  in  lease,  558.     I.  Landlord  and  Tenant,  Lease. 

WASTE, 

building,  by  tenant,  when  it  amounts  to,  566.    I.  Landlord  and  Tenant  (deter- 
mination of  lease), 
meliorating  waste,  1255 

tenant  for  life  impeachable  for, 

"  except  voluntary  waste,"  effect  of,  1248 

express  words  in  general  necessary  to  create  an  estate  sans  waste,  1247 
executory  trust  for  strict  settlement,  where  estate  tail  would  be  given  if 
trusts  executed,  1247 — 8 
where  life  estates  directed,  1247 
houses,  buildings,  &c. , 

destroy,  tenant  for  life  must  not,  1251 
lasting  improvements,  where  tenant  for  life  makes,  ib. 
no  equitable  remedy  for  permissive  waste,  ib. 

non-repair,  limitation  of  action  for,  against  executor  of  tenant  for  life,  ib. 
repairs  for  which  prior  one  liable,  tenant  for  life  not  bound  to  do,  ib. 
if  he  does  so,  cannot  generally  charge  on  inheritance,  ib. 
land,  conversion  of  arable  into  wood,  or  meadow  into  arable  is  waste,  ib. 
mines, 

continue  to  work,  tenant  for  life  or  termor  may,  ib. 

seats,  where  opened  for  restricted  purpose,  ib. 
unopened,  tenant  for  life,  or  termor  cannot  open,  ib. 
unopened,  what  is  not  opening,  ib. 
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tenant  for  life  impeachable  for — continued. 

remediea  for  waste, 

account,  action  for,  incident  to  an  injunction,  1251 — 2 
barred,  how  right  of  remainderman  may  be,  1252 

acquiescence,  presumption  of,  ib. 

acquiescence,  what  is  uot,  li. 

incumbrancers,  equities  between,  ib. 

where  claim  held  to  arise  at  death  of  tenant  for  life,  ib. 

where  relief  refused  after  nearly  twenty  years,  ib. 

where  timber  wrongfully  out,  ib. 
tenant  for  life  in  remainder  is  entitled  to  injunction,  1251 
writ  of  waste  now  abolished,  ib. 
tenant  in  taU  not  liable  to  Waste,  1 248 

unless  estate  given  by  nation,  ib, 
timber, 

arrangement  between  teuant  for  life  and  owner  of  first  estate  of  inheritance 

will  not  prejudice  after-born  tenant  in  tail,  1250 
arrangement  between  tenant  for  life  subject  to  waste  and  tenant  for  life 

in  remainder  sans  waste,  ib. 
blown  down  at  testator's  death,  ib. 
blown  down,  where  tenant  for  life  entitled,  1249 — 50 
capital  of  produce  going  to  teuant  for  life  sans  waste,  1250 

where  no  teuant  for  life  sans  waste,  ib. 
and  other  estates  may  arise,  1251 
and  remainderman  is  an  infant,  ib. 
court,  proceeds  of,  sale  of,  where  cut  by  order  of,  1250 

dowress  entitled  to  one-third  of  income,  ib. 

iirst  tenant  for  life  sans  waste  in  possession  takes  capital,  ib. 
cut,  what  tenant  for  life  must  not,  1248—9 

except  where  estate  cultivated  merely  for  produce  of  saleable  timber, 
1248 
decaying,  or  proper  to  be  cut  and  court  so  orders,  1249 

disposition  of  proceeds,  ib, 
fruit  trees  must  uot  be  cut,  1248 
improvement  of  estate,  trees  cut  for,  1249 
ornamental  trees,  &o. ,  cut  down,  proceeds  of,  ib. 
ownership  of,  where  cut  or  blown  down,  ib. 

where  there  is  collusion,  ib. 
personalty,  larch  trees  settled  as,  and  blown  down,  1250 
property  in  trees  not  timber  is  in  the  tenant  for  life,  1249 

where  wrongly  cut  down  question  as  to  rule  in  equity,  ib. 
remainderman  in  fee,  where  tenant  for  life  is,  1250 
repairs,  where  tenant  for  life  entitled  to,  for,  1249 
ripe  for  cutting,  where,  cutting  is  tortious,  ib. 
thinnings,  entitled  to  proper,  1248 
underwood  of  sufficient  growth  may  be  out,  ib. 
what  is  timber,  question  as  to,  ib. 

by  general  law,  ib. 

by  special  custom,  ib. 

tenant  for  life  unimpeachable  for, 

express  words  in  general  necessary  to  create,  1247 
equitable  waste,  1253 

Judicature  Act,  1873,  as  to,  1255 

remedy  by  injunction  or  damages,  where  timber  actually  cut,  ib. 
houses, 

adverse  claimants,  prevention  of  waste  at  instance  of,  ib. 

equitable  waste,  damaging  or  pulling  down  houses  of  any  kind  is,  1254 

pulling  down  and  using  materials  in  rebuilding,  1255 
where  materials  are  sold,  ib. 
injunction,  considerations  as  to  grant  of,  ib. 
landlord  may  obtain  injunction  to  prevent  waste  by  his  tenant,  ib. 
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tenant  for  life  unimpeachable  for— continued. 
ordinary  timber, 
devisee  in  fee,  subject  to  an  executory  devise  over,  1253 

Vfhere  made  impeachable  for  waste,  ib. 
tenant  for  life  may  cut,  1252 

even  in  a  way  not  husbandlike,  1253 
tenant  in  tail,  1252 — 3 

after  possibility  of  issue  extinct,  ib. 
trustees,  where  discretionary  power  in,  ib. 
ornamental  timber, 
avenue  in  park,  trees  in,  ib. 
court,  where  cut  by  order  of,  1254 
court  would  approve  of,  where  cutting  such  as,  ib. 
cut,  sometimes  may  be,  1253 

to  restore  former  aspect,  ib. 

where  house  rendered  unhealthy,  ib. 
equitable  tenant  for  life,  1254 
equitable  waste,  cutting  is,  1253 
fact,  what  is,  question  of,  ib. 
firs  growing  on  a  common  may  be,  ib. 
"  further  than  wilfiil  waste,"  where  words,  added,  1254 
improperly  cutting,  effect  of,  ib. 
mansion  house,  where  pulled  down,  1253 — 4 

where  timber  ornamental  to  villas  in  vicinity,  1254 
particular  view,  trees  planted  to  exclude,  1253 
principle  as  to,  ib, 
saplings,  ib. 
sell  and  invest  proceeds  in  other  lands,  where  power  to,  1254 

where  direction  to,  ib. 
shelter,  trees  necessary  for,  1253 

WASTING    PROPERTY.     I.    Conversion  as  between  tenant  for  life  and  re- 
mainderman, given  to  several,  120.     I.  Conversion. 

WATER, 

payment  of  rate  for,  546.     I.  Landlord  and  Tenant, 
rights  in  respect  of,  1 63.      I.  Easements. 
subterranean,  167.     I.  Easements. 

WATERCOURSE,  149—50,  166.     I.  Easements. 

WAY, 

right  of,  155.     I.  Easements. 

WAYS,  EASEMENTS,  ETC., 

under  Prescription  Act,  150.     I.  Easements. 

WEILSH  MORTGAGE,  594.     I.  Mortgages. 

WIDOW  EXECUTRIX,  268.     I.  Devastavit. 

WIFE, 

desei-ted,  378.     I.  Equity  to  a  Settlement. 

property  of  husband,  interest  in.     I.  Husband  and  Wife. 

Married  Women's  Property  Acts.     I.   that  head, 
provision  for  in  settlement,  636 — 8.     I.  Marriage  Settlements. 
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WILD'S  CASE, 

rule  in,  1390.     I.  Wills  (children). 

WILFUL  DEFAULT, 

setting  up  case  of,  1006.     I.  Trusts. 

■WILL, 

condition  not  to  dispute,  1245 

WILLS.     See  Elbction  Leoaoies. 
aliens  as  to  devisees  hy,  1264 
alterations  in,  1269 

alterations,  interlineations  or  obliterations,  must  be  attested  like  will,  1  Vict, 
c.  26,  1284 
blanks  fiUed  up,  presumption  as  to,  1285 

where  ink  in  which  filled  up  o£  different  colour,  ih. 
declaration  of  testator,  admissibility  of,  1284 
extrinsic  parol  evideuce  inadmissible,  ib. 
initials  in  margin  of  wUl,  1285 
interlineation,  court  not  bound  to  presume  made  after  execution,  ib. 

to  complete  sentence,  ib. 
obliterations,  testator  could  formerly  alter  by,  1284 
duplicate  will,  obliteration  in,  ib. 
interlineation,  obliteration  connected  with,  ib. 
name  had  to  be  obliterated  wherever  written,  ih. 
penoU  alteration  may  be  deliberative,  ib. 
presumption  is  that  alteration  made  after  will  executed,  ib. 
trifling,  where  made  at  time  of  will,  1285 
unattested  alterations,  original  of  decipherable  dated,  1284 
"and "read  "or,"  1316—7 
attesting  witness.     See  Capacity  to  take,  infra. 
blanks  supra  and  1302,  1303 
blind  persons  may  make,  1264 

"brothers  and  sisters"  generally  include  half-brothers  and  sisters,  1376 
but  there  must  be  a  blood  relationship,  unless  contrary  intention  apparent, 

1376—7  .  „     ■    ,   J  J 

widows  or  widowers  of  deceased  brothers  or  sisters  not  generally  included 

in,  1377 

capacity  to  take  as  devisees  or  legatees, 

aliens,  former  rule  as  to,  1263 

all  persons  as  a  general  rule  are  capable,  ib. 

attesting  witness, 

codicil,  legatee  under  wUl  may  attest,  1266 
codicil,  where  will  republished  by,  ib. 

copyholds  and  personal  estate,  rule  as  to,  prior  to  1  Vict.  u.  26,  1265 
gift  to,  invalid,  or  to  husband  or  wife  of,  ib. 
does'  not  affect  validity  of  will,  ib. 
1  Vict.  c.  26,  as  to,  iV'. 
gift  to,  invalid,  although  full  number  of  witnesses  without  him,  ib. 

seals,  if  name  not  written  with  intent  to  attest,  1266 
heir  to  whom  land  devised  takes  as  devisee,  ib. 

3  &  4  Will.  4,  c.  106,  as  to,  ih.  _  „         , 

husband  of  testator's  daughter  a  legatee,  an  attesting  witness,  effect  cf, 

ioint-tenant  attesting,  share  of  goes  to  other  joint-tenants,  ih. 

marriage  after  attestation  of  devisee  to  attesting  witness,  ib. 

Statute  o/Frauch,  decision  under,  ib. 

trust  legacy  given  being  in,  ib. 

trust'  where  property  would  be  taken,  under  joint  operation  of,   and 

will,  1266 
25  Geo.  2,  c.  6,  as  to,  126o  ,. ,    ,  , 

corporation,  effect  of  devise  to,  upon  trusts  valid  at  law,  ih. 
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"children," 
born  or  to  be  born, 
all,  where  gift  to,  1381 
already  or  hereafter  to  be  born  means  children  living  at  testator's  death, 

1381—2 
attaining  a  particular  age,  1382 

child  en  ventre  sa  mere,  considered  as  born  for  purpose  of  taking  benefit,  tJ. 
must  have  had  a  legitimate  existence,  ih. 

will  not  take  where  gift  is  to  a  specific  number  of  children,  ih. 
class,  separate  legacies  out  of  general  personalty  to  children  of,  ih. 
devise  to  A.  and  his  children,  1389 
A.  then  having  no  child  takes  estate  tail  ( Wild's  case'),  ih. 
so  where  child  is  en  ventre  sa  mere,  ib. 
so  where  devise  is  to  A.  and  his  chUdreu  lawfully  begotten  for  ever,  ib. 

in  default  of  issue  at  his  decease  over,  ih. 
so  where  limitation  to  another  for  life  precedes,  ib. 
so  where  power  superadded,  ib. 
existing  children,  only  usually  comprised  under  these  words,  1383 

where  children  born  after  testator's  death  entitled,  1382 
issue,  where  children  used  in  sense  of,  1389 
to  A.  and  his  children  in  succession,  1390 
"to  hold  as  a  place  of  inheritance,"  1389 — 90 
rule  in  Wild's  case  does  not  apply  to  personal  estate,  1390 
to  A.  and  his  children,  ih. 

where  children  living  at  testator's  decease  all  take  jointly,  ih. 
where  no  children  then  living  A.  takes  absolutely,  ib. 
rule  in  Wild's  case  not  inflexible,  1389 

intention  that  children  born  after  will  should  take  jointly  with  parent,  ih. 
personalty  directed  to  go  with  realty  and  intention  clear  that  parent 
should  not  have  personalty  absolutely,  ib. 
class  of,  see  class  described,  time  of  ascertaining,  infra. 

dying  without,  or  without  having,  or  without  leavmg,  in  devises  sometimes 
construed  as  giving  estate  tail,  1384 
gift  over  on  death  without  having  or  having  had  a  child  only  takes  effect 
if  no  child  is  born,  ih. 
first  gift  is  absolute  on  birth  of  a  child,  ih. 
gift  over  on  death  without  leaving,  or  without  a  child,  takes  effect  if  no 
child  living  at  death,  ib. 
where  remainder  limited  to  children,  ih. 

where  dependent  upon  death  of  husband  and  wife,  ib. 
generally  construed  strictly,  1376 

includes  children  by  any  marriage,  ib. 
may  have  larger  meaning,  ib. 
may  be  used  as  word  of  limitation,  ib. 
may  mean  grandchildren,  ib. 
gifts  to,  where  subject  to  discretion  of  trustees  or  executors  dying  before 

power  can  be  exercised,  1383 
illegitimate, 

"  children  "  generally  does  not  include,  1386 
though  only  illegitimate  children  alive,  if  legitimate  children  may  after- 
wards be  born,  ih. 
where  bequest  to  children,  legitimate  or  otherwise,  ib. 
where  legitimate  and  Ulegitiniate  children  four  in  all,  and  direction  to 
pay  one-fourth  to  each,  1386 — 7 
deceased  wife's  sister  or  deceased  husband's  brother,  after  ceremony  of 

marriage  with,  gifts  to  children,  1387 
domicil  where  legitimate  by,  may  take  as  next  of  kin  under  Statute  of 

Distributions,  1388 
domicil  where  legitimate  by,  may  take  under  gift  to  children  of  a  foreigner 

in  an  English  will,  ih. 
en  ventre  sa  mire,  gift  to  illegitimate  child  good,  ib. 
existence,  if  not  in,  devise  or  bequest  to,  generally  void,  1386 
futnre,  gift  to,  in  general  void,  ib. 
it  born  before  testator's  death,  when  good,  1387 
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"  children  "—continued. 
illegitimate —conlirmed. 

intention,  if  clearly  expressed,  bequest  to,  good,  1387 

to  children,  legitimate  or  illegitimate,  of  A. ,  ib. 
liviug,  gift  to,  valid,  it  intention  clear,  1386 
name  or  other  description,  if  identified  by,  good,  1387 
to  children  of  deceased  person,  who  left  only  illegitimate  children,  good,  ib. 

or  one  legitimate  and  one  illegitimate  child,  ib. 
to  "  his  children  "  and  to  the  "  mother  "  of  his  children,  good,  ib, 
to  person  and  her  children,  there  being  only  illegitimate  children,  ib. 
trust  for  testator's  children  by  A. ,  illegitimate  children  by  her  at  date 
of  will  entitled,  ib. 
to  "daughter's  children,"  she  described  as  "  wife  of  A.,"  her  illegiti- 
mate children  by  A.  entitled,  ib. 
next  of  kin  to  each  other,  when  cannot  take,  1388 

unless  legitimate  by  law  of  domicil,  ib. 
"  said"  chudren,  where  reference  to  sufficient  to  comprise,  1387 
children  by  name,  gifts  to,  by,  restricted  to  those  named,  1378 

where  also  gifts  to  children  generally,  ib. 
one,  and  the  children  of  another,  gift  to,  1384 
two  or  more  and  their  children,  gifts  to, 
A.  and  B.,  gift  to  the  children  of,  1383 
A.  and  of  B. ,  gift  to  the  children  of,  ib. 

equal  shares,  where  bequest  to  two  or  more  in,  and  after  their  decease  to 
their  children,  ib. 
any  dying  leaving  children  they  take  his  share,  ib. 
any  dying  without  children,  his  representatives  take,  ib. 
unless  clear  intention  contra,  ib. 
2>cy  cajjita,  legatees  take  where  gift  iramediate,  ib. 

secus,  if  annual  income  given  pa-  utirjMS  until  the  distribution  of  the 
capital,  ib. 
vested  interest,  where  child  takes  subject  to  power  in  trustees  to  settle,  ib. 
younger, 
eldest  child  excluded  if  taking  estate,  &c. ,  must  take  in  general  or  will  not 

be  excluded,  1385 
only  child  entitled  under  gift  to  youngest,  1384 
parent  or  person  in  loco  parentis,  when  provision  made  by,  ib. 
gift  subject  to  a  life  interest,  ib. 
immediate  gift  to  younger  children,  ib. 
person  not  a  parent  or  in  loco  parentis,  when  provision  made  by,  1384 — 5 
class  described,  time  of  ascertaining, 
accruer,  clause  of  does  not  affect  apphcation  of  rules  as  to,  1380 
advancement  and  maintenance,  effect  of  clauses  for,  ib. 
all  attain  a  particular  age,  gift  to  class  when,  1381 
aU  of  the  class,  where  gift  over  on  failure  of,  and  gift  limited  to  some  only 

of  the  class,  ib. 
children  or  legal  issue,  where  gift  to,  1379 
children  then  liviug  or  their  heirs,  where  bequest  to,  subject  to  life  interest, 

1405 
distribution,  where  period  of,  postponed,  1379 
all  born  before,  distributive  share  must  be  given  to  one,  are  entitled,  1379 — 80 
where  no  child  living  at  expiration  of  prior  interest,  1 380 
where  legacy  given  to  each  of  a  class  who  shall  attain  particular  age  or 
marry,  ib. 
en  venire  sa  mere,  if  child  at  time  of  ascertainment  of  class,  qu. ,  ib. 
executors  having  discretion  to  select  dying  before  selection,  1379 
immediate  gift  to,  where  no  time  fixed,  vests  in  general  at  testator's  death,  1378 
in  such  only  as  are  then  living,  ib. 

rule  not  affected  by  charges  or  interests  being  reversionary,  ib, 
rule  applies  to  classes  of  relations  other  than  children,  ib. 
rule  does  not  apply  where  no  children  living  at  testator's  death,  1378 — 9 

unless  distinct  legacies  to  each  of  a  class  at  a  future  time,  1379 
survivors  of  a  class,  means  in  general  at  testator's  death,  1378 
where  gift  to  all  the  children,  rule  applies  in  general,  ib. 
W.— VOL.  II.  5  0 
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class  described,  time  of  ascertaining — coniimied. 
life  interest,  where  gift  subject  to,  those  living  at  testator's  death  and  born 
before  termination  of  life  interest  entitled,  1379 
interest  vests  though  legatee  die  before  period  of  distribution,  ib. 
relations,  q  uesljion  whether  rule  extends  beyond,  ib. 
tenant  for  life  dying  in  testator's  lifetime  legatees  take  at  his  death,  ib. 
maintenance  and  education,  power  to  apply  interest  for,  1380 
maintenance,  where  direction  for,  until  youngest  of  a  class  should  attain 

twenty-one,  1380 — 1 
next  of  kin  of  a  iperson  primd  facie  means  at  his  death,  1404,  1405 
distribution  postponed  to  a  period,  those  then  living  take,  1405 

as  at  death  of  tenant  for  life,  ib. 
if  he  predecease  testator,  means  those  at  his  death  who  survives  the 

testator,  ib. 
prior  interest  given  to  A. ,  who  is  one  of  the,  or  the  sole  next  of  kin,  ib. 

where  intention  to  except  A.  from  gift  to  next  of  kin  generally,  ib. 
rule  applies  where  prior  estates  given  to  other  persons,  1404 

and  where  gift  is  to  next  of  kin  according  to  the  statute,  ib. 
where  after  a  life  estate  there  is  a  gift  to  class,  and  if  none,  "then  "  to 
persons  who  would  then  be  entitled  to  administer,  1405 
where  "  then  "  refers  to  death  of  tenant  for  life,  ib. 
none  of  the  class  being  alive,  when  it  should  be  ascertained,  all  let  in,  1381 
intermediate  income  falls  into  residue  until  birth  of  one  of  the  class,  ib. 
on  birth  of  one  or  more  goes  to  him  or  them,  ib. 
prior  interest,  contingent  as  to  A. ,  if  he  die  under  twenty-one,  to  the  chil- 
dren of  B.,  1379 
B.  's  children  Kving  at  testator's  death,  and  born  in  A.  's  lifetime,  take,  ib. 
relations,  in  general  ascertained  at  death  of  testator,  140S 

unless  intention  mntra,  ib. 
remote,  where  gift  to  class  is  too,  1380 
testator  may  himself  fix,  1377 

living  at  death  of  "testator  and  A.,"  ib. 
"  then  living,"  ib. 

to  children  of  A.  who  "  survive  the  testator,"  1377 — 8 
to  class  "  now"  living,  1378 

to  some  only  of  class,  where  gift  generally  restricted,  ib. 
to  "  vest  at  twenty-one,"  class  ascertained  at  death  of  testator  or  tenant  for 

life,  if  any,  1380 
will,  date  of,  ascertainment  of  objects  formerly  depended  upon,  1377 
youngest  child  attaining  twenty-one,  direction  for  division  on,  1381 

direction  that  share  of  any  of  the  class  dying  before  shall  go  to  his  chil- 
dren (if  any),  if  none,  to  the  survivors,  ib. 
codicU.     Sec  Testamentaky  Fokm,  infra. 
contingent,  will  may  be.     See  ib. ,  ib. 
"  cousins,"  primd  facie,  means  first  cousins,  1377 
all  second  cousins  entitled,  under  gift  to  first  and  second,  ib. 
"  or  cousins  german,"  do  not  include  the  descendants  of  first  cousins,  ib. 
second,  where  held  not  to  include  children  or  grandchildren  of  first  cousins,  ib. 
second,  where  none,  held  to  include  first  cousins  once  removed,  ib. 
criminals  and  felons  may  make,  190,  1265 
cross  remainders  as  to  personal  estate, 
absolute  gift  to  two  or  more,  where  followed  by  gift  over  in  the  event  of  all 
dying  without  issue,  1412 
,  class  for  their  lives,  where  gift  to,  with  remainder  to  children  or  issue,  and 
limitations  over  on  death  of  all  without,  ib. 
divest  an  interest,  cannot  be  implied  to,  ib. 
existence  of,  between  different  persons,  does  not  prevent  implication  of, 

1412—3 
express  cross  limitations   to  persons  who  would  take  under  implied  cross 

remainders,  1413 
hiatus,  only  implied  to  fill  up,  1412 
life  estates  to  three  daughters  followed  by  remainders,  ib. 
cross  remainders,  as  to  real  estate, 

"  any,"  where  in  efiect  read  "all,"  1410 
class  or  classes  or  stocks,  where  devise  to,  1411 
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cross  remainders,  &o. — continued, 
deed  in  a,  not  generally  implied  in,  only  in  a  will,  1410 
distinction  between  limitations  to  tenants  in  common  in  fee,  and  tenants  in 

common  in  tail,  ib. 
divest  an  estate  cannot  be  implied  to,  1412 
express  and  special  limitation  prevents  implication  of,  141 1 
liiatus  only  implied  to  fill  up,  1410,  1412 
implication  may  arise  by,  1410 

principle  on  which  implied,  ib. 
inequality  among  devisees  does  not  prevent  implication  of,  1411 
in  one  event,  limitation  of,  will  not  preclude  court  from  giving  in  another,  ib. 
in  one  event  does  not  preclude  in  another,  ib. 
in  tail,  settlement  with  limitations  to  children  with,  1412 
several,  will  be  implied  among,  1410 — 1 

or  respective  issues  of  the  body,  where  limitation  to,  1411 
successively,  severally  or  respectively,  where  limitation  to  two,  ib. 
survivorship  among  issue,  benefit  of,  ib. 

with  "remainder"  or  "  reversion  "  over,  following  limitation  to  several  in 
taU,  ib. 
deaf  and  dumb  persons  may  make,  1264 
deaf,  dumb,  and  blind,  qu.,  ib. 
deed,  will,  may  be  by,  if  duly  executed  as  a  will,  1267 

descendants, 

children  of  A.  or  their  descendants,  children  entitled,  1408 

class  and  their  descendants  per  stirpes,  gift  to,  ib. 

in  need,  gifts  to,  may  be  charitable,  ib. 

issue  of  every  degree,  primd  facie  comprises,  ib. 

male  descendants,  limitation  to,  1372 

per  capita,  they  take,  where  gift  to,  equally,  1408 

unless  context  shows  contrary  intention,  ib. 
per  stirpes,  bequest  to  descendants,  ib. 
" per  stirpes,"  OT  "  according  to  stocks, "  construction,  of,  1409 

where  bequest  equally  amongst  the  descendants  of  classes,  ib. 

where  bequest  (after  life  estate)  to  a  class  then  living,  and  the  issue  then 
living  of  any  dead,  ib. 

where  descendants  themselves  held  to  be  the  stirpes,  ib. 

estate  in  fee, 

prior  to  1  Vift.  c.  26, 
class,  devise  to,  equally  to  be  divided,  gave  life  estate  only,  1369 
' '  estate, "  infra. 

"  freehold  lands  and  all  interest,"  infra. 

gift  over  on  death  of  devisee  under  particular  age  gave  fee,  1367 
death  under  the  age,  estate  divested,  1368 
rule  applied  to  gifts  over  in  other  events,  ib. 
heir,  question  as  to  who  is,  ib. 
where  different  laws  vary  as  regards  effect  of  marriage,  ib. 
chUd  born  before  marriage,  ib. 
heirs  of  A.,  devise  to,  gave  fee  to  A.'s  heir,  ib. 
indefinite  devise  gave  mere  life  estate,  1367 

unless  devisee  directed  to  pay  debts  or  legacies,  ib. 
or  incurred  any  other  burden,  ib. 
informal  words  showing  intention  to  pass  entire  interest  gave  the  fee, 
1368 
to  A.  and  his  assigns  for  ever,  ib. 
secus  to  A.  and  his  assigns,  ib. 
to  A.  and  his  executors,  ib. 
to  A.  and  his  house  or  family,  ib. 
to  A.  in  fee  simple  or  for  ever,  ib. 
to  A.  or  his  heirs,  ib. 

and  his  lawful  heirs,  1370.     See  Estate  tail,  infra. 
to  A.  to  give  and  sell,  13fi8 

5  0  2 
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estate  in  fee — continued. 

prior  to  1  Vict.  c.  26 — continued. 
informal  words,  &c.  — continued. 
words  "estate"  and  "property,''  "freehold  lands  and  all  interest  in 
them,"  1368—9 
if  in  operative  part,  ib, 
where  part  or  share  given,  1369 
"  part  or  share  "  gave  fee  if  owner  seised  in  fee,  ib. 
"property,"  sicpra. 

"  residne  and  remainder  "  in  residuary  devise  did  not  pass  fee,  ib. 
"  reversion,"  devise  of,  passed  fee,  ib. 

trustees  in  fee,  devise  to,  in  trust  for  A.,  A.  takes  equitable  fee,  1368 
trustees  in  triist  for  A.  in  fee,  trustees  take  fee,  ib. 
1  Vict.  0.  26, 
act  does  not  apply  to  estate  created  de  novo,  1369 

where  annuity  or  rent-charge  given  by  testator  seised  in  fee,  ib. 
fee  passes  without  words  of  limitation,  ib. 
unless  contrary  intention,  ib. 
not  shown  by  another  devise  with  words  of  limitation,  ib. 

estate  tail, 

issue,  see  infra. 

leasehold   and  personalty,   absolute  interest  in,    given  by  words  creating 
estate  tail  in  realty,  1371 
whether  estate  tail  express  or  by  implication,  ib. 
so  where  to  A. ,  and  if  he  die  without  issue,  ib. 
technical  words  of  limitation,  created  without,  1370 
estate  tail  may  be  general  or  special,  male  or  female,  ib. 
to  A.  and  his  lawful  heirs,  when  estate  tail  created,  ib..     See  Estate  in 

fee,  supra. 
to  A.  and  his  first  heir  male,  ib. 
to  A.  and  his  heirs  male  for  ever,  ib. 

to  A.  and  his  heirs,  remainder  to  B.,  if  A.  should  die  without  heirs,  1371 
to  A.  and  the  heir  of  his  body,  1370 

to  A.  for  life,  remainder  to  his  heir  male  and  his  heirs,  ib. 
to  A.  for  life,  with  remainder  to  his  heirs  male  for  ever,  ib. 
to  sons  and  their  respective  heirs,  elder  to  be  preferred  to  younger,  ib. 
to  the  right  heirs  of  A.  by  a  particular  wife,  ib. 
words  "  for  ever"  superadded  do  not  create  a  fee,  ib. 

execution  of, 

attestation  and  subscription  of  witnesses, 
another,  name  may  be  written  by,  1274 
blind  testator,  what  must  be  position  of,  1276 
codicil,  where  mistake  in  attestation  clause  of,  1275 
creditor,  executor  or  devisee  may  be  witness,  1274 
description  only,  where  given,  ib. 
different  name,  where  used,  ib. 

evidence  of  attesting  witnesses  may  be  rebutted,  1275 
form,  no  particular,  necessary,  ib. 
form,  where  not  sufficient,  affidavit  necessary,  ib. 

unless  cannot  be  procured,  ib. 
formal  attestation  clause,  where  no,  ib. 
hand  may  be  guided,  1274 
incompetency  of  witness  immaterial  to  will,  ib. 
initials  seem  sufficient,  ib. 
mark  sufficient,  ib. 
name  of  another,  where  used,  ib. 
nature  of  document,  witnesses  need  not  know,  1275 
nuncupative  wUls,  formalities  dispensed  with  in,  1276 

soldiers,  mariners,  and  seamen,  ib. 

Stat%ite  of  Frauds, 

1  Vict.  0.  26,  ib. 

28  &  29  Vict.  c.  72,  as  to  seamen  and  mariners,  ib. 
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execution  of — continued. 
attestation  and  subscription  o£  witnesses— cow^mMerf. 
presence  of  each  other,  need  not  be  in,  1274 
presence  of  testator,  must  be  in,  ib. 
probate  is  of  course,  where  proper  form  of  attestation,  1275 

unless  facts  are  contested,  ib. 
re-attestation  must  be  equally  formal,  1274 

going  over  with  dry  pen  insufficient,  1274 — 5 
recollection,  where  witnesses  have  no,  1275 
seal  seems  not  sufficient,  1274 

it  affixed  as  a  mark,  qu. ,  ib. 
see  testator's  signature,  witnesses  need  not,  1275 
signature  may  be  in  any  part  of  will,  ib. 

if  with  intention  of  attesting,  ib. 

proof,  where  part  of  will  follows,  ib. 
Statvtc  of  Frauds,  three  or  more  credible  witnesses  necessary,  1274 
testator  must  be  conscious  at  time,  1275 
testator  need  not  be  in  same  room  with  witnesses,  1275 — 6 

must  be  aware  that  they  are  present  and  signing,  1276 
two  witnesses  now  sufficient,  1274 
publication  is  not  necessary,  ib. 
signature  of  testator, 
acknowledgment  of,  under  Statute  of  Frauds,  and  now,  1273 

by  gestures  sufficient,  1274 

express  acknowledgment  unnecessary,  1273 

on  re-execution,  1274 

witnesses  must  be  able  to  see  the  signature,  ih. 
assumed  name,  where  by,  same  aa  mark,  1273 
hand  may  be  guided  for,  ib. 
mark  is  sufficient,  ib. 

although  wrong  name,  ib. 
mistake,  if  by,  of  wrong  will  no  will,  ib. 
name  may  be  written  by  another,  ib. 

one  is  sufficient,  though  reference  to  all  sheets  as  signed,  ib. 
other  person  mentioned  in  the  statutes  who  may  sign  for  testator,  ih. 
place  of,  ih. 

sealing  is  not  sufficient,  ib. 
separate  sheets,  where,  ib. 
under  Statute  of  Frauds,  and  now,  ib. 
where  to  one  copy,  and  attestation  to  other,  no  will,  ib. 
witnesses  need  not  be  in  presence  of,  under  Statute  of  Frauds,  ib. 

"  executors,"  "  administrators,"  "  representatives," 
absolute  gift  by  bequest  to  A.,  his  executors,  &o.,  or  legal  personal  repre- 
sentatives, &c.,  1406 
where  there  are  no  other  controlling  words,  ib. 
appointment  under  power  to  executors  or  administrators  of  appointor,  ib. 
as  such,  executors  or  administrators  may  take  if  words  not  of  limitation,  ih. 
but  property  is  part  of  estate  of  their  testator  or  intestate,  ih. 
real  estate  so  given  is  personalty,  ib. 

to  A. ,  and  in  case  of  his  death,  to  his  executors  or  administrators,  ib. 
to  a  class  or  their  representatives,  ib. 
to  representatives  of  u  person,  ib. 
beneficially,  not  entitled,  under  words  "I  make  A.  my  sole  executor,"  1407 
beneficially,  where  executors  held  to  take,  ib. 

secus,  under  a  settlement  where  words  for  their  own  use  and  benefit,  ih. 
"  hereinafter  appointed  executors,"  gift  to  persons,  ib. 
life  estate  being  in  first  instance  limited  makes  no  difference  to  construc- 
tion, 1406 
next  of  kin,  when  they  benefit  by  gift  to  executors  or  administrators,  1406—7 
where  no  life  interest  preceding  gift  to  a  person  or  his  representatives,  1407 

"share  and  share  alike,"  ib. 
where  words  executors  and  administrators  are  not  words  of  limitation, 
1406—7 
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"executors,"  &c. — continued. 
next  personal  representatives,  as  meaning  nearest  of  kin,  1406 
representatives,  where  gift  to,   executors  and  administrators  primd  facie 
meant,  ih. 
may  mean  next  of  Icin,  1407 
Statute  of  Distributions,  bequest  to  representatives  as  if  payable  under,  ib. 
trust,  where  it  appears  that  gift  is  for  performance  of,  ib. 

"family," 
branches  of,  elder  or  younger,  construction  of,  1404 
children   are  primarily  meant   by,  in   reference   to   personalty,  sometimes 

realty,  1403 
heir  or  heirs  of  the  body,  frequently  meant  by,  in  devises  of  realty,  ib. 
next  of  kin,  sometimes  meant  by,  in  bequests  of  personalty,  ib. 
vague  and  uncertain,  too,  sometimes  to  give  effect  to,  ib. 

leaseholds  to  A.  for  ever,  hoping  he  wiU  continue  them  in  the  family,  ib. 
division  directed  between  daughters,  their  husbands  and  families,  ib. 
force  and  threats  to  prevent  person  making,  1271 
forgery,  Chancery  Division  may  decide  that  will  is  a,  ib. 
"grandchild"  and  "grandchildren  "  strictly  construed,  1376 
fraud,  parol,  evidence  is  admissible  to  show,  1301.     See  Parol  evidence,  infra. 

"  heirs," 

"  children  "  sometimes  meant,  by,  1374 

description,  where  conjoined  with  other  words  of,  1372 

right  heirs  male,  excludes  daughters  and  collaterals,  ib. 

right  heirs  of  the  name  of  A. ,  ib. 
eldest  heir  male  and  his  heirs  male  for  ever,  1373 
eldest  male  lineal  descendant,  refers  to  priority  of  line,  1372 
heir  of  A.  means  his  heir  apparent  at  testator's  death,  1373 
heir,  where  testator  speaks  of  A.  who  is  not  his  heir,  ib. 

where  local  law  prevails,  ib. 
legitimateheir  or  heirs,  gift  over  on  death  without  leaving  legitimate  child,  1372 
means  the  persons  entitled  by  law  to  succeed  to  real  estate,  1371 
mixed  realty  and  personalty,  word  may  mean  executors  and  administrators, 
1373 

or  next  of  kin  as  well  as  heir-at-law,  ib. 
"  next  or  right  heir,"  construction  of,  depends  upon  the  context,  ib. 

true  next  heir  male  held  to  be  meant,  ib. 

true  right  heir,  held  to  be  meant,  ib. 
of  testator  or  another,  devise  to,  vests  the  fee,  1371 
personal  estate  only,  where  gift  of,  1373 

context  may  show  next  of  kin  intended,  1373 — 4 

when  heir  takes,  he  does  so  as  persona  designata,  1373 

where  gift  by  way  of  substitution  or  succession,  ib. 

to  A.  and  failing  him  by  decease  before  me  to  his  heirs,  ib. 

to  persons  or  their  heirs,  ib. 

to  testator's  children,  or  their  heirs,  ib. 

to  the  heirs  and  assigns  of  A.  a  deceased  person,  ib. 

to  the  heirs  or  next  of  kin  of  A.  deceased,  ib. 

where  "  heir  "  or  "heirs  "  used  to  denote  succession,  1374 
sometimes  construed  to  mean  heirs  of  the  body,  1372 

clause  as  to  preference  of  elder  and  his  heirs,  ib. 

to  A.  and  his  heirs  if  he  has  a  child,  ib. 
time  of  ascertaining  class,  1374 

when  at  testator's  death,  ib. 

when  not  at  testator's  death,  ib. 
vest,  estates  are  construed  to,  at  earliest  possible  period,  1374—5 

heir  taking  express  limited  interest  makes  no  difference,  1375 

where  devise  to  heir-at-law  at  a  particular  time,  ib. 

where  heir  ascertained  on  event  after  testator's  death,  ib. 

where  limitation  to  heir-at-law  of  a  stranger,  ib. 

where  remainder  by  deed  to  right  heirs  of  A.  after  estate  tail,  ib. 
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"heirs  of  the  body," 
children,  sometimes  meant  by,  1374 
description  where  conjoined  with  words  of,  1372 

to  first  heir  male  of  a  particular  branch  of  a  family,  ib. 
to  right  heirs  male,  daughters  collaterals  cannot  take,  ib. 
to  right  heirs  of  a  particular  name,  ib. 
estate  tail  created  by  devise  to,  before  1  Tid.  c.  26,  1371 
heir  apparent,  where  intended  to  take,  1372 
"to  the  heirs  male  of  the  body  of  A. ,"  ib. 
heirs  male  of  the  body,  under  limitation  to,  they  take  although  not  heirs 

genei'al,  ib. 
heirs  female  through  heirs  female ;  this  is  not  necessary  where  limitation  is 
to  heirs  male  or  female  by  purchax,  ib. 
but  it  is  where  limitation  is  to  male  descendants,  ib. 
sometimes  mean  heirs,  ib. 
heirs  male  trace  descent  through  heii'S  male,  ib. 
issue,  not  equivalent  to,  1371 
issue,  where  used  in  sense  of,  ib. 
illegitimate  children.     See  Children,  siipra. 

implication  in,  gift  by, 

direction  to  pay  B.  in  aU  respects  as  A. ,  both  taking  life  estates,  with  re- 
mainder of  half  to  A.'s  children  only,  gift  to  B. 's  children  of  other  half 

implied,  1365—6 
distinct  properties  given  to  persons  for  life,  with  gift  over  on  "  their  "  deaths, 

effect  of  death  of  one,  1366 
erroneous  recital  of  person  being  entitled  to  interest  in  testator's  property 
does  not  give  it,  1365 

or  that  legacy  to  a  class  is  to  oiie.  of  the  class,  ih. 
erroneous  recital  or  reference  to  disposition  as  actually  made,  causes,  1364 

as  to  A.  being  his  heir,  A.  takes  as  heir,  ib. 

as  to  amount  of  legacy,  legatee  takes  full  amount,  ib. 
of  legacy  being  of  less  amount,  will  not  reduce  it,  1365 
heir  only  disinherited  by  devise  or  necessai-y  implication,  ib. 

"  to  A.  after  death  of  B.,"  no  gift  of  life  interest  to  B.,  unless  A.  is  heir 
and  there  is  no  residuary  devise,  ib. 
not  then  where  gift  is  to  heir  and  another  or  others,  ib. 
misstatement  of  contingent  gift  as  absolute  does  not  cause,  ib. 

devise  of  estate  for  lite  misstated  as  one  in  taU,  ib. 
next  of  kin,  gift  to,  after  death  of  B.  causes,  ib. 

unless  gift  is  lo  himself  and  another  or  others,  ib. 
one  of  two  estates,  devise  of  to  A.  for  life,  remainder  as  to  both  to  B.,  1366 

effect  of  general  residuary  devise,  ib. 
one  of  two  persons,  where  gift  of  income  to,  and  gift  over  of  corjtus  on  death 

of  both,  ib. 
particular  age,  gift  in  trust  for  A.  until  he  attains,  causes,  ib. 

interest  vests,  subject  to  being  divested,  ib. 

so  where  gift  to  stranger,  until  A.  attains  twenty-one,  ib. 

so  where  trust  for  A.   should  he  survive  B.,  should  he  not  nor  attain 
twenty-one,  over,  ib. 

two,  trust  for,  until  one  attains  twenty-five,  if  both  die  before  over,  ib. 
several  for  joint  lives,  where  income  given  to,  with  gift  over  of  capital  on 

death  of  survivor,  ib. 
some  part,  gift  of  to,  A.  no  gift  by  implication  of  remainder,  ib. 
infant  cannot  now  make  wills,  1264 

issue, 

all  descendants  meant  primd  facie,  1391 

"born  or  begotten  "  generally  extends  to  issue  born  after  date  of  will,  1381 
"  children"  and  "  issue  "  used,  context  shows  meaning,  1395 
die  "without  having,"   "in  default  of,"  "without"  issue  prior  to  1  Vict. 
0.  26,  ib. 
in  what  oases  chUd  or  children,  were  meant  by  word  issue,  1396—7.     Ses 
"  in  default  of  issue,"  or  "  such  issue,"  infra. 
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die  without,  he. — continued. 

contingency  coupled  with  these  words,  1396 
devisee  taking  fee  with  executory  devise  over,  ih. 
gift  over  on  death  without  issue  or  without  having  issue,  ib. 
indefinite  failure  of  issue  at  any  time,  such  words  meant  in  general,  ib. 
not  where  testator  referred  to  his  own  issue,  ib. 
prior  limitation  in  fee  cut  down  to  estate  tail,  ib. 
prior  limitation  for  life  enlarged  to  estate  tail,  lb. 
personal  estate  legatee  took  absolutely,  ib. 
die  "without  leaving  issue,""  leaving  no  issue,''  ib. 
indefinite  failure  of  issvie  as  to  realty,  ib. 
failure  at  the  death  as  to  personalty,  ib. 

gift  over  took  eflfect  if  no  issue  at  the  death,  ib. 

no  implied  gift  to  children  or  issiie  at  the  death,  1398 

nor  where  contingency  of  living  to  attain  a  particular  age,  ib. 
words  might  be  used  in  restricted  sense, 

meaning  no  issue  living  at  the  death,  1397 
1  Vict.  0.  26,  words  previously  importing  indefinite  failure  of  issue  construed 
to   mean  failure  in  lifetime  or  at  death,  unless  contrary  intention 
appears,  1398 
limitation  of  application  of  act,  ib. 
does  not  apply  where  gift  over  is  on  failure  of  "heirs  male  of  the 

body,"  1398—9 
dying  under  twenty-one,  1398 
where  previous  oases  authorities,  ib. 
"  or  "  where  read  "  and,"  ib. 
Conveyancing  Act,  1882,  45  &  46  Vict.  c.  39, 

where  person  is  entitled  in  fee  for  life  or  a  term  with,  in  default  of 
issue,  an  executory  devise  over,  that  is  defeated  on  any  issue  attain- 
ing twenty-one,  1399 
"  heirs  of  the  body  "  in  many  cases  has  the  same  efiect  as,  1391 
"  in  default  of  issue  "  or  "  such  issue,"  being  referable  to  named  objects, 
e.g.,  children,  &c. , 
personal  estate,  children,  &c. ,  generally  meant  where  gift  over  follows  gift 
to  children,  &c.,  1402 
where  primary  limitation  is  to  children  taking  immediate  vested  inte- 
rests, ib. 
where  construed  in  ordinary  sense  of  issue,  ib. 

to  let  in  children  who  would  not  otherwise  take,  ib. 
real  estate, 

"  as  aforesaid,"  effect  of  words,  1400 

estate  taken  by  children,  ib. 
class,  where  all  of,  intended  to  take,  but  some  only  enumerated,  and 
gift  over  in  failure  of  entire  class,  1401 — 2 
estate  tail,  where  given  to  let  in  issue,  1402 
where  life  estates  only  given  to  children,  ib. 

where  some  only  of,  intended  to  take,  but  gift  over  on  failure  of 
entire  class,  1401 
construction  generally  depends  upon  part  of  vrill  referred  to,  1400 
contingency,  where  devise  to  children  coupled  with,  1401 
power,  where  given  to  devisee  to  appoint  by  will  to  children,  1400 

children  mentioned  after  condition,  ib. 
referential  construction,  where  it  preva,ils,  1401 
default  of  leaving  issue,  ib. 
default  or  failure  of  issue,  ib. 

where  issue  construed  to  mean  others  than  children,  ib. 
succession,  where  language  shows  children  to  take  in,  1400 — 1 
without  "  having  had,"  where  without  "  leaving"  read  as,  1401 
joint  tenants  or  tenants  in  common,  where  gift  to  issue  and  in  default  a  gift 
over,  old  law  and  effect  of  1  Vict.  c.  26,  1393 
where  issue  take  an  estate  in  fee  as  tenants  in  common,  ib. 
where  limitation  to  issue  for  life  only,  1393 — 4 
where  power  of,  and  gift  in  default  of,  appointment,  1393 


INDEX.  1659 

WILLS — continued. 
issue — continued. 

joint  tenants,  &o.  —  continued. 
■where  remainder  in  default  of  appointment,  1393 — 4 
where  there  is  no  gift  over  iu  default  of  appointment,  ib. 
where  words  of  distribution  together  with  words  which  would  carry  an 
estate  in  fee,  1394 
fee  given  by  technical  words  or  by  implication,  ib. 
power  to  appoint  in  fee,  ib. 
where  words  used  pass  the  fee  without  words  of  limitation,  ib. 
Ufe  estate  to  A.,  remainder  to  his  issue,  estate  tail  in  A.,  1392 
limitation,  words  of,  superadded,  ib. 
limitation  in  fee,  ib. 
may  be  construed  in  strict  sense  in  one  part  of  will  and  in  the  sense  of  chil- 
dren in  another,  1395 
more  flexible  than  "heirs  of  the  body,"  1393 
personal  estate,  comprises  descendants  of  every  degree  as  regards,  1391 

descendants  take  generally  per  capita,  ib. 
personalty,  as  to,  not  always  construed  as  a  word  of  limitation  where  parent 

takes  life  estate,  1393 
personalty,  limitatioa  of,  to  class  and  their  issue  gives  absolute  interest,  1391 
real  estate,  as  to,  word  issue  is  in  general  a  word  of  limitation,  ib. 
to  A.  and  his  issue,  and  his  heirs,  ib. 

to  A.  and  his  issue  where  A.  has  issue  at  date  of  will,  1391 — 2 
to  A.  and  his  issue  where  A.  has  no  issue  at  date  of  will  (  Wild's  Case),  1391 
to  a  class  and  their  issue,  ib. 
where  an  estate  tail  not  created,  issue  comprises  descendants  of  every 

degree  as  regards,  ib. 
restricted  sense,  where  testator  intended  it  in,  1394 
issue  followed  by  words  "child "  or  "children,"  1395 
limitation  to  the  issue  male  of  A. ,  the  eldest  of  such  sons  to  be  preferred 

to  the  youngest,  1394 
proviso  that  child  or  children  should  attain  twenty-one,  1394 — 5 
referential  construction,  where  preceded  by  "  child  "  or  "  children,"  1395 
where  substituted  for  their  parent,  ib. 
to  A.  and  after  his  death  to  his  children,  limitation  to,  1392 
to  A.  and  his  issue  living  at  his  death,  and  for  want  of  such  issue  over, 

limitation  to,  ib. 
Wild's  case,  question  as  to  construction  in,  1391 — 2 
1  Vict.  c.  26,  effect  of,  1394 
joint  tenant  as  to.     See  Testamentary  power,  in/ra. 
joint  will  valid,  1267 

latent  ambiguities.     See  Parol  evidence,  infra. 
legacies.     See  I.  that  head. 

lex  loci  or  lex  domicilii  when  regulated  by, 
construction  of  will  according  to  foreign  law,  1260 

technical  terms  in  foreign  will,  1260—  1 
foreign  wiUs,  admitting  to  probate,  1261 

where  disposing  of  property  in  foreign  country  only,  ib. 
intestacy,  distribution  incases  of,  1258 
nature  of  property,  when  uncertain,  ib. 
personal  estate,  wiUs  of,  regulated  by  lex  domicilii,  ib. 

probate  of  such  wills,  ib. 
power,  will  of  personal  estate  under,  ib. 
real  estate,  including  leaseholds,  wills  of,  regulated  by  lex  loci,  ib. 

leaseholds  impressed  with  trust  for  sale,  ■W. 
24  &  25  Vict.  c.  114, 

British  subject,  will  made  abroad  by,  1259 

British  subject,  will  made  in  United  Kingdom  by,  ib. 

change  of  domicU  not  to  invalidate  wUls,  ib. 

extention  of  act,  ib. 

foreigner,  will  of,  executed  iu  foreign  country,  ib. 
Jfatwalization  Act,  1870,  as  to,  ib. 

personal  estate,  wills  of,  how  affected,  ib. 
where  naturalized,  ib. 
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lex  loci,  &c. — continued. 
24&25  Vict.  0.  121, 
British  subject,  dying  in  foreign  country,  domicil  of,  1259 
consuls  of  foreign  states,  administration  by,  ib. 
foreigners  dying  in  United  Kingdom,  domicil  of,  ih. 
naturalized  foreigners,  act  does  not  apply  to,  ib, 
lunatics.     See  Testamentary  Powek,  infra. 

married  woman  as  to  wills  by.     See  Tbstamentaby  Powee,  infra. 
mistake  and  ambiguity  iu  objects  or  names, 
description  applicable  to  two  persons,  1311 
description  or  name,  mistake  as  to,  or  omission  of,  ib. 
dead,  living  person  stated  to  be,  ib. 
-description  has  generally  prevailed  over  name,  1312 
person  not  named  but  described,  ib. 
to  any  person  the  testator's  daughter  might  marry,  1313 
"  to  M.  F.  now  living  in  France  with  her  uncle,"  1312 
"  to  my  housekeeper,  A.  B.,"  ib. 
to  my  step-daughter,  1313 
"  to  my  wife  Sarah,"  ib. 

to  A.  B.  so  long  as  she  shall  be  my  widow,  ib. 
where  person  erroneously  thought  to  be  a  wife,  ib. 
where  name  is  part  of  the  description,  1311 

where  one  of   two   clearly    intended,   but    description  inapplicable  to 
either,  1313 
number  oi  class  named,  mistake  as  to,  ib. 

gift  to  six  grand-children,  five  only  named,  but  one  named  twice,  1312 

to  four  children  of  deceased  sou  A.,  five  living  at  date  of  will,  1313 
where  further  description  added,  1314 

where  number  agrees  with  that  at  date  of  wiU,  after-born  children  are 
excluded,  1313—4 
chUd  en  ventre  sa  mire  at  date  of  will  excluded,  1314 
omission  of  one  name,  1311 
sex,  mistake  as  to,  1313 
bequest  to  four  sons  of  A. ,  he  having  three  sons  and  a  daughter,  ib. 

mistake  and  ambiguity  in  subject-matter, 

advance  stated  as  having  been  greater  than  it  was,  1311 
amount  of  his  property,  where  testator  is  mistaken  as  to,  1310 

amount  due  to  estate  erroneously  stated,  1311 

bequest  by  codicil  on  assumption  of  devise  by  will  being  void,  1310 
testator  supposing  his  income  was  greater  than  it  was,  ib. 

debt  stated  as  being  more  than  it  is,  1310 — 1 
county,  mistake  as  to,  1307 
distinct  interests  in  same  property,  where  testator  has,  1310 

where  property  answering  in  interest  to  description ,  ib. 
"  farm,"  "  farm-house,"  1307 

number  of  parcels,  where  greater  pass  than  mentioned,  1309 
occupancy,  mistake  as  to,  or  in  connection  with, 

"all  those  my  lands  at  W.  farm,  in  the  occupation  of  A.,"  1307 

distinction  as  to  cases  of,  ib. 

"let  to  A.  and  others,"  1308 

messuages  in  which  A.  lives,  ib. 

"  my  farm  called  W.  in  the  occupation  of  A.,"  1307 

property,  brewery,  &c.,  1308 

where  acreage  wrongly  estimated,  1307 

where  "farm  "  not  specifically  mentioned,  ib 

where  further  lands  purchased  after  estate  has  become  known  by  name, 
1308 
parish,  lands  in  a  particular,  ib. 
part  only,  description  erroueous  in,  1307 
personal  estate  and  real  estate,  principles  applicable  to,  similar  as  to,  1310 

"  Consols  "  pass  3  per  cents.,  if  no  Consols,  ib. 

"  railway"  shares,  may  pass  railway  stock,  ib. 
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mistake  and  ambiguity  in  subject-matter — continued. 
reference,  mistake  in,  will  be  corrected,  1309 
several  terms  of  description,  all  may  be  material,  1308 

lands  at  A.  held  of  B.  in  the  occupation  of  C,  ib. 

lands  at  A.  subject  to  mortgage,  ib, 

lauds  at,  or  within,  D.  in  the  occupation  of  J. ,  ib. 

lauds  situate  at  G.  in  the  occupation  of  S. ,  1309 

messuages  at,  in  or  near  A.  and  purchased  of  B.,  1308 

where  A.  B.  C.  and  D.  lands  held  under  one  lease,  and  A.  B.  and  C. 
lands  devised,  1309 

where  estate  situate  in  two  localities  and  one  only  named,  iJ>. 

where  lands  in  two  hamlets  purchased  of  A.  and  lands  in  one  devised,  ib. 

where  testator  habitually  described  property  as  in  his  will,  ib. 
enure,  misdescription  of,  generally  immaterial,  ib. 

unless  other  property  exactly  answering  description,  1308 
words  in  general  construed  according  to  their  ordinary  meaning,  1307 

mortgagees  and  trustees,  devises  by, 
beneficial  interest  passes  by  gift  of  "mortgages,''  "securities  for  money,'' 
or  similar  expressions,  1353 
and  formerly  the  legal  estate  as  well,  1353—4 
Conveyancing  Act,  1881,  as  to,  744 
general  devise  formerly  passed  trust  and  mortgaged  estates,  1352 

unless  contrary  intention  could  be  collected,  1352 — 3 
.      presumption  arising  could  be  rebutted,  1353 
property  devised  subjected  to  debts,  &c. ,  ib. 
devised  in  trust  for  charity,  ib. 
devised  to  numerous  and  unascertained  class,  ib. 
devised  to  persons  as  tenants  in  common,  ib. 
limited  over,  &c.,  ib. 
upon  trust  for  sale,  ib. 
legal  estate  only  passed  by  devise,  ib. 

unless  mortgagee  was  in   possession  and  conceived  himself  to   be  the 
owner,  ib. 
or  there  had  been  a  foreclosure,  tJ. 
owner  in  fee,  lessor  and  mortgagee  of  lessee,  devise  by,  1354 
"securities  for  money,"  gift  of,  will  not  pass  estate  contracted  to  be  sold,  ib. 
"  use  and  benefit  "  or  similar  words  in  devise  did  not  prevent  trust  and 
mortgaged  estates  from  passing,  1353 
"nephews  "  and  "grand-nephews,"  &o.,  construed  strictly,  1376 
devise  to  my  nephew  A.  B. ,  testator  and  his  wife  having  nephews  both  of 

that  name,  ib. 
half-brothers  and  half-sisters  include  children  of,  ib. 
nephews  and  nieces  "  on  both  sides,"  bequest  to,  ib. 
testator  referring  to  grand-niece  as  a  niece,  ib. 
testatrix  making  specific  bequest  to  husband's  niece  describing  her  as  her 

niece,  ib. 
wife's  grand-niece  entitled  under  husband's  will,  he  having  none,  ib. 

"next  of  kin," 

class,  time  of  ascertaining.     See  that  head,  supra. 
direction  that  certain  persons  shall  not  share  as,  1404 
ex  parte  pMernd  or  maternd,  bequest  to,  ib. 
heirship,  by  way  of,  in  devises  of  realty,  means  heir,  ib. 
husband  and  wife  cannot  take  when  gift  is  to,  as  under  an  intestacy,  or 
according  to  the  statute,  ib. 
wife  entitled  where  gift  to  persons  who  would  be  entitled  under  the 
statute,  ib. 
seciiyS  as  to  a  husband,  ib, 
in  the  male  line,  ib. 

legally  entitled  or  as  they  would  be  entitled  under  the  statute,  where  gift  to, 
ib. 
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"next  of  Tan"— continued. 
Dearest  of  kin,  or  nearest  blood  relations,  take  under  gift  to,  1404 
express  reference  to  statute  necessary  for  different  construction,  ib. 
next  of  kin  in  Hood,  ib. 
realty,  wliere  devised  to,  if  no  reference  to  statute  they  take  as  joint  tenants, 
ib. 
where  such  reference,  as  tenants  in  common,  ib. 
how  under  a  settlement,  ib. 
nuncupative  wills,  1276 
exempt  from  operation  of  1  Vict.  c.  26,  ib. 
as  to  mariners,  seamen,  soldiers,  ib. 
"  offspring,"  1409 
children  intended,  context  may  show,  ih. 
issue,  gift  to  offspring  is  primd  faciti  gift  to,  ib. 
lawful  offspring,  gift  to  A.  and  his,  ib. 
option  to  third  person  to  decide  if  paper  is  a  will,  1267 
"  or  "  read  "  and,"  1316—7 

parol  evidence, 

construction  of   words  parol  evidence  inadmissible  to  rebut  presumption 

arising  from,  1302 
execution  of  will  on  a  day  other  than  that  stated,  parol  evidence  is  admis- 
sible, 1301 
fraud,  is  admissible  to  show  also,  ib. 
intention  as  to  disposition  of  property  after  testator's  death,  parol  evidence 

admissible  to  show,  1300 
intention,  generally  inadmissible  as  to,  1301 
unless  there  is  latent  ambiguity,  infra,  ib. 
devise  to  A.  instead  of  to  B. ,  ib. 

to  dispose  of  lands  in  county  other  than  that  mentioned,  ib. 
to  release  debt  due  from  executor,  ib. 
to  republish  a  different  will,  ib. 

unintentional  omission  of  one  county  or  one  species  of  property,  ib. 
where  important  words  omitted,  1301 — 2 
where  words  are  inserted  contrary  to  intention,  1302 
mistake  as  to  revoking  and  confirming  codicils,  admissible  to  show,  1301 
of  surrounding  circumstances,  is  admissible,  1304 
declarations  of  testator  may  be  included  iu,  1305 

intention,  not  received  as  evidence  of,  ib. 
interpret  his  language,  sometimes  admitted  in  order  to,  ib. 
meaning  of  words  used,  admissible  to  show,  iJ>. 
as  to  after-purchased  lands,  ib. 
house  testator  lives  in,  which  he  purchased  or  is  iu  the  occupation  of 

A.,  ib. 
messuages,  &c.,  and  premises  thereunto  belonging,  with  appurtenances, 
1305—6 
names,  where  testator  has  habitually  used  particular,  1306 
"I.  X.  X.,"  bequest  of,  ib.  , 

shares,  where  described  as  money,  ib. 
words  iu  ordinary  use,  ib. 

but  context  showing  special  sense,  ib. 
onus  of  showing  righteousness  of  transaction,  1301 

where  persons  are  instrumental  iu  preparing,  and  take  benefits  under  will,  ib. 
parcel  of  property  devised  admissible  to  show  what  is  or  is  not,  1302 
patent  and  latent  ambiguities, 

blank  as  to  subject-matter  or  object,  inadmissible  as  to,  1303 

blanks  for  christian  names  may  be  explained,  1302 

description  of  legatee  where  correct,  and  same  name  mentioned  again 

without  description,  1304 
description,  where  no  person  answering,  generally  inadmissible,  ib. 
description,  where  one  person  answers,  inadmissible  to  show  that  another 

was  intended,  ib. 
latent  ambiguity  generally  admissible  to  explain,  1302 
declarations  of  testator,  when  admissible,  effect  of,  1304 
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latent  ambigiuty,  nature  of,  1303 

A.,  the  grandson  of  B.,  where  two  such  grandsons,  1303 — 4 

A. ,  my  brother,  and  B.,  my  brother's  son,  where  several  brothers  with 

sons  named  B. ,  1 304 
description  applicable  partly  to  one  and  partly  to  another,  ib. 
devise  of  manor  of  D.,  there  being  two  manors  of  D.,  1303 
nephew  A.  B. ,  where  husband  and  wife  both  had,  ib. 
second  cousin  A.  B. ,  where  no  second  cousin,  ib. 
two  children  of  A. ,  where  two  by  eacli  of  two  wives,  ib 
two  or  more  answering  description,  ib. 
patent,  parol  evidence  generally  inadmissible  to  explain,  1302 — 3 
rule  as  to,  not  universally  applicable,  1302 
reading  will  over  to  testator,  effect  of,  1300—1 
where  part  inserted  without  instructions,  ib. 
rebutted,  may  be,  by  similar  evidence,  1301 

declarations  of  testator,  ib. 
representations,  admissible  as  to  fraudulent,  ib. 
pencil,  written  in,  1266 — 7 
power  in  pursuance  of,  1262 
probate.     See  Testamentary  Foem,  infra. 
rejecting  words  in, 

particular  words  inconsistent  with  clear  provisions  rejected,  1315 
"  aforesaid,"  where  none  previously  mentioned,  ib. 
loiig  term,  words  giving,  inconsistent  with  life  estate,  ib. 
"  to  A.  and  his  heirs  for  their  lives,"  ib. 

"relations," 
blood  relations  only,  where  held  entitled,  1408 
by  blood  or  marriage,  include  those  married  to  relations,  0. 
class,  when  ascertained,  ib. 
deserving  or  poor,  gift  to,  ib. 

but  gift  to  poor  relations  may  be  charitable,  ib. 
gift  to,  even  of  real  estate,  construed  to  mean  gift  to  next  of  kin,  according 
to  the  statute,  1407 

rule  qualified  where  particular  relations  mentioned,  ib. 

Statute  of  Distributions,  operation  of,  ib. 
near  relations,  construed  as  relations,  1408 
nearest  relations,  construed  as  nearest  of  kin,  ib. 
next  relations,  as  sisters,  nephews  and  nieces,  construction  of,  ib. 
per  capita  as  joint  tenants,  they  generally  take,  1407 — 8 

per  stirpes  where  "  share  and  share  alike,  as  the  law  directs,"  1408 
power  to  select  relations,  no  selection  made,  ib. 

republication  of, 

attesting  witness,  where  gift  by  will  inoperative  by  reason  of  legatee  being, 

1287 
confirmation  of  will  by  codicil  confirms  all  previous  codicils,  ib. 

where  intervening  unexecuted  papers,  ib. 

where  intervening  wiU  revoking  prior  dispositions,  ib. 

where  mistake  in  reference,  ib. 
constructive  republication  by  codicil  under  old  law,  effect  of,  1286 

where  a  legacy  had  been  revoked  or  satisfied,  ib. 

where  intended  to  operate  only  ou  lands  comprised  in  will,  ib. 

where  legatee  died  and  another  answered  by  name  to  his  description,  ib. 

where  wiU  made  under  power  extinguished,  and  afterwards  new  power 
created,  ib. 
express  republication  of  wiUs  of  freeholds  under  old  law,  ib. 
1  Vict.  0.  26,  win  deemed  to  have  been  made  at  time  of  re-execution, 

republication,  or  revival,  1287 

repugnancy  in, 
absolute  devise  not  affected  if  there  is  other  property  to  satisfy  later  devise 

1299 
absolute  estate  sometimes  reduced  to  life  estate,  ib. 
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clear  specific  gift,  not  affected  by  general  one,  1299 
construction  of  ambiguous  words,  ib. 
estate  if  given  to  two,  they  take  jointly,  iJi, 
secus,  if  tbing  given  indivisible,  ib. 
effect  given  to  every  part  if  possible,  ib. 
last  of  two  repugnant  clauses  prevails,  ib. 
reference,  inaccurate,  is  immaterial,  1299 — 300 
remainder,  where  absolute  estate  cut  down  to  a,  1299 
restrictive  of  absolute  enjoyment,  where  gift  over,  following  absolute  gift, 

1300 
subsequent  inconsistent  direction  as  to  time  of  payment  rejected,  ib, 
whole,  where  given  to  A.  and  part  to  B. ,  1299 
wife  and  husband,  where  same  estate  devised  to,  separately,  ib. 
wife,  gift  to,  and  afterwards  to  residuary  legatee,  ib. 
residue  personal,  residuary  or  general  bequest, 
comprises  all  personal  estate  not  effectually  disposed  of,  1363 
exception  out  of  residue  given,  but  lapsing,  ib. 
income  of  fund  contingently  given,  when  it  falls  into  residue,  ib. 
specific  bequests  failing  through  conversion  of  subject-matter,  ib. 
death,  generally  passed  property  at,  1362 
debts,  where  personalty  given  to  A.  subject  to  ijayment  of  debts,  but  there 

is  no  residuary  gift,  ib. 
failing,  does  not  again  become  subject  to  residuary  gift,  1363 
next  of  kin  take  benefit  of  bequests  failing,  1364 

legatee,  whose  legacy  is  revoked,  when  one  of  the  next  of  kin,  ib. 
particular  and  general,  ib. 

fund  given  subject  to  legacy  which  faUs,  ib. 
primary  fund  for  payment  of  costs  of  administration,  though  it  lapses,  1362 
where  costs  are  incurred  in  ascertaining  persons  or  classes  entitled,  1363 
where  share  of  residue  lapses,  1362 — 3 
share  of  residue  to  fall  into  residue,  direction  is  nugatory,  1363 
exception  to  this  rule,  share  of  one  dying,  &c.,  may  fall  into  residue, 
1363—4 
where  intention  is  clear  that  part  of  residue  failing  shall  become  subject  to 

trusts  of  residue,  1363 
words  which  will  give  residue,  1362 
residue  real,  residuary  or  general  devise, 
copyholds, 
surrendered,  copyholds  could  not  formerly  be  devised,  unless,  1360 
55  Geo.  3,  c.  1  &  2,  dispensed  with  surrender,  ib. 
legal  interest  passed  under  general  devise,  ib. 
1  Vict.  c.  26,  copyholds  pass  under  general  devise,  ib. 
freehold  or  personal  property,  devise  of,  passes  copyholds,  ib. 
leaseholds, 
formerly  would  not  pass  under  general  devise  of  lands,  tenements,  here- 
ditaments, or  estates,  ib. 
unless  words  of  limitation  applicable  to  personalty,  ib. 
freeholds  and  leaseholds  let  together,  ib. 
freeholds  at  a  particular  place  devised  and  none  there,  1361 
leaseholds  for  lives,  ib. 
leaseholds  used  as  part  of  freeholds,  1360 — 1 
specific  quantity  devised,  1361 
legatee  electing  to  take  leaseholds  takes  cum  onere,  ib. 
1  Vict.  c.  26,  leaseholds  pass  where  they  would  have  previously  passed  if 
testator  had  no  freeholds  which  could  be  described  by  devise,  ib. 
unless  contrary  intention,  ib. 
at  or  near  specified  places,  devise  of  lands,  &c.,  ib. 
no  residuary  devise,  effect  of  there  being,  ib. 
where  devise  in  strict  settlement,  ib. 
where  real  estates  (except  A.)  devised,  and  A.  and  personal  est.ite 

devised  and  bequeathed  together,  1361 — 2 
where  word  "freehold"  used,  1361 
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residuary  real,  or  residuary  general  devise — continued. 
freebolds, 
heir  entitled  on  failure  of,  1360 

to  whatever  fails  and  does  not  pass  under,  ib. 
prior  to  1  Vict.  o.  26  passed  only  property  at  date  of  will,  1358 
did  not  pass  property  devised  but  lapsing,  ib. 
passed  all  that  was  only  partially  disposed  of,  ib. 
intermediate  rents  of  lauds  to  vest  infutwo,  ib. 
reversionary  and  contingent  interests,  ib. 
reversions  and  remainders  of  testator,  1359 

though  limitations  apparently  inapplicable,  ib. 
surplus  of  lands  devised  for  payment  of  debts,  1358 
where  executory  devise  of  residue  of  mixed  real  and  personal  estate, 
1358—9 
restricted  to  particular  property,  1360 
specifio,  was  and  is,  1359 
1  Vict.  c.  26,  effect  of,  ib. 

includes  estates  devise  lapsing  or  not  taking  effect,  ib. 

includes  real  estate  where  appointment  of,  fails,  unless  contrary  intention 

appears,  1359 — 60 
need  not  be  precise  or  defined,  1 359 
specifio  is,  ib. 
will  speaks  from  death,  ib. 

revival  of, 

codicil  to  revive  must  show  intention  to  do  so  ,1286 

mere  annexation  of  codicil  insufficient,  ib. 

mere  reference  to  revoked  will  insufficient,  ib. 
destroyed  will,  no  revival  of,  if  testator  knew  of  destruction,  ib. 
destruction  of  revoking  will,  effect  of,  formerly,  1285 
partial  revocation  then  total  revocation,  effect  of  revival  on,  1285 — 6 
re-execution  necessary  under  1  Vict.  i;.  26,  to  revive  revoked  wiU,  1285 
revocation  of  revoking  will  formerly  revived  first,  ib. 
two  inconsistent  wills  and  subsequent  codicil,  1286 

revocation  of, 

alteration  of  circumstances,  no  wiU  revoked  by,  1277 
burning,  tearing,  or  otherwise  destroying, 
attempt  insufficient,  1281 

by  another,  must  be,  in  testator's  presence,  1280 — 1 
cancelled  under  erroneous  impression,  where  wiU  is,  1282 
codicil,  how  affected  by  presumption  as  to  wiU,  ib. 
codicil  reviving  will,  where  destroyed,  ib. 
codicil,  where  signature  to  will  cut  off,  1283 
crossing  out  testator's  signature,  1281 
custody  of  another,  presumption  where  wiU  traced  to,  1282 
cutting  is  included  in  tearing,  1281 
declarations  of  testator  made  after  will,  1282 
dependent  relative  revocation,  application  of  principle  of,  ib. 

legatee's  name  erased,  ib. 

will  cancelled  under  erroneous  impression,  ib. 
draft  or  copy  of  lost  will,  probate  granted  of,  ib. 
duplicate  wills  and  one  destroyed,  1283 
insane,  where  testator  becomes  after  execution  of  wiU,  1282 
intent  to  revoke,  is  necessary,  1280 — 1 
mutilations  and  alterations,  presumption  as  to,  1281 
"otherwise  destroying,"  meaning  of,  ib. 
parol  evidence  of  intention  that  duly  executed  paper  should  operate  as  a 

win  admissible,  1282 
partial  tearing,  insufficient  if  testator  changes  his  mind,  1281 
particular  part,  cutting  or  tearing  out,  ib. 
possession  of  testator,  presumption  where  will  traced  to,  1282 

what  must  be  proved  to  the  court,  ib. 
presumption  of  revocation,  how  rebutted  and  supported,  ib. 
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revocation  of — nontinued. 
burning,  tearing,  or  otherwise  destroying — continued. 

signature  and  attestation  torn  oif,  presumption  arising  when,  1281 

signature  cut  out,  but  gummed  into  its  place,  ib. 

signatures  or  seal,  tearing  or  cutting  off,  generally  a  total  revocation,  ih, 

"  this  is  revoked,"  effect  of  writing,  1281 — 2 

understanding  his  act,  testator  must  be  capable  of,  1281 

use  or  accident,  evidence  as  to,  ih. 

verbal  and  written  declarations,  admissibility  of,  1282 

wUl,  revocation  of,  generally  revocation  of  all  testamentary  instruments, 

1283 
marriage, 
always  revokes  wills,  now,  1277 

except  certain  wills  under  powers,  ib. 
husband's  will  revoked  by,  and  birth  of  child,  before  1  Vict.  c.  26,  ib. 
wife's  will  revoked  by  before  1  Vict.  u.  26,  ib. 
subsequent  conveyance  and  alteration  of  estate,  old  law  and  1  Vict.  c.  26, 

s.  23,  ih. 
bankruptcy,  surplus  not  wanted  for  creditors  went  to  devisee,  1278 
copyholds,  wUl  of,  is  not  revoked  by  subsequent  voluntary  covenant  to 

surrender,  ih. 
equitable  estate,  where  clothed  with  legal  estate  no  revocation,  ih. 
limitation  creating  a  new  estate  was  a  revocation,  ih. 
now,  no  revocation  as  to  estate  of  testator  at  his  death,  ih. 
same  estate  necessary  at  will  and  death,  formerly,  1277 

copyholds,  secus  as  to,  ih. 

partitioned  or  mortgaged  estate,  secus  as  to,  1277 — 8 
subsequent  invalid  deed  does  not  revoke  disposition  of  property  in  will,  1278 
subsequent  voluntary  settlement,  devise  of  estate  revoked  is  by,  ib. 
trust  for  sale  and  payment  of  debts,  ib. 
subsequent  inconsistent  will  or  codicil, 
all  dispositions  given  effect  to,  if  possible,  1279 
all  personalty,  bequest  of  revokes  specific  legacy,  ih. 

secim,  general  legacy  charged  on  land,  ib. 
all  real  estate,  devise  of,  revokes  specific  devise,  1280 
ambiguity  on  face  of,  external  evidence  may  be  resorted  to,  1279 
appointments,  where  two,  revocation  of  one  is  not  of  the  other,  1280 

guardian  and  trustee  or  executor,  ib. 
execution  of  revoking  instrument  must  now  be  same  as  of  will,  1278 
express  declaration,  revocation  may  be  by,  ih. 

general  clause  of  revocation  revokes  testamentary  appointment,  1279 
gift  of  property  previously  disposed  of,  ib. 
inconsistent  disposition  is  a  revocation,  ih. 

expression  of  mere  intention  not  sufficient,  ib. 
intention  to  revoke  must  be  clear,  1279 — 80 

intention  to  revoke,  where  clear,  slight  inaccuracies  unimportant,  1280 
last  will,  will  purporting  to  be,  1279 
life  estate,  devise  of,  not  revoked  by  general  devise,  1280 
mistake,  revocation  founded  on,  ih. 

where  as  to  effect  in  law,  ih. 
only  wUl,  subsequent  wiU  purporting  to  be,  1279 
residue  of  particular  fund,  gift  of,  and  of  general  residue,  1280 
same  words  generally  construed  alike,  ih. 
specific  devise,  not  revoked  by  devise  not  referring  to,  1279 
Statute  of  Frauds,  as  to,  1278 
uses,  where  two  estates  devised  to  same,  1280 
variation  or  partial  revocation  only  to  the  extent  which  is  necessary  to 

give  effect  to  subsequent  will  or  codicil,  1279 
valuable  consideration,  where  will  made  for, 

marriage,  parol  agreement  as  to  will,  in  consideration  of,  1283 

not  revocable  in  equity,  ih. 

representations  that  a  person  will  take  benefit  under,  ih. 

if  verbal  not  binding  under  Statute  of  Frauds,  ib. 
selection,  right  of  such  parts  as  legatee  chooses,  he  may  take  whole,  1297 
several  papers  or  documents  constitiiting.     See  Testamentary  Form,  infra. 
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eldest  son,  bequest  to  A.  for  life,  and  at  her  death  to  her,  1385 

first  or  eldest  excepted,  fourth  becomiag  an  only  son,  takes,  ib. 

limitation  to  A.  and  his  heirs  except  an,  ib. 

may  talte  under  limitation  to  second,  &o. ,  and  every  other  son,  ib. 
estate  tail,  when  word  "son"  may  create,  1390 

eldest  son,  and  his  eldest  son,  in  infinitv/m,  devise  to,  ib. 

name  of  M.,  limitation  to  eldest  son  taking,  ib. 

nomen  collectivum,  where  word  son  used  as,  ib. 

persona  designaia,  devise  to  individual  as,  does  not  create  estate  tail,  ib. 
devise  to  living  son  and  his  son  creates  an  estate  tail,  ib. 
grandson,  at  date  of  will  not  comprised  by  reference  to  those  "born  in  my 

lifetime,"  1383 
particular  son,  gift  simpliciier  to,  1385 

where  no  person  answering  description  at  testator's  death,  ib. 

speak  from  what  time,  under  old  law, 
date  from  in  general,  1288 
objects  this  rule  applies  to,  ib. 

child  of  which  wife  enceiide  means  at  date,  ii. 

husband  of  devisee,  remainder  to,  ib. 

servants,  where  gift  to,  ib. 

wife  of  A.  in  case  she  should  survive  him  and  his  children,  where  bequest 
to,  ib. 

wife  of  testator  or  another,  where  gift  to,  ib. 
personal  and  leasehold  estate  bequeathed  generally  from  death,  ib. 

where  lease  renewable,  ib. 

where  leasehold  property  bequeathed  surrendered  and  re-acqviired,  ib. 
real  estate  and  copyholds,  as  to,  from  date,  ib. 

except  as  to  copyholds  acquired  before  surrender  to  use  of  will,  ib. 
speak  as  to  objects,  law  not  affected  by  1  Vict.  c.  26,  s.  24,  1290 
this  section  does  not  apply  to  objects,  ib. 

speak  as  to  property,  from  death  in  general  under  1  Vict.  o.  26, 
appurtenances,  when  house  devised  with,  1289 
death,  as  to  real  and  personal  estate  from,  ib. 

even  where  property  disposed  of  in  general  terms,  ib. 

where  trusts  more  applicable  to  personalty,  ib. 
disposition  of  property  necessary,  ib. 

trust  to  block  \ip  rooms  inoperative,  ib. 
intention  where  shown  to  limit  will  to  existing  property,  1290 

"  now  "  and  "  should  be  "  effect  of,  ib. 

property  "  of  which  I  am  seised  "  includes  after-acquired  property,  ib. 
moiety,  where  one  owned  at  date  of  will,  and  other  moiety  acquired,  1289 
"  my  cottage  and  all  my  land  at  S."  where  devise  of,  ib. 
particular  property,  question  as  to,  ib. 

particular  source,  where  property  iDequeathed  as  derived  from,  ib. 
personalty,  where  bequest  of,  and  testator  had  lease  in  freehold  of  his  own, 

1290 
preference  shares,  where  specific  bequest  of,  1289 
release  of  all  moneys  due,  covers  advances  after  will,  1290 
reversion  of  leaseholds,  where  purchased,  1289 — 90 
substitution  or  addition,  property  in,  1289 

where  merely  directed  to  be  purchased,  ib. 

substitutionary  devises  and  bequests, 
children  or  grandchildren,  where  gift  to,  1356 

children,  where  gift  to,  "or  such  as  may  be  then  surviving  or  their  heirs,"  ib. 
issue  taking  as  a  class,  take  per  capita,  ib. 
and  generally  as  joint  tenants,  ib. 
where  as  tenants  in  common,  ib. 
original  or  substitutionary,  whether  gifts  are,  1357 
parent,  issue  need  not  survive,  where  gift  original,  ib. 
unless  language  to  the  contrary,  sed  qu. ,  ib. 
secus  where  gift  substitutionary,  ib. 
W.— VOL.  II.  5  p 
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Bubstitutionary  devises  and  bequests — continued. 
parent  must  have  been  alive  at  date  of  will  where  issue  substituted  for  him, 
1354-5 
secus,  where  contrary  intention  can  be  inferred,  1355 

as  where  testator  aware  of  his  death,  ib. 
secus,  where  distinct  original  gift  to  the  issue,  ib, 

where  bequest  to  persons  individually,  ib.  .„ 

prior  interest  with  gift  over  to  class,  and  to  issue  of  deceased  members,  liioo 
settlement,  limitations  under,  compared  with,  1355 — 6 
settlement,  where  direction  as  to,  of  shares  of  females,  1356 
vested,  gift  to  issue  is,  and  not  contingent  upon  their  surviving  tenant  tor 
life,  1356—7 
snpplying  words  in, 
ambiguity,  words  not  supplied  where  there  is  no,  1315 
christian  name  only,  where  legatee  described  by,  ib. 
numerically,  where  clauses  of  will  arranged,  ib. 
omission  clear,  words  omitted,  sometimes  supplied,  1314 
"  after  her  death,"  ib. 
"  dying  under  twenty-one,"  ib. 
gift  to  children  of  legatee,  1314 — 5 
"  leaving,"  before  issue,  1314 
limitation  to  "  first "  son,  1315 
"to  A."  after  "further,"  ib. 
"without  leaving  any  child,"  1314 
words  of  inheritance,  1315 
proviso,  where  referred  to  in  each  of  three  devises,  ib. 
testamentary  form, 
alteration,  if  unattested,  is  inoperative,  1269 
blanks,  will  is  valid  although  it  has,  1267 

codicil  referring  to  and  conhrmiug  will,  confirms  attested  codicils,  1269 
codicil,  where  invalid  will  incorporated  with,  1267 
contingent,  will  may  be,  ib. 

evidence  where  contingency  does  not  happen,  ib. 
execution  of  wiU  made  before  journey,  ib. 
joint  wOl  by  husband  and  wife,  ib. 
deed,  agreement,  letter,  &c. ,  document  in  form  of,  may  be  a  will,  ib. 
dispositions  must  only  take  effect  after  death  and  be  revocable,  ib. 
joint  will  valid,  ib. 

probate,  when  granted,  ib. 
option  may  be  given  to  third  person  to  decide  as  to  paper  being  a  wiU,  1267 
pencil,  will  may  be  written  wholly  or  partly  in,  1266 

but  the  words  in  pencil  may  be  deliberative  only,  1267 
probate, 
grant  of, 
effect  and  construction  of  instrument,  1271 
efiect  of,  as  to  personalty,  ib. 
effect  of,  as  to  realty,  ib. 
original  will  may  be  looked  at,  ib. 
heir,  decree  without  prejudice  to  rights  of,  ib. 
heir,  remedy  of,  ib. 

instructions  for  will,  where  testator  remembers  having  given,  1270 
Judicature.  Acts  Ao  not  &Sect  the  jurisdiction  of  the  court  of  probate  in 

non-contentious  matters,  1271 
lost  wUIs  may  be  proved  by  secondary  evidence,  1270 
declarations  of  testator,  ib. 
incomplete  proof,  probate  of  what  is  proved,  ib. 
single  witness  sufficient,  ib. 
power,  where  wiU  is  under  power,  1271 

reading  by  or  to  testator  of  sound  mind,  generally  conclusive,  1270 
real  estate,  will  relating  wholly  to,  ib. 
after  citation  of  heir  and  other  parties  interested,  probate  has  some  effect 

with  reference  to  realty  as  to  personalty,  1271 
where  converted,  1271 
Tvhere  oifeme  covert  under  power,  1270 
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testamentary  form — continued. 
probate — continued. 
residuary  clause,  where  testator  did  not  approve,  1270 
revocation  of,  1271 

rules  as  to,  what  is  necessary  to  entitle  a  will  to  probate,  1270 
qualification  of,  ih. 
revoked,  where  will  only,  there  having  been  a  will  and  codicil  effect,  1269 
settlement  reserving  life  interest  and  power  of  revocation,  1267 
several  papers  or  documents,  will  may  consist  of,  i6, 
parol  evidence  admissible,  ii. 
presumption  as  to  papers  bound  together,  ib. 
reference  to  other  documents  in  existence  before  will  made,  1268 
•  confirmation  of  settlement,  ib. 
original  of  document  where  necessary,  ib. 
probate  of  document  referred  to  when  necessary,  ih. 
probate,  reference  does  not  alone  entitle  to,  ib. 
where  one  only  of  two  documents  referred  to  is  found,  ib. 
statements  of  testator,  as  to  what  constitutes  his  will,  ib. 
subsequent  unattested  instrument,  power  cannot  be  reserved  to  give  by, 

ib. 
unascertained,  where  person  to  take  is  at  time  of  making  will,  1268 — 9 
subsequent  codicil  duly  attested  referring  to  prior  unattested  will  or  codicil, 
1269 
being  on  same  paper  only,  insufficient  now,  iJ. 
subsequent  codicil  duly  attested  confirming  will,  effect  of  formerly  and  now 
on  unattested  codicils,  ib.  « 
where  only  one  unattested  codicil,  ib. 
trust,  where  imposed  upon  residuary  legatee,  ib. 

testamentary  power,  who  may  make  wills,  of  what  property, 

aliens,  devises  by,  of  lands  in  England  formerly  inoperative,  1264 
all  persons  are  capable  with  a  few  exceptions,  1262 
blind  persons  may  make  wills,  1264 

criminals  and  felons  may  make  wills,   subject  to  the  rights  of   the  ad- 
ministrator, 190,  1265 
deaf  and  dumb  persons  may  make  wills,  1264 
deaf,  dumb  and  blind  person,  question  as  to,  ib. 

cannot  convey  by  feofEment  or  deed,  ib. 
infants  are  now  incapable,  ib, 

though  formerly  otherwise  as  to  personalty,  ib. 
joint  tenant, 
cannot  make  will  so  as  to  sever  joint  tenancy,  ib. 
copyholds,  former  rule  as  to,  1264 — 5 
if  survivor,  will  operates,  1264 
1  Vict.  c.  26,  ss.  4  &  24,  as  to,  ib. 
married  woman, 
alimony,  savings  out  of  may  be  bequeathed,  1263 
at  common  law,  incapable,  1262 

invalid  will  of,  not  rendered  valid  by  husband's  death,  1263 
personal  estate  may  be  bequeathed  with  husband's  assent,  ih. 
husband's  knowledge,  ib. 
husband,   property  bequeathed  by,   does  not  pass  by  her  will  made 

during  the  coverture,  ib. 
republication  of  will  made  during  the  coverture  when  necessary,  ib. 
power,  will  in  pursuance  of,  1262 
probate,  as  to,  ib. 

where  will  of  separate  estate,  1 263 
protection  order,  where  obtained,  ib. 

in  case  of  desertion,  ib. 
separate  use,  property  settled  to,  ib. 
wife  of  felon  transported  for  life,  ib. 
34  &  35  Hen.  8,  c.  5,  as  to,  1262 
1  Vict.  c.  26,  as  to,  ih. 

5  P  2 
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testamentary  power,  who  may  make — continued. 
nature  of, 

all  property  now  devisable,  1262 

copyholds  formerly  devisable  only  by,  custom,  ib, 

date,  will  formerly  spoke  from,  as  to  realty  and  copyholds,  ib. 

death,  will  now  speaks  from,  ib. 

nuncupative,  wills  of  copyholds  and  personalty  might  be,  until  Statute  of 

Frauds,  ib. 
personal  estate  devisable  from  earliest  period,  ib. 
rights  of  action,  and  of  entry  formerly  not  devisable,  ib. 
signature  and  attestation  unnecessary  in  wills  of  copyholds  and  personalty 
until  1  Vict.  0.  26,  ib. 
tenant  in  common  may  make  a  will,  1265 
unsound  mind,  persons  of, 

burden  of  proof  generally  is  on  those  who  propound  wUl,  1264 

where  testator  subject  to  delusions,  ib. 
delirium  tremens,  effect  of,  ib. 
delusions,  former  rule  as  to,  ib. 

present  rule  as  to,  ib, 
idiot,  will  of,  is  void,  1263 

influence,  what  kind  of,  does  not  invalidate  wiU,  1264 
onus  of  proof  on  those  taking  benefits,  ib. 
what  kind  does,  ib. 
lucid  interval,  proof  as  to,  1263 
lunatic,  will  of,  is  void,  ib. 

unless  made  during  lucid  interval,  ib. 
testamentary  capacity,  meaning  of,  ib. 
transposing  and  changing  words  in, 

"and  "  sometimes  read  "  or,"  but  not  without  absolute  necessity,  1317 
gift  over  if  devisee  die  unmarried  and  without  issue,  ib, 
not  to  defeat  vested  legacy,  ib. 

gift  over  if  legatee  die  in  lifetime  of  A.  and  B. ,  ib. 
to  A.  in  tail,  and  if  he  die  under  age  and  without  issue,  over,  ib. 
to  class  at  particular  time,  and  such  as  then  living,  ib. 
intention,  no  change  made  which  would  defeat,  1316 
mistake,  where  there  is,  and  clear  what  correction  should  be,  ib. 
schedules  numbered,  one  wrongly  referred  to,  ib. 
words  "in  the  occupation  of  A.,"  transposed,  ib. 
"  or  "  sometimes  changed  into  "  and,"  ib. 
gift  over  if  A.  die  under  twenty-one  or  without  issue,  ib. 
gift  over  if  A.  should  die  under  age  and  unmarried,  or  without  issue,  ib. 
gift  over  if  A.  should  die  xmder  thirty-one  or  unmarried,  ib. 
gift  over  if  A.  should  not  live  to  thirty-one  or  not  have  a  son,  ib. 
to  A.  or  a  class,  or  to  B.  or  another  class,  1317 
to  A.  or  his  heirs,  1316 
substitutional,  where  "or''  considered,  1317 

transposition  sometimes  allowed  to  make  meaning  intelligible,  1316 
names  of  two  estates,  ib. 
nncertainty  in  objects, 
blanks  do  not  affect  gift  to  ascertained  persons,  1298 
blanks  for  names  may  sometimes  be  explained,  ib. 

where  residue  held  to  be  given,  ib. 
charities,  where  two  or  more  of  same  name,  gift  generally  divided,  ib. 

slight  inaccuracy  in  name  immaterial,  ib. 
name,  where  two  of,  ib. 
"  one  child  "  of  A.,  gift  to  not  void,  ib. 

where  A.  has  several,  qu.,  ib, 
parol  evidence,  where  caunot  be  dispelled  by,  gift  void,  1297 
residue  and  residuary  legatees,  where  referred  to  generally,  1298 
sisters,  where  two,  and  one  referred  to,  1297 
"  son  "  of  A. ,  gift  to  a,  goes  to  eldest  son,  1298 
Statute  of  Distributions,  direction  that  real  and  personal  estate  should  be 

divided  according  to,  ib. 
to  A.  or  B, ,  where  given,  both  held  entitled,  ib. 
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uncertainty  in  subject-matter, 
bulk  of  property,  bequest  intended  to  affect,  1297 
certain,  devise  or  bequest  must  be,  1296 
alternative,  where  bequest  is,  1296—7 
"  I  make  A.  my  sole  heir  and  executor,"  sufficient,  1296 
part  or  amount,  where  left  indefinite,  ib. 
participate,  where  legatees  directed  to,  1297 
reasonable  sum,  where  bequeathed,  1296 
specific  sum  or  thereabouts,  where  bequeathed,  ib. 
sum  not  exceeding,  &c. ,  where  bequeathed,  ib. 
where  condition  as  to  husband's  property,  1297 
where  objects  mentioned  and  nothing  given,  1296 

where  certain  gifts  made  and  residue  held  to  be  given,  ib. 
contiugeut  on  something  which  cannot  be  done,  where  amount  is,  1297 
criterion  for  ascertaining  quantity,  where  afforded,  ib. 
part  of  other  property,  gift  of  property  which  is  right  of  selection,  ib. 

two  houses  in  A. ,  given  where  testator  has  three,  ib. 
settlement,  where  whole  given  with  direction  for,  ib. 
select,  gift  of  such  parts  as  legatee  shall,  he  takes  all,  ib. 
uses  of  other  estates,  devise  by  reference  to,  where  several  estates,  ib. 
void  or  illegal  purpose,  where  unascertained  part  given  for,  and  residue 
over,  ib. 
witnesses.     See  Execution  of  Wills,  supra. 
words  descriptive  of  and  comprising  personal  estate, 

"  all  that  I  have  power  over"  followed  by  enumeration  of  specific  articles,  1325 

bonus,  when  specific  legatee  not  entitled  to,  1356 

calls  on  shares,  direction  of  testator  as  to  payment  of,  ib, 

debts  due  by  him  to  testator,  bequest  of  to  A. ,  ib. 

debts,  effect  of  bequest  of,  1356 — 7 

dividends,  bonuses  and  shares,  as  between  tenant  for  life  and  remainderman, 

1356 
enumeration  of  particular  articles  will  not  limit  general  bequest,  1323 
"all  monies,  &c.,  my  property,"  1324 

"  furniture,  &o.,  or  whatever  he  might  then  be  possessed  of,"  ih. 
"  my  wines  and  property  in  England,"  1323 — 4 
sugar-house,  &c.,  and  effects,  1324 
immaterial  that  general  expressions  precede  specific  enumeration,  ib. 
enumeration  of  specified  articles,  gift  of  personalty  followed  by,  1325 
exception,  words  of,  following  general  words,  tend  to  show  that  testator 

has  used  them  in  their  comprehensive  sense,  1324 
"goods,"  "chattels,"  "effects,"  "property,"  "estate,"  "whatever  I  have 

at  my  death,"  comprise  general  personal  estate,  1322 
'  sometimes  restricted  by  context  to  words  ejiisdem  generis,  1323 

"  effects,"  where  used  as  indicating  something  only  which  is  subject  to 

sale,  ib. 
"etcetera,"  ib. 

"household  furniture,  &c. ,  and  all  other  goods,"  ib. 
particular  place  or  locality  referred  to,  ib. 
furniture  and  other  moveable  goods  here,  ib. 
goods  and  chattels  in,  sometimes  comprises  money,  but  not  generally 

choses  in  action,  ib. 
goods,  chattels,  &c.,  in,  will  not  generally  include  money,  ib. 

particularly  where  another  is  to  have  use  for  life,  ib. 
part  of  bequest  only,  may  be  applicable  to,  ih. 
property  or  effects  in,  passes  debts,  1322 
particular  words  added  to  illustrate  meaning,  1 323 
"that  is  to  say,"  ib. 
"government  funds  or  money  in  the  funds,"  meaning  of,  1326 
"money"  and  "ready  money," ^rinnJ/acit  construed  in  their  ordinary  and 
strict  sense,  1324 
comprise  bank-notes,  money  at  bankers,  ib. 

do  not  comprise  money  due  on  bills  and  notes,  pensions,  interest  on  mort- 
gages, dividends,  debentures  of  foreign  governments,  apportioned  part 
of  annuity,  interest,  nor  legacy  not  assented  to,  1325 
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words  descriptive  of  and  comprieing  personal  6&ta,te—conlinucd. 
"  money,"  &o. — cmtinuet. 
may  comprise  stock  from  context,  1325 
entire  residuary  bequest,  ib. 
money  due  on  policy,  ih. 
shares  if  intention  clear,  ib. 
"  money  due  on  a  mortgage,"  does  not  pass  sum  charged  on  estate,  1326 
money  owing  to  testator  at  his  decease,  effect  of  hequest  of,  1356 

onus  of  proving  sum  owing  upon  legatee,  ib.  f  t  n 

"  mortgages  on  real  and  leasehold  security  "  do  not  pass  mortgages  of  tolls 

and  toll-houses,  1326 
policy,  bequest  of,  carries  the  bonuses,  1356 

residuary  gift  raises  strong  inference  that  general  words  are  used  in  restric- 
tive sense,  1324 
residue  not  given  by  ' '  such  money,  &c. ,  or  other  securities,  Ike,  as  I  may 

die  possessed  of,"  where  there  is  gift  of  residue,  1325 
"  securities  for  money,"  what  will  pass  under,  1325—6 

shares  in  a  company,  bequest  of,  will  pass  stock,  if  testator  has  no  stock,  at 
date  of  wiU,  1326 
words  descriptive  of  and  comprising  real  estate, 
appurtenances  will  not  generally  pass  land,  1321 — 2 
business  and  stock-in-trade,  effect  of  gift  for  life  of,  1327 
estate  and  property  pass  real  estate  and  all  testator's  interest  therein,  1318 
"  estate,  '  when  coupled  vrith  words  descriptive  of  personalty,  comprises 
realty,  ib. 
"all  goods,  estates,  bonds,  debts,"  ib. 
"money,  goods,  chattels,  estate  and  effects,"  1319 
"  testamentary  estate,"  131S 
sometimes  restricted  to  personalty,  1319 

"  all  the  residue  of  estate  and  effects,  &o.,"  to  trustees,  their  executors, 

administrators  and  assigns,  ib. 
appointment  of  executor  of  lands,  ib. 
direction  for  di^dsion  and  payment,  1320 

direction  for  division  and  placing  in  names  of  trustees,  &c.,  ib. 
direction  to  collect  and  get  in  and  convert  into  money,  ii. 
"  effects,"  1319 

gift  of  real  estate,  according  to  nature  and  tenure  thereof,  ib. 
"  household  goods,  &c.,  and  every  other  thing  my  property,"  ib. 
"  personal  estate  and  property,"  ib. 
rest,  residue,  moneys,  chattels,  and  aU  other  effects,  ii. 
technical  words,  ib. 

"  the  lease  of  a  house,  &c.,  and  all  the  rest  and  residue,"  ib. 
"  the  whole  of  my  personal  property,  estate,  &c. ,"  ib. 
trusts  and  directions  applicable  only  to  personalty,  1320 
"  everything  in  a  house,"  effect  of  bequest  of,  1327 
"  farm,"  1320—1 

"  fixed  furniture,"  effect  of  bequest  of,  1327 
furniture  in  a  house,  effect  of  bequest  of,  ib. 
"ground  rent,"  1321 

heirlooms,  where  articles  to  be  annexed  to  house  as,  1327 
"  household  furniture,"  effect  of  bequest  of_,  ib. 

where  household  effects  used  in  conjunction  with,  ib. 
"  household  goods,"  similar  in  effect  to  household  furniture,  ih. 
income  of  property,  however  constituted  or  invested,  effect  of  bequest  of,  H>. 
"manor,"  1321 
"messuage,"  ib. 

personal  estate,  words  descriptive  of,  which  may  from  context  comprise  realty, 
1320 
"  A.  to  be  my  residuary  legatee,"  ib. 
"  all  I  am  worth,"  ib. 
"  all  the  rest,"  ib. 
"  effects,"  ii. 

"  everything  else  I  die  possessed  of,"  ib. 
"  legacy,"  lb. 
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words  descriptive  of  and  comprising  real  estate — continued. 
personal  estate,  &o. — continued. 
"personal  estates,"  1320 

"  whatsoever  else  I  have  in  the  world,  &c. ,"  ii. 
"  worldly  goods,"  ii. 
plate,  &o.,  and  effects,  effect  of  bequest  of,  1327 
"  plate,"  meaning  of,  ib. 

"  premises  "  refers  to  what  is  previously  mentioned,  1321 
mansion-house,  gardens  and  premises,  ib. 
messuages,  tenements  and  premises  in  A.  's  occupation,  ib. 
"  rents,  profits  or  income  "  of  land,  ib. 

passes  advowson  or  next  presentation,  ib. 
stock,  effect  of  bequest  of,  1328 
"  thereto  belonging,"  meaning  of,  1322 
messuage,  devise  of,  with  stables  or  appurtenances  thereto  belonging  and 

occupied  therewith,  ib. 
rectory,  devise  of,  vrith  the  lands  thereto  belonging,  ib. 
use  of  land,  devise  of,  primd  facie  gives  testator's  interest,  1321 
use  and  occupation,  does  not  require  personal  occupation,  ih. 
unless  language  of  will  shows  such  intention,  ib. 

direction  that  widow  may  occupy  and  enjoy  a  house  during  widow- 
hood rent  free,  ib. 

WINDING  UP  OF  JOINT  STOCK  COMPANIES.     Ste  Building  Societies, 
Joint  Stock  Companies  (Shakes). 
court,  winding  up  by  the,  468 

1.  under  special  resolution,  ib. 

2.  company  not  commencing  or  suspending  business  for  one  year,  ib. 

commencing  business  abroad  may  be  sufficient,  468 — 9 
delay  may  be  properly  accounted  for,  468 

as  where  motive  is  waiting  for  more  favourable  circumstances,  iJ. 
order  may  be  made  though  no  money  paid  up,  no  debts,  and  majority 

opposed,  ib. 

3.  if  members  reduced  to  less  than  seven,  469 

4.  when  company  cannot  pay  its  debts,  ib. 

arrangement  for  payment,  petition  standing  over  for,  470 

bill  accepted  by  company  and  dishonoured,  469 

costs  of  shareholder  and  creditors  appearing,  471 

creditor  may  dismiss  his  own  petition,  ib. 

debenture  holders,  455 

debt  disputed  and  company  solvent,  creditor  restrained  from  presenting 

petition,  470—1 
debt  disputed  and  no  proof  of  insolvency,  470 

claim  under  Lands  Clauses  Act  for  purchase-money  not  sufficient,  471 
until  title  accepted  by  company,  ib. 
debt  undisputed  order  generally  of  course,  470 
evidence  of  inability,  provision  is  not  imperative,  469 
ei:  debits  juslitice  order  cannot  be  claimed  as,  470 
majority  of  shareholders  views  of  considered  by  court,  472 
order  not  made  if  creditor  cannot  gain  by  it,  470 

or  if  other  creditors  oppose  it,  ib. 
part  payment  by  company  after  presentation  of  petition,  471 
solicitor  to  company,  statement  by,  that  there  are  no  assets,  469 

5.  when  court  considers  it  "  just  and  equitable,"  ib. 
appeal  from  winding-up  order,  security  for  costs,  472 

books  and  documents  of  the  company,  primd  facie  evidence,  491 

custody,  disposal,  and  inspection  of,  ib. 
choses  in  action,  assignees  of,  may  sue,  &c, ,  in  own  names,  ib. 
commencement  of  is  from  petition,  478 
compromises  and  arrangements,  491 

court  has  jurisdiction  to  enforce,  472 

dissentient  shareholders,  494 
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court,  winding  up  by  the — contintied. 
compromises,  &o. — continued. 

forcing  arrangement  on  minority  under  Act  of  1862,  491 
Joint  Stock  Coiiipanies  Arrangement  Act,  1870,  492 

sanction  under,  order  in  which  obtained  immaterial,  491 
technical  objections  not  favoured  where  arrangement  fair,  ib, 
liquidator,  court  cannot  order  to  make  with  contributory,  ib. 
novation  of  contracts  on  transfer  and  sale,  463 
propriety  of,  court  must  be  satisiied  as  to,  491 
sale  and  transfer  to  another  company,  terms  of,  492 — 3 

creditor  unable  to  get  payment  of  his  debt,  remedy  of,  493 
sales  when  void  as  ultra  vires,  493 
coDtributories  defined  by  Act  of  1862,  s.  74,  473 
bankruptcy  of  contributory,  475,  483 — 4 

bankrupt  has  no  right  as  regards  company,  47y 
debts  due  from,  court  may  order  to  be  paid,  482 
deceased  contributory,  real  and  personal  representatives  of  are,  475 
directors  or  managers  with  unlimited  liability,  474 
directors  with  shares  allotted  for  serving  as,  478 
executors  of,  must  provide  for  liabilities,  475 
fully  paid-up  shares,  holders  of,  not  in  general  liable,  477 
notwithstanding  holders  indebted  to  company,  ib. 
shares  of  must  be  paid  for  in  cash,  ib. 
unless  contract  to  contrary  filed  with  registrar,  ib. 
what  is  payment  in  "cash,"  ib. 
husband  of  female  to  be  deemed  the  contributory,  476 
infant,  liabUity  of,  69,  474—5 
insurance  company  "unlimited,"  476 
joint  names  of  two  persons,  shares  registered  in,  ib. 
liability,  extent  and  qualification  of,  473 
list  of,  settled  by  the  court,  482 
married  woman  whose  shares  are  separate  estate,  475 — 6 

when  husband  liable,  ib. 
members  present,  liable,  and  past,  when,  473 
mining  shareholders,  cost  book,  474 
past  members  may  be  liable  though  shares  transferred,  473 

transferor  entitled  to  be  indemnified  by  transferee,  474 
petition  in  two  courts,  transfer  to  one,  468 
company  may  present,  ib. 
contributories  or  creditors,  ib, 
time  for  which  shares  must  be  held,  471 
prospectus,  deviations  from,  fraud,  &;c.,  efiect  on  liability,  477 
registered  shareholders  are,  though  consent  obtained  by  fraud,  scmble,  476 
release,  whether  directors  can  without  sanction  of  court,  482 
scrip  holders,  not  if  scrip  disposed  of  or  forfeited  before  winding  up,  478 
share  and  policy  holders,  equities  between,  476 
shareholder  on  register,  name  not  removed  by  his  default,  ib. 

secus,  if  by  default  of  company,  ib. 
shareholder  by  agreement  under  complete  contract,  420,  477 
specialty  debt,  liability  to  contribute  creates  a,  475 
subscribers  to  memorandum  are,  though  no  shares  allotted,  476 
county  court,  jurisdiction  of,  470 
"  court,"  meaning  of,  469 
court,  powers  of,  478 
attachments,  &c. ,  void  after  commencement  of  winding  up,  480 

court  may  allow  to  proceed  if  commenced  before,  ib. 
calls  to  cover  claims  made  though  not  established,  485 
calls,  agreement  as  to  payment  by  promoters,  ib. 
calls  may  be  with  interest,  ib. 
chief  clerk,  certificate  of,  as  to  debts,  484 
creditors  holding  security,  proof  by,  484,  491 

not  proving,  excluded,  485 
creditors  of  evei-y  degree  paid  rateably,  483,  484 
creditors,  what  they  may  prove  for,  491 
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costs  of  windiug  up,  where  assets  insufficient,  486 

debts  of  every  kind  may  be  proved  against  company,  491 

debts,  proof  of,  ib. 

destruction,  &o. ,  of  documents,  a  misdemeanor,  495  —  6 

director,  dividend  for  fees,  paid  after  outside  creditor  paid,  484 

director  or  officials  must  account  for  consideration  forming  inducement 

to  become,  494 
directors,  delinquent,  prosecution  of,  496 

entering  into  improvident  agreement  with  promoters,  494 
dissolution,  court  may  order  when  affairs  wound  up,  486 
execution,  as  to  creditor  proceeding  with,  481 
executors  of  deceased  official  not  liable  under  s.  165,  495 
fraudulent  preference  acts  of  company  being,  494 
insurance  advance  of  company  unlimited,  equities  between  policy  and 

shareholders,  484 — 5 
lease,  provision  for  future  rent  and  breach  of  covenant,  485 
lessee,  where  company  is,  rights  of  lessor  to  future  rent,  491 
Limitations,  Statute  of,  operation  of,  485 
liquidator,  official, 

control  of  property  has,  481 

court  may  appoint,  ib. 

draw  bills,  he  may,  ib. 

execute  deed,  ib. 

legal  proceedings  take,  ib, 

letters  of  administration,  may  take  out,  ib. 

manage  property  and  estate  generally,  ib. 

remuneration,  none  for  if  assets  cannot  pay  debts,  486 

sell  and  convey,  may,  ib. 
misapplication  of  funds,  official  guilty  of,  compelled  to  refund,  494 
misfeasance,  person  guilty  of  in,  relation  to  company,  494 — 5 
mortgagees  with  or  without  powers  of  distress,  480 
partnership,  private,  company  intended  to  be  worked  as,  495 
petition  or  resolution  for  winding  up  is  act  of  bankruptcy,  494 
policy  holders,  proof  by,  484 
powers  extraordinary  which  are  cumulative  not  restrictive,  486 — 7 

to  arrest  absconding  contributories,  487 

to  examine  on  oath,  it. 

to  require  production  of  books,  ib. 

to  summon  persons  suspected  of  having  property  of  company,  486 
procedure  and  practice,  rules  of,  496 
rent,  distress  for,  rights  of  landlord,  479,  480 

distress,  not  allowed  for,  479 

landlord,  if  a  legal  creditor  of  company,  must  prove,  479 
though  liquidator  is  in  possession  and  carrying  on  works,  ib. 

landlord  not  a  legal  creditor,  company  not  being  his  tenant  may  dis- 
train, 480 
though  liquidator  offers  to  allow  proof,  ib. 

rent  accruing  after  winding  up,  ib. 
liquidator  using  property,  landlord  may  distrain,  ib. 
by  arrangement  with  landlord,  no  agreement  as  to  rent,  no  dis- 
tress, ib. 

rent  in  arrear  at  winding  up,  479 
sale  of  business  to  another  company,  486 
Scotland  and  Ireland,  496 
servants  entitled  to  priority  of  payment,  484 
set-off,  482—3 

contributories,  rights  of  in  limited  and  unlimited  companies,  482 
in  voluntary  winding  up  and  under  supervision,  482 — 3 

creditors  in  general  have  right  to,  483 

debenture  holders  and  company,  set-off  between,  as  to,  ib. 

debtor  having  no  right  at  winding  up  cannot  acquire  by  subsequent 
transfer,  ili. 
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court,  winding  up  by  the — continued. 

court,  powers  of — contimuid. 
set-o£F — contimied. 
future  dividend  cannot  be,  483 
Judicature  Act  imports  bankruptcy  rules  into  -winding-up  cases,  ^o. 

Bankruptcy  Act,  1883,  s.  38,  ib.  ., 

person  declared  liable  to  company  under  s.  165,  Act  of  1862,  cannot,  lO. 
shareholder  paid  dividends  if  his  calls  paid,  484 
unpaid  share,  capital  of  guarantee  limited  company  is  assets,  481 
wishes  of  creditors  and  contributories,  court  may  have  regard  to,  lo. 

voluntary  winding  up  not  subject  to  supervision,  487 

1.  natural  termination,  and  there  is  a  resolution,  487 

2.  under  special  resolution,  ib. 

requires  confirmation,  ib. 

3.  under  extraordinary  resolution,  ib. 

invalid  as,  what  is,  ib. 
notice  of  meeting,  ib. 

resolutions,  two,  preliminary  and  confirmatory,  488 
notice  of  to  be  advertised,  ib. 
business  to  cease  except  for  beneficially  winding  up,  ib. 
commencement  and  consequences  of  winding  up,  ib. 
costs  of  have  priority  of  payment,  489 
court  may  wind  up  notwithstanding  volunta,ry  winding  up,  ib. 

may  adopt  proceedings  in  voluntary  winding  up,  ib. 
liquidators  to  be  appointed  in  general  meeting,  488 
account  to  be  rendered  to  general  meeting,  489 
return  to  registrar  of  meeting  being  held,  ib. 

registration  of  return,  dissolution  of  company  three  months  after,  ib. 
appointment  of  by  creditors,  ib. 
costs  of  winding  up,  ib. 

court,  they  may  apply  to,  to  determine  questions,  ii. 
liability  of,  not  personally  to  solicitor,  ib. 
meetings  of  company,  may  summon,  ib. 
powers  of,  all  that  official  liquidators  have  (supra),  488 
bills,  as  to  drawing,  488 — 9 
meetings,  may  summon,  489 

other  powers  given  to  court  to  settle  list  of  contributories,  488 
without  sanction  of  court,  ib. 
removal  of  "  due  cause  shown,"  "if  court  think  fit,''  489 
resolution  to  wind  up  must  be  a  valid  one,  488 
several  Hquidators,  power  may  be  exercised  by  one,  ib. 
vacancies  in  office,  company  may  fill  up,  489 
proceedings,  court  has  power  to  stay  against  company,  488 
property  of  company  to  be  applied  in  satisfaction  of  liabilities,  ib. 
shares,  transfer  of  void,  except  with  sanction  of  liquidator,  ib, 

voluntary  winding-up  subject  to  supervision, 

attachments,  executions,  &c.,  after  commencement  of,  as  to,  479 

permission  of  court  in  such  cases,  480 — 1 
commencement  of,  490 

contracts  and  dispositions,  what  are  valid,  ib. 

dispositions  of  property  or  contracts  after  commencement  of,  void,  ib. 
interference  of  court,  with  voluntary  winding  up,  grounds  of,  ib. 
liquidators,  court  may  appoint  or  remove,  ib. 

powers  of,  ib. 
resolution  for  voluntary  winding  up,  followed  by  petition  from  what  time 

winding  up  dates,  ib. 
voluntary  winding  up  commenced,  court  may  order  it  to  continue,  subject 
to  supervision,  489 

order  to  be  obtained  on  petition  by  company,  creditor  or  contributory, 
489—90 
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WORDS  AND  PHRASES, 
"  accumulation,"  6 
"  actual  tenant  in  tail,"  210 
"aforesaid,"  1315 

"  as  aforesaid,"  1400 
"  agents  for  vendors  executors,"  1053 
"  all  my  personal  property,"  1332 
"  allmypropertyin  the  funds,"  1330 
' '  all  present  and  future  property,  "715 
"  all  that  I  have  power  over,"  1325 
"ancestors,"  1146 
"  ancient  rents,"  869,  870 
"and"  read  "or,"  673,  1239,  1317 
"  and  reduced,"  417 
"  any  "  read  "  all,"  1410 
"  any  part,"  849 
"  apparent  possession,"  706 
"  as  agent  for  the  vendors,"  1087 
"  as  occasion  may  require,"  699 
"  as  soon  as,"  1216 
"  as  they  (legatees)  think  will  be  most 

agreeable  to  my  wishes,"  964 
"  assigns,"  754 
"  assurance,"  201 — 2 
"at  home,"  112 
"  base  fee,"  210 
"  become  entitled,"  664—5 
"  beerhouse,  beershop,"  550 
"  belonging  or  appertaining,"  542 
"  benefit  of  survivorship,"  1227 
■"  best  improved  rents,"  870 
"  between  or  amongst,"  505 
"  beyond  seas,"  584 
"  bill  o£  sale,"  706— 7,  710 
"born  or  begotten,"  1381 
"  born  or  to  be  born,"  1381—3 
"  breach  of  condition,"  578 
"  brothers  and  sisters,"  1376 — 7 
"  by  order  of  the  executors,"  1087 
"  by  purchase,"  245—6 
"  capital,"  417 

"  cash  under  control  of  the  court,"  997 
cestui  que  trv^t,  589 
"  child  or  children,"  9 
"children,"   1356,    1376,    1381-90, 

1395—7 
daughter's  children,  1387 
said  children,  ib. 
"  clear  "  bequest,  1345 
"  coming  to  nuisance,"  170 
"  completion,"  1080 
"  confide,"  963 

"  consent  and  approbation,"  1239 
"  consent  or  agreement,"  150 
"consols,"  1310 
"continue    to    hold"    investments, 

power  to,  1000 
"  convenience,"  151 
"  convenient,"  ib. 
"  convict,"  190 
"  court,"  469—70 
"cousins,"  1377 

or  cousins  german,  ib. 

second  cousins,  ib. 
"  damage  by  fire  excepted,"  548 


WORDS  AND  FE.KASES-eontimted. 
"  debts,"  8,  33 
"  debts  due  to  bankrupt  in  the  course 

of  his  trade,"  724 
' '  deed  or  writing  under  hand  or  seal," 

883— 9 
"  demise,"  553 
"  descendants,"  201—2 
"  descent,"  ib. 
"  devolution  by  law,"  1146 
"  dividends,"  28 
"  doubt  not,"  964 
"  dramatic  piece,"  126 
"  duly  attested,"  888 
' '  during  said  intended  coverture,  "665 
' '  easement,"  150 
"  edition,"  129 
"  effects,"  1319,  1322—3 
•'  eldest,"  1385 
"  emblements,"  256 
en  ventre  sa  mire,  1380,  1382 
"  entitled,"  1228 

"  entitled  in  possession,"  1228 — 30 
"  entitled  to  any  property,"  46 
"  equally  to  be  divided,"  506 
"  equitable  estate,"  197 
"  estate,"  210,  1318,  1368 
"  estate  tail,"  210 
' '  except  voluntary  waste,"  1248 
"  executors        or       administrators," 
1406-7 

hereinafter    appointed    executors, 
1407 
factory  or  workshop,  708 
family,  1403—4 
farm,  farmhouse,  1307,  1320—1 
•'  floating  securities,"  454 

forever,"  1370 
'■'  for  the  proprietors,"  1088 
•'forfeiture,"  578 
•'  forthwith,"  548 
■'  founding  school,"  54 

free  "  public  house,  1063 

free  from  incumbrances,"  1084 
''  free  of  all  outgoings,"  546 
'■'  free  of  duty,'  words  implying  that 

-  legacy  is  to  be,  1345 — 6 
■'further  than  wilful  waste,"  1254 
■'  future  estates  or  interests,"  576 
■'give,"  553 
■'  grandchild,"  1376 
■'  grandchildi-en,"  ib. 
'grant,"  199,  553 
'  great  caution,"  119 — 20 
•'  ground  rent,"  1321 
'  half  a  year,"  540 

heir,"  659,  754—5,  1371—5 
"next  heir,"  1373 
'  heirlooms,"  195,  255 
■'  heirs,"  199 

heirs  male,"  218 

heirs  of  the  body,"  199,  219,  221, 
617,  1371—5 
■'  hereditaments,"  193 
•'hope,"  964 
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WORDS  AND  FB.'RAS'ES— continued. 
"house,"  1047 

household  furniture,  &c.,  1323 
ignorantia  juris  iiemiiiein  escctisat,  97 
"  I  make  A.  my  sole  heir  and  execu- 
tor," 1296 
"  import  for  sale,"  127 
wnprimis,  32 
"  improving  a  mortgagor  out  of  his 

estates,"  749 
"  inability  "  of  trustee  to  act,  1009 
"in  default,"  1198 
"  in  fee,"  199 
infuturo,  515 

in  loco  parentis,  973,  1384—5 
"instrument,"  27,  888 
"instrument  in  writing,''  442 — 3 
"  in  tail,"  199 
"  intended  husband,"  398 
inleresse  termini,  565 
"  in  the  first  place,"  32 
"  invested  by  me,"  1330 
"issue,"  218,  617,  624,  862,  1391—5 

"die  without  or  without  leaving," 
1395—9 

in  default  of,  1400—2 
"  joint  and  several,"  822 — 3 
"  jointly  and  between  them,  505 
"judgment,"  520 
"  just  allowances,"  739,  749 — 50 
"lands,"  201—2,  210,  542—3,  572 
"  land  tax  redeemed,"  1076 
"  largest  lot,"  1077 
"last  wUl,"  902 
"lease,"  553,  560 
"  legal  estate,"  197 
"  lessee,"  560 
"  lessor,"  ib. 

limitation,  technical  words  of,  1370 
"majority,"  447 
"manor,"  1321 

"  manors,    lands,    tenements,    and 
hereditaments,"  508 
"  meliorating  waste, "  1255 
"  messuage,"  542—3,  1321 
mines,  1048 

"money,"  "ready  money,"  1324 — 5 
"  money  subject  to  be  invested  in  the 

purchase  of  lands, "  210 
"months,"  544,  1204 
"  mortgage,"  1419 
"  mortgages,"  1353 

"money  due  on  a  mortgage,"  1326 
"  mortgages  on  real  and  leasehold 

security,"  ih. 
"  mortgagor     entitled   to    redeem," 

778 
"  most  desirable  tenant,"  1065—6 
"  my  shares,"  1330 
"  my  stock,"  ih. 
"  necessary,"  174 
"  nephews  and  grand  nephews,"  1376 

nephews    and     nieces    "  on    both 
sides,"  ib. 
"next  of  kin,"  1404 


WOEDS  AND  FRUAS^S— continued. 

"  nominated  to  appoint  "  new  trus- 
tees,   1016 

"now,"  1290 

"  now  living,"  1378 

"now  paid,"  714  . 

"occupancy,  words  descriptive  of, 
1378 

"  of  which  I  am  seised,"  1290 

"offspring,"  1409 

"on,"  1218  , 

"once   a  mortgage  always   a  mort- 
gage," 686 

"onechad"of  A.  1298 

"or,"  1317 

"or "read  "and,"  1316—7,  1398 

"  otherwise  destroying,"  1281 

"  out  of  pocket  "  expenditure,  986 

"outgoings,"  1080 

"  aU  outgoings,"  1080—1 

outgoings  to  be  paid  by  the  vendor, 
1080 

"  owelty  of  exchange,"  876 

"  part  or  share,"  1369 

"  party  liable,"  604 

"payable," '1228 

per  capita,  1383,  1407— S 

2}er  stirpes,  1408 — 10 

"  person,"  210 

"  person  last  entitled  to  laud,"  201 

"  person     through     whom     another 
person  is  said  to  claim,"  572 — 3 

"personal  chattels,"  707 

"personal   estate,  words  descriptive 
of  in  wills,"  1322—7 

"personal  representatives,"  744 

"place    of    public     entertainment,'' 
126—7 

"place  shares,"  422 

"plate,"  1327 

"portions,"  8—9 

"predecessor,"  1145 

"  premises,"  1321 

"  present  right  to  receive,"  598 

"production  of  any  part,"  126 

"proper    and    reasonable     power," 
1008 

"  property,"  1145,  1322,  1368 

"  proprietor,"  1053 

"  provided,"  1216 

"  purchaser,"  201—2 

"  railway  shares,"  1310 

"  rate,"  546—7 

real  estate,  words  descriptive  of  in 
will,  1318—22 

"  real  rent,"  735 

"  real  securities,"  999—1000 

"  reasonable  costs,"  689 

"  reasonable  excuse,"  717 

' '  receipt  of  profits  of  land, "  575 

"  receivable,"  1228 

"relations,"  1407—8 
near  relations,  1408 

"rent,"  572,  573,  581 

"  rent  charge,"  581 
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"  rents,"  121 

representatives,  1046—7 

"  residence,"  1246 

"residue  and  remainder,"  1369 

"  respectively,"  505 

"reversion,"  1369,  1411 

"  same  lands  as  are  now  let  at,"  868 

"satisfied,"  240 

"securities    for    money,"    1353 — 4, 
1325—6 

"  seised  jointly,"  782—3 

"  seisin,"  201 

"  sell  knowingly,"  127 

separate  use,  words  implying,  388,  390 

"settled  estates,"  939 

"  settlement,"  210,  939 

"severally,  "505 

"  share  and  share  alike,"  1407 

"should,"  1217 

"should  be,"  1290 

sic  utere  tuo,  171 — 2 

"signed,   sealed,  published  and  ac- 
knowledged," 888 

"  sole  trustee,"  1020 

"son,"    "sons,"   1298,    1383,    1385, 
1390 

"  standing  in  my  name,"  1330 

"  stock  mortgage,"  728 

"subject   to    a    reserved    bidding," 
1070 

"  succession,"  1145 

"  successor,"  ib. 

"  such  as  attain,"  1219 

superfluous  land,  1048 — 9 

"  supporting  school,"  54 

survive  the  testator,  1377 — 8 

"survivor,"  1221—2 

"tenant  in  tail,"  210 

"tenant  in  tail  entitled  to  a  base 
fee,"  ib. 

"  tenements,"  217 

"  that  is  to  say,"  1323 

then,  1405 

"thenHving,"  1224—5,  1377 

"  thereto  belonging,"  1322 

"  theretofore  usually  demised,"  868 

"  this  is  revoked,"  1281-2 


WORDS  AND  PHRASES— coBimiterf. 
"  those  who  attain,"  1219 
"thousand,"  80 
"timber,"  1086,  1248 
"time  after  delivery    of  abstract," 

1083 
"tithe  free,"  1063 
"  tithes,"  573 
"  title     to    be     approved    by  -  my 

solicitor,"  421,  1055 
"  to  be  divided  as  joint  tenants,"  506 
"  to  maintain  and  bring  up,"  965 
"  to  participate,"  506 
"  trade  machinery,"  707 
"  true  copy,"  716 
"  trust  and  confide,"  963—4 
"  trustee  selling  under  a  trust  for 

sale,"  1053 
"  trustees,''' 542— 3,  1000 
uberrima  fides,  63 
"  unmarried,"  657—8 
"upon,"  1218 
"  use  and  benefit,"  1353 
"  used  and  enjoyed  with,"  157 
"  visual      and     customary      mining 

clauses,"  531 
"  usual  covenants,"  401 — 2 

building  leases,  530 — 1 

colliery  leases,  531 

farm  leases,  530 

hotel  leases,  530 
"vendor,"  1053 
"  vest,"  838 

vest  at  twenty-one,  1380 
"  vest,"  "  vested,"  1190—1 
"  well  knowing,"  964 
"  when,"  1317 
"will  only,"  power  to  appoint  by, 

847 
' '  will  signed,  sealed,  published;  and 

acknowledged,"  888 
"  with  the  appurtenances,"  157 
"wood,"  542—3 
"  writing  or  will,"  888 
"writing    signed,    sealed     and    de- 
livered," ib. 
"  writing  under  hand  and  seal,"  ib. 
"  year,"  80 


THE    END. 
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